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I. Fla. Stat. § 63.054 (2013): Florida Putative Father Registry 
  J. Fla. Stat. § 409.256 (2013): Administrative Paternity 


 K. Fla. Stat. § 742.18 (2013): Disestablishment of Paternity 
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  A. Fla. Fam. L.R.P. 12.010(a): Scope. Apply to Paternity 
  B. Fla. Fam. L.R.P. 12.020: Applicability of Civil Rules 
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IV.   SAME SEX CASES 


A.         D.M.T. v. T.M.H., 129 So.3d 320 (Fla. 2013) 
  B.  Obergefell v. Hodges 135 S.Ct. 2584 (2015). 


C.  Brandon-Thomas v. Brandon-Thomas, 163 So.3d 644 (Fla. 2nd DCA 
2015) 


  D.  In re: Maxwell v. Stephens-Maxwell, Case No.: 502014DR010428 
  E.  Chin v. Armstrong 4:15-cv-00399-RH-CAS (N.D. Fla.) 


F.  B.B.S. v.  Rodriguez–Murguia, 191 So.3d 528 (Fla. 4th DCA 2016) 
 
 
 
 
 







2 


V.  PATERNITY TOP TEN 


 
1. THE MOTHER OF A CHILD BORN OUT OF WEDLOCK IS THE NATURAL 


GUARDIAN OF THE CHILD (Fla. Stat. 744.301(1)) 


a. The Mother is entitled to primary residential care and custody unless a court order 
of competent jurisdiction enters an order stating otherwise.  Fla. Stat. 744.301(1) 
 


b. Because the Mother is sole custodian of a child born out of wedlock: 
 


i. She may the leave the State before a paternity order is entered; and  
ii. She cannot be ordered to return until a paternity order is entered. 


 
c. Shared parental responsibility under Chapter 61 does not apply until an order is 


entered by the Court that establishes that paternity has been established by law or 
otherwise.  See Fla. Stat. 744.031(1) & (2)  
 


2. THE BIRTH CERTIFICATE AND PUTATIVE FATHER REGISTRY DO NOT 
ESTABLISH PATERNITY.  See Fla. Dept. of Revenue ex rel v. R.A.E. v. M.L.S., 
756 So.2d 125 (Fla. 2d DCA 2000).  But see Mohorn v. Thomas, 30 So.3d 710 
(Fla. 4th DCA 2010) (The Court held that the requirements associated with the 
execution of the birth certificate met the requirements of a voluntary 
acknowledgement.) 


Chapter 742 provides the primary jurisdiction and procedures for determination of 
paternity for children born out of wedlock, except as otherwise provided for in Chapters 
39 and 63.   
 
Establishment of Paternity under Chapter 742.10(1): 
 
Paternity is established under Chapter 742 if one of the following was completed:  
 
(a) If the establishment of paternity has been raised and determined within an 


adjudicatory hearing brought under the statutes governing inheritance, or 
dependency under workers’ compensation or similar compensation programs;  


 
(b) If an affidavit acknowledging paternity or a stipulation of paternity is executed by 


both parties and filed with the clerk of court;  
 
(c) If an affidavit, a notarized voluntary acknowledgment of paternity, or a voluntary 


acknowledgment of paternity that is witnessed by two individuals and signed 
under penalty of perjury as provided for in Fla. Stat. 382.013 or Fla. Stat. 382.016 
is executed by both parties; OR 


 
(d) If paternity is adjudicated by the Department of Revenue as provided in Fla. Stat. 


409.256. 
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 Voluntary Acknowledgment of Paternity  
 


If an adjudicatory proceeding was not held, a notarized “voluntary 
acknowledgment of paternity” which is witnessed by two individuals and signed 
under penalty of perjury in accordance with Fla. Stat. 92.525(2) creates a 
rebuttable presumption of paternity and no judicial or administrative proceeding is 
required to affirm or ratify the acknowledgment.  See Fla. Stat. § 742.10.  


  
As set forth below, such an acknowledgement may be rescinded for any reason 
within 60 days of signing.  After 60 days, it shall constitute an establishment of 
paternity and may be challenged only for fraud, duress, or material mistake of fact 
with the burden of proof upon the challenger, and under which the legal 
responsibilities, including child support obligations of any signatory arising from 
the acknowledgment may not be suspended during the challenge, except upon a 
finding of good cause by the Court.  


 
3. UNTIL THERE IS AN ADJUDICATION OF PATERNITY, PUTATIVE 


FATHER HAS NO STANDING IN AN INTACT MARRIAGE 


a. A putative father does NOT have standing to seek to establish the paternity of a 
child where the child was born into an intact marriage and where the married 
woman and husband object to the paternity action.  See S.B. v. D.H., 736 So.2d 
766 (Fla. 2d DCA 1999).   
 


b. Since the putative father has no standing: 
 


i. No pick up orders to putative fathers.  See Fla. Stat. 744.301(1); Williams 
v. Primerano, 973 So.2d 645 (Fla. 4th DCA 2008) (A pick-up order 
permits a court to obtain the physical presence within the jurisdiction so 
that it can adjudicate issues of custody or to enforce an already granted 
right of custody.  It is NOT a vehicle by which an initial determination of 
custody is made.)  
 


ii. No injunctions to prevent removal to putative fathers.  
 


iii. No custody or visitation can be ordered in any ex parte proceedings 
brought by the putative father, including domestic violence. 


 
iv. Paternity should not be established in a Domestic Violence proceeding; a 


separate action is required.   
 


4. ONCE CHILDREN ARE BORN LEGITIMATE, THEY HAVE THE RIGHT TO 
MAINTAIN THAT STATUS BOTH FACTUALLY AND LEGALLY IF 
DOING SO IS IN THEIR BEST INTERESTS.  THE CHILD’S LEGALLY 
RECOGNIZED FATHER LIKEWISE HAS AN UNMISTAKABLE INTEREST 
IN MAINTAINING A RELATIONSHIP WITH THE CHILD UNIMPUGNED.  
See Dep’t of H.R.S. v. Privette, 617 So.2d 305 (Fla. 1993). 
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a. Before blood tests can be ordered in cases in which a presumption of legitimacy is 
raised by a putative father, the trial court is required to hear argument from the 
parties, including the legal father, if he wishes to appear, and a guardian ad litem 
appointed to represent the child; Department of Health and Rehabilitative 
Services (HRS) also may be an appropriate party in cases involving the 
expenditure of public monies on behalf of a child. 
 


b. A child, as represented by a guardian ad litem, is an indispensable party to a 
hearing to determine whether a blood test may be ordered in a case in which the 
presumption of legitimacy is raised by a putative father, since a child’s best 
interests are the primary issue in the proceeding. 


 
c. In a Privette hearing, the movant has the burden of proving by clear and 


convincing evidence the requisite factors.  Even if the legal father is proven not to 
be the child’s biological father, there still must be a clear and compelling reason 
why it is in the child’s best interests to overcome the presumption of legitimacy. 
See Ownby v. Ownby, 639 So.2d 135 (Fla. 5th DCA 1994). 


 
d. Legal fathers are indispensable parties in actions on behalf of mothers against 


putative fathers.  
 


A legal father (i.e., a man married to the child’s mother at the time of birth) is an 
indispensable party in an action to determine paternity and to place support 
obligations on another man unless it is conclusively established that the legal 
father’s rights to the child have been divested by some earlier judgment. Fla. 
D.O.R. v. Cummings, 930 So.2d 604 (Fla. 2006). 
 
In DOR v. Cummings, the Court found that legal fathers of children were 
indispensable parties to Department of Revenue’s actions on behalf of mothers 
against putative biological fathers, seeking to determine paternity and to establish 
child support; each mother was married to a man other than the alleged biological 
father at the time of the child’s birth, and thus, such men were the legal fathers of 
the children and their presence was required to conclusively determine who owed 
a duty to support the children.   
 


e. Trial court hearing a petition for a blood test in a paternity action in which a 
presumption of legitimacy is raised by a putative father is required to determine 
that the complaint is apparently accurate factually, is brought in good faith,  is 
likely to be supported by reliable evidence, and to find that the child’s best 
interests will be better served even if the blood test later proves the child’s factual 
illegitimacy; one seeking the test bears the burden of proving these elements by 
clear and convincing evidence. 
 


f. There is no right to trial by jury in a Privette hearing.  M.R. v. A.B.C., 683 So.2d 
629 (Fla. 3d DCA 1996). 
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g. A court must balance the stigma of illegitimacy against the child’s right to 
support.  Noble v. Burell, 646 So.2d 293 (Fla. 5th DCA 1990). 


 
h. A putative father does not have standing to seek to establish the paternity of a 


child where the child was born into an intact marriage, and where the married 
woman and her husband object to the paternity action.  Tijerino v. Estrella, 843 
So.2d 984 (Fla. 3d DCA 2003); Johnson v. Ruby, 771 So.2d 1275 (Fla. 4th DCA 
2000); Bellonio v. Gagliano, 815 So.2d 721 (Fla. 5th DCA 2002). 


 
i. Florida courts do not recognize dual fathership and, therefore, only one man may 


be designated the child’s legal father with the rights and responsibilities thereof at 
any given time. The minor child was born to an intact marriage so paternity was 
established as a matter of law. The fact that DNA test results established another 
individual as the child’s biological father was legally insignificant. See C.G. v. 
J.R. and J.R., 130 So.3d 776 (Fla. 2d DCA 2014). 


 
j. If there is no competent, substantial evidence regarding a presumption of 


legitimacy, a court should order scientific paternity testing.  Dep’t of H.R.S. ex rel 
D.A.R. v. C.M.N., 661 So.2d 22 (Fla. 2d DCA 1994).  


 
k. It is error to order the former husband to submit to paternity testing of a child born 


after the parties divorced but while they continued to cohabit, without first 
evaluating the best interests of the child.  Barker v. Barker, 785 So.2d 1273 (Fla. 
5th DCA 2001). 


 
l. It was error to order DNA testing to establish that another person was the 


biological father of the child born of an intact marriage where guardian opined 
that the child’s best interests would not be served by terminating the child’s 
relationship with legal father.  Callahan v. D.O.R. ex rel Roberts, 800 So.2d 679 
(Fla. 5th DCA 2001). 


 
m. In Alls v. Department of Revenue, 138 So.3d 592 (Fla. 5th DCA 2014), the trial 


court entered a paternity judgment finding Mr. Alls to be the legal father of the 
minor child even though the child’s mother was married to another man at time of 
the child’s conception and birth. The trial court entered the judgment because Mr. 
Alls ignored a previous court order requiring him to submit to a paternity test.  
Mr. Alls filed a Motion to Set Aside the Final Judgment and argued that the trial 
court’s lack of subject matter jurisdiction and its failure to conduct a Privette 
hearing rendered the paternity judgment void. The trial court deferred ruling on 
Mr. Alls’ motion and entered another order requiring Mr. Alls to submit to a 
paternity test.  The Department of Revenue conceded that the trial court erred in 
ordering a paternity test since the previous judgment of paternity had not been 
vacated. The Appellate Court held that the trial court must first vacate the original 
paternity judgment and conduct a Privette hearing before ordering a paternity test.  
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n. The child of a married woman has an equal protection right arising in paternity 
that allows the mother to proceed against a man other than her husband but this 
right is significantly restricted by the child’s countervailing due process right to 
legitimacy.  R.H.B. v. J.B.W., 826 So.2d 346 (Fla. 2d DCA 2002). 


 
o. A trial court was required, prior to ordering a putative biological father to submit 


to a blood test, to address evidence presented and determine the best interests of 
the child, who was conceived during the natural mother’s marriage to the legal 
father.  The findings of fact are required.  Hebner v. Barry, 834 So.2d 305 (Fla. 
4th DCA 2003). 


 
p. The presumption of legitimacy may be overcome with competent, substantial 


evidence supporting that the children’s best interests will be served. Fernandez v. 
Fernandez, 857 So.2d 997 (Fla. 5th DCA 2003). An action seeking declaratory 
relief is a proper method to resolve the issue of paternity of children who were 
born during the mother’s marriage to another man.  


 
q. The trial court clearly erred when it focused solely on biology, rather than on the 


best interests of the child, when it overcame the presumption of legitimacy and 
removed father’s rights as legal father of child, during divorce proceeding. Even 
though the Father was not child’s biological father, he, along with the Mother, 
signed a voluntary acknowledgement of paternity. There must be a clear and 
compelling reason based primarily on the child’s best interests to overcome the 
presumption of legitimacy even after the legal father is proven not to be the 
biological father. Van Weelde v. Van Weelde, 110 So.3d 918 (Fla. 2d DCA 2013). 


 
5. THE PRESUMPTION OF LEGITIMACY IS NOT OVERCOME WHEN A 


MARRIED HUSBAND AND WIFE STIPULATE THAT CHILD’S FATHER IS 
NOT THE HUSBAND, BUT DOES NOT CHALLENGE CHILD’S 
LEGITIMACY AND THE BIRTH CERTIFICATE REMAINS UNCHANGED.  
See Daniel v. Daniel, 695 So.2d 1253 (Fla. 1997). 


a. Legitimacy exists when a child is born during the mother’s marriage, regardless 
of whether the father is her husband or someone else. Legitimacy and paternity 
are not the same thing. 
 


b. A child born during a valid marriage remained legitimate, although the mother’s 
husband was not the father and had no duty to pay child support after dissolution 
of marriage; paternity and legitimacy were related, but separate and distinct 
concepts.  Shultz v. Shultz, 110 So.3d 914 (Fla. 1st DCA 2012). In Shultz, the 
Former Husband filed a Petition to Disestablish Paternity. At trial, he proved by 
unrebutted scientific evidence that he was not the biological father of the two 
children born during his marriage to the Former Wife. The Trial Court denied the 
Petition because it was concerned about the legitimacy of the children. The 
Appellate Court reversed and held that paternity and legitimacy are two distinct 
concepts. A child born during an intact marriage is legitimate even if the paternity 
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test conclusively establishes that the husband or former husband is not the 
biological father.   


 
c. In DOR v. Iglesias, 77 So.3d 878 (Fla. 4th DCA 2012), DOR filed a Petition to 


Establish Paternity and Child Support and named both the biological father and 
the man married to the Mother at the time the child was conceived and born, as 
Respondents. The biological father filed a Motion to Dismiss which was granted 
by the trial court. The Department of Revenue argued that the presumption of 
legitimacy does not need to be rebutted at the outset of a paternity action, and that 
the dismissal was premature.  DOR’s position was that it could file a paternity 
action against both men, and that the issues of the best interests of the child and 
presumption of legitimacy should be dealt with during the proceedings. The 
Appellate Court agreed with DOR’s argument.   


 
d. The “non-access rule” defeats the presumption of legitimacy of children born to a 


marriage when it is shown that the husband lacked access to his wife at the time 
of conception.  Lander v. Smith, 906 So.2d 1130 (Fla. 4th DCA 2005). In this 
case, the husband and wife were separated when the petitioner and the wife 
engaged in sexual relations resulting in the birth of the subject child. 
 


6. JURISDICTION, SERVICE, PROCEDURE, AND ATTORNEY’S FEES 


a. Any woman who is pregnant or has a child, any man who has reason to believe 
that he is the father of a child, or any child may bring proceedings in the circuit 
court, in chancery, to determine the paternity of the child when paternity has not 
been established by law or otherwise.  Fla. Stat. § 742.011. 
NOTE:  The mother of a child born out of wedlock is the natural guardian of 
the child and is entitled to primary residential care and custody of the child 
unless the court enters an order stating otherwise.  Fla. Stat. § 744.301. 
 


b. If custody is at issue then the UCCJEA controls. See Fla. Stat. 61.503(2); 
61.503(4). 
 


c. Review the Return of Service for Long Arm Jurisdiction allegations. See Fla. Stat. 
48.193. 


 
i. If the Respondent was served outside of Florida, check to see if long arm 


allegations are made in the Petition. Specifically, the Petition must contain 
the following allegations: “The Petitioner and Respondent engaged in an 
act of sexual intercourse within the State of Florida which may have 
resulted in the conception of the child: NAME AND YEAR OF BIRTH.” 


 
ii. If this language is not in the Petition, the Petition must be amended and 


the Respondent shall be re-served.  See Hollowell v. Tamburro, 991 So.2d 
1022 (Fla. 4th DCA 2008) (Mother filed a Petition for Paternity and Other 
Relief in Florida against a non-resident Father.  The Father filed a Motion 
to Dismiss which the trial court denied. Upon appeal, the Fourth District 
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reversed and determined that the Mother’s complaint failed to allege 
sufficient facts to bring the case within the long-arm statute.)   


 
d. Constructive Service is not allowed in paternity actions. See T.J.K. v. N.B., 237 


So.2d 592 (Fla. 4th DCA 1970) (“Action to determine paternity is one in 
personam which demands service of process and is not within ambit of statute 
permitting service of process by publication in action wherein personal service of 
process or notice is not required by statute or Constitution.”).   
 


e. Venue, process, complaint, and notices.  The proceedings shall be in the circuit 
court of the county where the plaintiff resides or of the county where the 
defendant resides.  


 
The complaint shall aver sufficient facts charging the paternity of the child. Fla. 
Stat. § 742.021. If there are no sufficient facts in the Petition, it is considered 
deficient and must be amended. Dixon v. Maddox, 440 So.2d 19 (Fla. 1st DCA 
1983). In Dixon, the complaint failed to allege any ultimate facts identifying the 
circumstances of the alleged occurrences, the dates or time periods during which 
the alleged relations occurred, or whether the child’s mother had sexual relations 
with other men during the alleged time period. As such, the Court found the 
complaint to be deficient.   


 
Upon the filing of a paternity complaint, the clerk of the court shall issue a notice 
to the Petitioner and Respondent along with service of the Petition.   


 
Process served on the Respondent must require the Respondent to file written 
defenses to the complaint in the same manner as suits in chancery. Upon 
application and proof under oath, the court may issue a writ of ne exeat against 
the defendant on such terms and conditions and conditioned upon bond in such 
amount as the court may determine. Fla. Stat. § 742.021. 


 
If a Petition only seeks custody and visitation, and paternity has not been 
established by the law or otherwise, the Petition must be amended as a Paternity 
action. 


 
f. Hearings.  Hearings for the purpose of establishing or refuting the allegations of 


the complaint and answer shall be held in the chambers and may be restricted to 
persons, in addition to the parties involved and their counsel, as the judge in his or 
her discretion may direct.  The court shall determine the issues of paternity of the 
child and the ability of the parents to support the child.  Each party’s social 
security number shall be recorded in the file containing the adjudication of 
paternity. If the court finds that the alleged father is the father of the child, it shall 
so order.  
 


g. Trial by Jury. It is error to deny the right to trial by jury in a paternity case.  The 
portion of Fla. Stat. § 742.031, as amended in 1986, that requires paternity 
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proceedings to be tried only by the judge is unconstitutional because it denies a 
trial by jury in a paternity case. B.J.Y. v. M.A., 617 So.2d 1061 (Fla. 1993). 
However, as discussed below, trial by jury does not apply to a Privette trial. 
 


h. Final Judgment of Dissolution of Marriage / Final Determination of Paternity.  
. 


A final judgment of dissolution of marriage that establishes a child support 
obligation is a final determination of paternity and any subsequent challenge of 
paternity must be brought under the rule seeking relief from judgments 
(1.540/12.540).  D.F. v. D.O.R. ex rel L.F., 823 So.2d 97 (Fla. 2002). A former 
husband who sought relief from final dissolution judgment and child support 
obligation upon learning via DNA test that he was not the child’s father failed to 
show that he was defrauded by former wife, and thus could not show basis for 
relief from judgment under Rule 1.540, where all of the information which led to 
the former husband’s suspicion was known at the time of the dissolution 
proceedings.  Anderson v. Anderson, 845 So.2d 870 (Fla. 2003). 


 
i. Attorney’s Fees, Suit Monies, and Costs and Medical Expenses.  


 
If appropriate, the court shall order the father to pay the complainant, her 
guardian, or any other person assuming responsibility for the child’s money 
sufficient to pay reasonable attorney’s fees, hospital or medical expenses, cost of 
confinement, and any other expenses incident to the birth of the child and to pay 
all costs of the proceeding. Bills for pregnancy, childbirth, and scientific testing 
are admissible as evidence without requiring third-party foundation testimony, 
and shall constitute prima facie evidence of amounts incurred for such services or 
for testing on behalf of the child.  


 
The court may from time to time, after considering the financial resources of both 
parties, order a party to pay a reasonable amount for attorney’s fees, suit money, 
and the cost to the other party of maintaining or defending any proceeding under 
Chapter 742, including enforcement and modification proceedings.  


 
An application for attorney’s fees, suit money, or costs, whether temporary or 
otherwise, shall not require corroborating expert testimony in order to support an 
award. 


 
The court may order that the amount be paid directly to the attorney, who may 
enforce the order in his or her name. In Title IV-D cases, any costs, including 
filing fees, recording fees, mediation costs, service of process fees, and other 
expenses incurred by the clerk of the circuit court, shall be assessed only against 
the non-prevailing obligor after the court makes a determination of the non-
prevailing obligor’s ability to pay such costs and fees. The Department of 
Revenue shall not be considered a party for purposes of this section; however, 
fees may be assessed against the department pursuant to § 57.105(1).  Fla. Stat. 
§ 742.031 (2011). 
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To award fees under the statute that authorizes fees in paternity actions, the trial 
court must find that the party has the ability to pay those fees. Zanone v. Clause, 
848 So.2d 1268 (Fla. 5th DCA 2003).  Further, to award fees under the statute 
that authorizes fees in paternity actions, the trial court may consider secondary 
factors that are related to the length and scope of the litigation and the parties’ 
behavior during litigation. 
 


7. WHAT IF THERE IS A QUESTION OF PATERNITY? 


a. File a Motion for Paternity Test.  See Fla. Stat. 742.12(1) & (2)  
 


i. Once the Motion is granted, the Order must contain the language set forth 
in Fla. Stat. 742.12(2), which sets forth the following: “Any objection to 
the test results must be made in writing and must be filed with the Court at 
least ten (10) days prior to the hearing.  If no objection is filed, the test 
results shall be admitted into evidence without the need for predicate to be 
laid or third party foundation testimony to be presented.”  
 


b. If there is an Affidavit of Acknowledgement of Paternity that is not rescinded 
within 60 days, then the Judge cannot order a paternity test unless it is otherwise 
in the best interests of the child.  See Allison v. Medlock, 983 So.2d 789 (Fla. 4th 
DCA 2008). 
 


ii. After the 60 day period, a signed voluntary acknowledgment of paternity 
shall constitute an establishment of paternity and may be challenged in 
court only on the basis of fraud, duress, or material mistake of fact, 
with the burden of proof upon the challenger, and under which the legal 
responsibilities arising from the acknowledgment may not be suspended 
during the challenge, except upon a finding of good cause by the Court.  
 


iii. Since neither the Mother nor putative father sought to rescind the 
voluntary acknowledgment of paternity within sixty (60) days, there was a 
presumption that the Father was the child’s legal Father.  The presumption 
was rebuttable, and the Mother could rebut the presumption only if she 
could establish fraud, duress, or material mistake of fact.  Because the 
Mother entered into an agreement that the putative father would be named 
as the child’s father on his birth certificate, no good cause was established 
to order paternity testing.  See Flores v. Sanchez, 137 So.3d 1104 (Fla. 3d 
DCA 2014).  


 
iv. The putative biological father of the minor child could not challenge the 


child’s paternity more than 60 days after the mother’s husband filed a 
voluntary acknowledgment of paternity. The biological father was not 
entitled to compel the genetic testing of the child, the mother, or her 
husband. Moreover, the putative father could not argue that the 
acknowledgment was based on a material mistake of fact. The legal father 
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acknowledged under oath that he was aware that there was someone else 
claiming to be the biological father of the child. See J.A.I. and J.K.C. v. 
B.R., 160 So.3d 473 (Fla. 2d DCA 2015).  


 
 


8. DISESTABLISHMENT OF PATERNITY  


a. Fla. Stat. § 742.18 establishes the circumstances under which a man may 
disestablish paternity or terminate a child support obligation when he is not 
biological father of the child. 
 


i. The man must file a Petition in the circuit court having jurisdiction over 
the child support obligation and be served on the mother or other legal 
guardian or custodian of the child OR if the child support was determined 
administratively and has not been ratified by a court, then the Petition 
must be filed in the circuit court where the mother or legal guardian or 
custodian resides and served on DOR and the mother or legal custodian.  
 


ii. The Petition must include: 
 


(1) Affidavit executed by the Petitioner that newly discovered 
evidence relating to the paternity of the child has come to 
petitioner’s knowledge since the initial paternity determination or 
establishment of child support obligation.  
 


(2) Scientific testing results, within 90 days prior to the filing of the 
Petition, indicate that the man cannot be the father of the child for 
whom child support is required OR an affidavit executed by the 
Petitioner stating that he did not have access to the child to have 
scientific testing performed prior to the filing of the Petition.  


 
a. A man who suspects he is not the father but does not have 


access to the child to have scientific testing performed may 
file a petition requesting the court to order the child to be 
tested.  
 


(3) Affidavit executed by Petitioner stating that he is current on all 
child support payments or that he has substantially complied with 
his child support obligation and that any delinquency in the child 
support obligation arose from his inability for just cause to pay.  
 


iii. Burden of proof is on the Petitioner. If the Petitioner fails to make the 
requisite showing, the court shall deny the Petition. See Fla. Stat. 
§742.18(4). 
 


iv. The legitimacy of a child born during wedlock shall not be affected by the 
granting of the Petition to disestablish paternity.  See Fla. Stat. §742.18(9). 
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b. What must the Court do?  The court “shall grant relief” upon a finding of all of 


the following:    


v. Newly discovered evidence relating to the paternity of the child has come 
to the petitioner’s knowledge since the initial paternity determination or 
establishment of a child support obligation.  


vi. The scientific test required was properly conducted.  
vii. The male ordered to pay child support is current on all child support 


payments for the applicable child or that the male ordered to pay child 
support has substantially complied with his child support obligation for the 
applicable child and that any delinquency in his child support obligation 
for that child arose from his inability for just cause to pay the delinquent 
child support when the delinquent child support became due.  


viii. The male ordered to pay child support has not adopted the child.  
ix. The child was not conceived by artificial insemination while the male 


ordered to pay child support and the child’s mother were in wedlock.  
x. The male ordered to pay child support did not act to prevent the biological 


father of the child from asserting his paternal rights with respect to the 
child.  


xi. The child was younger than 18 years of age when the petition was filed. 
Fla. Stat. §742.18(2). 


c. When is the Court prohibited from disestablishing paternity?  Notwithstanding the 
above, a court “shall not” set aside a paternity determination if the male engaged 
in the following conduct after learning he is not the father of the child:  


i. Married the mother of the child while known as the reputed father in 
accordance with Fla. Stat. § 742.091 and voluntarily assumed the parental 
obligation and duty to pay child support;  


ii. Acknowledged his paternity of the child in a sworn statement;  
iii. Consented to be named as the child’s biological father on the child’s birth 


certificate;  
iv. Voluntarily promised in writing to support the child and was required to 


support the child based on that promise;  
v. Received written notice from any state agency or any court directing him 


to submit to scientific testing which he disregarded; or  
vi. Signed a voluntary acknowledgment of paternity as provided in Fla. Stat. 


§ 742.10(4).  Fla. Stat. §742.18(3).  


d. Relief:  Relief shall be limited to the issues of prospective child support payments 
and termination of parental rights, custody, and visitation rights. The male’s 
previous status as father continues to be in existence until the order granting relief 
is rendered. All previous lawful actions taken based on reliance on that status are 
confirmed retroactively but not prospectively. This section shall not be construed 
to create a cause of action to recover child support that was previously paid. Fla. 
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Stat. § 742.18(5).  The duty to pay child support and other legal obligations for 
the child shall not be suspended while the petition is pending except for good 
cause shown. However, the court may order the child support to be held in the 
registry of the court until final determination of paternity has been made. Fla. Stat. 
§ 742.18(6).   


 
e. Failure to comply with Order for DNA Tests:  If the male ordered to pay child 


support willfully fails to submit to scientific testing or if the mother or legal 
guardian or custodian of the child willfully fails to submit the child for testing, the 
court shall issue an order determining the relief on the petition against the party so 
failing to submit to scientific testing. If a party shows good cause for failing to 
submit to testing, such failure shall not be considered willful. Nothing in this 
paragraph shall prevent the child from reestablishing paternity under Fla. Stat. § 
742.10.  Fla. Stat. § 742.18(7)(b).   


 
f. Paternity/Legitimacy: The rendition of an order granting a petition filed pursuant 


to this section shall not affect the legitimacy of a child born during a lawful 
marriage. Fla. Stat. § 742.18(9). 


 
g. Attorney’s Fees: If relief on a petition filed in accordance with this section is not 


granted, the court shall assess the costs of the action and attorney’s fees against 
the petitioner. Fla. Stat. § 742.18(10). 
 


h. Is 742.18 an exclusive remedy: No. Nothing in this section precludes an 
individual from seeking relief from a final judgment, decree, order, or proceeding 
pursuant to Rule 1.540, Florida Rules of Civil Procedure, or from challenging a 
paternity determination pursuant to Fla. Stat. § 742.10(4). Fla. Stat. §742.18(11).  


 
Case Law: 


 
 Reputed father was not precluded from rescinding acknowledgment of paternity more 
than 60 days after executing acknowledgment, in light of unrebutted evidence that 
acknowledgment of paternity was based on material mistake of fact that he was child’s biological 
father.  D.O.R. v. Ductant, 957 So.2d 658 (Fla. 3d DCA 2007). 


 
 A petitioner must show newly discovered evidence, in addition to DNA test results.  
Hooks v. Quaintance, 71 So.3d 908 (Fla. 1st DCA 2011).  Compare with P.G. v. E.W., 75 So.3d 
777 (Fla. 2d DCA 2011), which provides that DNA tests are newly discovered evidence under 
the statute.  
 
 A petitioner is not required to allege fraud or duress.  Johnston v. Johnston, 979 So.2d 
337 (Fla. 1st DCA 2008). 
 


9. CUSTODY AND VISITATION DO NOT HAVE TO BE ADDRESSED IN A 
FINAL JUDGMENT OF PATERNITY – ONLY CHILD SUPPORT.  See Fla. 
Stat. 742.031(1).  
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10. ADMINISTRATIVE ORDERS 


a. A request for custody or visitation MAY NOT be filed in a DOR Action. See Fla. 
Stat. 409.2564. 
 


i. Petitioner in DOR action is DOR. See Fla. Stat. 409.2567. 
 


ii. There is no identification of the parties.  
 


b. If a DOR action is filed first and a paternity action is filed second, they are NOT 
consolidated or transferred into one another.  They are assigned by the clerk’s 
office to the same division. If it is not done at the time of filing, the Clerk should 
be directed to reassign the case to the same division.  
 


c. Some DOR judgments do not make a finding of paternity and therefore there is no 
adjudication of paternity for the filing of a petition for timesharing. 


 
d. When DOR is a party, DOR remains in the style of the case.  If DOR comes into a 


paternity case, they are NOT added to the style.  
 


e. DOR cannot order DNA testing in a case filed under the administrative support 
statute (§ 409.256(2)(b)).  It can only do so in a case filed under the 
administrative paternity procedure (§ 409.256). Fla. D.O.R. v. Long, 937 So.2d 
1235 (Fla. 1st DCA 2006). 


 
Purported father’s request for a DNA test to determine paternity did not divest the 
Department of Revenue of jurisdiction over administrative proceeding to 
determine child support; statute required a noncustodial parent to file an action in 
the Circuit Court to challenge paternity, and purported father did not file a 
separate action in Circuit Court. Fernandez v. D.O.R., 971 So.2d 875 (Fla. 3d 
DCA 2007). 


 
f. A motion for rehearing is not authorized in the context of the administrative 


establishment of child support obligations (§ 409.2563). An administrative agency 
only has the power granted by the Legislature and may not expand its own 
jurisdiction. D.O.R v. Vanamburg, 2015 WL 5512955 (Fla. 1st DCA 2015).   


 
VI.  WHO IS A PUTATIVE FATHER?   


Fla. Stat. § 409.256(1)(g):  Putative Father means an individual who is or may be the 
biological father of a child whose paternity has not been established and whose mother was 
unmarried when the child was conceived and born.  
 
NOTE: Chapter 742 does not use the term “putative father”, but “alleged father” or 
“reputed father.” 
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Biological Fathers vs. Legal Fathers  
 


a. When a quasi-marital child was born while her mother was married, the husband is 
the presumed legal father.  Fernandez v. McKinney, 776 So.2d 1118 (Fla. 5th DCA 
2001);  


 
b. The presumption that the mother’s husband is the child’s legal father is rebuttable.  


Nevitt v. Bonomo, 53 So.3d 1078 (Fla. 1st DCA 2010); Fernandez v. Fernandez, 857 
So.2d 997 (Fla. 5th DCA 2003); J.T.J. v. N.H., 84 So.3d 1176 (Fla. 4th DCA 2012); 


 
c. Biological fathers are entitled to rebut the presumption where they manifest a 


substantial concern for the child’s welfare. Kendrick v. Everhart, 390 So.2d 53 (Fla. 
1980); Lander v. Smith, 906 So.2d 1131 (Fla. 4th DCA 2005); and 


 
d. The establishment of the biological father’s paternity will not impugn or otherwise 


affect the quasi-marital child’s legitimacy. Daniel v. Daniel, 695 So.2d 1253 (Fla. 
1997). 


 
VII. CHILD SUPPORT, PARENTAL RESPONSIBILITY, AND 


TIMESHARING 


The court shall order either or both parents owing a duty of support to the child to pay 
support pursuant to Fla. Stat. § 61.30.  The court shall issue, upon motion by a party, a temporary 
order requiring the provision of child support pursuant to Fla. Stat. § 61.30 pending an 
administrative or judicial determination of parentage, if there is clear and convincing evidence of 
paternity on the basis of genetic tests or other evidence.  


 
The court may also make a determination as to the parental responsibility and residential 


care and custody of the minor children in accordance with Chapter 61.  The issue of custody of 
an illegitimate child is controlled by the shared parental responsibility statute (F.S. § 61.13).  
Race v. Sullivan, 612 So.2d 660 (Fla. 4th DCA 1993).   


 
NOTE:  Shared parental responsibility under Chapter 61 does not apply until there 


is an order to that effect, even if paternity has been established by law or otherwise.  Fla. 
Stat. § 742.031. 


 
 If a judgment of paternity contains no explicit award of custody, the establishment of a 
support obligation or of visitation rights in one parent shall be considered a judgment granting 
primary residential care and custody to the other parent without prejudice. If a paternity 
judgment contains no such provisions, custody shall be presumed to be with the mother. 
 


NOTE:   A determination of paternity of a child born out of wedlock does not 
merely generate an obligation to pay child support, it also confers upon the fathers the 
right of visitation and a claim for primary residential care.  Busman v. D.O.R., 905 So.2d 
956 (Fla. 3d DCA 2005). 
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Temporary Support Orders  
 
A court may, upon good cause shown and without a showing of a substantial change of 


circumstances, modify, vacate, or set aside a temporary support order before or upon entering a 
final order in a proceeding. The modification of the temporary support order may be retroactive 
to the date of the initial entry of the temporary support order; to the date of filing of the initial 
petition for dissolution of marriage, petition for support, petition determining paternity, or 
supplemental petition for modification; or to a date prescribed in § 61.14(1)(a) or § 61.30(11)(c) 
or (17), as applicable.  Fla. Stat. § 742.031. 


 
A hearing officer lacked jurisdiction to hear temporary child support issues where 


paternity was being contested and there was no finding of paternity. Benardo v. D.O.R. ex rel 
Reilly, 819 So.2d 161 (Fla. 4th DCA 2002). 


 
In the event either party needs to modify the temporary support order, a showing of 


substantial change of circumstances is not necessary.  Fla. Stat. § 742.031(4).   
 


 Order Establishing Paternity  
 
 All orders establishing paternity must contain a child support ruling.  Fla. Stat. 
§ 742.031(1).   
 
 It is reversible error for the Court to fail to include a child support guidelines worksheet 
in a final judgment establishing paternity and child support. D.O.R. v. A.N.J., 165 So.3d 846 (Fla. 
2d DCA 2015). 
 


A timesharing ruling, however, is permissive.  Fla. Stat. § 742.031(1).  In the event there 
is no parenting plan or timesharing schedule set forth in the Order, the Mother shall receive all 
timesharing and sole parental responsibility.  
 
 Scientific testing to determine paternity 
 
 (1)  In any proceeding to establish paternity, the court on its own motion may require 
the child, mother, and alleged fathers to submit to scientific tests that are generally acceptable 
within the scientific community to show a probability of paternity.  The court shall direct that the 
tests be conducted by a qualified technical laboratory.  Fla. Stat. § 742.12(1).   
 
 (2)  In any proceeding to establish paternity, the court may, upon request of a party 
providing a sworn statement or written declaration as provided by Fla. Stat. § 92.525(2) alleging 
paternity and setting forth facts establishing a reasonable possibility of the requisite sexual 
contact between the parties or providing a sworn statement or written declaration denying 
paternity and setting forth facts establishing a reasonable possibility of the nonexistence of 
sexual contact between the parties, require the child, mother, and alleged fathers to submit to 
scientific tests that are generally acceptable within the scientific community to show a 
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probability of paternity. The court shall direct that the tests be conducted by a qualified technical 
laboratory.  Fla. Stat. § 742.12(2).   
 
 (3) The Order for paternity testing must contain language regarding the procedure 
and requirements for objecting to the test results and of the consequences of the failure to object. 
Fla. Stat. § 742.13.   
 
 (4)  The test results, together with the opinions and conclusions of the test laboratory, 
shall be filed with the court. Any objection to the test results must be made in writing and must 
be filed with the court at least 10 days prior to the hearing. If no objection is filed, the test results 
shall be admitted into evidence without the need for predicate to be laid or third-party foundation 
testimony to be presented. Nothing in this paragraph prohibits a party from calling an outside 
expert witness to refute or support the testing procedure or results, or the mathematical theory on 
which they are based.  Upon the entry of the order for scientific testing, the court must inform 
each person to be tested of the procedure and requirements for objecting to the test results and of 
the consequences of the failure to object.  Fla. Stat. § 742.12(3).   
 
 (5)  Test results are admissible in evidence and should be weighed along with other 
evidence of the paternity of the alleged father unless the statistical probability of paternity equals 
or exceeds 95 percent. A statistical probability of paternity of 95 percent or more creates a 
rebuttable presumption, as defined by Fla. Stat. § 90.304, that the alleged father is the biological 
father of the child. If a party fails to rebut the presumption of paternity which arose from the 
statistical probability of paternity of 95 percent or more, the court may enter a summary 
judgment of paternity. If the test results show the alleged father cannot be the biological father, 
the case shall be dismissed with prejudice.  Fla. Stat. § 742.12(4). 
 


NOTE:  Blood tests are not automatically admissible.  Fla. Stat. § 742.12. If an 
objection is filed within 10 days of the filing of the results, in order to admit DNA evidence 
in paternity proceedings, the proponent of the evidence must lay the proper predicate by 
producing the affidavit or testimony of the technician who actually performed the tests or 
the affidavit or testimony of the custodian of records for the facility performing the test.  
Stevens v. D.O.R. ex rel Beltran, 790 So.2d 1182 (Fla. 2d DCA 2001). Results must be 
authenticated and a reliable chain of custody must be proven in order for the results to be 
admissible.  
   


(6)  Subject to the limitations stated above in subsection (2), if the test results or the 
expert analysis of the inherited characteristics is disputed, the court, upon reasonable request of a 
party, shall order that an additional test be made by the same laboratory or an independent 
laboratory at the expense of the party requesting additional testing. 
 
 (7)  Verified documentation of the chain of custody of the blood or other specimens is 
competent evidence to establish the chain of custody. 
 
 (8)  The fees and costs for scientific tests shall be paid by the parties in proportions 
and at times determined by the court unless the parties reach a stipulated agreement which is 
adopted by the court.  Fla. Stat. § 742.12. 
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 Blood tests may be compelled under Fla. Fam. L.R.P. 12.360 and Fla. R. Civ. P. 12.360.  
A party requesting second or additional scientific tests must show good cause, beyond mere 
dissatisfaction with results. Southwick v. D.O.R. ex rel Mulloy, 750 So.2d 32 (Fla. 2d DCA 
1998).  Once a final judgment has been obtained and a final judgment has been entered, a party 
may not reopen the case based on a different type of test. Watson v. Griffith, 665 So.2d 357 (Fla. 
1st DCA 1995). 
 
 The Court may not order paternity testing if paternity has been established by the signing 
of the birth certificate by the putative father and acknowledgment not rescinded within 60 days 
after the date of acknowledgment was signed or the date of an administrative or judicial 
proceedings relating to a child, unless it is in the best interest of the child.  Fla. Stat. §742.10(1). 
 


VIII. FLORIDA PUTATIVE FATHER REGISTRY 


The Registry may act as a statute of limitations. “The claim of paternity may be filed at 
any time prior to the child’s birth, but a claim of paternity may not be filed after the date a 
petition is filed for termination of parental rights… The Office of Vital Statistics may not record 
a claim of paternity after the date a petition for termination of paternal rights is filed. The failure 
of an unmarried biological father to file a claim of paternity with the registry before the date a 
petition for termination of parental rights is filed also bars him from filing a paternity claim 
under chapter 742.”  Fla. Stat. § 63.054(1).  
 


The Supreme Court of Florida interpreted this statute in Heart of Adoptions, Inc. v. J.A., 
963 So.2d 189 (Fla. 2007), when it stated: “We hold that the rights of an unmarried biological 
father in relation to the child, who is known or identified by the mother as the potential father 
and who is locatable by diligent search, may be terminated based on his failure to file a claim 
with the Florida Putative Father Registry only if the father was served with notice under section 
Fla. Stat. § 63.062(3)(a), and he fails to comply with the requirements of that subsection within 
the thirty-day period.”   
 


Indigent parents have a right to an attorney under the Due Process Clause whenever a 
proceeding can result in a permanent loss of parental rights. In re D.B., 385 So.2d 83 (Fla. 1980).  
That right is limited to “(1) the natural married or divorced indigent parents of the child, (2) the 
natural indigent mother of an illegitimate child, and (3) the natural indigent father of an 
illegitimate child when he legally has recognized or is in fact maintaining the child.” The Florida 
Supreme Court rejected “any requirement for the mandatory appointment of counsel for the 
father of an illegitimate child who has not legally acknowledged or in fact supported the child.”    


 
In K.H. v. Children’s Home Soc. of Florida, 120 So.3d 104 (Fla. 4th DCA 2013), the 


putative father, who was served with notice of intended adoption plan and was required to act 
within thirty (30) days of being served was entitled to counsel only if he filed the proper 
paperwork set forth in Fla. Stat. 63.062. “The father had an inchoate interest prior to filing the 
paperwork required by Chapter 63.  Once he was served with the Notice of Adoption, he had 30 
days to file the required paperwork. He failed to do so. The clear intent of the Legislature in 
section 63.062(2)(e) is that a putative father, who does not comply with the requirements of 
section 63.062(2), is ‘deemed to have waived any rights in relation to the child.’” The Court 
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relied on Heart of Adoptions, Inc. v. J.A., and found that because the putative father did not 
comply with the requirements set forth in Fla. Stat. 63.062, he had no constitutionally protected 
right to counsel.   
 


IX.  LIMITATIONS AND OTHER DEFENSES 


 A. Limitations. The statute of limitations for paternity cases is the child’s age of 
majority plus 4 years.  Fla. Stat. § 95.11(3)(b).  This statute applies to actions to determine 
paternity under the probate code as well.  In re Estate of Smith v. Scruggs, 685 So.2d 1206 (Fla. 
1996). 
 
 B. Estoppel/Res Judicata. Putative father was barred by estoppel and res judicata 
from raising the issue of a fraud upon the court in action to set aside judgment of paternity, as 
father had reason to believe he was not the biological father when mother brought original 
paternity action, and thus father had opportunity then to defend against allegations.  D.O.R. ex rel 
Sparks v. Edden, 761 So.2d 436 (Fla. 3d DCA 2000; D.F. v. D.O.R. ex rel L.F., 823 So.2d 97 
(Fla. 2002). 
 
 C. Equitable Estoppel. The doctrine of equitable estoppel is designed to prevent 
someone from maintaining inconsistent positions to the detriment of another in cases where 
paternity is at issue. Evidence that husband and wife had discussed and planned having child 
around time child was conceived, that wife claimed that husband was child’s natural father, and 
that for a period of many years husband treated child as his own and continued to provide her 
with financial support, was sufficient to support determination in dissolution proceeding that 
husband was equitably estopped from denying paternity of the child and from challenging his 
legal responsibility for child support. White v. White, 710 So.2d 208 (Fla. 1st DCA 1998). 
 
 D. Laches.  Laches may shorten the limitations period in a paternity action.  Williams 
v. Johnson, 584 So.2d 90 (Fla. 5th DCA 1991).  
 


In the context of paternity/child support arrearage cases, the defense of laches is only 
applied in extraordinary circumstances where the facts clearly show extreme prejudice. Gaines v. 
Gaines, 870 So.2d 187 (Fla. 4th DCA 2004). 


 


To establish the affirmative defense of laches, a defendant must prove: (1) conduct on the 
part of the defendant giving rise to the situation of which complaint is made, (2) failure of the 
plaintiff, having had knowledge or notice of the defendant’s conduct, to assert her rights by suit, 
(3) lack of knowledge on the part of the defendant that plaintiff will assert the right on which she 
bases her suit, and (4) injury or prejudice to the defendant in event relief is accorded to the 
plaintiff.  


 
X.  ILLEGITIMACY AND LEGITIMACY 


A. Who is an illegitimate child?  


 A child who was not conceived or born in lawful wedlock, nor later legitimated. See 
Black’s Law Dictionary (9th ed. 2009).   
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B. Who is a legitimate child?  


A child is a legitimate child where (a) he/she was conceived before, but born while 
his/her mother is lawfully wed to its reputed father, or (b) her/she was conceived while his/her 
mother is lawfully married but born within a period of gestation after the termination of the 
mother’s lawful marriage.  Dennis v. Dep’t of H.R.S., 566 So.2d 1374 (Fla. 5th DCA 1990). 
 


The presumption of legitimacy is codified in Fla. Stat. § 382.013(2)(a): 
 
“If the mother is married at the time of birth, the name of the husband shall 
be entered on the birth certificate as the father of the child, unless paternity 
has been determined otherwise by a court of competent jurisdiction.” 
 


Subsections (2)(b) – (e) then explain when and how paternity should appear on the birth 
certificate if the mother is not married at the time of the child’s birth.  Under this statutory 
scheme, the birth certificate serves as a legal document indicating an initial determination of 
paternity for all children born during a marriage.   


 
C. Presumption of Legitimacy  


The presumption of legitimacy is based upon the policy of protecting the welfare of the 
child, i.e., the policy of advancing the best interests of the child.  See Dep’t of H.R.S. v. Privette, 
617 So.2d 305 (Fla. 1993) (internal citation omitted).  This policy is a guiding principle that must 
inform every action of the courts in this sensitive legal area.  “The presumption of legitimacy is a 
constitutional right afforded to every child born into a marriage granting the child the right to 
remain legitimate, both legally and factually, if doing so is in the child’s best interest.” at 394, 
citing Art. I, § 9, Fla. Const.; Dep’t of Health & Rehab. Servs. v. Privette, 617 So.2d 305, 307 
(Fla.1993).  “[T]he presumption of legitimacy was created primarily to protect the welfare of the 
child”. Parker v. Parker, 950 So.2d 388 (Fla. 2007). 


 
A husband in an intact marriage may contest the legitimacy of a child of the marriage, but 


must overcome the presumption of legitimacy by clear and satisfactory evidence.  See Eldridge 
v. Eldridge, 16 So.2d 163 (Fla. 1944).  The wife may also contest such a presumption.  See 
Gammon v. Cobb, 335 So.2d 261 (Fla. 1976).   


 
Legitimacy exists when a child is born during the mother’s marriage, regardless of 


whether the father is her husband or someone else, thus legitimacy and paternity are not the same 
thing.  


  
“We approve the district court’s analysis of this issue and agree with its conclusion that 


paternity and legitimacy are related, but nevertheless separate and distinct concepts.”  See Daniel 
v. Daniel, 695 So.2d 1253 (Fla. 1997).   


 
 The presumption of legitimacy regarding birth in wedlock applies to children conceived 
prior to the actual marriage of the parents.  See Eldridge v. Eldridge, 16 So.2d 163 (Fla. 1944).  
The presumption of legitimacy regarding birth in wedlock also applies to children conceived 
during the marriage, even if the child was born after the termination of the marriage. See Dennis 
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v. Dep’t of H.R.S., 566 So.2d 1374 (Fla. 5th DCA 1990).  When a child is born during a 
marriage, the legal duty to support that child presumptively rests with the parties to the marriage. 
See D.O.R. ex rel Preston v. Cummings, 871 So.2d 1055 (Fla. 2d DCA 2004).   
 
NOTE:  “We hesitate to give a mother the right to block a biological father’s right to 
determine paternity by her marriage to another man during the pendency of a paternity 
action.”  See J.W.T. v. S.T., 974 So.2d 436 (Fla. 2d DCA 2007), citing T.B. v. M.M., 945 
So.2d 637 (Fla. 2d DCA 2006). See also Nevitt v. Bonomo, 53 So.3d 1078 (Fla. 1st DCA 
2010).  Compare with J.S. and C.L. v. S.M.M., 67 So.3d 1231 (Fla. 2d DCA 2011), which 
holds that a putative father has no standing to pursue a paternity action where child was 
conceived and born during marriage and mother and husband object.  
 


D. Presumption Must Apply Equally To Same Sex Married Couples 
 


“The Court now holds that same-sex couples may exercise the fundamental right to 
marry. No longer may this liberty be denied to them. Baker v. Nelson must be and now is 
overruled, and the State laws challenged by Petitioners in these cases are now held invalid to 
the extent they exclude same-sex couples from civil marriage on the same terms and 
conditions as opposite-sex couples.” Obergefell v. Hodges 135 S.Ct. 2584 (2015). 
 


“A third basis for protecting the right to marry is that it safeguards children and families 
and thus draws meaning from related rights of childrearing, procreation, and education. See, e.g., 
Pierce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070. Without the 
recognition, stability, and predictability marriage offers, children suffer the stigma of 
knowing their families are somehow lesser. They also suffer the significant material costs of 
being raised by unmarried parents, relegated to a more difficult and uncertain family life. 
The marriage laws at issue thus harm and humiliate the children of same-sex couples. See 
Windsor, supra, at ––––, 133 S.Ct., at 2694–2695.”  
Id. at 2590. 
    


When recognizing an out of state marriage pursuant to the Full Faith and Credit Clause, 
the court specifically ruled that Florida’s public policy demands that the court consider the 
children born to the marriage of a same sex couple.  Brandon-Thomas v. Brandon-Thomas, 163 
So.3d 644, 648   (Fla. 2nd DCA 2015).   


 
“[p]articularly significant, the welfare and stability of a child parented by this couple 
remains in limbo. The fact that a child is involved implicates Florida's strong public 
policy to protect children by determining custody matters in accordance with the best 
interests of the child. Our decision today protects the parties' rights of access to the court 
for dissolution of their marriage and an opportunity to be heard regarding their claimed 
rights to their assets and the child. See Boddie v. Connecticut, 91 S.Ct. 780 (1971).”   


 
E. National Trend – Gender Neutral Application of Marriage Presumption 


1.  Gartner v. Iowa Department of Public Health, 830 N.W.2d 335, 354 
(Iowa 2013). The Iowa Supreme Court ordered the Iowa Department of Public Health to include 
the name of the female spouse of the child’s biological mother on their child’s birth 
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certificate.  The Court found that a narrow construction of Iowa’s marital presumption statute to 
exclude married same-sex couples violated the couple’s right to equal protection.   
 
             2. Della Corte v. Ramirez, 961 N.E.2d 601, 603 (Mass. App. Ct. 2012). The 
Appeals Court of Massachusetts held that a child born to a married same-sex couple is the legal 
child of both women and stated that “it follows that when there is a marriage between same-sex 
couples, the need for [a] second-parent adoption to … confer legal parentage on the non-
biological parent is eliminated when the child is born of the marriage.”   
  
           3. Wendy G.-M. v. Erin G.-M., 985 N.Y.S.2d 845 (N.Y. Sup. Ct. 2014) 
(holding that both members of a married same-sex couple were the legal parents of a child born 
to one of them through assisted reproductive technology, under an equal application of the 
marital presumption). 
 
           4. Hunter v. Rose, 975 N.E.2d 857, 861 (Mass. 2012) (finding that children 
born to a same-sex couple during their California registered domestic partnership were the legal 
children of both women, as Massachusetts recognizes the domestic partnership as a marriage, 
and that under Massachusetts law children born to a married woman are presumed to be the legal 
children of her spouse, and “that any child born as a result of artificial insemination with spousal 
consent is considered to be the child of the consenting spouse”). 
 
          5. Debra H. v. Janice R., 930 N.E.2d 184 (N.Y. 2010) (declaring the non-
biological co-parent to be a legal parent of the child, pursuant to Vermont’s marital presumption, 
based on the same-sex couple’s Vermont civil union). 
 
         6. Miller-Jenkins v. Miller-Jenkins, 912 A.2d 951, 970 (Vt. 2006) (finding 
applicable to same-sex partners in a civil union the statute creating a presumption of parentage 
when “the child is born while the husband and wife are legally married to each other”). 
 
        7. Elisa B. v. Superior Court, 117 P.3d 660, 666 (Cal. 2005) (finding that the 
non-biological co-parent is presumed to be the “natural mother” of the children born to her same-
sex domestic partner, under a statute using male pronouns). 
 


F. Same-Sex - Married Spouses of Birth Mother Name on Birth Certificate  


1. Florida Department of Health, Office of Vital Records places name of 
birth mother and birth mother’s spouse on initial birth certificate.  Rule applies equally to 
heterosexual and same-sex married couples. 


 
2. In re: Maxwell v. Stephens-Maxwell, Case No.: 502014DR010428, 15th 


Judicial Circuit in and for Palm Beach County, Florida.  The female spouse was entitled to have 
her name listed on her child’s birth certificate as the parent.  “To afford the constitutional 
protections to which Petitioner is entitled, the Court interprets ‘husband’ in section 742.11, 
Florida Statutes to mean the spouse of the child-bearing wife.”    
   


3.   Chin v. Armstrong 4:15-cv-00399-RH-CAS (N.D. Fla.). A class action 
filed to challenge the Florida Department of Vital Records procedure of not recognizing same-







23 


sex marriage for the purpose of birth records.  An agreement resulted in the July 31, 2016 
changes to forms and regulations. 
 


G. Same-Sex Married Spouses – Judicial Recognition of Parentage  


Stepparent Adoption 
On the authority of Obergefell, all adoptions by married couples are stepparent adoptions. 
 


H. Chapter 742 Proceeding 


Florida Statutes Chapter 742 specifically provides “the primary jurisdiction and 
procedures for the determination of paternity for children born out of wedlock.” See Fla. Stat. 
§ 742.10.   


 
Fla. Stat. § 742.011 permits a paternity action only “when paternity has not been 


established by law or otherwise.” Specifically, “any woman who is pregnant or has a child, any 
man who has reason to believe that he is the father of a child, or any child may bring 
proceedings in the circuit court, in chancery, to determine the paternity of the child when 
paternity has not been established by law or otherwise.”  


 
XI.  GESTATIONAL SURROGACY CONTRACTS 


A. §742.15(1) requires that the Commissioning Couple are legally married.  Courts 
must apply a gender-neutral interpretation to this provision. 


 
- Obergefell v. Hodges, 135 S.Ct. 2584 (2015) 
- D.M.T. v. T.M.H. 129 So.3d 320 (Fla. 2013) 


 
B. If Couple Not Married include Preplanned Adoption Provisions.   


 
C. Establishment of Parental Rights – Establishes Rights of Both 


Members of Commissioning Couple. 
 


1. Petition for Final Declaratory Order Affirming Parental 
 Status – §742.16. 


 
2. Optional Pre-Birth Petition for Parentage Order. Establishes 


parentage before birth to provide for medical care and 
custody of the child pending post birth judgment. 


  
3. Amend Birth Certificate to Remove Name of Gestational 


Surrogate. 
- Exhibit “B”, Certified Statement of Final Order of Affirmation of 
Parental Status. 


 
Florida Statutes § 742.16 provides as follows: 
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 (1)  Prior to engaging in gestational surrogacy, a binding and enforceable gestational 
surrogacy contract shall be made between the commissioning couple and the gestational 
surrogate. A contract for gestational surrogacy shall not be binding and enforceable unless the 
gestational surrogate is 18 years of age or older and the commissioning couple are legally 
married and are both 18 years of age or older. 
 
 (2)  The commissioning couple shall enter into a contract with a gestational surrogate 
only when, within reasonable medical certainty as determined by a physician licensed under 
chapter 458 or chapter 459: 
 


(a) The commissioning mother cannot physically gestate a pregnancy to term; 
 


(b) The gestation will cause a risk to the physical health of the commissioning 
mother; or 
 
(b) The gestation will cause a risk to the health of the fetus. 


 
 (3)  A gestational surrogacy contract must include the following provisions: 
 


(a) The commissioning couple agrees that the gestational surrogate shall be the 
sole source of consent with respect to clinical intervention and management of the 
pregnancy. 


 
(b) The gestational surrogate agrees to submit to reasonable medical evaluation 
and treatment and to adhere to reasonable medical instructions about her prenatal 
health. 


 
(c) Except as provided in paragraph (e), the gestational surrogate agrees to 
relinquish any parental rights upon the child’s birth and to proceed with the 
judicial proceedings prescribed under § 742.16. 


 
(d) Except as provided in paragraph (e), the commissioning couple agrees to 
accept custody of and to assume full parental rights and responsibilities for the 
child immediately upon the child’s birth, regardless of any impairment of the 
child. 
 
(e) The gestational surrogate agrees to assume parental rights and responsibilities 
for the child born to her if it is determined that neither member of the 
commissioning couple is the genetic parent of the child. 


 
 (4)  As part of the contract, the commissioning couple may agree to pay only 
reasonable living, legal, medical, psychological, and psychiatric expenses of the gestational 
surrogate that are directly related to prenatal, intrapartal, and postpartal periods. 
 
 (5)  There is an expedited affirmation of paternal status for gestational surrogacy.  
Within 3 days after the birth of a child delivered of a gestational surrogate, the commissioning 
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couple shall petition a court of competent jurisdiction for an expedited affirmation of parental 
status. 
 
Because there is no genetic link between the volunteer mother and the child, she must relinquish 
any parental rights upon the child’s birth and proceed with the judicial proceedings prescheduled 
under 742.16, unless it is determined that neither member of the commissioning couple is the 
genetic parent of the child.   
 
 (6) At the conclusion of the hearing after the court has determined that a binding and 
enforceable gestational surrogacy contract has been executed pursuant to § 742.15 and that at 
least one member of the commissioning couple is the genetic parent of the child, the court shall 
enter an order stating that the commissioning couple are the legal parents of the child.  
 


(7)  When at least one member of the commissioning couple is the genetic parent of 
the child, the commissioning couple shall be presumed to be the natural parents of the child.   
 
 (8)  Within 30 days after entry of the order, the clerk of the court shall prepare a 
certified statement of the order for the state registry or vital stats on a form provided by the 
registry.  The court shall enter an order requesting DOH to issue a new birth certificate naming 
the commissioning couple as parents and requiring the department to seal the original birth 
certificate.    
 


D. COUPLES USING VOLUNTEER MOTHER - PREPLANNED ADOPTION 
AGREEMENT A/K/A TRADITIONAL SURROGACY - §63.213. 
One member of the couple provides his sperm and the Volunteer Mother agrees to conceive 
using her egg.  She has 48 hours after birth to rescind her pre-conception consent for 
adoption.  
 
 i. Establish Biological Father’s Paternal Rights  
 


1. If Volunteer Mother Not Married, Affidavit of Paternity Pursuant to 
§382.013(2)(c). 


 
2. If Volunteer Mother Married - Pre-birth Declaratory Petition on 


Preplanned Adoption Agreement.  
 


XII. IN VITRO, DONATED EGGS, PREEMBRYOS 


§742.11 - Presumed Status Of Child Conceived w/ Donated Sperm, Eggs or Preembryos 
 


(1) Except in the case of gestational surrogacy, any child born within wedlock who has 
been conceived by the means of artificial or in vitro insemination is irrebuttably presumed to 
be the child of the husband and wife, provided that both husband and wife have consented in 
writing to the artificial or in vitro insemination. 
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(2) Except in the case of gestational surrogacy, any child born within wedlock who has 
been conceived by means of donated eggs or preembryos shall be irrebuttably presumed to be 
the child of the recipient gestating woman and her husband, provided that both parties have 
consented in writing to the use of donated eggs or preembryos. 
 
 An order in a sperm donor’s paternity suit requiring the donor and children to submit to 
paternity testing departed from the essential requirements of law, where the statute governing 
donation foreclosed parental rights to donors, the contract between the donor and donee 
prohibited paternity actions, and the court had not determined the applicability of the statute or 
the enforceability of the contract before ordering tests.  L.A.L. v. D.A.L., 714 So.2d 595 (Fla. 2d 
DCA 1998). 
 
 An agreement to act as a “sperm donor” in which the child was conceived by sexual 
intercourse does not meet the formalities of § 742.14 and thus a paternity case could be brought 
against the father. Budnick v. Silverman, 805 So.2d 1112 (Fla. 4th DCA 2002). However, if the 
formalities are met, the sperm donor of a child born by in vitro fertilization pursuant to a sperm 
donor contract has no parental rights.  Lamaritata v. Lucas, 823 So.2d 316 (Fla. 2d DCA 2002). 
 
 Even when there is no valid written contract between the parties limiting the sperm donor 
from his ability to assert paternal rights, Fla. Stat. § 742.14 precludes him from filing a petition 
to determine to paternity.  B.W.P. v. A.L.H., 155 So.3d 1229 (Fla. 2d DCA 2015).   
 


In A.A.B. v. B.O.C., Jr., 112 So.3d 761 (Fla. 2d DCA 2013), the Court held that the father 
was a sperm donor who had no parental rights under the artificial insemination statute.  In this 
case, the biological father, whose identity was known to the biological mother, agreed to 
cooperate in a “do it yourself’ artificial insemination procedure so that the Mother and her same-
sex partner (who also happened to be the “father’s” sister) could have a child together.  The 
Court found that under those circumstances, the “father” is just a mere sperm donor who, under 
the artificial insemination statute could assert no rights of parentage after the birth of the child.  
The statute does not require that the artificial insemination be performed in a clinical setting to 
apply.   


 
XIII. ESTABLISHMENT OF MATERNITY 


Legal Bases to Establish Maternity 
 


1. §86.011 – Declaration of Judgments, Jurisdiction of the Trial Court.   
 


B.B.S., v.  Rodriguez–Murguia, 191 So.3d 528 (Fla. 4th DCA 2016)(A court has 
jurisdiction to establish the biological mother’s maternity pursuant to sec. 
86.011 as the right to parent is a fundamental right.  Children have standing to 
petition for declaration of maternity. 


 
2. Chapter 742 - No appellate decision on the use of Chapter 742 to establish 


maternity. 
 
Case Law:   
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a.  D.M.T. v. T.M.H., 129 So.3d 320 (Fla. 2013): 
 
 T.M.H. v. D.M.T., 79 So.3d 787 (Fla. 5th DCA 2012) involves a dispute for determination 
of parentage between a biological mother (egg donor) and a birth mother.  
 


The Fifth D.C.A. held that the application of the statute that required an egg donor to 
relinquish all maternal rights to the birth mother of the child, and who was in a long term lesbian 
relationship with the birth mother, violated the biological (egg donor) mother’s constitutional 
parental rights where the couple intended to raise the child together.  
 


The following question was certified to the Florida Supreme Court: 
 
Does application of section 742.14 deprive parental rights to a lesbian woman who 
provided her ova to her lesbian partner so both women could have a child to raise 
together as equal parental partners and who did parent the child for several years after its 
birth render the statute unconstitutional under the Equal Protection and Privacy clauses of 
the Federal and State Constitutions? 
 
On November 7, 2013, the Florida Supreme Court held that because the application of 


Fla. Stat. § 742.14 operated to automatically deprive T.M.H. of her ability to assert her 
fundamental right to be a parent, the statute is unconstitutional (1) as a violation of the Due 
Process Clause of the United States Constitution and separately as a violation of the Due Process 
Clause and privacy provision of the Florida Constitution; and (2) as a violation of the federal 
Equal Protection Clause and separately as a violation of the Florida Equal Protection Clause.  


 
In reaching its conclusions, the Court relied on the law that an “unwed biological father 


has an inchoate interest that develops into a fundamental right to be a parent protected by the 
Florida and United States Constitutions when he demonstrates a commitment to raising the child 
by assuming parental responsibilities. It is not the biological relationship per se, but rather ‘the 
assumption of the parental responsibilities which is of constitutional significance.’”  See D.M.T. 
v. T.M.H., 129 So.3d 320 (Fla. 2013), citing Matter of Adoption of Doe, 543 So.2d 741, 748 (Fla. 
1989).    


 
The Court also noted that its decision does not deny D.M.T. the right to be a parent to her 


child, but requires only that T.M.H’s right to be a parent of the child be constitutionally 
recognized.  The case was remanded back to the Fifth District to determine, based upon the best 
interests of the child, timesharing and child support and emphasized that an “all-or-nothing 
choice between the two parents is not necessary.” 


 
b. Russell v. Pasik, 2015 WL 5947198 (Fla. 2d DCA 2015)   


 
 Russell and Pasik (both females) entered into a same-sex relationship in April 1998.  
During their relationship, the parties made a decision to start a family together.  Pasik purchased 
donor sperm with the intent that it would be used to impregnate both her and Russell.  Pasik also 
paid for both her and Russell to undergo artificial insemination.  Four children were born of the 
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parties’ relationship – two of which were carried by Russell and two of which were carried by 
Pasik. 
 
 The four children were raised by both women jointly as a family until the end of the 
parties’ relationship in April 2011. Following the termination of their relationship, Russell 
allowed Pasik visitation with the two children that were carried by Russell (“Russell’s children”) 
and Pasik remained an active parental role in their lives and provided financial support to them.  
 
 In November 2013, Russell began to refuse Pasik’s access to the children. Pasik filed a 
Petition for Timesharing over Russell’s children, claiming to be their de facto (psychological) 
parent.  Russell filed a Motion to Dismiss on the basis that Pasik did not have standing to seek 
visitation rights.  The trial court denied Russell’s motion on the basis that “the unusual facts as 
set forth in the petition sufficiently set forth a cause of action”. Russell filed a Petition for Writ 
of Certiorari.  
 
 The court first evaluated whether Pasik is a parent. In doing so, the court recognized that 
the law is clear that those who claim parentage on some basis other than biology or legal status 
do not have the same rights, including the right to visitation, as the biological or legal parents.  
See Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006). Because the trial court could have 
only made its standing determination on the basis that Pasik was the de facto or psychological 
parent to Russell’s children, it departed from the essential requirements of the law by finding the 
Pasik had standing.   
 
 Pasik also argues that her due process rights as a parent were being infringed upon. While 
the act of assuming parental responsibilities and actively caring for a child are sufficient to 
develop constitutional rights in favor of the parent, based on D.M.T. v. T.M.H., it is the biological 
connection between the parent and a child that gives rise to an inchoate right to be a parent that 
may develop into a protected fundamental constitutional right based on the actions of the parent.  
Since Pasik has no biological connection to Russell’s children, she has no constitutional interest 
in being a parent.  
 
 The Appellate Court granted the Petition for Certiorari and held that because a cause of 
action does not exist in the absence of standing, the trial court departed from the essential 
requirements of the law by not dismissing the petition for timesharing.  The Appellate Court also 
noted that they are sympathetic to Pasik’s cause and a policy change must be instituted by the 
legislature, not the courts. 


 
c. Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006).  


 
An agreement to give the non-biological, non-birth parent parental rights is 


unenforceable.  Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006).  In Wakeman, the two 
women (Wakeman and Dixon) lived together and jointly entered into a sperm donation 
agreement with the sperm donor.  In the agreement, both Wakeman and Dixon were described as 
“recipient,” “mother” and “co-parent.”  In accordance with the parties’ agreement, the sperm 
donor relinquished parental rights and agreed that both Wakeman and Dixon would be 
responsible for all decisions regarding a child conceived through sperm donation.   
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The parties further agreed that in the event the mother of any children born through 


artificial insemination is no longer able to care for the children, it would be in the best interest of 
the children to remain with the co-parent (Wakeman or Dixon). The parties further set forth that 
it was contemplated by the parties that the co-parents would become the psychological parents to 
the children and the children would reside with the Mother and co-parent from the time of birth.  


 
Dixon became pregnant as a result of the sperm donation and, after the birth of the child, 


the parties entered into a co-parenting agreement in which each party acknowledged that the 
decision to conceive the child was a joint decision and both parties desired to jointly parent the 
child.  Wakeman also agreed to contribute to provide financial support to the child. The parties 
further agreed that while Wakeman was not the biological parent, she was the de facto parent.   


 
The co-parenting agreement also set forth that in the event the parties no longer resided 


together, they would each continue to provide for the children in the manner described in the 
agreement and that each party would facilitate a close relationship with the other and continue to 
raise the child together.   


 
Dixon subsequently became pregnant again and the parties entered into another co-


parenting agreement that was identical to the one they entered into for the first child.   
 
The parties subsequently executed an affidavit of domestic partnership, but eventually 


ceased residing together.  Dixon relocated with the two children and denied Wakeman any 
access to the children whatsoever.  


 
 Wakeman filed a complaint against Dixon seeking parental rights over the two children.  
Dixon moved to dismiss alleging that Wakeman had no enforceable legal rights regarding the 
children.  The trial court granted the motion to dismiss and held that, under Florida law, it lacked 
authority to compel visitation between a child and a person who is not a parent.   
 
 Wakeman appealed the trial court’s decision and argued that under the parties’ 
agreements, she had been granted the status of a parent for the two minor children born to Dixon. 
 
 The Appellate Court upheld the trial court’s decision.  In doing so, the Appellate Court 
recognized that the Florida Supreme Court has held that, under the privacy provision in the 
Florida Constitution, a third party cannot be granted by statute the right to visitation with minor 
children because, absent evidence of a demonstrable harm to the child, granting of that right 
unconstitutionally interferes with a natural parent’s privacy right to rear his or her child.   The 
Appellate Court further held that under Florida law, agreements to give non-biological, non-birth 
parent parental rights are unenforceable. 
 
 It is important to point out that the concurring opinion urged the Florida Legislature to 
address the needs of the children born into or raised in these non-traditional households when a 
break-up occurs.   
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XIV. GENDER NEUTRAL APPLICATION OF PARENTAGE 
STATUTORY PROVISIONS  


 
A. §1.01 Definitions.—In construing these statutes and each and every 


 word, phrase, or part hereof, where the context will permit: 
(1) The singular includes the plural and vice versa. 
(2) Gender-specific language includes the other gender and neuter. 


 
 B. D.M.T. v. T.M.H., 129 So.3d 320 (Fla. 2013) 
 


The Due Process and Equal Protection clauses of the Federal and Florida 
Constitutions mandate that courts interpret the provision of Chapter 742 in a 
gender-neutral manner. 
 
“Consistent with equal protection, a same-sex couple must be afforded the 
equivalent chance as a heterosexual couple to establish their intentions in using 
assisted reproductive technology to conceive a child.” at 344. 


 
 C. Exhibit “A” – Proposed Gender Neutral Language  
 
 D. Florida Department of Health Changed Forms and Regulations to 


 to include gender neutral provisions.   
 
Fla. Administrative Code 64V changed as of July 31, 2016.  Office of Vital 
Records will retroactively change birth records to include name of same-sex 
spouse. 
 
Forms now reflect space for Mother/Parent or Father/Parent. 
Exhibit “B” – Vital Records Forms.   


 
XV.  NOTEWORTHY CASES 


Corona v. Harris, 164 So.3d 159 (Fla. 1st DCA 2015) 
 


There is a strong public policy in favor of the natural family unit.  A trial court cannot 
engage in a best interests of the child analysis in a child custody dispute involving a non-parent 
unless there and until there is sufficient proof to establish parental unfitness or substantial threat 
of significant and demonstrable harm to the child.  See LiFleur v. Webster, 138 So.3d 570 (Fla. 
3d DCA 2014). 


 
In Corona, there were two siblings at issue.  Only one of the children was born of the 


parties’ relationship.  The father was not the biological father of the older sibling, but he was the 
biological father of the younger sibling.  


 
The Father brought a paternity action requesting the majority of timesharing of both of 


the minor children who had been living with him when the parties separated.  The Mother filed 
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her answer denying that the Father was the father of the older child, but admitted that both 
children had resided with him since the parties’ separation and that at the time of the petition, 
had been exercising primary responsibility for both children.  


 
The trial court awarded the majority of the timesharing over both children to the Father 


based upon the fact that it was in the best interests of the children.   
 
The appellate court reversed because the paternity order as it relates to the older sibling 


because it was error for the trial court to use the best interests standard for the older sibling.  
Instead, the court should have utilized the two-step test outlined in Richardson v. Richardson, 
766 So.2d 1036 (Fla. 2000), which held that in custody disputes between a natural parent and a 
third party, the court would (1) determine whether remaining with the natural parent would be a 
detriment to the child and then, if so (2) the court consider the best interests of the child.   
 
 
A.D.A. v. D.M.F., 197 So. 3d 1116 (4th DCA 2016) 
 
Facts: Mother's husband filed for dissolution of marriage and requested timesharing and 
parenting plan. Mother's boyfriend filed petition to determine paternity. After the actions were 
consolidated, the Circuit Court, Fifteenth Judicial Circuit, Palm Beach County, Howard H. 
Harrison, Senior Judge, denied motion for paternity testing. Appeal was taken. 
 
Rule: A presumption of paternity cannot rest on a false affidavit. 
 
“Mother of any child born out of wedlock and the reputed father shall at any time after its birth 
intermarry, the child shall in all respects be deemed and held to be the child of the husband and 
wife, as though born within wedlock.” §742.091, Fla. Stat. (2014). 
 
Reasoning: In this case, the boyfriend demonstrated more than a “reasonable possibility of the 
requisite sexual contact” with the mother to justify a paternity test. §742.12(2), Fla. Stat. (2014). 
Further, he rebutted the presumption of paternity created by the husband's filing of the 
Acknowledgement of Paternity by demonstrating it was false. 
 
Holding: 1) Husband was not “reputed father,” within meaning of statute providing that if 
mother of child born out of wedlock and reputed father marry the child would be deemed to be 
child of husband and wife as though born within wedlock, and thus, marriage of husband and 
mother did not vest any rights in the husband, and 
2) acknowledgment of paternity filed by mother and husband, coupled with their subsequent 
marriage, did not preclude mother's boyfriend from challenging paternity of the child. 
Reversed and remanded. 
 
B.B.S., G.S.S., w/n/f A.S.S. and K.S.S. v. Rodriguez-Murguia, 191 So.3d 528 (4th DCA 2016) 
 
Facts: The children appeal the trial court's order dismissing their cause of action to determine 
maternity. The mother signed the birth certificate as the mother using a false name because she 
was not in the country legally. When the Mother tried to amend the children's birth certificates to 
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correctly identify herself as their mother, each state where the children were born would not 
authorize the change without a court order. Also, both states would not authorize a court 
proceeding to change the name of the birth mother because the children were no longer living in 
those states. The children filed a petition as "an action for paternity and to determine parental 
responsibility, time-sharing, and/or child support under chapter 742, Florida Statutes, or, in the 
alternative, for a declaratory judgment establishing maternity pursuant to Florida Statute 
86.011.” The mother admitted all allegations and agreed to all of the relief requested. On its 
"own motion," the trial court entered an order dismissing the case with prejudice because "in the 
view of this court, no cause of action exists under Florida law to determine paternity of a 
biological mother." 
 
Rule: Section 86.011, Florida Statutes (2014), states: The circuit and county courts have 
jurisdiction within their respective jurisdictional amounts to declare rights, status, and other 
equitable or legal relations whether or not further relief is or could be claimed. 
 
Reasoning: There is clearly a right, even a fundamental one, for which a fact; maternity, 
depends. 
Troxel v. Granville. 530 U.S. 57, 66 (2000) ("We have recognized the fundamental right of 
parents to make decisions concerning the care, custody, and control of their children.") 
 
Holding: Order reversed because the trial court should have allowed the children to establish 
maternity by way of a declaratory action under Fla. Stat. Ch. 86. 
 
Corio v. Lopez, 190 So.3d 1152 (5th DCA 2016) 
 
Facts: William J. Corio filed a paternity action against Brenda Lopez in Orange County Circuit 
Court. Corio alleged that he, Lopez and their children lived in Orange County until Lopez 
relocated with the children to Polk County. In response to Corio's lawsuit, Lopez filed a motion 
to change venue pursuant to the general venue statute. Without a hearing, the trial court granted 
the motion and transferred the action to Polk County. Father appealed. 
 
Rule: A paternity action lies in the circuit court for the county in which either the plaintiff or 
defendant resides. §742.021(1), Fla. Stat. (2015).  
 
When venue is proper in more than one county, a plaintiff may choose to institute suit in any 
proper place and the trial court must honor that choice. Symbol Mattress of Fla., Inc. v. Royal 
Sleep Prods., Inc., 832 So.2d 233, 235 (Fla. 5th DCA 2002). 
 
Reasoning: In seeking a change of venue, the defendant has the burden of proving that the 
plaintiff's venue selection is improper; it is insufficient to merely establish that venue is proper 
elsewhere. Id. In this matter, Lopez, the party contesting venue, has not demonstrated the 
impropriety of Corio's selection since section 742.021 controls, and therefore, Corio properly 
instituted the lawsuit in Orange County, the county of his residence. 
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Holding: Reversed. The District Court of Appeal held that: 1) trial court's granting motion 
without allowing alleged father an opportunity to be heard violated due process, and 2) venue 
was proper in alleged father's chosen forum, the county of his residence. 
 
Department of Revenue ex rel Thomas v. Ceasar. Jr., 188 So.3d 989 (1st DCA 2016) 
 
Facts/Holding: DOR sought review of an CSHO's order directing the Respondent and a non-
party, adult child to submit to DNA testing citing several cases, including FL Dept. of Rev, ex rel 
Torres v. Spraggs. 40 Fla. L. Weekly D2358 (Fla. DCA Oct. 15, 2015), which states that there is 
a "statutory framework for contesting the establishment of paternity for a child born out of 
wedlock and for disestablishing paternity or terminating child support obligations..." In the 
instant case, the Respondent had moved for DNA testing in order to challenge a more than 5-
year-old paternity order that set an arrearage amount in favor of the Petitioner. Respondent had 
not pled to disestablish paternity and there were no pending paternity proceedings. The Court has 
held in previous cases that "no party to any family law proceeding is entitled to an order 
requiring another [party] to submit to genetic testing unless the proceedings place paternity in 
controversy.” Fla. Dep't of Revenue ex rel. Corbitt v. Alletag, 156 So. 3d 1110,1112-13 (Fla. 1st 
DCA 2015).  
 
Additional Notes: Fla. Fam. L.R.P. 12.491(e) states that a "support enforcement hearing officer 
does not have the authority to hear contested paternity cases." 
 
Respondent's delay in questioning paternity may present res judicata problems. See Dep't of 
Revenue v. Myrick, 706 So. 2d 104,105 (Fla. 5th DCA 1998). 
 
Department of Revenue, o/b/o Barnhill v. Smith, 176 So.3d 1289 (1st DCA 2015) 
 
Facts: The Florida Department of Revenue ("DOR") petitioned for a writ of certiorari to review 
the lower court's order adopting verbatim the order of the general magistrate granting the father's 
motion for genetic testing and ordering the "custodian to produce the minor child" for said 
purpose. 
 
Rule: The trial court departed from the essential requirements of law by adopting the order of the 
general magistrate granting the father’s motion for genetic testing and ordering the custodian to 
produce the minor child where the issue of paternity was not placed in controversy by the father 
and good cause had not been shown for paternity testing to take place. Florida Department of 
Revenue ex ret. Corbitt v. Alletag, 156 So. 3d 1110 (Fla. 1st DC A 2015) and Florida 
Department of Revenue ex rel. Haye v. Kerr, 155 So. 3d 1262 (Fla. 1st DCA 2015). 
 
Reasoning: The order in this case departed from the essential requirements of law because the 
issue of paternity was not placed in controversy by the father and good cause had not been 
shown for paternity testing. Although this cause was initiated by the DOR in order to establish 
the father's child support obligations while the child was in the custody of his grandmother, the 
"custodian" of the child at the time of the hearing before the general magistrate was the child's 
mother. However, the general magistrate (and, hence, the lower court) lacked personal 
jurisdiction over the mother to order her to produce the child for testing. 
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Holding: Petition granted and the order quashed. 
 
Department of Revenue, o/b/o Cowie v. Orlowski, 184 So.3d 1200 (4th DCA 2016) 
 
The issue in this case is whether the trial court erred in finding that res judicata barred the DOR 
petition against appellee to establish paternity and child support. In 2006, Mother filed a petition 
to establish paternity and child support against bio dad and legal dad (impregnated by bio dad 
prior to marrying legal dad). Mother then instructed DOR she wanted to withdraw the petition, 
she confirmed that she understood that a dismissal would be with prejudice and she would have 
no legal recourse against bio dad in the future on this issue. The petition was dismissed with 
prejudice. In 2012 mother and legal dad divorce - and the child's guardian ad litem states that it 
would be in the child's best interest to have legal dad removed from her birth certificate and not 
be child's father. In 2013 DOR filed another action against bio dad on behalf of mother. Bio dad 
files and wins a motion for summary judgment arguing it is res judicata. Affirmed. 
An order granting summary judgment is reviewed de novo, as is a trial court's ruling concerning 
the application of res judicata. Volusia County v. Averdeen at Ormond Beach. L.P., 760 So. 2d 
126 (Fla. 4th DCA 2010). 
Res judicata bars re-litigation of a claim decided in a prior adjudication if the subsequent claim 
satisfies the following four elements: (1) identity in the thing sued for (2) identity in the cause of 
action (3) identity of persons and parties of the action and (4) identity of the quality in the person 
for or against whom the claim is made. The law is clear that where the four identities exist "a 
voluntary dismissal with prejudice operates as an adjudication on the merits, barring a 
subsequent action on the same claim. 
*If the action would have been brought by another party (mother or child) perhaps it would be 
different.* 
 
Fahev v. Fahev, Case No. 1D16-910 (Fla. 1st DCA July 25, 2016) 
 
Procedural Background: Husband and wife were married in February, 2010 after discovering 
wife was pregnant. T.C.F. was born in September, 2010. The parties separated in June 2011 and 
the Wife moved to Georgia with T.C.F. While in Georgia the wife reconnected with her old 
boyfriend, John Pearce and convinced Pearce to take a paternity test, which revealed that he was 
T.C.F.'s father. 
 
The Husband filed for divorce. Both parties were represented by counsel in the divorce 
proceeding and incorporated the following stipulation into the final judgment of dissolution: 
 
Genetic testing has revealed that the Husband is not the biological father of the minor child. The 
Wife states that John Pearce is the biological father of the minor child. By stipulation of the 
parties, the Husband, Cole D. Fahey, shall have no parental rights or responsibilities regarding 
the minor child. 


 
In August 2012, the parties rekindled their relationship. During the same time period, John 
Pearce was seeking to make T.C.F. his legitimate child and filed a petition for legitimacy and 
custody in the Georgia Superior Court in November 2012. The husband attempted to intervene in 
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Pearce's action on the basis that he was the legitimate and legal father of T.C.F. He also 
attempted to dismiss Pearce's action on the basis of subject matter jurisdiction. The Georgia court 
denied both motions. In October 2014, the Georgia court determined that Pearce was T.C.F.'s 
father and awarded him primary physical custody. The Georgia order was affirmed on appeal on 
the basis that the stipulation contained in the parties' final judgment rendered in Florida, 
effectively terminated Appellant's parental rights. 
 
Shortly after the Georgia decision, the Husband filed a motion in the Florida action seeking relief 
from the Final Judgment on the grounds that the stipulation terminated the husband's parental 
rights without strictly complying with Chapter 39, Florida Statutes. The wife filed a motion 
agreeing with the husband's motion. The magistrate dismissed both motions finding that the 
stipulation was not a termination of parental rights but instead a stipulation as to the husband's 
non-paternity. 
 
Holding: On appeal, the First DCA could not conclude that the magistrate's report was clearly 
erroneous or that the trial court abused its discretion by adopting it. 
 
The First DCA noted that under Florida law, parental rights can only be terminated through 
adoption or adherence to the strict procedures set forth in Chapter 39, Florida Statutes; thus an 
agreement purporting to terminate parental rights is void as a matter of public policy. However, 
stipulations can serve as the basis of a court's paternity determination. The First DCA also 
concluded that the stipulation had no effect on T.C.F.'s status as a legitimate child born during 
the parties' valid marriage and recognized that legitimacy and paternity are related but distinct 
concepts and a child's legitimacy will not be affected by a determination of paternity or any 
orders of support that may follow such a determination. 
 
The court went on to hold that even if the trial court erred under Florida law by concluding that 
the husband was not the child's legal father, the incorrect Florida judgment was still entitled to 
full faith and credit. In addition, the father had challenged the Georgia court's subject matter 
jurisdiction, which was litigated and resolved. Thus, res judicata precludes the husband from 
collaterally attacking the Georgia judgment in a Florida court. As such, the Georgia Court's 
decision legitimizing Pearce as T.C.F.'s father is entitled to full faith and credit and enforceable. 
 
Sheridan v. Rennhack, 200 So.3d 255 (Fla. 5th DCA 2016) 
Facts:  Father filed a Motion to Set Aside pursuant to 1.540(b) based on fraud and 
misrepresentation of the Mother by failing disclosing that the Father was not the legal Father the 
child. The Father discovered after the Final Judgment that he had 0% probability of being the 
Father through a DNA test of the child.  The Court denied said Motion without any facts or law 
applied. Thereafter, the Father filed a Petition to Disestablish Paternity pursuant to Fla. Stat. 
§742.18, alleging the same facts, however, stating that there was newly discovered evidence that 
had come to his knowledge.  The Mother denied the facts in her Answer and filed Motion for 
Summary Judgment stating the Father had admitted that he was the Father in the original 
Paternity action and he chose not to undergo a Paternity test prior to the entry of the Final 
Judgment.  The Mother also purported that the DNA test was inadmissible and was not “newly 
discovered” because he could have discovered this information prior the Final Judgment. The 
trial court granted the Mother’s Summary Judgment and cited Hooks. 
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Rule/Reasoning:  There was a genuine issue of material fact as to whether the Petitioner was the 
Father. The Enactment of 742.18 in 2006 allowed a new cause of action where a Father found 
newly discovered evidence rather than allegation for fraud, which was required previously.  The 
trial court’s ruling denying the 1.540 Motion was not a ruling on “newly discovered evidence” as 
provided in 742.18(1)(a).  Furthermore, under Hooks any “newly discovered evidence: required 
the exercise of due diligence by the Petitioner similar to evidence diligence due in a 1.540(b)(2) 
Motion.”  Also, DNA evidence asserted after a Final Judgment must be supported by evidence to 
support the timing of its discovery and the Petitioner’s due diligence. Then, the Court can 
determine whether or not the legal father seeking to disestablish Paternity exercised the due 
diligence needed to disturb the Final Judgment. Facts set forth in Hooks were distinguishable in 
the case at hand because the Father in Hooks signed the birth certificate even though he had 
doubted whether he was the Father and thereafter, married the Mother.  The Father also 
supported the child after he divorced the Mother.  In Hooks the Father’s Petition was denied 
based on “newly discovered evidence” because the Father knew the Mother “dated other 
gentlemen”.  Here, the Father immediately sought to obtain DNA evidence after the Mother 
made statements that he was not Mother. 
 
Holding: Reversed and Remanded. 
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EXHIBIT “A” 
 
63.032 Definitions.—As used in this chapter, the term: 
 
63.032 Definitions.—As used in this chapter, the term: 
(7) “Birth Mother” means a woman who gives birth to a child and who is not a gestational 
surrogate as defined in s. 742.13. 
(8) “Child” means any unmarried person under the age of 18 years who has not been 
emancipated by court order. 
(9) “Court” means a circuit court of this state and, if the context requires, the court of any state 
that is empowered to grant petitions for adoption. 
(10) “Department” means the Department of Children and Families. 
(11) “Intermediary” means an attorney who is licensed or authorized to practice in this state 
and who is placing or intends to place a child for adoption, including placing children born in 
another state with citizens of this state or country or placing children born in this state with 
citizens of another state or country. 
(12) “Legal custody” has the meaning ascribed in s. 39.01. 
(13) “Parent” means a woman who gives birth to a child and who is not a gestational surrogate 
as defined in s. 742.13 or a person whose consent to the adoption of the child would be required 
under s. 63.062(1). If a child has been legally adopted, the term “parent” means the adoptive 
parents of the child. The term does not include an individual whose parental relationship to the 
child has been legally terminated or an alleged or prospective parent. 
governmental subdivision or agency, business trust, estate, trust, partnership, or association, and 
any other legal entity. 
(14) “Person” includes a natural person, corporation, government or governmental subdivision 
or agency, business trust, estate, trust, partnership, or association, and any other legal entity. 
(15) “Placement” means the process of a parent or legal guardian surrendering a child for 
adoption and the prospective adoptive parents receiving and adopting the child and all actions by 
any adoption entity participating in placing the child. 
(16) “Primarily lives and works outside Florida” means that a person lives and works outside 
this state at least 6 months and 1 day per year, is a member of the military who designates a state 
other than Florida as his or her place of residence in accordance with the Servicemembers Civil 
Relief Act, Pub. L. No. 108-189, or is a citizen of the United States living in a foreign country 
who designates a state other than Florida as his or her place of residence. 
(17) “Relative” means a person related by blood to the person being adopted within the third 
degree of consanguinity. 
(18) “Suitability of the intended placement” means the fitness of the intended placement, with 
primary consideration being given to the best interests of the child. 
(19) “To place” means the process whereby a parent or legal guardian surrenders a child for 
adoption and the prospective adoptive parents receive and adopt the child, and includes all 
actions by any person or adoption entity participating in the process. 
(20) “Unmarried biological father” means the child’s biological father who is not married to 
the child’s mother at the time of conception or on the date of the birth of the child and who, 
before the filing of a petition to terminate parental rights, has not been adjudicated by a court of 
competent jurisdiction to be the legal father of the child or has not filed an affidavit pursuant to s. 
382.013(2)(c). 
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63.039 Duty of adoption entity to prospective adoptive parents; sanctions.— 
(1) An adoption entity placing a minor for adoption has an affirmative duty to follow the 
requirements of this chapter and specifically the following provisions, which protect and 
promote the well-being of persons being adopted and their parents and prospective adoptive 
parents by promoting certainty, finality, and permanency for such persons. The adoption entity 
must: 
 
(d) When a written consent or affidavit waiving parental rights for adoption is obtained, obtain 
a consent to adoption or affidavit waiving parental rights that contains the language required 
under s. 63.062 or s. 63.082. 
 
(3) If a court finds that a consent to adoption or an affidavit waiving parental rights taken under 
this chapter was obtained by fraud or duress attributable to the adoption entity, the court may 
award all sums paid by the prospective adoptive parents or on their behalf in anticipation of or in 
connection with the adoption. The court may also award reasonable attorney’s fees and costs 
incurred by the prospective adoptive parents in connection with the adoption and any litigation 
related to placement or adoption of a minor. The court may award reasonable attorney’s fees and 
costs, if any, incurred by the person whose consent or affidavit was obtained by fraud or duress. 
Any award under this subsection to the prospective adoptive parents or to the person whose 
consent or affidavit was obtained by fraud or duress must be paid directly to them by the 
adoption entity or by any applicable insurance carrier on behalf of the adoption entity if the court 
determines, after an evidentiary hearing held subsequent to the entry of a final order in the 
underlying termination of parental rights or adoption action, that the actions or failures of the 
adoption entity directly contributed to the finding of fraud or duress. 
 
63.042 Who may be adopted; who may adopt.— 
(1) Any person, a minor or an adult, may be adopted. 
(2) The following persons may adopt: 
(a)  legally married spouses jointly; 
(b) An unmarried adult 
(c)     Two unmarried adults jointly; or 
(d) A married person without the other spouse joining as a petitioner, if the person to be 
adopted is not his or her spouse, and if: 
1. The other spouse is a parent of the person to be adopted and consents to the adoption; or 
2. The failure of the other spouse to join in the petition or to consent to the adoption is excused 
by the court for good cause shown or in the best interest of the child.(3) No person eligible 
under this section shall be prohibited from adopting solely because such person possesses a 
physical disability or handicap, unless it is determined by the court or adoption entity that such 
disability or handicap renders such person incapable of serving as an effective parent. 
 
63.062 Persons required to consent to adoption; affidavit of nonpaternity; waiver of 
venue.— 
(1) Unless supported by one or more of the grounds enumerated under s. 63.089(3), a petition 
to terminate parental rights pending adoption may be granted only if written consent has been 
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executed as provided in s. 63.082 after the birth of the minor or notice has been served under s. 
63.088 to: 
(a) The birth mother of the minor. 
(b) The parent of the minor, if: 
1. The minor was conceived or born while the parent was married to the mother; 
2. The minor is the parent’s child by adoption; 
3. The minor has been adjudicated by the court to be the parent’s child before the date a 
petition for termination of parental rights is filed; 
4. The Parent has filed an affidavit of paternity pursuant to s. 382.013(2)(c) or he is listed on 
the child’s birth certificate before the date a petition for termination of parental rights is filed; or 
5. In the case of an unmarried biological father, he has acknowledged in writing, signed in the 
presence of a competent witness, that he is the father of the minor, has filed such 
acknowledgment with the Office of Vital Statistics of the Department of Health within the 
required timeframes, and has complied with the requirements of subsection (2). 
The status of the parent shall be determined at the time of the filing of the petition to terminate 
parental rights and may not be modified, except as otherwise provided in s. 63.0423(9)(a), for 
purposes of the parent’s obligations and rights under this chapter by acts occurring after the 
filing of the petition to terminate parental rights. 
(3) Pursuant to chapter 48, an adoption entity shall serve a notice of intended adoption plan 
upon any known and locatable unmarried biological father who is identified to the adoption 
entity by the mother by the date she signs her consent for adoption if the child is 6 months of age 
or less at the time the consent is executed. Service of the notice of intended adoption plan is not 
required when the unmarried biological father signs a consent for adoption or an affidavit 
waiving parental rights or when the child is more than 6 months of age at the time of the 
execution of the consent by the mother. The notice may be served at any time before the child’s 
birth or before placing the child in the adoptive home. The recipient of the notice may waive 
service of process by executing a waiver and acknowledging receipt of the plan. The notice of 
intended adoption plan must specifically state that if the unmarried biological father desires to 
contest the adoption plan he must, within 30 days after service, file with the court a verified 
response that contains a pledge of commitment to the child in substantial compliance with 
subparagraph (2)(b)2. and a claim of paternity form with the Office of Vital Statistics, and must 
provide the adoption entity with a copy of the verified response filed with the court and the claim 
of paternity form filed with the Office of Vital Statistics. The notice must also include 
instructions for submitting a claim of paternity form to the Office of Vital Statistics and the 
address to which the claim must be sent. If the party served with the notice of intended adoption 
plan is an entity whose consent is required, the notice must specifically state that the entity must 
file, within 30 days after service, a verified response setting forth a legal basis for contesting the 
intended adoption plan, specifically addressing the best interests of the child. 
(4) Any person whose consent is required under paragraph (1)(b), or any other man, may 
execute an irrevocable affidavit waiving parental rights in lieu of a consent under this section and 
by doing so waives notice to all court proceedings after the date of execution. An affidavit 
waiving parental rights must be executed as provided in s. 63.082. The affidavit waiving parental 
rights may be executed prior to the birth of the child. The person executing the affidavit must 
receive disclosure under s. 63.085 prior to signing the affidavit. For purposes of this chapter, an 
affidavit waiving parental rights is sufficient if it contains a specific denial of parental 
obligations and does not need to deny the existence of a biological relationship. 
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(5) A person who signs a consent to adoption or an affidavit waiving parental rights must be 
given reasonable notice of his or her right to select a person who does not have an employment, 
professional, or personal relationship with the adoption entity or the prospective adoptive parents 
to be present when the consent to adoption or affidavit of nonpaternity is executed and to sign 
the consent or affidavit as a witness. 
 
63.082 Execution of consent to adoption or affidavit waiving parental rights; family social 
and medical history; revocation of consent.— 
(1)(a) Consent to an adoption or an affidavit waiving parental rights shall be executed as 
follows: 
(c) A consent or an affidavit waiving parental rights executed by a minor parent who is 14 
years of age or younger must be witnessed by a parent, legal guardian, or court-appointed 
guardian ad litem. 
(4)(a) An affidavit waiving parental rights may be executed before the birth of the minor; 
however, the consent to an adoption may not be executed before the birth of the minor except in 
a preplanned adoption pursuant to s. 63.213. 
(b) A consent to the adoption of a minor who is to be placed for adoption may be executed by 
the birth mother 48 hours after the minor’s birth or the day the birth mother is notified in writing, 
either on her patient chart or in release paperwork, that she is fit to be released from the licensed 
hospital or birth center, whichever is earlier. A consent by any parent other than a birth mother 
may be executed at any time after the birth of the child. The consent is valid upon execution and 
may be withdrawn only if the court finds that it was obtained by fraud or duress. 
(d) The consent to adoption or the affidavit waiving parental rights must be signed in the 
presence of two witnesses and be acknowledged before a notary public who is not signing as one 
of the witnesses. The notary public must legibly note on the consent or the affidavit the date and 
time of execution. The witnesses’ names must be typed or printed underneath their signatures. 
The witnesses’ home or business addresses must be included. The person who signs the consent 
or the affidavit has the right to have at least one of the witnesses be an individual who does not 
have an employment, professional, or personal relationship with the adoption entity or the 
prospective adoptive parents. The adoption entity must give reasonable advance notice to the 
person signing the consent or affidavit of the right to select a witness of his or her own choosing. 
The person who signs the consent or affidavit must acknowledge in writing on the consent or 
affidavit that such notice was given and indicate the witness, if any, who was selected by the 
person signing the consent or affidavit. The adoption entity must include its name, address, and 
telephone number on the consent to adoption or affidavit waiving parental rights. 
 
63.085 Disclosure by adoption entity.— 
(1) DISCLOSURE REQUIRED TO PARENTS AND PROSPECTIVE ADOPTIVE 
PARENTS.—Within 14 days after a person seeking to adopt a minor or a person seeking to 
place a minor for adoption contacts an adoption entity in person or provides the adoption entity 
with a mailing address, the entity must provide a written disclosure statement to that person if the 
entity agrees or continues to work with the person. The adoption entity shall also provide the 
written disclosure to the parent who did not initiate contact with the adoption entity within 14 
days after that parent is identified and located. For purposes of providing the written disclosure, a 
person is considered to be seeking to place a minor for adoption if that person has sought 
information or advice from the adoption entity regarding the option of adoptive placement.  
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The written disclosure statement must be in substantially the following form: 
ADOPTION DISCLOSURE 


THE STATE OF FLORIDA REQUIRES THAT THIS FORM BE PROVIDED TO ALL 
PERSONS CONSIDERING ADOPTING A MINOR OR SEEKING TO PLACE A MINOR 
FOR ADOPTION, TO ADVISE THEM OF THE FOLLOWING FACTS REGARDING 
ADOPTION UNDER FLORIDA LAW: 
9. A parent has the right to have a witness of his or her choice, who is unconnected with the 
adoption entity or the adoptive parents, to be present and witness the signing of the consent or 
affidavit waiving parental rights. 
 
(4) REVOCATION OF CONSENT.—Failure to meet the requirements of this section does not 
constitute grounds for revocation of a consent to adoption or withdrawal of an affidavit waiving 
parental rights unless the extent and circumstances of such a failure result in a material failure of 
fundamental fairness in the administration of due process, or the failure constitutes or contributes 
materially to fraud or duress in obtaining a consent to adoption or affidavit waiving parental 
rights. 
 
63.087 Proceeding to terminate parental rights pending adoption; general provisions.— 
(4) PETITION.— 
(d) The petition to terminate parental rights pending adoption must be in writing and signed by 
the petitioner under oath stating the petitioner’s good faith in filing the petition. A written 
consent to adoption, affidavit waiving parental rights, or affidavit of diligent search under s. 
63.088, for each person whose consent to adoption is required under s. 63.062, must be executed 
and attached. 
 
63.088 Proceeding to terminate parental rights pending adoption; notice and service; 
diligent search.— 
(3) LOCATION AND IDENTITY KNOWN.—Before the court may determine that a minor is 
available for adoption, each person whose consent is required under s. 63.062, who has not 
executed a consent for adoption or an affidavit waiving parental rights, and whose location and 
identity have been determined by compliance with the procedures in this section must be 
personally served, pursuant to chapter 48, at least 20 days before the hearing with a copy of the 
petition to terminate parental rights pending adoption and with notice in substantially the 
following form: 
(4) REQUIRED INQUIRY.—In proceedings initiated under s. 63.087, the court shall conduct 
an inquiry of the person who is placing the minor for adoption and of any relative or person 
having legal custody of the minor who is present at the hearing and likely to have the following 
information regarding the identity of: 
(a) Any parent to whom the mother of the minor was married at any time when conception of 
the minor may have occurred or at the time of the birth of the minor; 
(b) Any man who has filed an affidavit of paternity pursuant to s. 382.013(2)(c) before the date 
that a petition for termination of parental rights is filed with the court; 
(c) Any parent who has adopted the minor; 
(d) Any parent who has been adjudicated by a court as the parent of the minor child before the 
date a petition for termination of parental rights is filed with the court; and 
(e) Any man whom the mother identified to the adoption entity as a potential biological father 
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before the date she signed the consent for adoption. 
The information sought under this subsection may be provided to the court in the form of a 
sworn affidavit by a person having personal knowledge of the facts, addressing each inquiry 
enumerated in this subsection, except that, if the inquiry identifies a parent under paragraph (a), 
paragraph (b), paragraph (c), or paragraph (d), the inquiry may not continue further. The inquiry 
required under this subsection may be conducted before the birth of the minor. 
(5) LOCATION UNKNOWN; IDENTITY KNOWN.—If the inquiry by the court under 
subsection (4) identifies any person who has not executed a consent to adoption or an affidavit 
waiving parental rights, and the location of the person is unknown, the adoption entity must 
conduct a diligent search for that person which must include inquiries concerning: 
(6) CONSTRUCTIVE SERVICE.—This subsection only applies if, as to any person whose 
consent is required under s. 63.062 and who has not executed a consent to adoption or an 
affidavit waiving parental rights, the location of the person is unknown and the inquiry under 
subsection (4) fails to locate the person. The unlocated person must be served notice under 
subsection (3) by constructive service in the manner provided in chapter 49. The notice shall be 
published in the county where the person was last known to have resided. The notice, in addition 
to all information required under chapter 49, must include a physical description, including, but 
not limited to, age, race, hair and eye color, and approximate height and weight of the person, the 
minor’s date of birth, and the place of birth of the minor. Constructive service by publication 
shall not be required to provide notice to an identified birth father whose consent is not required 
pursuant to ss. 63.062 and 63.064. 
 
63.089 Proceeding to terminate parental rights pending adoption; hearing; grounds; 
dismissal of petition; judgment.— 
(2) HEARING PREREQUISITES.—The court may hold the hearing only when: 
(a) For each person whose consent to adoption is required under s. 63.062: 
1. A consent under s. 63.082 has been executed and filed with the court; 
2. An affidavit waiving parental rights under s. 63.082 has been executed and filed with the 
court; 
3. An affidavit waiving parental rights, consent for adoption, or other document that 
affirmatively waives service has been executed and filed with the court. 
(3) GROUNDS FOR TERMINATING PARENTAL RIGHTS PENDING ADOPTION.—The 
court may enter a judgment terminating parental rights pending adoption if the court determines 
by clear and convincing evidence, supported by written findings of fact, that each person whose 
consent to adoption is required under s. 63.062: 
(a) Has executed a valid consent under s. 63.082 and the consent was obtained according to the 
requirements of this chapter; 
(b) Has executed an affidavit waiving parental rights and the affidavit was obtained according 
to the requirements of this chapter; 
(5) DISMISSAL OF PETITION.—If the court does not find by clear and convincing evidence 
that parental rights of a parent should be terminated pending adoption, the court must dismiss the 
petition and that parent’s parental rights that were the subject of such petition shall remain in full 
force under the law. The order must include written findings in support of the dismissal, 
including findings as to the criteria in subsection (4) if rejecting a claim of abandonment. 
(a) Parental rights may not be terminated based upon a consent that the court finds has been 
timely revoked under s. 63.082 or a consent to adoption or affidavit waiving parental rights that 
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the court finds was obtained by fraud or duress. 
63.213 Preplanned adoption agreement.— 
(1) Individuals may enter into a preplanned adoption arrangement as specified in this section, 
but such arrangement may not in any way: 
(a) Effect final transfer of custody of a child or final adoption of a child without review and 
approval of the court and without compliance with other applicable provisions of law. 
(b) Constitute consent of a mother to place her biological child for adoption until 48 hours after 
the birth of the child and unless the court making the custody determination or approving the 
adoption determines that the mother was aware of her right to rescind within the 48-hour period 
after the birth of the child but chose not to rescind such consent. The volunteer mother’s right to 
rescind her consent in a preplanned adoption applies only when the child is genetically related to 
her. 
(2) A preplanned adoption agreement must include, but need not be limited to, the following 
terms: 
(a) That the volunteer mother agrees to become pregnant by the fertility technique specified in 
the agreement, to bear the child, and to terminate any parental rights and responsibilities to the 
child she might have through a written consent executed at the same time as the preplanned 
adoption agreement, subject to a right of rescission by the volunteer mother any time within 48 
hours after the birth of the child, if the volunteer mother is genetically related to the child. 
(b) That the volunteer mother agrees to submit to reasonable medical evaluation and treatment 
and to adhere to reasonable medical instructions about her prenatal health. 
(c) That the volunteer mother acknowledges that she is aware that she will assume parental 
rights and responsibilities for the child born to her as otherwise provided by law for a mother if 
the intended parent terminate the agreement before final transfer of custody is completed, if a 
court determines that a parent clearly specified by the preplanned adoption agreement to be the 
biological or intended parent with legal rights to the genetic material which created the child is 
not the biological parent or the intended parent’s legal genetic material is not biological related 
to the child, or if the preplanned adoption is not approved by the court pursuant to the Florida 
Adoption Act. (d) That an intended parent who is also the biological father or the intended 
parent who legally owns the genetic material that created the child acknowledges that  the 
intended parentis aware that  the intended parent will assume parental rights and responsibilities 
for the child as otherwise provided by law for a intended parent if the agreement is terminated 
for any reason by any party before final transfer of custody is completed or if the planned 
adoption is not approved by the court pursuant to the Florida Adoption Act. 
(e) That the intended parent acknowledge that they may not receive custody or the parental 
rights under the agreement if the volunteer mother terminates the agreement or if the volunteer 
mother rescinds her consent to place her child for adoption within 48 hours after the birth of the 
child, if the volunteer mother is genetically related to the child. 
(f) That the intended parent may agree to pay all reasonable legal, medical, psychological, or 
psychiatric expenses of the volunteer mother related to the preplanned adoption arrangement and 
may agree to pay the reasonable living expenses and wages lost due to the pregnancy and birth of 
the volunteer mother and reasonable compensation for inconvenience, discomfort, and medical 
risk. No other compensation, whether in cash or in kind, shall be made pursuant to a preplanned 
adoption arrangement. 
(g) That the intended  parent agrees to accept custody of and to assert full parental rights and 
responsibilities for the child immediately upon the child’s birth, regardless of any impairment to 
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the child. 
(h) That the intended  parent shall have the right to specify the blood and tissue typing tests to 
be performed if the agreement specifies that at least one of them is intended to be the biological 
parent of the child. 
(i) That the agreement may be terminated at any time by any of the parties. 
(3) A preplanned adoption agreement shall not contain any provision: 
(a) To reduce any amount paid to the volunteer mother if the child is stillborn or is born alive 
but impaired, or to provide for the payment of a supplement or bonus for any reason. 
(b) Requiring the termination of the volunteer mother’s pregnancy. 
(4) An attorney who represents an intended parent or any other attorney with whom that 
attorney is associated shall not represent simultaneously a female who is or proposes to be a 
volunteer mother in any matter relating to a preplanned adoption agreement or preplanned 
adoption arrangement. 
(5) Payment to agents, finders, and intermediaries, including attorneys and physicians, as a 
finder’s fee for finding volunteer mothers or matching a volunteer mother and intended parent is 
prohibited. Doctors, psychologists, attorneys, and other professionals may receive reasonable 
compensation for their professional services, such as providing medical services and procedures, 
legal advice in structuring and negotiating a preplanned adoption agreement, or counseling. 
(6) As used in this section, the term: 
(a) “Blood and tissue typing tests” include, but are not limited to, tests of red cell antigens, red 
cell isoenzymes, human leukocyte antigens, and serum proteins. 
(b) “Child” means the child or children conceived by means of a fertility technique that is part 
of a preplanned adoption arrangement. 
(c) “Fertility technique” means artificial embryonation, artificial insemination, whether in vivo 
or in vitro, egg donation, or embryo adoption. 
(d) “Intended parent” means a person or couple who, as evidenced by a preplanned adoption 
agreement, intends to assert the parental rights and responsibilities for a child conceived through 
a fertility technique, regardless of whether the child is biologically related to the parent. 
 (e) “Party” means the intended  parent, the intended  parent, the volunteer mother, or the 
volunteer mother’s  spouse, if she has a  spouse. 
(f) “Preplanned adoption agreement” means a written agreement among the parties that 
specifies the intent of the parties as to their rights and responsibilities in the preplanned adoption 
arrangement, consistent with the provisions of this section. 
(g) “Preplanned adoption arrangement” means the arrangement through which the parties enter 
into an agreement for the volunteer mother to bear the child, for payment by the intended  parent 
of the expenses allowed by this section, for the intended parent  to assert full parental rights and 
responsibilities to the child if consent to adoption is not rescinded after birth by a volunteer 
mother who is genetically related to the child, and for the volunteer mother to terminate, subject 
to any right of rescission, all her parental rights and responsibilities to the child in favor of the 
intended parent. 
(i) “Volunteer mother” means a female at least 18 years of age who voluntarily agrees, subject 
to a right of rescission if it is her biological child, that if she should become pregnant pursuant to 
a preplanned adoption arrangement, she will terminate her parental rights and responsibilities to 
the child in favor of the intended parent or parents. 
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63.2325 Conditions for invalidation of a consent to adoption or affidavit waiving parental 
rights.—Notwithstanding the requirements of this chapter, a failure to meet any of those 
requirements does not constitute grounds for invalidation of a consent to adoption or revocation 
of an affidavit waiving parental rights unless the extent and circumstances of such a failure result 
in a material failure of fundamental fairness in the administration of due process, or the failure 
constitutes or contributes to fraud or duress in obtaining a consent to adoption or affidavit 
waiving parental rights. 
 
382.013 Birth registration.—A certificate for each live birth that occurs in this state shall be 
filed within 5 days after such birth with the local registrar of the district in which the birth 
occurred and shall be registered by the local registrar if the certificate has been completed and 
filed in accordance with this chapter and adopted rules. The information regarding registered 
births shall be used for comparison with information in the state case registry, as defined in 
chapter 61. 


 (2) PARENTAGE  
(a) If the mother is married at the time of birth, the name of her spouse shall be entered on 


the birth certificate as the parent  of the child, unless parentage  has been determined otherwise 
by a court of competent jurisdiction. 


(b) Notwithstanding paragraph (a), if the spouse  of the mother dies while the mother is 
pregnant but before the birth of the child, the name of the deceased spouse  shall be entered on 
the birth certificate as the parent  of the child, unless parentage  has been determined otherwise 
by a court of competent jurisdiction. 


(c) If the mother is not married at the time of the birth, the name of the father may not be 
entered on the birth certificate without the execution of an affidavit signed by both the mother 
and the person to be named as the father. The facility shall give notice orally or through the use 
of video or audio equipment, and in writing, of the alternatives to, the legal consequences of, and 
the rights, including, if one parent is a minor, any rights afforded due to minority status, and 
responsibilities that arise from signing an acknowledgment of paternity, as well as information 
provided by the Title IV-D agency established pursuant to s. 409.2557, regarding the benefits of 
voluntary establishment of parentage. Upon request of the mother and the person to be named as 
the father, the facility shall assist in the execution of the affidavit, a notarized voluntary 
acknowledgment of paternity, or a voluntary acknowledgment of paternity that is witnessed by 
two individuals and signed under penalty of perjury as specified by s. 92.525(2). 


(d) If the parentage  of the child is determined by a court of competent jurisdiction as 
provided under s. 382.015 or there is a final judgment of dissolution of marriage which requires 
the former spouse  to pay child support for the child, the name of the child’s second parent  and 
the surname of the child shall be entered on the certificate in accordance with the finding and 
order of the court. If the court fails to specify a surname for the child, the surname shall be 
entered in accordance with subsection (3). 


(e) If the parentage  of the child is determined pursuant to s. 409.256, the name of the child’s 
second parent and the surname of the child shall be entered on the certificate in accordance with 
the finding and order of the Department of Revenue. 


(f) If  the child’s  marry each other at any time after the child’s birth, upon receipt of a 
marriage license that identifies any such child, the department shall amend the certificate with 
regard to the parents’ marital status as though the parents were married at the time of birth. 
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(g) If the child’s second parent  is not named on the certificate, no other information about 
the child’s second  shall be entered on the certificate. 


(3) NAME OF CHILD.— 
(a) If the mother is married at the time of birth, the parents whose names are entered on the 


birth certificate shall select the given names and surname of the child if both parents have 
custody of the child, otherwise the parent who has custody shall select the child’s name. 


(b) If the parents  whose names are entered on the birth certificate disagree on the surname 
of the child and both parents have custody of the child, the surname selected by each parent  
shall both be entered on the birth certificate, separated by a hyphen, with the selected names 
entered in alphabetical order. If the parents disagree on the selection of a given name, the given 
name may not be entered on the certificate until a joint agreement that lists the agreed upon 
given name and is notarized by both parents is submitted to the department, or until a given name 
is selected by a court. 


(c) If the mother is not married at the time of birth, the parent who will have custody of the 
child shall select the child’s given name and surname. 


(d) If multiple names of the child exceed the space provided on the face of the birth 
certificate they shall be listed on the back of the certificate. Names listed on the back of the 
certificate shall be part of the official record. 


 
382.015 New certificates of live birth; duty of clerks of court and department.—The 


clerk of the court in which any proceeding for adoption, annulment of an adoption, affirmation of 
parental status, or determination of paternity is to be registered, shall within 30 days after the 
final disposition, forward to the department a certified copy of the court order, or a report of the 
proceedings upon a form to be furnished by the department, together with sufficient information 
to identify the original birth certificate and to enable the preparation of a new birth certificate. 
The clerk of the court shall implement a monitoring and quality control plan to ensure that all 
judicial determinations of paternity are reported to the department in compliance with this 
section. The department shall track paternity determinations reported monthly by county, 
monitor compliance with the 30-day timeframe, and report the data to the clerks of the court 
quarterly. 


 (2) DETERMINATION OF P/PARENTAGE.—Upon receipt of the report, a certified copy 
of a final decree of determination of parentage, or a certified copy of a final judgment of 
dissolution of marriage which requires the former spouse  to pay child support for the child, 
together with sufficient information to identify the original certificate of live birth, the 
department shall prepare and file a new birth certificate, which shall bear the same file number as 
the original birth certificate. The registrant’s name shall be entered as decreed by the court or as 
reflected in the final judgment or support order. The names and identifying information of the 
parents shall be entered as of the date of the registrant’s birth. 


(3) AFFIRMATION OF PARENTAL STATUS.—Upon receipt of an order of affirmation 
of parental status issued pursuant to s. 742.16, together with sufficient information to identify the 
original certificate of live birth, the department shall prepare and file a new birth certificate 
which shall bear the same file number as the original birth certificate. The names and identifying 
information of the registrant’s parent entered on the new certificate shall be the commissioning 
parent, but the new certificate may not make reference to or designate the parent as the 
commissioning parent. 







47 


(4) SUBSTITUTION OF NEW CERTIFICATE OF BIRTH FOR ORIGINAL.—When a 
new certificate of birth is prepared, the department shall substitute the new certificate of birth for 
the original certificate on file. All copies of the original certificate of live birth in the custody of 
a local registrar or other state custodian of vital records shall be forwarded to the State Registrar. 
Thereafter, when a certified copy of the certificate of birth or portion thereof is issued, it shall be 
a copy of the new certificate of birth or portion thereof, except when a court order requires 
issuance of a certified copy of the original certificate of birth. In an adoption, change in 
parentage , affirmation of parental status, undetermined parentage, or court-ordered substitution, 
the department shall place the original certificate of birth and all papers pertaining thereto under 
seal, not to be broken except by order of a court of competent jurisdiction or as otherwise 
provided by law. 


(5) FORM.—Except for certificates of foreign birth which are registered as provided in s. 
382.017, and delayed certificates of birth which are registered as provided in ss. 382.019 and 
382.0195, all original, new, or amended certificates of live birth shall be identical in form, 
regardless of the marital status of the parents or the fact that the registrant is adopted or of 
undetermined parentage. 


(6) RULES.—The department shall adopt and enforce all rules necessary for carrying out 
the provisions of this section. 
 
382.016 Amendment of records.—The department, upon receipt of the fee prescribed in s. 
382.0255; documentary evidence, as specified by rule, of any misstatement, error, or omission 
occurring in any birth, death, or fetal death record; and an affidavit setting forth the changes to 
be made, shall amend or replace the original certificate as necessary. 
 


(1) CERTIFICATE OF LIVE BIRTH AMENDMENT.— 
 
(c) If a parent’s  name is listed on the birth certificate, the birth certificate may only be 


amended to remove the parent’s father’s name or to add a different parent’s name upon court 
order. If a change in the registrant’s surname is also desired, such change must be included in the 
court order or the name must be changed pursuant to s. 68.07. 


(d) For a child born in this state whose paternity is established in another state, the 
department shall amend the child’s birth certificate to include the name of the father upon receipt 
of: 


1. A certified copy of an acknowledgment of parentage , final judgment, or judicial or 
administrative order from another state that determines the child’s parentage ; or 


2. A noncertified copy of an acknowledgment of parentage , final judgment, or judicial or 
administrative order from another state that determines the child’s parentage  when provided 
with an affidavit or written declaration from the Department of Revenue that states the document 
was provided by or obtained from another state’s Title IV-D program. 


 (e) The Department of Revenue shall develop written educational materials for use and 
distribution by the Department of Children and Families, Department of Corrections, Department 
of Education, Department of Health, and Department of Juvenile Justice that describe how 
paternity is established and the benefits of establishing paternity. The Department of Children 
and Families, Department of Corrections, Department of Education, Department of Health, and 
Department of Juvenile Justice shall make the materials available to individuals to whom 
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services are provided and are encouraged to provide additional education on how paternity is 
established and the benefits of establishing parentage. 


 
382.019 Delayed registration; administrative procedures.— 


 (9) All certificates shall list the parents as Parent “1” and Parent “2”. 
 
742.011 Determination of parentage proceedings; jurisdiction.—Any woman who is 
pregnant or has a child, any parent who has reason to believe that he or she is the parent of a 
child, or any child may bring proceedings in the circuit court, in chancery, to determine the 
parentage of the child when parentage has not been established by law or otherwise. 
 
742.021 Venue, process, complaint.— 
(1) The proceedings must be in the circuit court of the county where the petitioner resides or 
the county where the respondent resides. 
 
(3) Process served on the respondent must require the respondent to file written defenses to the 
complaint in the same manner as suits in chancery. Upon application and proof under oath, the 
court may issue a writ of ne exeat against the respondent on such terms and conditions and 
conditioned upon bond in such amount as the court may determine.  
 
742.031 Hearings; court orders for support, hospital expenses, and attorney’s fee.— 
(1) Hearings for the purpose of establishing or refuting the allegations of the complaint and 
answer shall be held in the chambers and may be restricted to persons, in addition to the parties 
involved and their counsel, as the judge in his or her discretion may direct. The court shall 
determine the issues of parentage of the child and the ability of the parents to support the child. 
Each party’s social security number shall be recorded in the file containing the adjudication of 
parentage. If the court finds that the alleged parent is the parent of the child, it shall so order. If 
appropriate, the court shall order the parent to pay the complainant, her guardian, or any other 
person assuming responsibility for the child moneys sufficient to pay reasonable attorney’s fees, 
hospital or medical expenses, cost of confinement, and any other expenses incident to the birth of 
the child and to pay all costs of the proceeding. Bills for pregnancy, childbirth, and scientific 
testing are admissible as evidence without requiring third-party foundation testimony, and shall 
constitute prima facie evidence of amounts incurred for such services or for testing on behalf of 
the child. The court shall order either or both parents owing a duty of support to the child to pay 
support pursuant to s. 61.30. The court shall issue, upon motion by a party, a temporary order 
requiring child support pursuant to s. 61.30 pending an administrative or judicial determination 
of parentage, if there is clear and convincing evidence of parentage on the basis of genetic tests 
or other evidence. The court may also make a determination of an appropriate parenting plan, 
including a time-sharing schedule, in accordance with chapter 61. 
(2) If a judgment of parentage contains only a child support award with no parenting plan or 
time-sharing schedule, the obligee parent shall receive all of the time-sharing and sole parental 
responsibility without prejudice to the obligor parent. If a parentage judgment contains no such 
provisions, the mother shall be presumed to have all of the time-sharing and sole parental 
responsibility. 
(3) Pursuant to the federal Personal Responsibility and Work Opportunity Reconciliation Act 
of 1996, each party is required to provide his or her social security number in accordance with 
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this section. Disclosure of social security numbers obtained through this requirement shall be 
limited to the purpose of administration of the Title IV-D program for child support enforcement. 
(4)(a) A court may, upon good cause shown and without a showing of a substantial change of 
circumstances, modify, vacate, or set aside a temporary support order before or upon entering a 
final order in a proceeding. 
(b) The modification of the temporary support order may be retroactive to the date of the initial 
entry of the temporary support order; to the date of filing of the initial petition for dissolution of 
marriage, petition for support, petition determining  parentage, or supplemental petition for 
modification; or to a date prescribed in s. 61.14(1)(a) or s. 61.30(11)(c) or (17), as applicable. 
 
742.032 Filing of location information.— 
(1) Beginning July 1, 1997, each party to any parentage or child support proceeding must file 
with the tribunal, as defined in chapter 88 and State Case Registry as defined in chapter 61 upon 
entry of an order, and update as appropriate, information on location and identity of the party, 
including social security number, residential and mailing addresses, telephone number, driver’s 
license number, and name, address, and telephone number of employer. Beginning October 1, 
1998, each party to any parentage or child support proceeding in a non-Title IV-D case shall 
meet the above requirements for updating the tribunal and State Case Registry. 
 
742.07 Effect of adoption.— Upon the adoption of a child, for whom support has been 
ordered, by some person other than the obligor parent, the liability of the obligor parent   for the 
support of the child shall be terminated. 
 
742.08 Default of support payments.—Upon default in payment of any moneys ordered by 
the court to be paid, the court may enter a judgment for the amount in default, plus interest, 
administrative costs, filing fees, and other expenses incurred by the clerk of the circuit court 
which shall be a lien upon all property of the respondent both real and personal. Costs and fees 
shall be assessed only after the court makes a determination of the nonprevailing party’s ability 
to pay such costs and fees. In Title IV-D cases, any costs, including filing fees, recording fees, 
mediation costs, service of process fees, and other expenses incurred by the clerk of the circuit 
court, shall be assessed only against the nonprevailing obligor after the court makes a 
determination of the nonprevailing obligor’s ability to pay such costs and fees. The Department 
of Revenue shall not be considered a party for purposes of this section; however, fees may be 
assessed against the department pursuant to s. 57.105(1). Willful failure to comply with an order 
of the court shall be deemed a contempt of the court entering the order and shall be punished as 
such. The court may require bond of the respondent for the faithful performance of his or her 
obligation under the order of the court in such amount and upon such conditions as the court 
shall direct. 
 
742.09 Publishing names; penalty.—Except for the purpose of serving process by 
publication, as provided under s. 49.011(15), it shall be unlawful for the owner, publisher, 
manager, or operator of any newspaper, magazine, radio station, or other publication of any kind 
whatsoever, or any other person responsible therefor, or any radio broadcaster, to publish the 
name of any of the parties to any court proceeding to determine parentage. A person who 
violates this section commits a misdemeanor of the first degree, punishable as provided in s. 
775.082 or s. 775.083. 
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742.10 Establishment of parentage for children born out of wedlock.— 
(1) Except as provided in chapters 39 and 63, this chapter provides the primary jurisdiction 


and procedures for the determination of  f parentage or children born out of wedlock. If the 
establishment of paternity parentage has been raised and determined within an adjudicatory 
hearing brought under the statutes governing inheritance, or dependency under workers’ 
compensation or similar compensation programs; if an affidavit acknowledging   parentage or a 
stipulation of parentage is executed by both parties and filed with the clerk of the court; if an 
affidavit, a notarized voluntary acknowledgment of parentage, or a voluntary acknowledgment of 
parentage that is witnessed by two individuals and signed under penalty of perjury as provided 
for in s. 382.013 or s. 382.016 is executed by both parties; or if parentage is adjudicated by the 
Department of Revenue as provided in s. 409.256, such adjudication, affidavit, or 
acknowledgment constitutes the establishment of parentage for purposes of this chapter. If an 
adjudicatory proceeding was not held, a notarized voluntary acknowledgment of parentage  or 
voluntary acknowledgment of  parentage, which is witnessed by two individuals and signed 
under penalty of perjury as specified by s. 92.525(2), creates a rebuttable presumption, as defined 
by s. 90.304, of parentage and is subject to the right of any signatory to rescind the 
acknowledgment within 60 days after the date the acknowledgment was signed or the date of an 
administrative or judicial proceeding relating to the child, including a proceeding to establish a 
support order, in which the signatory is a party, whichever is earlier. Both parents must provide 
their social security numbers on any acknowledgment of parentage, consent affidavit, or 
stipulation of parentage. Except for affidavits under seal pursuant to ss. 382.015 and 382.016, the 
Office of Vital Statistics shall provide certified copies of affidavits to the Title IV-D agency 
upon request. 


(2) Pursuant to the federal Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996, each party is required to provide his or her social security number in accordance 
with this section. Disclosure of social security numbers obtained through this requirement shall 
be limited to the purpose of administration of the Title IV-D program for child support 
enforcement. 


(3) The department shall adopt rules which establish the information which must be 
provided to an individual prior to execution of an affidavit or voluntary acknowledgment of 
parentage . The information shall explain the alternatives to, the legal consequences of, and the 
rights, including, if one parent is a minor, any rights afforded due to minority status, and 
responsibilities that arise from acknowledging parentage. 


(4) After the 60-day period referred to in subsection (1), a signed voluntary acknowledgment 
of parentage shall constitute an establishment of parentage and may be challenged in court only 
on the basis of fraud, duress, or material mistake of fact, with the burden of proof upon the 
challenger, and under which the legal responsibilities, including child support obligations of any 
signatory arising from the acknowledgment may not be suspended during the challenge, except 
upon a finding of good cause by the court. 


(5) Judicial or administrative proceedings are not required or permitted to ratify an 
unchallenged acknowledgment of parentage. 
 
742.105 Effect of a determination of parentage or paternity from a foreign jurisdiction.—
A final order of parentage or paternity entered in a foreign jurisdiction, whether resulting from a 
voluntary acknowledgment or an administrative or judicial process, or an affidavit 
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acknowledging parentage or paternity signed in any other state according to its procedures, shall 
be given the same legal effect as if such final order was entered or affidavit was signed pursuant 
to this chapter. In any proceeding in this state, a certified copy of the final order of parentage or 
paternity from a foreign jurisdiction shall be conclusive evidence of parentage or paternity. 
 
742.108 Criminal penalties for false statements of parentage.—Notwithstanding any other 
provision of law, any person who knowingly and willfully provides false information to the 
sheriff’s office, other law enforcement agency, or governmental agency, or under oath regarding 
the parentage of a child in conjunction with an application for, or the receipt of, public assistance 
for a dependent child commits a misdemeanor of the second degree, punishable as provided in s. 
775.082 or s. 775.083, in addition to remaining subject to any other civil or criminal penalties for 
perjury or making false statements which are applicable under other provisions of law. 
 
742.11 Presumed status of child conceived by means of artificial or in vitro insemination 
or donated eggs or preembryos.— 


(1) Except in the case of gestational surrogacy, any child born within wedlock who has been 
conceived by the means of artificial or in vitro insemination is irrebuttably presumed to be the 
child of each spouse, provided that each spouse has consented in writing to the artificial or in 
vitro insemination. 


(2) Except in the case of gestational surrogacy, any child born within wedlock who has been 
conceived by means of donated eggs or preembryos shall be irrebuttably presumed to be the 
child of the recipient gestating woman and her  spouse, provided that both parties have consented 
in writing to the use of donated eggs or preembryos. 
 
742.12 Scientific testing to determine parentage. — 
(1) In any proceeding to establish parentage , the court on its own motion may require the 
child, mother, and alleged parent to submit to scientific tests that are generally acceptable within 
the scientific community to show a probability of parentage. The court shall direct that the tests 
be conducted by a qualified technical laboratory. 
(2) In any proceeding to establish parentage, the court may, upon request of a party providing a 
sworn statement or written declaration as provided by s. 92.525(2) alleging paternity or 
parentage and setting forth facts establishing a reasonable possibility of the requisite sexual 
contact between the parties or other evidence that the allege parent contributed to the child’s 
biology  or providing a sworn statement or written declaration denying parentage and setting 
forth facts establishing a reasonable possibility of the nonexistence of sexual contact between the 
parties or other evidence that the allege parent could not have contributed to the child’s biology, 
require the child, mother, and alleged parent to submit to scientific tests that are generally 
acceptable within the scientific community to show a probability of parentage. The court shall 
direct that the tests be conducted by a qualified technical laboratory. 
 (4) Test results are admissible in evidence and should be weighed along with other evidence of 
the parentage of the alleged parent unless the statistical probability of parentage equals or 
exceeds 95 percent. A statistical probability of parentage of 95 percent or more creates a 
rebuttable presumption, as defined by s. 90.304, that the alleged parent is the biological parent of 
the child. If a party fails to rebut the presumption of parentage which arose from the statistical 
probability of parentage of 95 percent or more, the court may enter a summary judgment of 
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parentage. If the test results show the alleged parent cannot be the biological parent, the case 
shall be dismissed with prejudice. 
 
742.13 Definitions. — As used in ss. 742.11-742.17, the term: 


 (2) “Commissioning parent” means the intended  parent or parents of a child who will be 
conceived by means of assisted reproductive technology using the eggs or sperm of the 
commissioning parent . 


 (6) “Gestational surrogacy” means a state that results from a process in which a 
commissioning parent’s eggs or sperm, or both, are mixed in vitro and the resulting preembryo is 
implanted within another woman’s body. 


(7) “Gestational surrogacy contract” means a written agreement between the gestational 
surrogate and the commissioning parent. 
 
742.14 Donation of eggs, sperm, or preembryos.—The donor of any egg, sperm, or 
preembryo, other than the commissioning parent or a commissioning parent who has executed a 
preplanned adoption agreement under s. 63.212, shall relinquish all  parental rights and 
obligations with respect to the donation or the resulting children. Only reasonable compensation 
directly related to the donation of eggs, sperm, and preembryos shall be permitted. 
 
742.15 Gestational surrogacy contract.— 


(1) Prior to engaging in gestational surrogacy, a binding and enforceable gestational 
surrogacy contract shall be made between the commissioning couple and the gestational 
surrogate. A contract for gestational surrogacy shall not be binding and enforceable unless the 
gestational surrogate is 18 years of age or older and the commissioning parent is 18 years of age 
or older. 


(2)  The commissioning couple shall enter into a contract with a gestational surrogate only 
when, within reasonable medical certainty as determined by a physician licensed under chapter 
458 or chapter 459:  (a) The commissioning parent cannot physically gestate a pregnancy to 
term; 


(a) The commissioning parent cannot physically gestate a pregnancy to term; 
 
742.16 Expedited affirmation of parental status for gestational surrogacy.— 


(1) Within 3 days after the birth of a child delivered of a gestational surrogate, the 
commissioning parent shall petition a court of competent jurisdiction for an expedited 
affirmation of parental status. 


(2) After the petition is filed, the court shall fix a time and place for hearing the petition, 
which may be immediately after the filing of the petition. Notice of hearing shall be given as 
prescribed by the rules of civil procedure, and service of process shall be made as specified by 
law for civil actions. 


(3) Upon a showing by the commissioning parent or the child or the gestational surrogate 
that privacy rights may be endangered, the court may order the names of the commissioning 
parent or the child or the gestational surrogate, or any combination thereof, to be deleted from 
the notice of hearing and from the copy of the petition attached thereto, provided the substantive 
rights of any person will not thereby be affected. 


(4) Notice of the hearing shall be given by the commissioning parent to: 
(a) The gestational surrogate. 
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(b) The treating physician of the assisted reproductive technology program. 
(c) Any party claiming  parentage. 
(5) All hearings held in proceedings under this section shall be held in closed court without 


admittance of any person other than essential officers of the court, the parties, witnesses, and any 
persons who have received notice of the hearing. 


(6) The commissioning parent or their legal representative shall appear at the hearing on the 
petition. At the conclusion of the hearing, after the court has determined that a binding and 
enforceable gestational surrogacy contract has been executed pursuant to s. 742.15 and one 
commissioning parent is the genetic parent of the child, the court shall enter an order stating that 
the commissioning parent or parents are the legal parents of the child. 


(7) When a commissioning parent is the genetic parent of the child, the commissioning 
parent or both members of a married commissioning couple shall be presumed to be the natural 
parents of the child. 


 
742.17 Disposition of eggs, sperm, or preembryos; rights of inheritance.—A 


commissioning parent and the treating physician shall enter into a written agreement that 
provides for the disposition of the commissioning couple’s eggs, sperm, and preembryos in the 
event of a divorce, the death of a spouse, or any other unforeseen circumstance. 
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State of Florida 
Department of Health - Office of Vital Statistics 


APPLICATION FOR AMENDMENT TO FLORIDA BTRTH RECORD 
IMPORTANT: Read the entire application form before completing. TYPE OR PRINT 


RcQ11irtrnenl 1or orderiog: If you are an eli1:1l>lc 11J1plicont, complete and sien this applicarion, slate your n:latiomhip 10 rcg.islranl and pnvidc a copy of ,'llid pbolo-idenlilkation. If you arc an attorney 
represenririg an eligible pcrsou, ~ u~cd only sign, provide professional license« bar nwnber, indicalc name of pmon whom you repcesenl and their relatiombip lo ~ie regis1ra111 in lhe approprialc '(lac:cs 
below. If applicalll is not an elie,l>le per.1on, u Affidavit to Relea5e a Birth Certificate, DH form 1958, must be cornpldcd nod signed by a11 cliQil>lc pmoa bo:forc a JIOIIVWll8 ollicial and sulnuillcd im 
addition to thil appli,;ati011 fonn. Aol:cp(able fomis of photo idclllillcatio11 arc: Rri)w"s J.illcnse, S1ace ldcntificarion Calcl ~ and/or Mililaly Jdct11ificalion Clml 


NAME ON OR FOR FIRST ~ODDLE LAST SUFflX 


NEW BffiTJI RECORD 
OF REGISTRANT 


NAME AS RECORDED FIRST hDDDLll LAST SUFFIX 


ON CURRENT BIRTH 
RF.CORD 


MONTH 


I 
DAY 


I 
Yl!AR(~DIOrn 


I 
AOB 


I 
STATB m.E NUMBER (JF KNOWN) Sl!X --


DATE OF BIR.TH 


ltOSPlTAL CITYORTOWN COUNTY 
PLACE OF BIRTH FLORIDA ,_ ___ 


MOTIIT.!R'S / PARENT'S F1RST MIDDL6 LASTNAMI! PRIOR 'l'O ARST MARRIAOB(ihp11Uublc) SUFFIX 


NAME 


l'ATHER'S/ PARENT'S FIRS'f MIDDLE LAST NAlltE PRIOR TO FTRST MARRIAOll (if applic:ob!c) sumx 
NAME 


CJU:.CK TYP£ OF" AMENDIIIEl\11':: Ddoption Q-non ~al N,me Chante [ ___ ~atemity Estublishnu:nt 


!.20.00 A111£i'l'DMENT PROCESSING F&E include, the issuance of ONE certification o .. ,nriry ADllllllt 
EUS i.\JU.i l::!!:W&Ulll!t:!12AIU.~; Sec lurornmtloa cnlltlcd "FcC&" on p11gel. I I I ~ 1 I $20.00 


-
i~ additional certification: $9.00 


01her additional certifications (after the t • lldclitional ccrtiftc:1tion) nre S~.00 o:acb. 


RUSH ORDERS {Optlonal):_$10.00 per order. Envelope must be marked " RUSK". 
(Ref~rto infom1ation cnritled Response Time) 


$9.00 


$4.00 


TOTAl, Al\fOUNT F.NCJ.osED: Check OC' money order p1Yftble IO Vltnl Stntl,tlts in U.S. Dollars (DO NOT SEND CASH) 
f'IPC{t« LawJmeestl«n gdd{llqnql wrl« c&w, o[Sll ro, dls{,,,,.ormcW1, 


APPLICANT/MAILING INFORMATION 


X 


X 


s 


s 


A11y person ,vllo ,.tl/fitll_J, and k1101vlugly pro1o/di!!,· a,iy fnls-e i11for111alio11 011 a r:ertijicale, rFCord or report req11irrd by Chapter 382, Florida Sta/Etier, or on any appllctrfion or 
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I. Uniform Interstate Family Support Act (UIFSA) 
 
A. Introduction 


 
The UIFSA is a uniform act drafted by the Uniform Law Commission (ULC), and 
forcibly adopted by all U.S. states by federal law. Historically, multiple orders, 
issued by different states, created confusion; courts were unsure which orders 
were to be enforced, and it was easy for obligors to reduce, delay and evade 
enforcement by moving across state lines. Therefore, Florida adopted UIFSA in 
Chapter 88 of the Florida Statutes. 
 


B. Purpose 
 
The purpose of UIFSA is to improve and extend the enforcement of duties of 
support so that once a foreign support order is registered in Florida, it has the 
same effect as a Florida order. Dep't of Revenue v. Sloan, 743 So.2d 1131 (Fla. 
5th DCA 1999). 
 
The UIFSA achieves this purpose by setting jurisdictional standards for state 
courts; determining the basis for a state to exercise continuing exclusive 
jurisdiction over child support proceedings; establishing rules to determine which 
state will issue the controlling order if there are proceedings in multiple 
jurisdictions; and providing rules to modify or refuse to modify another state’s 
child support order. 
 
In response to a congressional mandate, all states enacted the original, UIFSA 
1996. After the United States signed the Hague Convention in 2007, establishing 
provisions for processing international child support cases, the ULC adopted 
further UIFSA revisions which serve as the implementing language for the 
Convention. The UIFSA 2008, which Florida passed in 2011, was made to fully 
incorporate the provisions of the Convention. 
 


C. Full Faith and Credit for Child Support Orders Act (FFCCSOA) 
 


Prior to the adoption of the UIFSA, Congress enacted FFCCSOA, 28 U.S.C. 
1738B, in 1994. The FFCCSOA addressed the number of child support cases 
between parents who live in different states, and the enforcement problems which 
arise by moving across state lines. FFCCSOA requires all United States territory, 
state and tribal courts to accord full faith and credit to a child support order issued 
by another state or tribe that properly exercised jurisdiction over the parties and 
the subject matter. 
 
FFCCSOA is in harmony with UIFSA. In fact, the FFCCSOA is virtually 
identical. Trissler v. Trissler, 987 So. 2d 209 (Fla. 5th DCA 2008). While there is 
a slight difference in statutory language for the modification of interstate orders, 
Florida courts have determined that FFCCSOA does not preempt UIFSA, and that 
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UIFSA does not conflict with the FFCCSOA concerning a state's jurisdiction to 
modify a foreign child support order when the issuing state has lost continuing, 
exclusive jurisdiction. Pulkkinen v. Pulkkinen, 127 So. 3d 738, 741 (Fla. 1st DCA 
2013). 
 
Judgments of foreign courts are to be given full faith and credit of the law by 
courts in every jurisdiction. U.S. Const. art. IV, §1. An exception to this 
requirement, however, occurs when the foreign court lacked either personal or 
subject matter jurisdiction. Whipple v. JSZ Fin. Co., Inc., 885 So. 2d 933, 936 
(Fla. 4th DCA 2004). 
 


D. Subject Matter Jurisdiction 
 


The UIFSA governs the establishment, enforcement and modification of support 
orders. A “support order” means a judgment, decree, order, decision, or directive 
for the benefit of a child, a spouse, or a former spouse, which provides for 
monetary support, health care, arrearages, retroactive support, or reimbursement 
for financial assistance in place of child support. The term may include related 
costs and attorneys’ fees. See § 88.1011(28) Fla. Stat. (2016).  
 
The primary focus of the UIFSA is on child support. However, it is also the law 
under which spousal support can be established, modified, and enforced. As 
discussed more fully below, there are important limits on a court’s jurisdiction to 
modify a child support and spousal support order of another state. 
 
Remedies under the UIFSA are designed to be cumulative, and do not affect the 
availability of remedies under other laws, or the recognition of a foreign support 
order on the basis of comity. Accordingly, the UIFSA does not: “[p]rovide the 
exclusive method of establishing or enforcing a support order under the law of 
this state.” See § 88.1031(1)-(2), Fla. Stat. (2016).  
 
Another important aspect of the UIFSA is that it specifically excludes the subject 
matter of the UCCJEA. The UIFSA expressly refuses to grant jurisdiction to 
render judgments, or issue orders, relating to child custody or visitation See § 
88.1031(2), Fla. Stat. (2016). 
 


E. Personal Jurisdiction 
 
1. Initial Personal Jurisdiction Over Nonresidents 


 
Generally, in order to impose a financial obligation on someone, the U.S. 
Constitution requires personal jurisdiction over that person. U.S. Const. 
art. XIV.  The exercise of personal jurisdiction must be consistent with the 
Due Process Clause of the U.S. Constitution. Burger King Corp. v. 
Rudzewicz, 471 U.S. 462 (1985). Neither marriage, nor permitting 
children to reside in a jurisdiction, amounts to sufficient minimum 
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contacts to modify child support. Kulko v. Superior Court of California, 
436 U.S. 84 (1978). The UIFSA contains wide reaching long-arm 
jurisdiction provisions to obtain personal jurisdiction over a non-resident, 
and that jurisdiction vests in the state where the first filing occurs, unless 
an action is filed in the child’s “home state” before a responsive pleading 
is filed. 
 


2. Bases for Personal Jurisdiction over Non-Resident 
 
In Section 88.2011(1)(a)-(h), Florida Statutes, the UIFSA, creates the 
bases for sufficient conduct to confer personal jurisdiction over 
nonresidents to satisfy Due Process: 
 
(a) The individual is personally served with citation, summons, or 


notice within this state; 
 
(b) The individual submits to the jurisdiction of this state by consent in 


a record, by entering a general appearance, or by filing a 
responsive document having the effect of waiving any contest to 
personal jurisdiction; 


 
(c) The individual resided with the child in this state; 
 
(d) The individual resided in this state and provided prenatal expenses 


or support for the child; 
 
(e) The child resides in this state as a result of the acts or directives of 


the individual; 
 
(f) The individual engaged in sexual intercourse in this state and the 


child may have been conceived by that act of intercourse; 
 
(g) The individual asserted parentage of a child in a tribunal or in a 


putative father registry maintained in this state by the appropriate 
agency; or 


 
(h) There is any other basis consistent with the constitutions of this 


state and the United States for the exercise of personal jurisdiction. 
 


3. Simultaneous Proceedings in Another State 
 
A ‘race to the courthouse’ is a possibility in every case. In Section 
88.2041 Florida Statutes, the UIFSA contains a specific provision 
regarding simultaneous proceedings in other states: 
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(a) A tribunal of this state may exercise jurisdiction to establish a 
support order if the petition or comparable pleading is filed after a 
petition or comparable pleading is filed in another state or a 
foreign country only if: 


 
(1) The petition or comparable pleading in this state is filed 


before the expiration of the time allowed in the other state 
or the foreign country for filing a responsive pleading 
challenging the exercise of jurisdiction by the other state or 
the foreign country; 


 
(2) The contesting party timely challenges the exercise of 


jurisdiction in the other state or the foreign country; and 
 
(3) If relevant, this state is the home state of the child. 
 


Under the UIFSA, if a case is filed in another state, a case must be filed in 
Florida within the time allowed for a responsive pleading challenging the 
jurisdiction of the first state, and a timely challenge must be made to the 
original filing in the other state.  


If the matter is purely one of subject matter or personal jurisdiction, it 
should be resolved based upon prevailing jurisdictional law. In the event 
Florida and the other state both have subject matter and personal 
jurisdiction, the “home state” of the child will prevail.  


4. Immunity from Service of Process 


The UIFSA also provides a form of limited immunity from civil process. 
In the event a party is participating in a UIFSA support proceeding, 
participation in the proceeding “does not confer personal jurisdiction over 
the petitioner in another proceeding.” See § 88.3141, Fla. Stat. (2016). 


F. Continuing, Exclusive Jurisdiction (CEJ) 
 


The UIFSA adopts a concept that there should be only one court with the 
exclusive jurisdiction to modify a current support order. The UIFSA uses the term 
“continuing, exclusive jurisdiction.” See § 88.2051, Fla. Stat. (2016). 


(1) CEJ & Child Support 


A tribunal of this state that has issued a child support order consistent with 
the law of this state has and shall exercise continuing, exclusive 
jurisdiction to modify its child support order if the order is the controlling 
order and: 
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(a) At the time of the filing of a request for modification, this 
state is the residence of the obligor, the individual obligee, 
or the child for whose benefit the support order is issued; or 


(b) Even if this state is not the residence of the obligor, the 
individual obligee, or the child for whose benefit the 
support order is issued, the parties consent in a record or in 
open court that the tribunal of this state may continue to 
exercise jurisdiction to modify its order. 


A Florida court that has issued a child support order consistent with the 
law of this state may not exercise CEJ to modify the order if: 


(a) All of the parties who are individuals file consent in a 
record with the tribunal of this state that a tribunal of 
another state that has jurisdiction over at least one of the 
parties who is an individual or that is located in the state of 
residence of the child may modify the order and assume 
continuing, exclusive jurisdiction; or 


(b) Its order is not the controlling order. 


If a tribunal of another state has issued a child support order pursuant to 
this act or a law substantially similar to this act which modifies a child 
support order of a tribunal of this state, tribunals of this state shall 
recognize the continuing, exclusive jurisdiction of the tribunal of the other 
state.  


However, the law of the modifying tribunal must be substantially similar 
to UIFSA, and even if it is, UIFSA allows the issuing court to enforce its 
child support order “as to amounts accruing before the modification. 
Bouquety v. Bouquety, 933 So. 2d 610, 613 (Fla. 3d DCA 2006) (finding 
Martinique’s laws not substantially similar to UIFSA). 


(2) CEJ and Spousal Support 


The UIFSA is also the law under which spousal support can be 
established, modified, and enforced. Pursuant to Section 88.2111 Florida 
Statutes, the CEJ for modifying spousal support is treated differently:  


(a) A tribunal of this state issuing a spousal support order 
consistent with the law of this state has continuing, 
exclusive jurisdiction to modify the spousal support order 
throughout the existence of the support obligation. 


(b) A tribunal of this state may not modify a spousal support 
order issued by a tribunal of another state or foreign 
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country having continuing, exclusive jurisdiction over that 
order under the law of that state or foreign country.  


Therefore, under the UIFSA, state courts cannot modify out-of-state 
spousal support orders. The correct procedure under UIFSA is to register 
the spousal support judgment in another state for enforcement there. See §  
88.3011(2)(c), Florida Statutes. Even after registration, however, the 
foreign court must send the case back to the Florida court to consider any 
modification of the order. Sootin v. Sootin, 41 So.3d 993 (Fla. 3d DCA 
2010). 


(3) CEJ Applies to Modification Only 


The exclusivity created under the CEJ concept relates to modifying 
support orders. The CEJ concept does not prohibit Florida, or another 
state, from enforcing an existing order. See Section 88.2061(2) Fla. Stat. 
(2016).  


(4) Controlling Orders 


Obviously, if there is only one order, it is the controlling order. See § 
88.2071(1), Fla. Stat. (2016). One of the more important purposes of 
UIFSA is to determine the “controlling” order in the event of multiple 
orders. What distinguishes UIFSA is that all states will be enforcing the 
same amount: there is only one controlling order. Vinnik v. Vinnik, 831 
So. 2d 1271, 1273 (Fla. 4th DCA 2002). 


The resolution of what order is the controlling order depends on which 
state is the best state to determine the ability of the obligor to pay. Section 
88.2071 Florida Statutes provides that when there are at least two orders:  


(a) If only one of the tribunals would have continuing, exclusive 
jurisdiction under this act, the order of that tribunal controls. 


(b) If more than one of the tribunals would have continuing, exclusive 
jurisdiction under this act: 


(i) An order issued by a tribunal in the current home state of 
the child controls; or 


(ii) If an order has not been issued in the current home state of 
the child, the order most recently issued controls. 


(c) If none of the tribunals would have continuing, exclusive 
jurisdiction under this act, the tribunal of this state shall issue a 
child support order, which controls. 


The important aspect of a controlling order determination is that it 
determines the one order entitled to prospective enforcement. The 
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controlling order establishes the tribunal with CEJ to modify. See § 
88.2071, Fla. Stat. (2016). 


(5) Home State 


The UIFSA defines “home state” as the state or foreign country in which a 
child lived with a parent or a person acting as parent for at least six 
consecutive months immediately preceding the time of filing of a petition 
or comparable pleading for support and, if a child is less than 6 months 
old, the state or foreign country in which the child lived from birth with 
any of them. A period of temporary absence of any of them is counted as 
part of the 6-month or other period. See § 88.1011(8), Fla. Stat. (2016). 


The UIFSA Simultaneous Proceedings section is limited to establishment 
actions. This recognizes that the CEJ concept prohibits simultaneous 
filings for modification. 


A tribunal of this state may not exercise jurisdiction to establish a support 
order if the petition or comparable pleading is filed before a petition or 
comparable pleading is filed in another state or a foreign country if: 


(a) The petition or comparable pleading in the other state or the 
foreign country is filed before the expiration of the time allowed in 
this state for filing a responsive pleading challenging the exercise 
of jurisdiction by this state; 


(b) The contesting party timely challenges the exercise of jurisdiction 
in this state; and 


(c) If relevant, the other state or the foreign country is the home state 
of the child. 


Section 88.2041(2), Florida Statutes stated above, is the rule in converse: 
a prior Florida UIFSA case cannot proceed if the respondent, prior to the 
time for filing the responsive pleading in Florida, files a UIFSA suit in 
another state, provided she has timely challenged the Florida court's 
jurisdiction, and the other state is the child's "home state." 


(5) Inappropriate Tribunals 


Courts can also decline jurisdiction. The UIFSA provides for a tribunal to 
forward documents to another tribunal when appropriate. 


If a petition or comparable pleading is received by an inappropriate 
tribunal of this state, the tribunal shall forward the pleading and 
accompanying documents to an appropriate tribunal of this state or another 
state and notify the petitioner where and when the pleading was sent. See § 
88.3061, Fla. Stat. (2016). 
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G. Registration 
 
To modify or enforce a support order issued in one state in another state, there 
must be a mechanism. The UIFSA establishes the “registration” process. 


1. Procedure 


The procedure for registering another state's order so that it may be 
modified in Florida is the same as that for enforcement of an order. See § 
88.6091, Fla. Stat. (2016).  Under Section 88.6021, a support order or 
income-withholding order of another state or country may be registered in 
Florida by sending: 


(a) A letter of transmittal to the tribunal requesting registration and 
enforcement. 


(b) Two copies, including one certified copy, of the order to be 
registered, including any modification of the order. 


(c) A sworn statement by the person requesting registration or a 
certified statement by the custodian of the records showing the 
amount of any arrearage. 


(d) The name of the obligor and, if known: 


1. The obligor's address and social security number. 


2. The name and address of the obligor's employer and any 
other source of income of the obligor. 


3. A description and the location of property of the obligor in 
this state not exempt from execution. 


An order is deemed registered when it is filed in the Florida court and is 
enforceable in the same manner as a Florida order. See § 88.6031(1)(a)-
(b), Fla. Stat. (2016).  


The nonregistering party contesting the validity or enforcement of a 
registered order in Florida must request a hearing within 20 days. See § 
88.6051, Fla. Stat. (2016).  


The nonregistering party may vacate the registration, to assert any defense 
to an allegation of noncompliance with the registered order, or to contest 
the remedies being sought or the amount of any alleged arrearages. See § 
88.6061(1), Fla. Stat. (2016). 


The UIFSA registration process shifts the burden to obtain confirmation of 
the order and arrears. Failure to contest either the controlling order 
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assertion, or the consolidated arrears amount, results in confirmation by 
operation of law.  


2. Defenses to Registration 


Pursuant to Section 88.6071, Florida Statutes, a party contesting the 
validity or enforcement of a registered support order or seeking to vacate 
the registration has the burden of proving one or more of the following 
defenses: 


(a) The issuing tribunal lacked personal jurisdiction over the 
contesting party; 


(b) The order was obtained by fraud; 


(c) The order has been vacated, suspended, or modified by a later 
order; 


(d) The issuing tribunal has stayed the order pending appeal; 


(e) There is a defense under the law of this state to the remedy sought; 


(f) Full or partial payment has been made; 


(g) The statute of limitation under Section. 88.6041, Florida Statutes 
precludes enforcement of some or all of the alleged arrearages; or 


(h) The alleged controlling order is not the controlling order. 


H. Modification 
 
1. Child Support 


The continuing exclusive jurisdiction to modify a support order remains 
with the issuing state as long as one of the parties (obligor/obligee), or the 
child, remains in the issuing state. In other words, as long as one party 
continues to reside in the issuing state, the issuing state maintains CEJ. 


If all parties have left the issuing state, to modify support, the order must 
be registered in the state of residence of the parent who is not seeking the 
modification (i.e. the modifying parent must register and amend the order 
in the state of the non-modifying parent.). 


Under Section 88.6111, Florida Statutes, Florida may modify a child 
support order issued in another state which is registered in Florida if, after 
notice and hearing, the tribunal finds that the following requirements are 
met: 


(a) Neither the child, nor the obligee who is an individual, nor the 
obligor resides in the issuing state; 
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(b) A petitioner who is a nonresident of this state seeks modification; 
and 


(c) The respondent is subject to the personal jurisdiction of the 
tribunal of this state; or 


(d) This state is the state of residence of the child, or a party who is an 
individual, is subject to the personal jurisdiction of the tribunal of 
this state and all of the parties who are individuals have filed 
consents in a record in the issuing tribunal for a tribunal of this 
state to modify the support order and assume continuing exclusive 
jurisdiction. 


 


Jurisdiction by Consent 


Adoption of the UIFSA may have created an interesting conflict in 
Florida. Ordinarily, subject matter jurisdiction arises by law, and cannot 
be created by agreement. Chapoteau v. Chapoteau, 659 So. 2d 1381, 1384 
(Fla. 3d DCA 1995). However, the UIFSA contains an exception to the 
rule above by allowing both parties to file “consents in the issuing tribunal 
for a tribunal of this state to modify the support order and assume 
continuing exclusive jurisdiction.” § 88.6111(1)(b), Fla. Stat. (2016). 


Duration of Support 


The UIFSA places an important limitation on modifications. Once a state 
properly modifies another state’s order, the new amount of support is set 
according to the support guidelines of the modifying state, and is the 
amount to be collected by all states. However, the modifying state cannot 
change the duration of the ongoing support obligation. See § 88.6111(4), 
Fla. Stat., see also, § 88.6041, Fla. Stat. (imposing the choice of law of the 
issuing state on modifications.)  


2. Spousal Support 


The UIFSA, and the concept of CEJ, places an important limitation on a 
non-issuing state’s ability to modify an issuing state’s spousal support 
order. Specifically, under Section 88.2111, Florida Statutes: 


(a) A tribunal of this state issuing a spousal support order consistent 
with the law of this state has continuing, exclusive jurisdiction to 
modify the spousal support order throughout the existence of the 
support obligation 


(b) A tribunal of this state may not modify a spousal support order 
issued by a tribunal of another state or foreign country having 
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continuing, exclusive jurisdiction over that order under the law of 
that state or foreign country. 


As noted above, states cannot modify issuing states’ spousal support 
orders. The correct procedure under UIFSA is to register the spousal 
support judgment for enforcement only, and send the case back to the 
issuing state to consider modification. Sootin v. Sootin, 41 So.3d 993 (Fla. 
3d DCA 2010). 


 


3. Non-Modifiable Orders 


Some orders are not subject to modification, such as an order of equitable 
distribution in a dissolution of marriage action. Fazzini v. Davis, 98 So. 3d 
98, 102 (Fla. 2d DCA 2012). 


Foreign orders being registered must be unambiguous as to whether they 
are non-modifiable equitable distribution orders, or modifiable child 
support orders or registration may be denied. Weiss v. Weiss, 973 So. 2d 
1247, 1250 (Fla. 2d DCA 2008). 


I. Enforcement 
 
1. Remedies 


The enforcement objective under the UIFSA is for the obligor to pay the 
current and back support owed. To effectuate that goal, Section 88.3051, 
Florida Statutes empowers Florida tribunals with the following remedies: 


(a) Establish or enforce a support order, modify a child support order, 
determine the controlling child support order, or determine 
parentage of a child. 


(b) Order an obligor to comply with a support order, specifying the 
amount and the manner of compliance. 


(c) Order income withholding. 


(d) Determine the amount of any arrearages, and specify a method of 
payment. 


(e) Enforce orders by civil or criminal contempt, or both. 


(f) Set aside property for satisfaction of the support order. 


(g) Place liens and order execution on the obligor's property. 


(h) Order an obligor to keep the tribunal informed of the obligor's 
current residential address, electronic mail address, telephone 
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number, employer, address of employment, and telephone number 
at the place of employment. 


(i) Issue a bench warrant, capias, or writ of bodily attachment for an 
obligor who has failed after proper notice to appear at a hearing 
ordered by the tribunal and enter the bench warrant, capias, or writ 
of bodily attachment in any local and state computer systems for 
criminal warrants. 


(j) Order the obligor to seek appropriate employment by specified 
methods. 


(k) Award reasonable attorney's fees and other fees and costs. 


(l) Grant any other available remedy. 


2. Criminal Extradition 


The UIFSA also provides for extradition. In situations where an obligor is 
charged with criminal non-support, the governor of a charging state can 
demand that the governor of another state surrender an individual found in 
the other state who is charged criminally in this state with having failed to 
provide for the support of an obligee. See § 88.8011, Fla. Stat. (2016). 


J. Procedure and Evidence 
 
1. Visitation and Child Support 


There is an interplay between support and timesharing. The UIFSA 
specifically provides that: a “responding tribunal of this state may not 
condition the payment of a support order issued under this act upon 
compliance by a party with provisions for visitation.” See § 88.3051(4), 
Fla. Stat. (2016). See also State Dept. of Revenue ex rel. Rochell v. 
Morris, 736 So.2d 41 (Fla. 1st DCA 1999).  


2. Physical Presence of Obligor Not Required 


Procedurally, the UIFSA provides that the physical presence of a 
nonresident party is not required for the establishment, enforcement, or 
modification of a support order or the rendition of a judgment determining 
parentage of a child. See § 88.3161(1), Fla. Stat. (2016).  


3. Evidence Rules Relaxed 


Evidence rules are also eased under the UIFSA, as it authorizes the 
admission of documents and records without the requirement for 
production of the original. See § 88.3161(3), Fla. Stat. (2016).  
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The Act also provides that documentary evidence transmitted by 
telephone, telecopier, or other electronic means that do not provide an 
original record may not be excluded from evidence on an objection based 
on the means of transmission. See § 88.3161(5), Fla. Stat. (2016). 


4. Minor Parents as a Party 


Minors, in some instances, are the parents of children. The UIFSA 
provides that a minor can obtain support: “A minor parent, or a guardian 
or other legal representative of a minor parent, may maintain a proceeding 
on behalf of or for the benefit of the minor's child.” See § 88.3021, Fla. 
Stat. (2016). 


 


5. Defense of Nonparentage Omitted 


As set forth above, defenses may be raised at the time of registration to 
another state’s order. However, the defense of parentage is not an 
available defense in a non-issuing state. A party whose parentage of a 
child has been previously determined by or pursuant to law may not plead 
nonparentage as a defense to a proceeding under this act. See § 88.3151, 
Fla. Stat. (2016). 


K. International Support 


1. Hague Convention on Recovery of Child Support 


As discussed below in the section on the Hague, the United States is now a 
party to a global child support treaty. President Obama signed the 
Instrument of Ratification on August 30, 2016.  


The UIFSA serves as the vehicle to implement the Hague Convention on 
the recovery of child support. The UIFSA was amended to incorporate the 
provisions of the Hague Convention on the International Recovery of 
Child Support and Other Forms of Family Maintenance. Florida adopted 
the latest UIFSA amendments in 2011. 


Putting aside the recent ratification of the Hague Convention, the UIFSA 
also empowers a State to make such a declaration in the absence of a 
federal declaration. Once the foreign jurisdiction is declared to be a 
“state”, the provisions of the UIFSA apply. 


A “child support order” means a support order for a child, including a 
child who has attained the age of majority under the law of the issuing 
state or foreign country. See § 88.1011(2), Fla. Stat. (2016). 
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Moreover, a “foreign country” means a country, including a political 
subdivision thereof, other than the United States, that authorizes the 
issuance of support orders and: 


(a) Which has been declared under the law of the United States to be a 
foreign reciprocating country; 


(b) Which has established a reciprocal arrangement for child support 
with this state as provided in Section 88.3081, Florida Statutes; 


(c) Which has enacted a law or established procedures for the issuance 
and enforcement of support orders which are substantially similar 
to the procedures under this act; or (d) In which the convention is 
in force with respect to the United States. See § 88.1011(5), Fla. 
Stat. (2016). 


Florida has the ability to modify the support order of a foreign jurisdiction 
under the UIFSA. If no one resides in the foreign jurisdiction that issued 
the order, general modification provisions apply. Section 88.6151, Florida 
Statutes, generally provides:  


If a foreign country lacks or refuses to exercise jurisdiction to 
modify its child support order pursuant to its laws, a tribunal of 
this state may assume jurisdiction to modify the child support order 
and bind all individuals subject to the personal jurisdiction of the 
tribunal whether the consent to modification of a child support 
order otherwise required of the individual pursuant to Section 
88.6111, Florida Statutes has been given or whether the individual 
seeking modification is a resident of this state or of the foreign 
country. An order issued by a tribunal of this state modifying a 
foreign child support order pursuant to this section is the 
controlling order.  
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II. Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) 


A. Introduction 


The UCCJEA, like the UIFSA outlined above, is a uniform act drafted by the 
ULC, and adopted by all U.S. states except Massachusetts; which still follows the 
older UCCJA.1 The ULC promulgated the UCCJEA to harmonize custody, 
visitation, timesharing and parental responsibility because different states have 
different approaches to these issues. Florida adopted the UCCJEA in Chapter 61, 
Sections 61.501-61.542 of the Florida Statutes. 


The UCCJEA and the UIFSA share common features and concepts, and in places, 
the two acts have nearly identical provisions. However, they deal with different 
family law issues (custody and support) which can strongly impact how the two 
Acts are implemented. 


B. Purpose 


The general purposes of the UCCJEA are: to avoid jurisdictional competition and 
conflict with other courts in child custody matters; promote cooperation with 
other courts; insure that a custody decree is rendered in the state which enjoys the 
superior position to decide what is in the best interest of the child; deter 
controversies and avoid re-litigation of custody issues; facilitate enforcement of 
custody decrees; and promote uniformity of the laws governing custody issues. 
Arjona v. Torres, 941 So. 2d 451 (Fla. 3d DCA 2006). 


C. Parental Kidnapping Prevention Act (PKPA) 
 
Congress enacted 28 U.S.C. 1738A, titled: The Full Faith and Credit Given to 
Child Custody Determinations, and is commonly referred to as the PKPA. It is a 
federal law as opposed to a uniform multi-state law like the UIFSA and UCCJEA. 
The PKPA was enacted to address the then national epidemic of kidnapping by 
parents hoping to find sympathetic courts in other states willing to change 
unfavorable custody orders. The PKPA does not create a private right of action in 
federal court. Thompson v. Thompson, 484 U.S. 174 (1988). 
 


The PKPA is not a criminal anti-kidnapping statute. The PKPA is similar to its 
full faith and credit counterpart, the FFCCSOA for support orders, and requires 
states to afford full faith and credit to valid child custody and visitation 
determinations entered by a sister State's courts.” The PKPA addresses the 
modification of interstate orders by preventing interstate competition and conflicts 
about custody disputes among the various jurisdictions of the American Union. 
Under the Supremacy Clause of the Constitution, the PKPA supersedes any and 
all inconsistent state laws. Yurgel v. Yurgel, 572 So. 2d 1327, 1329 (Fla. 1990).  


																																																													
1 As of October 1, 2016, Massachusetts Senate Bill S.2392, which enacts the UCCJEA, is currently 
before the committee on Ways and Means which is recommending passage with an amendment. 
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The PKPA imposes a duty on the States to enforce any custody determination or 
visitation determination entered by a court of a sister State if the determination is 
consistent with the provisions of the PKPA. 28 U.S.C. 1738A(a). 


Briefly put, a custody or visitation order is consistent with the PKPA if the child's 
home is or recently has been in the State, if the child has no home State and it 
would be in the child's best interest for the State to assume jurisdiction, or if the 
child is present in the State and has been abandoned or abused. 28 U.S.C. 
1738A(c)(1)-(2). 


The “home State”, under the PKPA, means the State in which, immediately 
preceding the time involved, the child lived with his parents, a parent, or a person 
acting as parent, for at least six consecutive months, and in the case of a child less 
than six months old, the State in which the child lived from birth with any of such 
persons. Periods of temporary absence of any of such persons are counted as part 
of the six-month or other period. 28 U.S.C. 1738A(b)(4).  


The PKPA prioritizes “home state” jurisdiction by requiring that full faith and 
credit cannot be given to a child custody determination by a State that exercises 
initial jurisdiction as a “significant connection state” when there is a “home 
State.”  


Once a State exercises jurisdiction consistently with the provisions of the PKPA, 
no other State may exercise concurrent jurisdiction over the custody dispute, even 
if it would have been empowered to take jurisdiction in the first instance, and all 
States must accord full faith and credit to the first State's ensuing custody decree. 
Thompson, 484 U.S. 174. 


Only when the rendering court no longer has jurisdiction under the PKPA, or 
declines to exercise jurisdiction, may a court of another state modify a custody 
order. 28 U.S.C. 1738A(f)(2). 


The PKPA also remedies the problem of simultaneous proceedings in separate 
states by prohibiting a state from exercising jurisdiction over a custody or 
visitation dispute which was brought while a child custody or visitation 
proceeding was previously entered in another state. 28 U.S.C. 1738A(g). 


With the nearly national replacement of the UCCJEA over the older “UCCJA”, 
the need to rely on the PKPA is diminishing. However, because the PKPA 
supersedes inconsistent state laws, the PKPA may be an effective tool in areas not 
specifically covered under the UCCJEA, in Massachusetts where the UCCJA 
controls, and in states where public policy may prohibit enforcing foreign custody 
or visitation determinations. 
 
 


D. Subject Matter Jurisdiction 
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An important aspect of the UCCJEA is that it only covers child custody 
determinations, meaning it specifically excludes child support, the subject matter 
of the UIFSA and other areas. This makes the UCCJEA and the UIFSA mutually 
exclusive of each other. 
 
Under the UCCJEA, a “child custody determination” means a judgment, decree, 
or other order of a court providing for the legal custody, physical custody, 
residential care, or visitation with respect to a child. The term includes a 
permanent, temporary, initial, and modification order. The definition does not 
include an order relating to child support or other monetary obligation of an 
individual. § 61.503(3), Fla. Stat. (2016). 


The UCCJEA deals with “child custody proceedings,” which are defined as 
proceedings in which legal custody, physical custody, residential care, or 
visitation with respect to a child is an issue. Child Custody proceedings do not 
include proceedings involving juvenile delinquency, contractual emancipation, or 
enforcement under Section 61.503(4), Florida Statutes.  


Moreover, the UCCJEA, as its name suggests, is limited to children.  A special 
needs child, over the age of 18, is not a child for purposes of the UCCJEA. See § 
61.503(2), Florida Statutes and Gamache v. Gamache, 14 So. 3d 1236, 1237–38 
(Fla. 2d DCA 2009). 
 


E. Personal Jurisdiction 
 
The UCCJEA is very different than the UIFSA in the area of personal jurisdiction. 
Whereas personal jurisdiction is required to impose a financial obligation under 
the UIFSA, the UCCJEA does not require personal jurisdiction over a party to 
make a child custody determination. Brulte v. Brulte, 967 So. 2d 1087, 1088 (Fla. 
1st DCA 2007). 
 
Home State 


Jurisdiction under the UCCJEA is based on the location of the child, and the types 
of connections the child has with the state. Under the UCCJEA, “home state” 
means the state in which a child lived with a parent or a person acting as a parent 
for at least 6 consecutive months immediately before the commencement of a child 
custody proceeding. In the case of a child younger than 6 months of age, the term 
means the state in which the child lived from birth with any of the persons 
mentioned. A period of temporary absence of any of the mentioned persons is part 
of the period. See § 61.503(7), Fla. Stat. (2016). 


The words “immediately before the commencement of a child custody 
proceeding” in the definition of “home state” should not be read so as to 
essentially eliminate and render meaningless the provision allowing for the 
assertion of jurisdiction if the state qualified as the child's home at any time 
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within the six months preceding the filing of the custody proceeding. Sarpel v. 
Eflanli, 65 So. 3d 1080, 1084 (Fla. 4th DCA 2011). 
 
NEW: Home State in Paternity Actions: The fact that the child was born out of 
wedlock has no bearing on the child’s home state. While the UCCJEA does not 
specifically define “parent,” the definition of “person acting as a parent” includes 
a person other than a “parent” who “claims a right to a child-custody 
determination under the laws of this state. Baker v. Tunney, 5D15-4139, 2016 
WL 6137350 (Fla. 5th DCA October 21, 2016). 
 


F. Initial Custody Determinations 
 
(1) Florida courts have jurisdiction to make initial custody determinations 


only if: 
 


(a) Home State: This state is the home state of the child on the date of 
the commencement of the proceeding, or was the home state of the 
child within 6 months before the commencement of the proceeding 
and the child is absent from this state but a parent or person acting 
as a parent continues to live in this state. 


There are two ways for Florida to qualify as a child’s “home state.” 
One, the child must have been living in Florida for six consecutive 
months on the date of filing of the petition for dissolution. Two, 
Florida can exercise jurisdiction if, at any time during the six 
months preceding the filing of the petition for dissolution, Florida 
qualified as the child's “home state.” Courts have struggled with 
the apparent conflict between the jurisdiction provision providing 
for the exercise of jurisdiction if, at any time during the six months 
preceding the filing of the custody proceeding, the state is the 
child's home state and the definition of “home state,” which seems 
to require the consecutive six months to be the six months 
immediately preceding the filing of the custody proceeding. The 
inclusion of the words “immediately before the commencement of 
a child custody proceeding” should not be read to eliminate and 
render meaningless the provision allowing for the assertion of 
jurisdiction if the state qualified as the child's home at any time 
within the six months preceding the filing of the custody 
proceeding. Sarpel v. Eflanli, 65 So. 3d 1080, 1083 (Fla. 4th DCA 
2011). 


 
(b) Significant Connections: A court of another state does not have 


jurisdiction under paragraph (a), or a court of the home state of the 
child has declined to exercise jurisdiction on the grounds that this 
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state is the more appropriate forum under Sections. 61.520 or 
61.521, Florida Statutes and: 


(i) The child and the child's parents, or the child and at least 
one parent or a person acting as a parent, have a significant 
connection with this state other than mere physical 
presence; and 


(ii) Substantial evidence is available in this state concerning the 
child's care, protection, training, and personal relationships; 


(c) More Appropriate Forum: All courts having jurisdiction under 
paragraph (a) or paragraph (b) above have declined to exercise 
jurisdiction on the grounds that a court of this state is the more 
appropriate forum to determine the custody of the child under 
Sections 61.520 or 61.521, Florida Statutes; or 


(d) Default Jurisdiction: No court of any other state would have 
jurisdiction under the criteria specified in paragraph (a), paragraph 
(b), or paragraph (c).  


(2) Subsection (1) is the exclusive jurisdictional basis for making a child 
custody determination by a court of this state.  


(3)  Physical presence of, or personal jurisdiction over, a party or a child is not 
necessary or sufficient to make a child custody determination. 


(4) Binding Only with Personal Service 


While a state is empowered to make a custody determination without 
personal jurisdiction over every individual, its binding effect can only be 
imposed on those who have been served or notified:  


A child custody determination made by a court of this state which had 
jurisdiction under the UCCJEA binds all persons who have been served in 
accordance with the laws of this state or notified in accordance with 
Section 61.509 or who have submitted to the jurisdiction of the court, and 
who have been given an opportunity to be heard. As to those persons, the 
determination is conclusive as to all decided issues of law and fact except 
to the extent the determination is modified. See § 61.507 Fla. Stat. (2016) 
and In re. S.M., 874 So. 2d 720 (Fla. 2d DCA 2004). 
 


G. Exclusive Continuing Jurisdiction (ECJ) 
 
(1) The UCCJEA, like the UIFSA, uses the same concept that only one 


tribunal should have exclusive jurisdiction to modify. Where the UIFSA 
uses the term “continuing, exclusive jurisdiction”; the UCCJEA uses the 
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term “exclusive, continuing jurisdiction”. Pursuant to Section 61.515, 
Florida Statutes:  


 
Except as otherwise provided in Section 61.517, Florida Statutes, a court 
of this state which has made a child custody determination consistent with 
Florida Statute Sections 61.514 or 61.516, has exclusive, continuing 
jurisdiction over the determination until: 


(a) A court of this state determines that the child, the child's parents, 
and any person acting as a parent do not have a significant 
connection with this state and that substantial evidence is no longer 
available in this state concerning the child's care, protection, 
training, and personal relationships; or 


(b) A court of this state or a court of another state determines that the 
child, the child's parent, and any person acting as a parent do not 
presently reside in this state. 


(c) A court of this state which has made a child custody determination 
and does not have exclusive, continuing jurisdiction under this 
section may modify that determination only if it has jurisdiction to 
make an initial determination under Section 61.514, Florida 
Statutes. 


(2) The Florida Supreme Court has ruled that a custody proceeding, properly 
begun in Florida, remains under Florida's jurisdiction until Florida 
determines otherwise, unless virtually all contacts with the state clearly 
have been lost. Yurgel v. Yurgel, 572 So.2d 1327 (Fla.1990).  


(3) A foreign country is treated as a “state” for purposes of applying the 
UCCJEA. Sarpel v. Eflanli, 65 So. 3d 1080 (Fla. 4th DCA 2011). 


 
H. Temporary Emergency Jurisdiction 


 
(1) The UCCJEA, in Section 61.517, Florida Statutes provides for temporary 


emergency jurisdiction in certain cases.  
 


(a) Abandonment, Threat of Abuse or Mistreatment: A court of this 
state has temporary emergency jurisdiction if the child is present in 
this state and the child has been abandoned or it is necessary in an 
emergency to protect the child because the child, or a sibling or 
parent of the child, is subjected to or threatened with mistreatment 
or abuse. 


(b) Duration: If there is no previous child custody determination that is 
entitled to be enforced under this part, and a child custody 
proceeding has not been commenced in a court of a state having 
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jurisdiction under Florida Statute Sections 61.514-61.516, a child 
custody determination made under this section remains in effect 
until an order is obtained from a court of a state having jurisdiction 
under Sections 61.514-61.516. If a child custody proceeding has 
not been or is not commenced in a court of a state having 
jurisdiction under Sections 61.514-61.516, a child custody 
determination made under this section becomes a final 
determination if it so provides and this state becomes the home 
state of the child. 


(2) Duty to Communicate: A court being asked to make a temporary 
emergency child custody determination has to immediately communicate 
with the other court. See Section 61.517(4), Florida Statutes. 
Communication helps to resolve the emergency, protect the safety of the 
parties and the child, and determine a period for the duration of the 
temporary order. Edgar v. Firuta, 100 So. 3d 255, 259 (Fla. 3d DCA 
2012). 


(3) Temporary emergency jurisdiction does not confer jurisdiction to make an 
initial custody determination under See Section 61.514, Florida Statutes 
and In re D.N.H.W., 955 So. 2d 1236 (Fla. 2d DCA 2007). 


 
I. Registration 


 
(1) To modify or enforce a child custody order issued in another state, there 


must be a mechanism. Traditionally, the moving party would ask the 
second state to domesticate the order. The UCCJEA, like the UIFSA, 
established a “registration” process. Registration under the UIFSA and 
UCCJEA are the same, except for the type of information needed to be set 
forth as seen in Section 61.528, Florida Statutes: 


 
A child custody determination issued by a court of another state may be 
registered in this state, with or without a simultaneous request for 
enforcement, by sending to the circuit court of the county where the 
petitioner or respondent resides or where a simultaneous request for 
enforcement is sought: 


(a) A letter or other document requesting registration; 


(b) Two copies, including one certified copy, of the determination 
sought to be registered and a statement under penalty of perjury 
that, to the best of the knowledge and belief of the person seeking 
registration, the order has not been modified; and 


(c) Except as otherwise provided in Section 61.522, the name and 
address of the person seeking registration and any parent or person 
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acting as a parent who has been awarded custody or visitation in 
the child custody determination sought to be registered. 


(2) Under the UCCJEA, registration is expressly for enforcement. However, it 
should also be considered the correct procedure regarding modifications. 


(a) A court of this state may grant any relief normally available under 
the laws of this state to enforce a registered child custody 
determination made by a court of another state. 


(b) A court of this state shall recognize and enforce but may not 
modify, except in accordance with Sections 61.514-61.523, a 
registered child custody determination of another state. 


(3) There is no requirement that a proceeding be a “child custody proceeding” 
under the UCCJEA before the trial court can have jurisdiction to 
domesticate a foreign custody order. McIndoo v. Atkinson, 159 So. 3d 
227, 230 (Fla. 4th DCA 2015). 


 
J. Modification 


 
The Exclusive Continuing Jurisdiction means the issuing state has the exclusive 
jurisdiction to modify as long as one of the parents or the child continues to reside 
in the order issuing state. However, many situations arise in which not all family 
members reside in the same state. The UCCJEA provides for jurisdiction to 
modify an order in another state. 
 
“Modification” means a child custody determination that changes, replaces, 
supersedes, or is otherwise made after a previous determination concerning the 
same child, regardless of whether it is made by the court that made the previous 
determination. See 61.503, Florida Statutes. 


Pursuant to the Sections 61.516, Florida Statutes a court may not modify a child 
custody determination made by a court of another state unless a court of this state 
has jurisdiction to make an initial determination under Florida Statute Section 
61.514(1)(a) or (b) and: 


(1) The court of the other state determines it no longer has exclusive, 
continuing jurisdiction under Section 61.515 or that a court of this state 
would be a more convenient forum under Section 61.520; or 


(2) A court of this state or a court of the other state determines that the child, 
the child's parents, and any person acting as a parent do not presently 
reside in the other state. 


Section 61.516(1) is not satisfied unless the court of the issuing state determines 
that it no longer has ECJ, or that another state would be a more convenient forum. 
The inquiry is solely of the issuing state unless another state determines that the 
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neither the child or the child’s parents no longer reside in the issuing state. 
London v. London, 32 So. 3d 107 (Fla. 2d DCA 2009). McGhee v. Biggs, 974 So. 
2d 524, 525 (Fla. 4th DCA 2008). 


 K. Enforcement 
 


(1) With respect to enforcing an existing order when custody or visitation 
issues are involved, the focus of the court is getting the child into the 
appropriate physical possession. The emphasis under the UCCJEA is full 
faith and credit, and to prevent a person who is in wrongful possession of 
the child from getting an inconsistent order in another state. In appropriate 
circumstances, enforcing courts have authority to enter emergency orders. 
Section 61.526, Florida Statutes provides: 


 
(a) A court of this state shall recognize and enforce a child custody 


determination of a court of another state if the latter court 
exercised jurisdiction in substantial conformity with this part or the 
determination was made under factual circumstances meeting the 
jurisdictional standards of this part and the determination has not 
been modified in accordance with this part. 


(b) A court of this state may use any remedy available under other 
laws of this state to enforce a child custody determination made by 
a court of another state. The remedies provided by Sections 
61.524-61.540 are cumulative and do not affect the availability of 
other remedies to enforce a child custody determination.  


(2) Enforcement and Public Policy 


Currently, there is an express conflict in Florida when a foreign judgment 
violates Florida public policy. In Ledoux-Nottingham v. Downs, 163 So. 
3d 560, 562 (Fla. 5th DCA 2015), the Mother argued a Colorado order 
was unenforceable as against public policy because grandparent visitation 
may violate the Florida Constitution. The Fifth District certified conflict 
with the Fourth District Court of Appeal's decision in M.S. v. D.C., Jr., 
763 So.2d 1051 (Fla. 4th DCA 1999) (holding that the Full Faith and 
Credit Clause does not trump Florida's overriding public policy of a 
guaranteed fundamental right of privacy in child-rearing autonomy).  


(3) Expedited Enforcement 


When custody or visitation issues are involved, the UCCJEA places 
emphasis on returning the child to the appropriate parent. Accordingly, the 
UCCJEA provides for expedited enforcement proceedings and the power 
to issue warrants to take physical custody of the child. 


Upon the filing of a petition, the court shall issue an order directing the 
respondent to appear in person with or without the child at a hearing and 
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may enter any order necessary to ensure the safety of the parties and the 
child. The hearing must be held on the next judicial day after service of 
the order unless that date is impossible. In such event, the court shall hold 
the hearing on the first judicial day possible. The court may extend the 
date of the hearing at the request of the petitioner. An order issued under 
Section 61.531(3) must state the time and place of the hearing and advise 
the respondent that at the hearing the court will order that the petitioner 
may take immediate physical custody of the child and the payment of fees, 
costs, and expenses under Section 61.535 and may schedule a hearing to 
determine whether further relief is appropriate. See § 61.531(3), Fla. Stat. 
(2016). 


Unless the court enters a temporary emergency order under Section 
61.517, upon a finding that a petitioner is entitled to immediate physical 
custody of the child, the court shall order that the petitioner may take 
immediate physical custody of the child. See § 61.533(1), Fla. Stat. 
(2016). 


Upon the filing of a petition seeking enforcement of a child custody 
determination, the petitioner may file a verified application for the 
issuance of a warrant to take physical custody of the child if the child is 
likely to imminently suffer serious physical harm or removal from this 
state. See § 61.534(1), Fla. Stat. (2016). 


 (4) Communication between Courts 


If a proceeding for enforcement is commenced in a court of this state, and 
the court determines that a proceeding to modify the determination is 
pending in a court of another state having jurisdiction to modify the 
determination, the enforcing court shall immediately communicate with 
the modifying court. The proceeding for enforcement continues unless the 
enforcing court, after consultation with the modifying court, stays or 
dismisses the proceeding. See § 61.530 Fla. Stat. (2016). 


A Florida trial court must communicate to provide the opportunity to 
determine if Florida is the more convenient forum. London v. London, 32 
So. 3d 107 (Fla. 2d DCA 2009). 


L. Procedure and Evidence 
 
(1) Inconvenient or Improper Forums 
 


Even if it is determined that the court is an appropriate forum, and there is 
no compelling basis to refuse to assert jurisdiction, the court may still 
decline jurisdiction under the UCCJEA. The detailed factors set forth 
below from Section 61.520, Florida Statutes underscores the goal of the 
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UCCJEA: that cases be resolved in a forum with the best ability to obtain 
the information necessary while also considering the relative impact on the 
participants. 


(a) A court of this state which has jurisdiction under this part to make 
a child custody determination may decline to exercise its 
jurisdiction at any time if it determines that it is an inconvenient 
forum under the circumstances and that a court of another state is a 
more appropriate forum. The issue of inconvenient forum may be 
raised upon motion of a party, the court's own motion, or request 
of another court. 


(b) Before determining whether it is an inconvenient forum, a court of 
this state shall consider whether it is appropriate for a court of 
another state to exercise jurisdiction. For this purpose, the court 
shall allow the parties to submit information and shall consider all 
relevant factors, including: 


(1) Whether domestic violence has occurred and is likely to 
continue in the future and which state could best protect the 
parties and the child; 


(2) The length of time the child has resided outside this state; 


(3) The distance between the court in this state and the court in 
the state that would assume jurisdiction; 


(4) The relative financial circumstances of the parties; 


(5) Any agreement of the parties as to which state should 
assume jurisdiction; 


(6) The nature and location of the evidence required to resolve 
the pending litigation, including testimony of the child; 


(7) The ability of the court of each state to decide the issue 
expeditiously and the procedures necessary to present the 
evidence; and 


(8) The familiarity of the court of each state with the facts and 
issues in the pending litigation. See § 61.520, Fla. Stat. 
(2016) 


In K.I. v. Dep't of Children & Families, 70 So.3d 749, 753 (Fla. 4th DCA 
2011) the court found that the fact that the child had been living in 
Virginia for approximately ten years and would be a witness in the father's 
criminal proceeding in Virginia, the alleged child abuse occurred in 
Virginia, the relative willing to care for the child resided in Virginia, and 
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the Virginia court already issued a preliminary protective order for the 
child all constituted sufficient grounds to support the trial court’s order to 
decline jurisdiction as an inconvenient forum. 


(2) Immunity from Civil Process 


There is a connection between support and child timesharing issues. The 
UCCJEA provides a procedural shield so that a participant in a court 
action under that act is immune from most other civil process. 


A circuit court has subject matter jurisdiction to address the issues of 
custody and visitation, that the court may make a “child custody 
determination” under the UCCJEA. Under section 61.510(1), a parent has 
the right to participate in the custody proceedings concerning those issues 
without waiving his objection to personal jurisdiction over financial 
issues. The admission of paternity in pleadings do not waive an objection 
to personal jurisdiction. Hollowell v. Tamburro, 991 So. 2d 1022, 1025 
(Fla. 4th DCA 2008). 


Jurisdiction over a “custody determination” under the UCCJEA does not 
confer personal jurisdiction over a non-resident to alter support payments 
created by another state's decree. Fox v. Webb, 495 So.2d 879 (Fla. 5th 
DCA 1986). 


(3) Attorneys’ Fees and Costs 


The UCCJEA provides for prevailing party attorneys’ fees and costs. 
Travel and other necessary and reasonable expenses incurred under 
subsections (1) and (2) may be assessed against the parties according to 
the laws of this state if the court has personal jurisdiction over the party 
against whom these expenses are being assessed. See Section 61.535, 
Florida Statutes. 


Generally, if a court dismisses a petition, or stays a proceeding, because it 
declines to exercise its jurisdiction by reason of conduct, it shall assess 
against the party seeking to invoke its jurisdiction necessary and 
reasonable expenses, including costs, communication expenses, attorney's 
fees, investigative fees, expenses for witnesses, travel expenses, and 
expenses for child care during the course of the proceedings, unless the 
party from whom fees are sought establishes that the assessment would be 
clearly inappropriate. The court may not assess fees, costs, or expenses 
against this state unless authorized by law other than this part. See Section 
61.521, Florida Statutes. 


The court shall award the fees, costs, and expenses authorized under 
Section 61.535 and may grant additional relief, including a request for the 
assistance of law enforcement officers, and set a further hearing to 
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determine whether additional relief is appropriate. See Section 61.533(2), 
Florida Statutes. 


So long as the court has personal jurisdiction over the party against whom 
the expenses are being assessed, the court shall award the prevailing party, 
including a state, necessary and reasonable expenses incurred by or on 
behalf of the party, including costs, communication expenses, attorney's 
fees, investigative fees, expenses for witnesses, travel expenses, and 
expenses for child care during the course of the proceedings, unless the 
party from whom fees or expenses are sought establishes that the award 
would be clearly inappropriate. See Section 61.535, Florida Statutes. 


Both Sections 61.16, and 61.535, can apply, and both sections provide a 
different standard in determining entitlement to attorney's fees. On 
remand, the trial court should determine the governing provision for the 
award of attorney's fees and make the necessary findings as to the 
reasonableness of the hours expended and the hourly rate, taking into 
consideration all the circumstances surrounding the litigation. Nagl v. 
Navarro, 187 So. 3d 359, 361 (Fla. 4th DCA 2016). 


(4) Unjustifiable Conduct 


The UCCJEA imposes the requirement that the person seeking the relief 
not have engaged in “unjustifiable conduct,” and courts in Florida under 
Section 61.521, Florida Statutes, can decline jurisdiction because of 
conduct, and in certain cases: 


(1) Except as otherwise provided in Section 61.517 or by other law of 
this state, if a court of this state has jurisdiction under this part 
because a person seeking to invoke its jurisdiction has engaged in 
unjustifiable conduct, the court shall decline to exercise its 
jurisdiction unless: 


(a) The parents and all persons acting as parents have 
acquiesced in the exercise of jurisdiction; 


(b) A court of the state otherwise having jurisdiction under 
Sections 61.514-61.516 determines that this state is a more 
appropriate forum under Section 61.520; or 


(c) No court of any other state would have jurisdiction under 
the criteria specified in Sections 61.514-61.516. 


Moreover, the party engaging in unjustifiable conduct is subject to 
sanctions and other remedies 


(1) If a court dismisses a petition or stays a proceeding because it 
declines to exercise its jurisdiction under Section 61.521 (1), it 
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shall assess against the party seeking to invoke its jurisdiction 
necessary and reasonable expenses, including costs, 
communication expenses, attorney's fees, investigative fees, 
expenses for witnesses, travel expenses, and child care during the 
course of the proceedings, unless the party from whom fees are 
sought establishes that the assessment would be clearly 
inappropriate. The court may not assess fees, costs, or expenses 
against this state unless authorized by law other than this part. 


 
(5) The Affidavit 


 
Although subject to Florida law providing for confidentiality, Section 
61.522 of the UCCJEA requires certain information to be submitted to the 
court, and imposes a continuing duty to inform the court of any 
proceeding which could affect the proceedings: 
 
(1) Each party, in its first pleading or in an attached affidavit, shall 


give information, if reasonably ascertainable, under oath as to the 
child's present address or whereabouts, the places where the child 
has lived during the last 5 years, and the names and present 
addresses of the persons with whom the child has lived during that 
period. The pleading or affidavit must state whether the party: 


 
(a) Has participated, as a party or witness or in any other 


capacity, in any other proceeding concerning the custody of 
or visitation with the child and, if so, identify the court, the 
case number, and the date of the child custody 
determination, if any; 


 
(b) Knows of any proceeding that could affect the current 


proceeding, including proceedings for enforcement and 
proceedings relating to domestic violence, protective 
orders, termination of parental rights, and adoptions and, if 
so, identify the court, the case number, and the nature of the 
proceeding; and 


 
(c) Knows the names and addresses of any person not a party 


to the proceeding who has physical custody of the child or 
claims rights of legal custody or physical custody of, or 
visitation with, the child and, if so, the names and addresses 
of those persons. 


 
(2) Failure to File Affidavit 
 


If the information is not furnished, the court may stay the 
proceeding until the information is furnished. However, failing to 
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file the affidavit is not in itself fatal to jurisdiction. Strommen v. 
Strommen, 927 So. 2d 176, 182 (Fla. 2d DCA 2006). 


 
 
 


M. International Custody 
 
(1) The UCCJEA provides a general legal framework for recognition and 


enforcement of foreign custody and visitation decrees originating from 
foreign jurisdictions. 


 
(a) A foreign country is treated as a “state” for purposes of applying 


the UCCJEA. Sarpel v. Eflanli, 65 So. 3d 1080, 1083 (Fla. 4th 
DCA 2011). 


(b) The UCCJEA, like the Hague Convention discussed below, can 
also be used to seek the return of a child from Florida to a foreign 
country. Section 61.506, Florida Statutes provides: 


(1) A court of this state shall treat a foreign country as if it 
were a state of the United States for purposes of applying 
Sections 61.501-61.523. 


(2) Except as otherwise provided in subsection (3), a child 
custody determination made in a foreign country under 
factual circumstances in substantial conformity with the 
jurisdictional standards of this part must be recognized and 
enforced under Sections 61.524-61.540. 


(3) A court of this state need not apply this part if the child 
custody law of a foreign country violates fundamental 
principles of human rights. 


(2) UCCJEA and The Hague 


The UCCJEA specifies that a decree made by a party to the Hague 
Convention on the Civil Aspects of International Child Abduction will be 
enforced. The United State is a party to Hague Convention on the Civil 
Aspects of International Child Abduction. Accordingly, a court of this 
state may enforce an order for the return of a child made under the Hague 
Convention as if it were a child custody determination. Sections 61.525, 
Florida Statutes. 


(3) Public Policy Exception 


When the foreign law itself fails to recognize a fundamental public policy 
tenet, such as considering the best interests of the child, the courts of this 
state may decline to recognize the judgment. However, whether the 
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foreign court has properly applied its law is a question for the foreign 
jurisdiction. Dyce v. Christie, 17 So.3d 892 (Fla. 4th DCA 2009). 


 


III. Hague Convention on the Civil Aspects of International Child Abduction 


 
A. Introduction 


 
The Hague Conference is an international organization of member states whose 
purpose is to “work for the progressive unification of private international law.” 
The Hague Conference accomplishes this through “Conventions;” multi-lateral 
treaties negotiated and adopted by member states. There have been over 40 
Conventions adopted. The two Conventions discussed in this outline concern: 
International Child Abduction and the International Recovery of Child Support. 
 


B. Purpose 
 


The Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction is a multilateral treaty which seeks to protect children from the 
harmful effects of abduction and retention across international boundaries. The 
Convention accomplishes this by providing a procedure to bring about the prompt 
return of wrongfully abducted children. For a list of those countries who are 
considered the parties (or Partners) see: 
https://travel.state.gov/content/childabduction/en/country/hague-party-
countries.html 


 
A court that receives a petition under the Convention may not resolve the question 
of who, as between the parents, is best suited to have custody of the child. With a 
few narrow exceptions, the court must return the abducted child to its country of 
habitual residence so that the courts of that country can determine custody. Mozes 
v, Mozes, 239 F.3d 1067 (9th Cir. 2001). 


Because the court receiving a Hague petition does not resolve issues of parenting, 
it has been said that The Convention’s central operating feature is the “return 
remedy.” Abbott v. Abbott, 560 U.S. 1 (2010). 


The Convention acts as a forum selection mechanism, operating on “the principle 
that the child's country of ‘habitual residence’ is ‘best placed to decide upon 
questions of custody and access.” Villegas Duran v. Arribada Beaumont, 534 F.3d 
142, 146 (2d Cir.2008). 
 


C. International Child Abduction Remedies Act (ICARA) 
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The United States Congress implemented the treaty by enacting the International 
Child Abduction Remedies Act, often referred to as ICARA. See 42 U.S.C. § 
11601 et seq.  
 
ICARA vests concurrent jurisdiction over claims brought under the Convention in 
the United States District Courts and in the courts of the states. 42 U.S.C. § 
11603(a).  


Congress has found that the international abduction or wrongful retention of 
children is harmful to their well-being and that persons should not be permitted to 
obtain custody of children by virtue of their wrongful removal or retention. Strout 
v. Campbell, 864 So. 2d 1275 (Fla. 5th DCA 2004). 
 


D. Wrongful Removal or Retention 
 
(1) Prima Facie Case 
 


The case of Sanchez v. Suasti, 140 So. 3d 658, 660–61 (Fla. 3d DCA 
2014) sets forth the factors necessary to establish a prima facie case under 
the Convention. A petitioner must establish three elements: 
 
(a) A child under the age of 16 has been retained in a country outside 


the child's country of habitual residence.  


(i) The Convention shall cease to apply when the child attains 
the age of 16 years. See Article 4. 


(b) The wrongful removal must be a violation of the petitioner's 
“rights of custody,” which “include rights relating to the care of the 
person of the child and, in particular, the right to determine the 
child's place of residence. 


(c) The rights of custody “were actually being exercised or would 
have been exercised but for the removal.” 


(2) Remedy 


If a child under the age of sixteen has been wrongfully removed or 
retained within the meaning of the Hague Convention, the child must be 
promptly returned to the child's country of habitual residence, unless 
certain exceptions apply. Sanchez v. Suasti, 140 So.3d 658 (Fla. 3d DCA 
2014). 


The Convention is intended to “restore the pre-abduction status quo and to 
deter parents from crossing borders in search of a more sympathetic 
court.” Wigley v. Hares, 82 So.3d 932 (Fla. 4th DCA 2011). 


(3) Habitual Residence 
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Ironically, the Convention does not define the key term “habitual 
residence.” Little case law exists on the Convention in general. 
Determining whether the country from which the child was abducted was 
a child’s habitual residence is a fact-specific inquiry.  Mozes v. Mozes, 
239 F. 3d 1067, 1073 (9th Cir. 2001).   


Under the Convention, a child's "habitual residence," is the nation where, 
at the time of the removal, the child has been present long enough to allow 
his or her acclimatization, and where this presence has a degree of “settled 
purpose.”  Robert v. Tesson, 507 F. 3d 981 (6th Cir. 2007). 


The British courts have provided the most complete analysis. In Re Bates, 
No. CA 122.89, High Court of Justice, Family Div'n Ct. Royal Court of 
Justice, United Kingdom (1989), the High Court of Justice concluded that 
there is no real distinction between ordinary residence and habitual 
residence. The court also added a word of caution: 


"It is greatly to be hoped that the courts will resist the temptation to 
develop detailed and restrictive rules as to habitual residence, which might 
make it as technical a term of art as common law domicile. The facts and 
circumstances of each case should continue to be assessed without resort 
to presumptions or pre-suppositions." 


Habitual residence must not be confused with domicile. To determine the 
habitual residence, the court must focus on the child, not the parents, and 
examine past experience, not future intentions. A person can have only 
one habitual residence. On its face, habitual residence pertains to 
customary residence prior to the removal. The court must look back in 
time, not forward. Friedrich v. Friedrich, 983 F. 2d 1396 (6th Cir. 1993). 


To acquire a new habitual residence, there must be a settled intention to 
abandon the one left behind. This is a question of fact to which this court 
grants deference to the district court. Second, there must be (A). an actual 
change in geography, combined with (B). the passage of an appreciable 
period of time. This period of time must be sufficient for acclimatization. 
In making this determination, we heed the statutory requirement that … 
the party seeking return of the children . . . establish by a preponderance of 
the evidence that the children have been wrongfully retained.” Holder v. 
Holder 392 F.3d 1009 (9th Cir. 2004). 


(4) Parental Agreements to Habitual Residence 


Determination of habitual residence is a fact intensive inquiry particularly 
sensitive to the perspective and circumstances of the child. To allow 
parents simply to stipulate to any habitual residence they choose would 
render these factual considerations irrelevant. The Convention seeks to 
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prevent the establishment of “artificial jurisdictional links” as a means to 
remove the child from the “family and social environment in which its life 
has developed.” It is difficult to imagine a jurisdictional link more 
artificial than an agreement between parents stating that their child 
habitually resides in a country where it has never lived. Barzilay v. 
Barzilay, 600 F.3d 912 (8th Cir. 2010). 


(5) Acclimatization 


A child’s newer residence can be found to be the child’s habitual residence 
when “the objective facts point unequivocally” to “the child’s relative 
attachments to the two countries [changing] to the point where requiring 
return to the original forum would now be tantamount to taking the child 
out of the family and social environment in which its life has developed,” 
a process known as acclimatization. Mozes v. Mozes, 239 F.3d 1067 (9th 
Cir. 2001). 


Courts should be “slow to infer from contacts with a new country that an 
earlier habitual residence has been abandoned, both because the inquiry is 
fraught with difficulty, and because readily inferring abandonment would 
circumvent the purpose of the Convention.” Murphy v. Sloan, 764 F.3d 
1144, 1152-53 (9th Cir. 2014). 


(6) Rights of Custody Actually Being Exercised 


Article 5(a) of the Convention, defines “rights of custody.” Rights of 
custody include “rights relating to the care of the person of the child and, 
in particular, the right to determine the child’s place of residence.” 


(a) Ne exeat rights 


Some countries provide parents a “ne exeat” right. The ne exeat 
right is a right to obtain consent from one parent, before a 
relocating parent can take a child out of the country. The right to 
consent to, or require a court hearing regarding, a relocation of the 
child out of the jurisdiction, together with visitation rights, creates 
a “right of custody” under the Convention. Abbott v. Abbott, 560 
U.S. 1, (2010). 


(b) Visitation Rights 


The Hague Convention draws a distinction between a parent's 
“rights of custody” and “rights of access.” A parent's “right of 
access” is defined as “the right to take a child for a limited period 
of time to a place other than the child's habitual residence.” Hague 
Convention, art. 5. The remedy for the violation of a parent's right 
of access does not include the right to force the return of the child. 
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Instead, a court may, for example, “force the custodial parent to 
pay the travel costs of visitation, or make other provisions for the 
noncustodial parent to visit his or her child.” Sanchez v. Suasti, 
140 So. 3d 658, 661 (Fla. 3d DCA 2014). 


(c) Actual Exercise of Custody 


Under the Convention, whether a parent was exercising lawful 
custody rights over a child at the time of removal must be 
determined under the law of the child's habitual residence. Hague 
Convention, Article 3. 


The Friedrich Rule 


The only acceptable solution is to liberally find “actual exercise of 
custody” whenever a parent with de jure custody rights keeps, or 
seeks to keep, any sort of regular contact with his or her child. We 
see three reasons for this broad definition of “exercise.” First, 
American courts are not well suited to determine the consequences 
of parental behavior under the law of a foreign country. Second, an 
American decision about the adequacy of one parent's exercise of 
custody rights is dangerously close to forbidden territory:  the 
merits of the custody dispute. And third, the confusing dynamics of 
quarrels and informal separations make it difficult to assess 
adequately the acts and motivations of a parent. Friedrich v. 
Friedrich, 983 F.2d 1396 (6th Cir. 1993). 
 


E. Affirmative Defenses 
 
Because the purpose of the Convention is to return the child – not settle the 
potential custody determination that may underlie the abduction – there are a 
limited number of defenses that may be raised in a child-return case. 
 
(1) Article 12 Defenses 


Article 12 of the Convention provides for two defenses relating to a statute 
of limitations: 


(a) One-Year Rule 


Child-return cases must be filed within one year from the wrongful 
removal or retention. See Article 12. 


The United States Supreme Court in Lozano v. Montoyo Alvarez, 
134 S. Ct. 1224, 1234-1235 (2014), held that the one-year period is 
not subject to equitable tolling. 


In the case of wrongful removal, the time begins to run from the 
date of the wrongful conduct. However, retention becomes 
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wrongful “when the Petitioner became aware of the Respondent's 
true intention not to return.” In Re Ahumada Cabrera, 323 F. Supp. 
2d 1303 (S.D. Fla. 2004). See also Zuker v. Andrews, 2 F. Supp. 
2d 134, 140 (D. Mass. 1998) (holding "the noncustodial parent ... 
clearly communicates the desire to regain custody and assert the 
parental right to have the child live with him or her and the other 
parent refuses.) 


(b) Well Settled Environment 


The judicial or administrative authority, even where the 
proceedings have been commenced after the expiration of the 
period of one year referred to in the preceding paragraph, shall also 
order the return of the child, unless it is demonstrated that the child 
is now settled in its new environment. 


The rationale behind Article 12's “now settled” defense is that 
when (“a child has become settled and adjusted in [his new 
environment, a] forced return might only serve to cause him or her 
further distress and accentuate the harm caused by the wrongful 
relocation.”). In re B. Del C.S.B., 559 F.3d 999, 1003 (9th 
Cir.2008). 


The Ninth Circuit cited a list of factors to consider when making 
the “settled environment” analysis: (1) the child's age; (2) the 
stability and duration of the child's residence in the new 
environment; (3) whether the child attends school or day care 
consistently; (4) whether the child has friends and relatives in the 
new area; (5) the child's participation in community or 
extracurricular school activities, such as team sports, youth groups, 
or school clubs; and (6) the respondent's employment and financial 
stability. In some circumstances, we will also consider the 
immigration status of the child and the respondent. In general, this 
consideration will be relevant only if there is an immediate, 
concrete threat of deportation. Although all of these factors, when 
applicable, may be considered in the “settled” analysis, ordinarily 
the most important is the length and stability of the child's 
residence in the new environment.  


In addition, some courts have taken the position that the 
immigration status is a factor in the “settled environment” analysis, 
even if immediate deportation is not at hand. In re Koc, 181 F. 
Supp. 2d 136 (E.D.N.Y.2001). 


In addition to the factors set forth above, a court may consider the 
active measures undertaken to conceal the child's whereabouts, as 
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well as the prospect that the abducting parent could be prosecuted 
for violations of law based on the concealment. Lops v. Lops, 140 
F. 3d 927, 946 (11th Cir.1998).  


At least one court has required that the abducting parent provide 
evidence that the child had developed the connections to the 
community which a normal child of his or her age would. Wigley 
v. Hares, 82 So. 3d 932, 942 (Fla. 4th DCA 2011). 


 


(2) Article 13 Defenses 


Article 13 of the Convention provides additional defenses to return. [T]he 
judicial or administrative authority of the requested State is not bound to 
order the return of the child if the person, institution or other body which 
opposes its return establishes that: 


(a) Not Actually Exercising Custody Rights 


The person, institution or other body having the care of the person 
of the child was not actually exercising the custody rights at the 
time of removal or retention,  


(b) Consent or Acquiescence 


The left behind parent consented to or subsequently acquiesced in 
the removal or retention. However, the general rule is that 
negotiation should not be translated into acquiescence. Antunez-
Fernandes v. Connors-Fernandes, 259 F. Supp. 2d 800, 814 (N.D. 
Iowa 2003). 


(c) Grave Risk 


There is a grave risk that his or her return would expose the child 
to physical or psychological harm or otherwise place the child in 
an intolerable situation. The 13b Defense is essentially a domestic 
violence defense.  


The grave risk exception is to be “narrowly drawn.” Asvesta v. 
Petroutsas, 580 F. 3d 1000, 1020 (9th Cir.2009). 


The Sixth Circuit, “Friedrich II”, narrowed the conditions upon 
which a “grave risk” defense can be mounted because “courts in 
the abducted-from country are as ready and able as we are to 
protect children. If return to a country, or to the custody of a parent 
in that country, is dangerous, we can expect that country's courts to 
respond accordingly.  Friedrich v. Friedrich, 78 F.3d 1069, 1068 
(6th Cir. 1996). 
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Florida has rejected the Friedrich II approach. [W]e decline to 
impose on a responding parent a duty to prove that her child's 
country of habitual residence is unable or unwilling to ameliorate 
the grave risk of harm which would otherwise accompany the 
child's return. Wigley v. Hares, 82 So. 3d 932, 944 (Fla. 4th DCA 
2011)(quoting Baran v. Beaty, 526 F. 3d 1340, 1348 (11th 
Cir.2008)). 


 


(d) Brussels II Revised (BIIR) Exception 


Applicable within the European Union after March 1, 2005, a State 
cannot refuse to return a child under Article 13(1)(b) if “it is 
established that adequate arrangements have been made to secure 
the protection of the child after his or her return”. Judges in BIIR 
jurisdictions can still refuse return of a child under the grave risk 
exception when arrangements intended to mitigate harm upon 
return would not be adequate. 


(e) Mature Child Objection 


The judicial or administrative authority may also refuse to order 
the return of the child if it finds that the child objects to being 
returned and has attained an age and degree of maturity at which it 
is appropriate to take account of its views.   


(3) Article 20 Defense 


Article 20 contains one additional defense related to Public Policy: 


The return of the child under the provisions of Article 12 may be refused if 
this would not be permitted by the fundamental principles of the requested 
State relating to the protection of human rights and fundamental freedoms. 
Friedrich v. Friedrich, 983 F. 2d 1396 (6th Cir. 1993). 
 


F. Procedure and Evidence 
 
(1) Expedited handling 
 


Signatory countries have agreed that they “shall use the most expeditious 
procedures available” when processing Convention claims.  Convention, 
Article 2.  Thus, at least if you are in federal court in the United States, 
expect the case to be “fast tracked.”  Lops v. Lops, 140 F. 3d 927, 943-44 
(11th Cir. 1998) (unlike state court, federal court was able to expedite 
petition “as required by ICARA”) 


(2) Evidentiary rules 
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Because of the need to quickly determine whether the abduction was 
“wrongful,” courts are required to take judicial notice of foreign law 
directly, and not apply any special or formal rules of the forum that 
otherwise would be applied.  See Article 14. Under the Convention, the 
Application for Assistance, as well as any documents attached to that 
application, or submitted to or by the Central Authority, are admissible in 
a child return proceeding.  See Article 30.  Underlying documents on 
which the case is based do not have to be certified or official copies.  See 
Article 23. 


(3) Concurrent jurisdiction 


Federal and state courts have concurrent jurisdiction to hear Convention 
child-return cases in the United States. See 42 U.S.C. §11603(a). The 
ICARA vests concurrent jurisdiction over claims brought under the 
Convention in the United States District Courts and in the courts of the 
states. Strout v. Campbell, 864 So. 2d 1275 (Fla. 5th DCA 2004). 


(4) Burden of Proof 


For the Petitioner’s case in chief (i.e., proof of the child being under 
sixteen, wrongful removal from the child’s habitual residence, and the 
removal was in violation of the custody rights of the left-behind parent), 
the burden on the petitioner is a preponderance of the evidence. See 42 
U.S.C. § 11603(e)(1)(A). 


The Respondent bears the burden of proof of establishing any affirmative 
defenses to a petition. However, the various defenses are subject to two 
different burdens of proof.  


(a) Preponderance of the Evidence 


Three defenses discussed below, may be proved by a 
preponderance of the evidence: 


(1) One – Year. The person making the request for return of 
the child has delayed for more than one year since the 
wrongful removal or retention, and the child has become 
settled in the new environment. 


(2) Not Exercising Custody. The person, institution, or other 
body having the care of the child was not actually 
exercising custody rights at the time of removal or 
retention. 


(3) Consent or Acquiescence. The person, institution, or other 
body having the care of the child consented to, or 
subsequently acquiesced in, the removal or retention. 
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(b) Clear and Convincing Evidence 


The two defenses below must be established by clear and 
convincing evidence: 


(1) Grave Risk. The return of the child would expose the child 
to a grave risk of “physical or psychological harm or 
otherwise place the child in an intolerable situation.” 


(2) Public Policy. The return of the child “would not be 
permitted by the fundamental principles of the requested 
State relating to the protection of human rights and 
fundamental freedoms. See, Hon. James D. Garbolino, The 
1980 Hague Convention on the Civil Aspects of 
International Child Abduction: A Guide for Judges, Federal 
Judicial Center International Litigation Guide, (2012). 


(5) Chasing Orders 


A chasing order is an order from the child’s habitual residence, sought by 
the left behind parent, after the child has already been removed from the 
jurisdiction. The main concern over chasing orders is that they complicate 
matters in that "the Hague Convention seeks to return the child to the 
status quo that existed before the wrongful removal," and "that objective 
cannot be accomplished the if the courts of the habitual residence have 
issued a custody order changing the status quo." See In re Roy, 432 F. 
Supp. 2d 1297 (S.D. Fla. 2006). 


(6) Central Authority 


Each signatory of the convention must designate a “Central Authority” 
that a “left-behind” parent can contact. In the United States, the U.S. State 
Department is the Central Authority under the Convention. The Central 
Authority assists the left-behind parent by: 


(1) Located the child and abducting parent; 


(2) Identifying local counsel for the left-behind parent; 


(3) Providing explanations and briefing on the operation of the 
Convention to local counsel and the trial court. 


(4) Corresponding with the abducting parent in such a way as to scare 
that parent into returning the child. 


(5) The Central Authority does not: 


(6) Hire local counsel 


(7) Initial legal proceedings 
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(8) Take legal positions on whether an abduction has occurred. 


Central Authorities communicate with each other and they assist parents in 
filing applications for return of or for access to their children under the 
Convention. The Department’s Office of Children’s Issues within the 
Bureau of Consular Affairs is responsible for administering the day-to-day 
functions of the U.S. Central Authority. 


A Convention case is perfected when the left-behind parent files a Petition 
for Return in either state or federal court.  


(7) Mootness 


The return of a child to a foreign country pursuant to a trial court’s return 
order under the Convention does not render an appeal of that trial court’s 
return order moot. The U.S. Supreme Court recently held that if these 
cases were to become moot upon return, courts would be more likely to 
grant stays as a matter of course, to prevent the loss of any right to appeal. 
The Hague Convention mandates the prompt return of children to their 
countries of habitual residence. But such return does not render this case 
moot; there is a live dispute between the parties over where their child will 
be raised, and there is a possibility of effectual relief for the prevailing 
parent. The courts below therefore continue to have jurisdiction to 
adjudicate the merits of the parties’ respective claims. Chafin v. Chafin, 
133 S. Ct. 1017 (2013). 
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IV. Hague Convention on the International Recovery of Child Support 
 
A. Introduction 


 
The Hague Convention of 23 November 2007 on the International Recovery of 
Child Support and Other Forms of Family Maintenance, and the Hague Protocol 
of 23 November 2007 on the Law Applicable to Maintenance Obligations, seek to 
establish a modern, efficient and accessible international system for the cross-
border recovery of child support and other forms of family maintenance.  
 
In 2008, the ULC amended UIFSA to fully incorporate the provisions 
promulgated by the 2007 Hague Convention on the International Recovery of 
Child Support and Other Forms of Family Maintenance.  
 
Florida adopted the 2008 amendments to UIFSA in 2011. The UIFSA 
amendments impact the guidelines for the registration, recognition, enforcement, 
and modification of foreign support orders from other countries that are parties to 
the Hague Convention.  


 
President Obama signed the Instrument of Ratification of the Convention on 
August 30, 2016. As discussed above, UIFSA serves as the implementation for 
the Convention treaty. 


B. Purpose 
 


Article 1 of the Convention sets forth, as the object of the Convention, is to ensure 
the effective international recovery of child support and other forms of family 
maintenance, in particular by: 
 
(a) establishing a comprehensive system of co-operation between the 


authorities of the Contracting States;  


(b) making available applications for the establishment of maintenance 
decisions; 


(c) providing for the recognition and enforcement of maintenance decisions; 
and 


(d) requiring effective measures for the prompt enforcement of maintenance 
decisions. 
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C. Preventing Sex Trafficking and Strengthening Families Act (PSTSFA) 
 


Similar to ICARA implementing into U.S. law the Hague Convention on 
International Child Abduction, the Preventing Sex Trafficking and Strengthening 
Families Act implements the Hague Convention on the international Recovery of 
Child Support. Since federal courts do not determine child support, PSTSFA 
implements the Convention through the UIFSA. 
 
The PSTSFA requires all states, that have not already done so, to pass the UIFSA 
2008 Amendments, or risk losing federal funds. Florida adopted the amendments 
in 2011. 
 


D. Application 
 
Both the federal government and individual states have entered into arrangements 
with other nations to facilitate the recovery of child. Under section 459A of the 
Social Security Act, 42 U.S.C Sec. 659A(a), the Secretary of State can declare 
another nation to be a “foreign reciprocating country” if it has “established, or 
undertakes to establish, procedures for the establishment and enforcement of child 
support owed to persons who are residents in the United States.” 
 
Even if there is not a federal-level international agreement or arrangement for 
child support enforcement, there may be arrangements between U.S. states and 
countries that are authorized pursuant to UIFSA. 


The Child Support Convention applies to the following cases: 


(a) to maintenance obligations arising from a parent-child relationship 
towards a person under the age of 21 years; 


(b) to recognition and enforcement or enforcement of a decision for spousal 
support when the application is made with a claim within the scope of sub-
paragraph a); and 


(c) with the exception of Chapters II and III, to spousal support. 


(1) Any Contracting State may reserve the right to limit the application 
of the Convention to persons who have not attained the age of 18 
years. A Contracting State which makes this reservation shall not 
be entitled to claim the application of the Convention to persons of 
the age excluded by its reservation. 


(2) Any Contracting State may declare that it will extend the 
application of the Convention to any maintenance obligation 
arising from a family relationship, parentage, marriage or affinity, 
including in particular obligations in respect of vulnerable persons. 
Any such declaration shall give rise to obligations between two 
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Contracting States only in so far as their declarations cover the 
same maintenance obligations and parts of the Convention. 


(3)  The provisions of this Convention shall apply to children 
regardless of the marital status of the parents. 


The Convention is not the exclusive procedure for enforcing or modifying foreign 
support orders, as UIFSA has been amended to include foreign countries. 
Pursuant to Section 88.1011 foreign countries include:  


(5) “Foreign country” means a country, including a political 
subdivision thereof, other than the United States, that authorizes 
the issuance of support orders and: 


(a) Which has been declared under the law of the United States 
to be a foreign reciprocating country; 


(b) Which has established a reciprocal arrangement for child 
support with this state as provided in Section 88.3081; 


(c) Which has enacted a law or established procedures for the 
issuance and enforcement of support orders which are 
substantially similar to the procedures under this act; or 


(d) In which the convention is in force with respect to the 
United States. 


 
E. Subject Matter Jurisdiction 


 
The Recovery of Child Support Convention has an expanded scope of powers 
relating to child support, including establishment, enforcement and modification.  
 
Article 10 provides for the following categories of application to a creditor 
seeking to recover maintenance under this Convention: 


(a) recognition or recognition and enforcement of a decision; 


(b) enforcement of a decision made or recognized in the requested 
State; 


(c) establishment of a decision in the requested State where there is no 
existing decision, including where necessary the establishment of 
parentage; 


(d) establishment of a decision in the requested State where 
recognition and enforcement of a decision is not possible, or is 
refused, because of the lack of a basis for recognition and 
enforcement under Article 20, or on the grounds specified in 
Article 22 (b) or (e); 
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(e) modification of a decision made in the requested State; 


(f) modification of a decision made in a State other than the requested 
State. 


The following categories of application shall be available to a debtor in a 
requesting State against whom there is an existing maintenance decision: 


(a) recognition of a decision, or an equivalent procedure leading to the 
suspension, or limiting the enforcement, of a previous decision in 
the requested State; 


(b) modification of a decision made in the requested State; 


(c) modification of a decision made in a State other than the requested 
State. 


 
F. Personal Jurisdiction 


 
Article 20 of the Convention is a broad jurisdictional provision much broader than 
the UIFSA: 
 
A decision made in one Contracting State (“the State of origin”) shall be 
recognized and enforced in other Contracting States if: 


(1) the respondent was habitually resident in the State of origin at the 
time proceedings were instituted; 


(2) the respondent has submitted to the jurisdiction either expressly or 
by defending on the merits of the case without objecting to the 
jurisdiction at the first available opportunity;  


(3) the creditor was habitually resident in the State of origin at the time 
proceedings were instituted; 


(4) the child for whom maintenance was ordered was habitually 
resident in the State of origin at the time proceedings were 
instituted, provided that the respondent has lived with the child in 
that State or has resided in that State and provided support for the 
child there;  


(5) except in disputes relating to maintenance obligations in respect of 
children, there has been agreement to the jurisdiction in writing by 
the parties; or  


(6) the decision was made by an authority exercising jurisdiction on a 
matter of personal status or parental responsibility, unless that 
jurisdiction was based solely on the nationality of one of the 
parties. 
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Article 20 presents problems with the U.S. Constitution. As in the discussion of 
the UIFSA, in order to impose a financial obligation on a person, the U.S. 
Constitution requires personal jurisdiction. U.S. Const. art. XIV. The exercise of 
personal jurisdiction must be consistent with the Due Process Clause of the U.S. 
Constitution. Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985). Neither 
marriage, nor permitting the children to reside in a jurisdiction, amounts to 
sufficient minimum contacts to support jurisdiction in an action to modify child 
support. Kulko v. Superior Court of California, 436 U.S. 84 (1978). 


The Convention provides an opportunity to opt out of certain bases of jurisdiction. 
“A Contracting State may make a reservation.” Article 20(2).  As three of the 
bases of jurisdiction are not consistent with the Due Process Clause the United 
States is instructed to make a reservation with regard to these jurisdictional bases. 
Senate Executive Report 111-2 (June 22, 2010). 


G. Continuing Exclusive Jurisdiction (CEJ) 
 
The Convention adopts into international law the UIFSA principle of continuing 
exclusive jurisdiction ("CEJ"), the heart of UIFSA: 
 
Where a decision is made in a Contracting State where the creditor is habitually 
resident, proceedings to modify the decision or to make a new decision cannot be 
brought by the debtor in any other Contracting State as long as the creditor 
remains habitually resident in the State where the decision was made. See Article 
18(1). 
 
Accordingly, when a child support order is entered in the Debtor's habitual 
residence, support proceedings cannot be brought elsewhere unless the Debtor's 
habitual residence changes.  Jurisdiction over support matters, once acquired, is 
exclusive.   


There are several exceptions to CEJ under Article 18(2) that apply: 


(a) where, except in disputes relating to maintenance obligations in 
respect of children, there is agreement in writing between the 
parties to the jurisdiction of that other Contracting State; 


(b) where the creditor submits to the jurisdiction of that other 
Contracting State either expressly or by defending on the merits of 
the case without objecting to the jurisdiction at the first available 
opportunity; 


(c) where the competent authority in the State of origin cannot, or 
refuses to, exercise jurisdiction to modify the decision or make a 
new decision; or 
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(d) where the decision made in the State of origin cannot be 
recognized or declared enforceable in the Contracting State where 
proceedings to modify the decision or make a new decision are 
contemplated. 


 
H. Procedure and Evidence 


 
Similar to the Child Abduction Convention, pursuant to the Child Support 
Recovery Convention, the U.S. will obtain the reciprocal treatment (reciprocity) 
from other signatory countries.  
 
For many international cases, state child support agencies already recognize and 
enforce child support obligations, whether or not the United States has a 
reciprocal agreement with the other country. However, many foreign countries 
will not enforce U.S. child support orders in the absence of a treaty obligation.  


Article 22 provides the grounds for refusing recognition and enforcement of a 
maintenance decision. One ground for refusing recognition under Article 22 is 
that such “recognition and enforcement of the decision is manifestly incompatible 
with the public policy of the State addressed.''  


The State Department's submittal letter provides one example of a ground on 
which this public policy exception could be invoked: “a U.S. competent authority 
could decline to recognize and enforce a decision against a left-behind U.S. parent 
in an abduction case where the child had been wrongfully taken or retained, on 
the grounds that recognition and enforcement of such a decision would be 
manifestly incompatible with the U.S. public policy of discouraging international 
parental child abduction.” 


The procedure for an application for recognition and enforcement is outlined in 
Articles 23-26, which aim to provide a streamlined and uniform set of procedures 
for recognition and enforcement. 


The enforcement of maintenance obligations ``shall take place in accordance with 
the law of the State'' being requested to recognize the child support order, 
pursuant to Article 32.  


When a decision has been declared enforceable, it shall proceed “without the need 
for further action by the applicant.'' This requirement is a significant benefit, 
given that states sometimes require an additional proceeding before their 
authorities will takes steps to collect the debt owed to the applicant.  


The requested State under Article 33 must provide at least the “same range of 
enforcement methods for cases under the Convention as are available in domestic 
cases.'” 
 
Confidentiality and Non-Disclosure of Information 
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Confidentiality and disclosure of information are covered in Articles 38 through 
40, and they set forth rules concerning the protection of personal information, 
confidentiality, and the disclosure of information. 
 
The Convention requires any authority processing information to ensure its 
confidentiality in accordance with the law of its State. Moreover, any authority 
processing information shall not disclose or confirm information gathered or 
transmitted in application of this Convention if it determines that to do so could 
jeopardize the health, safety or liberty of a person. 
 
Recovery of Costs 
 
Article 43 of the Convention provides for Recovery of any costs incurred in the 
application of this Convention shall not take precedence over the recovery of 
maintenance. A State may recover costs from an unsuccessful party. For the 
purposes of an application under Article 10(1) b) to recover costs from an 
unsuccessful party, the term “creditor” in Article 10(1) shall include a State. 
Article 43 shall be without prejudice to Article 8. 
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INTRODUCTION 
 


These materials update and enhance Ashley McCorvey Myers’ 2016 materials.  You will 
find a chart following the outline and prior to the Table of Authorities, that summarize the child 
support cases from January 1, 2016 through November 7, 2016.   
 


I. BASIC CHILD SUPPORT PRINCIPLES 
 
A. § 61.29, Fla. Stat., provides for child support guidelines principles. These principles do 


not affect the actual computation of the child support itself, but provide the following: 
 


1. Each parent has a fundamental obligation to support his or her minor or legally 
dependent child. 
 


2. The guideline schedule is based on the parents’ combined net incomes estimated to 
have been allocated to the child as if parents and children were living in an intact 
household. 
 


3. The guidelines encourage fair and efficient settlement of support issues between 
parents and minimize the need for litigation. 


 
II. INCOME FOR CHILD SUPPORT 


 
A. What is Income? - Section 61.30(2)(a), Florida Statutes: 


 
1. Salary or Wages – § 61.30(2)(a)1, Fla. Stat. 
 


a. Marquez v. Lopez, 41 Fla. L. Weekly D593, 187 So. 3d 335 (Fla. 4th DCA 2016).  
Trial court miscalculated income for child support purposes, where it failed to 
consider payroll deductions from former wife's gross income.  (Citing § 61.30(2), 
Fla. Stat. (2014)).  Trial court's final judgment is deficient without explicit factual 
findings concerning actual income attributable to the parties, amount and source 
of imputed income, probable and potential earnings level, adjustments to income 
and net income used for child support calculation.  (Citing Aguirre v. Aguirre, 985 
So. 2d 1203, 1207 (Fla. 4th DCA 2008)).  


 
2. Bonuses, Commissions, Allowances, Overtime, Tips and other similar payments – § 


61.30(2)(a)2, Fla. Stat. 
 


a. Bonuses 
 


i. In setting child support, if bonuses are regular and continuous, it is an abuse of 
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discretion to exclude them from consideration when making a child support 
award. Parry v. Parry, 933 So. 2d 9 (Fla. 2d DCA 2006). Otherwise, if a 
bonus is not recurring, it is error to include it as income. Cissel v. Cissel, 82 
So. 3d 891 (Fla. 4th DCA 2011). 


• Trial court should have considered bonuses as income where the husband 
received regular and continuous bonuses nine (9) out of the thirteen (13) 
years he had been employed and had received bonuses for six (6) 
continuous years prior to dissolution.  DiNardo v. DiNardo, 82 So. 3d 
1102, 1106 (Fla. 2d DCA 2012). 


• Trial court erred in failing to include bonus in income for child support 
purposes where husband received $7,000-$9,000 every year since 2009.  
Edge v. Edge, 41 Fla. L. Weekly D1401 (Fla. 2d DCA 2016).  


• Where former husband included bonus as part of his net income on 
financial affidavit submitted into evidence and failed to object to its 
inclusion in income, bonus was properly included in income, and former 
husband’s remedy was through modification proceeding.  McGlynn v. 
Tallman-McGlynn, 41 Fla. L. Weekly D741, 187 So. 3d 939 (Fla. 4th 
DCA 2016). 


• Trial court was required to include bonus income in its calculations for 
child support, even though the bonuses were discretionary with the 
employer and based upon gross profits, where former husband received 
bonuses the preceding nine years.  Drew v. Drew, 27 So. 3d 802 (Fla. 2d 
DCA 2010). 


• Former husband’s extraordinary income in 2012 was not regular or 
continuous where it was due to a specific non-recurring event, i.e., the 
2012 presidential election.  Rudnick v. Harman, 162 So. 3d 116, 117 (Fla. 
4th DCA 2015). 


 
ii. The trial court should set the payor’s payment schedule for alimony and child 


support so that payments coincide with receipt of bonus income.  See e.g. 
Coyne v. Coyne, 505 So. 2d 1115 (Fla. 2d DCA 1987) (former husband’s 
payments should have been quarterly where he received significant bonus 
income quarterly); Shrove v. Shrove, 724 So. 2d 679 (Fla. 4th DCA 1999). 


 
iii. Fourth DCA remanded case to trial court to recalculate income and child 


support where trial court miscalculated annualization of year-to-date income 
less a one-time bonus.  Henry v. Henry, 41 Fla. L. Weekly D1184, 191 So. 3d 
995 (Fla. 4th DCA 2016). 


 
b. Overtime 


 
i. Income attributable to regular overtime being paid to a parent should be 


included for purposes of computing child support under the child support 
guidelines.  Butler v. Brewster, 629 So. 2d 1092 (Fla. 4th DCA 1994). 
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ii. “We agree with the former husband that the trial court could not properly 
consider income earned as a result of mandatory overtime due to Hurricane 
Andrew as it was indeed temporary or ‘short-lived’ in nature. However, we 
do hold that the trial court erred in not including as gross income regular 
voluntary overtime income earned by the former husband in the absence of a 
finding that such income would not continue to be available to the former 
husband by his employer in the future. Indeed, the trial court obviously 
concluded (and we think correctly so) that voluntary overtime would 
continue to be made available to the former husband in the future because the 
court awarded attorney's fees to the former wife for the proceedings below 
based upon the former husband's base and overtime income.”  Skipper v. 
Skipper, 654 So. 2d 1181, 1183 (Fla. 3d DCA 1995). 


 
iii. In calculating a parent’s child support obligation, the trial court must take 


into consideration actual overtime pay and any actual income earned from 
part-time employment at secondary jobs, as well as any child support 
payments that he actually made.  Martinez v. Abinader, 37 So. 3d 944 (Fla. 
2d DCA 2010). 


 
c. Secondary Employment 


 
i. In the event of subsequent children, when considering an upward modification 


of an existing award, the court may disregard income from secondary 
employment if the court determines that the employment was obtained 
primarily to support subsequent children. § 61.30(12)(a), Fla. Stat. 


 
d. Gift Income 


 
i. Gift income should not be imputed to a party because his or her parents gave 


money to help make ends meet.  Rogers v. Rogers, 824 So. 2d 902, 903 (Fla. 
3d DCA 2002); Schmachtenberg v. Schmachtenberg, 34 So. 3d 28 (Fla. 3d 
DCA 2010). 


 
ii. Recent cases have held that in order to include gift funds as income, there has 


to be some evidence that the gift income is likely to continue into the future.  
See Salituri v. Salituri, 41 Fla. L. Weekly D405, 184 So. 3d 1250 (Fla. 4th 
DCA 2016) (appellate court instructed trial court to consider the husband's 
father's age, finances, past gifts and future gifting intent instead of relying on 
inferences from husband's financial affidavit); Carlson v. Carlson, 41 Fla. L. 
Weekly D1307 (Fla. 4th DCA 2016) (Fourth DCA instructed trial court to 
exclude gift income where there was no evidence that expenses wife’s family 
paid on her behalf were regularly paid or that the family would continue to 
pay expenses into the future). 


 
iii. Where a party has for the past several years received substantial gifts of 


money from his/her parent, these payments should be taken into account as 
part of the income for child support guideline purposes.  § 61.30(2)(a)13, Fla. 
Stat.; Thalgott v. Thalgott, 571 So. 2d 1368 (Fla. 1st DCA 1990); Ordini v. 
Ordini, 701 So. 2d 663 (Fla. 4th DCA 1997); Vorcheimer v. Vorcheimer, 780 
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So. 2d 1018 (Fla. 4th DCA 2001); Steele v.  Love, 143 So. 3d 1020 (Fla. 4th 
DCA 2014) (upholding imputation of $2,600 per month in gift income).  
There are, however, some cases that hold that gifts should not be imputed as 
income to a party because future gifts may be withheld and determining what 
will occur in the future is purely speculative.  Shiveley v. Shiveley, 635 So. 2d 
1021 (Fla. 1st DCA 1994); Rogers v. Rogers, 824 So. 2d 902 (Fla. 3d DCA 
2002). 


 
iv. Annual gifts to the former husband from his mother to pay for children’s 


tuition should not have been included in his income for purposes of 
calculating child support. Although the trial court reasoned that these gifts 
would continue, the appellate court reached a different conclusion regarding 
inclusion of the gifts in the former husband’s income, because he does not 
control his mother’s largess.  Palumbo v. Butler, 26 So. 3d 723 (Fla. 2d DCA, 
2010). 


 
3. Business Income from sources such as self-employment, partnership, close 


corporations and independent contracts - § 61.30(2)(a)3, Fla. Stat. 
 


a. “Business income” is defined as gross receipts minus ordinary and necessary 
business expenses required to produce such income. 


 
b. In considering all of the pass-through chapter S business income as being 


personally available to a spouse, the court must not look only at the balance sheet 
of the corporation.  The court must consider cash that is actually retained as 
working capital to maintain the business operation and to pay current liabilities. 
Specific findings of fact must be made by the court as to the amount of income 
available to a parent for purposes of support, or alternatively, evidence that the 
corporation has delayed distribution to the shareholder/parent for purposes other 
than legitimate corporate expenses or future investment.  These determinations 
are fact intensive and must be made on a case by case basis.  The burden is on the 
shareholder/parent to show whether undistributed pass-through income has been 
properly retained for corporate purposes rather than impermissibly retained to 
avoid child support obligations.  To determine whether the shareholder-spouse 
has met his burden, the trial court must consider (1) the extent to which a 
shareholder-spouse has access or control over “pass-through” income retained by 
the corporation, (2) the limitation set forth in Section 607.06401(3) governing 
corporate distributions to shareholders, and (3) the purposes for which the “pass-
through” income has been retained by the corporation.  Zold v. Zold, 911 So. 2d 
1222 (Fla. 2005). 


 
c. “In operating his law practice, for example, the salary Mr. Brown paid to his 


paralegal, his payments to a part-time attorney, court costs, and health insurance 
appear to qualify as expenses that should have been fully deducted from Mr. 
Brown's income for purposes of chapter 61. And because the trial court's across-
the-board treatment of Mr. Brown's expenses included cutting in half both pure 
business expenses and part-business/part-personal expenses alike, its calculation 
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methodology fell short under the statute.”  Brown v. Brown, 180 So. 3d 1070, 
1073 (Fla. 1st DCA 2015). 


 
d. The trial court abused its discretion in failing to permit the father, as an 


independent contractor in the transportation business, to deduct from business 
gross income the monthly lease payment on his Lincoln Town Car used in the 
business as well as other ordinary and necessary expenses such as insurance and 
fuel in determining his net monthly income.  Segnini v. Segnini, 10 So. 3d 188 
(Fla. 4th DCA 2009).  See also Cissel v. Cissel, 82 So. 3d 891 (Fla. 4th DCA 
2011) (trial court erred in failing to deduct business expenses from the father’s 
income).  The trial court could not charge the husband with receiving ten percent 
of the profits of a corporation of which he was allegedly a ten percent owner, 
where the uncontroverted testimony showed that the corporate profits were 
retained, rather than distributed.  Cooper v. Cooper, 19 So. 3d 421 (Fla. 4th DCA 
2009). 
 


e. Trial court must take into account business income (i.e. from bartending), even if 
it is nominal.  Erwin v. Fla. Dept. of Revenue & Starr, 152 So. 3d 1261 (Fla. 1st 
DCA 2014). 


4. Disability Benefits - § 61.30(2)(a)4, Fla. Stat.; including Veterans Administration 
disability benefits per Fletcher v. Fletcher, 573 So. 2d 941, 942 (Fla. 1st DCA 1991) 
(“the exclusion of VA disability benefits by the general definition of  ‘income’ in 
section 61.046(4) has been overridden by the later-enacted, and more specific, section 
61.30(2)(a)4.”) 


“Section 61.30(2) provides a thorough, non-inclusive list of forms of income that are 
to be included in the calculation of a parent's gross income. The list expressly 
includes ‘disability benefits.’ § 61.30(2)(a)(4), Fla. Stat. ‘Disability benefits’ within 
the meaning of section 61.30 includes Social Security Disability Insurance ("SSDI") 
and veteran's disability benefits. Wallace v. Dep't of Rev. ex rel. Cutter, 774 So. 2d 
804, 808 (Fla. 2d DCA 2000) (holding that SSDI is attributable to a parent's income 
and that the benefit the child receives as a result of the parent's disability is also 
attributable to the parent as income under the child-support-guideline calculation); 
Maslow v. Edwards, 59 So. 3d 299, 300 (Fla. 5th DCA 2011) (holding that veteran's 
disability benefits a child receives are attributed to the parent's income and noting that 
the parent's veteran's disability income was attributed as income).”  Kemper v. 
Kemper, 159 So. 3d 303, 304-05 (Fla. 5th DCA 2015). 


 
5. Workers Compensation Benefits and Settlements - § 61.30(2)(a)5, Fla. Stat. 
 
 Workers Compensation benefits are specifically included in the definition of gross 


income for calculation of child support. Accordingly, the exemption of Workers 
Compensation claims from claims of creditors does not extend to a claim based upon 
an award of child support.  Child support and alimony have special status and the 
Workers Compensation Act is intended to protect the worker and his family.  Child 
support is excluded from the Workers Compensation Act exemptions.  Bryant v. 
Bryant, 621 So. 2d 574 (Fla. 2d DCA 1993); Dept. of Revenue ex rel. Springer v. 
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Springer, 800 So. 2d 700 (Fla. 5th DCA 2001). 


6. Reemployment Assistance or Unemployment Compensation - § 61.30(2)(a)6, Fla. 
Stat. 


7. Pension, Retirement, or Annuity Payments - § 61.30(2)(a)7, Fla. Stat. 
 
8. Social Security Benefits - § 61.30(2)(a)8, Fla. Stat. 


 
a. Social Security benefits received by a parent for a child’s disability are not 


included in the parent’s income for the calculation of child support.  This income 
payable directly to the child is intended to provide additional support due to the 
child’s special needs, and it should not serve as a basis to reduce the parent’s 
obligation.  Sealander v. Sealander, 789 So. 2d 401 (Fla. 4th DCA 2001); Hall v. 
Hall, 677 So. 2d 91 (Fla. 1st DCA 1996); McKee v. Sinco, 73 So. 3d 797 (Fla. 5th 
DCA 2011). 


 
b. Social Security benefits received for a child as a result of a parent’s disability 


(known as child’s derivative benefit) should be included in the income of that 
parent when calculating the family’s gross income and then credited against the 
disabled parent’s support obligation.  Williams v. Williams, 560 So. 2d 308 (Fla. 
1st DCA 1990); Wallace v. Dep’t of Revenue ex rel. Cutter, 774 So. 2d 804 (Fla. 
2d DCA 2000); Sealander, 789 So. 2d 401.  For example, if a disabled parent 
receives $100 for the benefit of the child, the $100 is included in the disabled 
parent’s income.  In this example, if the total child support obligation is $500, 
then the remaining child support obligation would be $400 because the $100 is 
credited against the support obligation. 
 


c. Section 61.30(11)(a)(2) prohibits a court from reducing a parent's child support 
obligation based upon a child's receipt of SSI.  Dep't of Revenue v. Shirer, 41 Fla. 
L. Weekly D1904 (Fla. 2d DCA 2016). 


 
d. Findings.  Include the amount of child support owed prior to applying child’s 


derivative social security benefit (the amount of social security benefits received 
for a child as a result of a parent’s disability) in Final Judgment.  It is an abuse of 
discretion for the trial court to simply state no child support is owed without 
delineating its calculation and including the amount of the child support 
obligation prior to applying the child’s derivative social security benefit in the 
final judgment.  Dep’t of Revenue ex rel Jenkins v. Porter, 161 So. 3d 430 (Fla. 
2d DCA 2014); see also Kemper v. Kemper, 159 So. 3d 303 (Fla. 5th DCA 2015) 
(SSI is included in gross income of parent for child support calculations).  The 
same rational applies to SSI benefits paid to a child as a result of the parent’s 
retirement. The amount paid to the child as a result of the parent’s retirement is 
included in the parent’s income, and then credited back to that parent’s child 
support obligation. If the benefits paid to the child are less than the support 
obligation, then the retired parent pays the difference.  If the benefits paid are 
more than the obligation, then the excess inures to the benefit of the child. 
Valladares v. Junco-Valladares, 30 So. 3d 519 (Fla. 3d DCA 2010); Sealander, 
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789 So. 2d 401; and Ford v. Ford, 816 So. 2d 1193 (Fla. 4th DCA 2002). 
 


e. Where a father was receiving veteran’s benefits for himself and an additional 
benefit for a minor child, both amounts were included in the father’s income for 
purposes of determining child support, in the same manner as consideration of 
social security disability benefits.  Maslow v. Edwards, 59 So. 3d 299 (Fla. 5th 
DCA 2011).  Veterans Administration disability benefits paid to one of the 
parents are not excepted from income for purposes of calculation of child support 
obligations.  Fletcher v. Fletcher, 573 So. 2d 941 (Fla. 1st DCA 1991).   
Likewise, benefits from a private disability insurance policy would also be 
includable as income for calculation of child support. 


 
9. Spousal Support received from a previous marriage or ordered in the marriage before 


the court - § 61.30(2)(a)9, Fla. Stat. 
 


a. When adding alimony to the Wife’s income for purposes of computing child 
support, § 61.30(3)(a), Fla. Stat., the alimony should be calculated to reflect the  
net amount after federal income taxes paid on the alimony award. Martinez v. 
Martinez, 911 So. 2d 288 (Fla. 2d DCA 2005). 


 
b. A court must first set the amount of alimony to be awarded before the award of 


child support can be made.  Pike v. Pike, 932 So. 2d 229 (Fla. 4th DCA 2005). 
 


10. Interest and Dividends - § 61.30(2)(a)10, Fla. Stat. 
 


a. For purposes of computing a parent’s share of the child support guidelines, the 
amount of money that the parent can be expected to earn from assets awarded to 
him or her incident to equitable distribution should be included. § 61.30(2)(a)3, 
10, 12 and 14; Cummings v. Cummings, 706 So. 2d 81 (Fla. 4th DCA 1998). 


 
b. Any marital asset distributed to a party requires the court to consider the income 


incident to the award of such asset. For example, the court erred in not including 
the wife’s dividend and interest income on a brokerage account received by her 
through a post-nuptial agreement so that this income could be included in the 
child support guidelines worksheet computation.  Rotolante v. Rotolante, 22 So. 
3d 684 (Fla. 5th DCA 2009). 


 
c. The trial court abused its discretion in failing to impute to the wife potential 


investment income derived from substantial liquid assets awarded to her and 
includable in income for child support purposes. § 61.08(2), Fla. Stat.; § 61.30(1), 
Fla. Stat.; Elliott v. Elliott, 867 So. 2d 1198 (Fla. 5th DCA 2004); see also 
Freilich v. Freilich, 897 So. 2d 537, 540 (Fla. 5th DCA 2005) (“Unlike section 
61.30(2)(b), the statutory provisions that govern alimony awards found in section 
61.08, Florida Statutes (2003), do not specifically provide for imputation of 
income to a spouse”). 


   
d. Restricted Stock Units Not Income - Trial court properly excluded father's 
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Restricted Stock Units (RSUs) from income for child support purposes where 
father proffered unrebutted testimony that the RSUs were not income producing 
assets and were more like retirement benefits.  Gross v. Zimmerman, 41 Fla. L. 
Weekly D1836 (Fla. 4th DCA 2016). 


 
11. Rental Income (gross receipts minus ordinary and necessary expenses required to 


produce the income) - § 61.30(2)(a)11, Fla. Stat.  
 


a. Party who has rental income should itemize income and expenses associated with 
rental property on his/her financial affidavit per Line 11 of Section I of Form 
12.902(b), Fla. Fam. L.R.P.  See Betancourt v. Betancourt, 50 So. 3d 768, 770 
(Fla. 2d DCA 2010). 


 
12. Income from royalties, trusts, estates - § 61.30(2)(a)12, Fla. Stat. 


 
a. If a parent elects not to take all income to which he or she is entitled under a trust, 


that income will be imputed to the trust beneficiary for purposes of calculating a 
child support obligation.  Oxley v. Oxley, 695 So. 2d 364 (Fla. 4th DCA 1997). 


 
b. The court must first find that the needs of the child(ren) cannot be or are not met 


from recurring income prior to including distributions from the corpus of the trust 
as income for calculation of child support.  Child support payments are for the 
benefit of the child, not the parent, and a recipient of support payments receives 
the monies not in his or her own right, but in trust for the child as the cestui que 
trust.  Sotoloff v. Sotoloff, 745 So. 2d 959 (Fla. 4th DCA 1998). 


 
13. Reimbursed expenses or in-kind payments to the extent that they reduce living 


expenses - § 61.30(2)(a)13, Fla. Stat. 
 


a. The trial court correctly did not include in income, the husband’s reimbursed 
business expenses because there was insufficient evidence introduced by the wife 
at trial to determine the amount of such expenses and how they correlated with his 
actual living expenses. Furthermore, there was no specific evidence quantifying 
the husband’s use of an automobile for personal vs. business use.  Long v. Long, 
967 So. 2d 1069 (Fla. 4th DCA 2007). 


 
b. A housing allowance for a Department of State employee is includable as income. 


Chapoteau v. Chapoteau, 659 So. 2d 1381 (Fla. 3d DCA 1995). 
 
c. Trial court erred in failing to include father's overseas housing allowance for the 


period he was deployed to Bahrain on active service in gross income under § 
61.30(2)(a), Fla. Stat.  The DOR argued, and the 1st DCA agreed, that the OHA 
payments fell under section 61.30(2)(a)13.  Dep't of Revenue v. Price, 41 Fla. L. 
Weekly D50, 182 So. 3d 782 (Fla. 1st DCA 2015). 


 
d. Magistrate essentially double dipped by including wife’s 50% daycare discount 







9 
	


that she received by working at child’s daycare facility as income where 
magistrate had already found underemployment and imputed full-time salary to 
wife.  Carlson v. Carlson, 41 Fla. L. Weekly D1307 (Fla. 4th DCA 2016). 


 
e. Reimbursement to an employee for non-recurring expenses, such as a one-time 


relocation expense, is not income for calculation of child support. 
 
f. An account for reimbursement for entertainment expenses as well as automotive 


expenses may be taken into account in fixing the obligor’s income for child 
support guideline purposes. Edwards v. Edwards, 708 So. 2d 695 (Fla. 1st DCA 
1998). 


 
g. In Cooper v. Kahn, 696 So. 2d 1186 (Fla. 3d DCA 1997), income was attributed 


to the mother for purposes of child support based upon monthly payments for her 
living expenses by her mother. Similarly, in Garcia v. Garcia, 560 So. 2d 403 
(Fla. 3d DCA 1990), the value of free housing provided by the Husband’s father 
to the Wife and children was included in the Wife’s income. 


 
h. With respect to exclusive use and possession of marital home as child support, 


there is a split between the Districts with the First, Second and Fifth DCAs 
determining exclusive use should be considered for child support, and the Fourth 
District determining it should not be considered child support but rather should be 
treated as carrying costs of a joint asset.   


 
The Second District has determined that an award of exclusive use of the marital 
home to the wife was an in-kind expense which reduced living expenses.  Where 
the home is jointly owned, and the parties are required to jointly contribute to the 
carry costs as co-owners, the parent in possession is receiving a financial benefit 
in the form of unpaid reasonable rental value.  Thus, one-half of the reasonable 
rental value should be included in the parent in possession’s income for child 
support purposes.  Thomas v. Thomas, 712 So. 2d 822 (Fla. 2d DCA 1998); 
Cooper v. Cooper, 760 So. 2d 1048 (Fla. 2d DCA 2000); Mitchell v. Mitchell, 841 
So. 2d 564 (Fla. 2d DCA 2003) (“A court may award exclusive possession of a 
jointly owned marital home to [a] parent as an incident of the other party's child 
support obligation. McDonald v. McDonald, 368 So. 2d 1283, 1284 (Fla. 1979). 
This authority does not extend to nonmarital real property absent a finding 
pursuant to section 61.30(13) that the noncustodial parent's recurring income is 
insufficient to meet his child support obligation.”). 


 
The First District agrees with Thomas.  See Sumlar v. Sumlar, 827 So. 2d 1079 
(Fla. 1st DCA 2002); Bryan v. Bryan, 765 So. 2d 829 (Fla. 1st DCA 2000). 
 
The Fifth District agrees with Thomas as well. Nolan v. Nolan, 100 So. 3d 170 
(Fla. 5th DCA 2012) (quoting Sency v. Sency, 478 So. 2d 432 (Fla. 5th DCA 
1985) ("Exclusive possession given an ex-spouse and children of a marriage 
always constitutes an aspect of child support in kind and sometimes also 
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constitutes an aspect of alimony."))  See also Schumaker v. Schumaker, 931 So. 
2d 271 (Fla. 5th DCA 2006).   
 
The Fourth District disagrees and certified conflict with Thomas in Hanley v. 
Hanley, 734 So. 2d 529 (Fla. 4th DCA 1999).  “The Thomas court held that the 
husband's payment of the home place expenses was not child support, but rather 
‘reimbursed expenses or in-kind payments to the extent that they reduce living 
expenses’ to be added to gross income for purposes of computing child support. § 
61.30(2)(a)13, Fla. Stat. (1995). We disagree with the holding in Thomas and 
interpret section 61.30(2)(a)13 to include such payments reimbursed by another, 
not payments made by a spouse as part of his or her obligation to maintain jointly-
held property.”  Hanley, 734 So. 2d at 530. 
 
But you may not double dip.  Trial court gave the husband credit for payments 
made to the wife for purpose of making mortgage payments and erred by counting 
those payments again to conclude no child support arrearage was due.  Motie v. 
Motie, 132 So. 3d 1210 (Fla. 5th DCA 2014). 


 
i. The trial court erred in failing to take into account a physician-spouse’s monthly 


income as to financial benefits he receives from in-kind payments including 
automobile expenses, voluntary contributions to a retirement plan, and a variety 
of household and personal expenses.  This addition of income should have been 
added to his disposable income and there was no evidence that they were offset by 
including a salary replacement figure of the Wife as the office manager. 
Fitzgerald v. Fitzgerald, 912 So. 2d 363 (Fla. 2d DCA 2005). 


 
h. Employer Health Insurance Contributions:  Error to include in wife’s gross 


income amounts that employer contributed to her health insurance costs without 
subtracting a corresponding amount in determining her net income. Final 
Judgment did not correspond to court’s oral pronouncements that day care 
expenses would be shared in same percentages utilized for calculating child 
support, when FJ imposed the expenses entirely upon the wife.  Cameron v. 
Cameron, 145 So. 3d 986 (Fla. 5th DCA 2014). 
 


14. Gains derived from dealing in property, unless the gain is nonrecurring - § 
61.30(2)(a)14, Fla. Stat. 


 
B. Imputation of Income  


 
1. General Principles 
 


a. Section 61.30(2)(b), Florida Statutes (2012), provides that "[m]onthly income 
shall be imputed to an unemployed or underemployed parent if such 
unemployment or underemployment is found by the court to be voluntary on that 
parent's part, absent a finding of fact by the court of physical or mental incapacity 
or other circumstances over which the parent has no control." 
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b. Several Florida cases since 2014 have reversed the trial court’s imputation of 


income, usually because of inadequate findings related to the two-step process 
and recent work history, occupational qualifications or prevailing earnings in the 
community. 
 


c. In order to impute income for purposes of calculating child support, the trial court 
must perform a two-step analysis: 


 
i. Step 1:  A finding that the unemployment or underemployment is 


voluntary. 
 


ii. Step 2:  Trial court must determine if subsequent unemployment or 
underemployment resulted from spouse’s pursuit of own interests or 
through less than diligent efforts to find employment at equal or better 
level than formerly received. 


 
d. See Wood v. Wood, 162 So. 3d 133, 136 (Fla. 1st DCA 2014) (quoting Ensley v. 


Ensley, 578 So. 2d 497, 499 (Fla. 5th DCA 1991)).  Explicit findings are required 
for each prong.  The court must include findings as to recent work history, 
occupational qualifications or prevailing earnings in the community.  


 
e. See also Back v. Back, 41 Fla. L. Weekly D1696 (Fla. 2d DCA 2016) (citing Cash 


v. Cash, 122 So. 3d 430, 434 (Fla. 2d DCA 2013) (First, the court must determine 
whether the parent's unemployment is voluntary; the court then determines what 
level of income to impute. The trial court could not consider husband’s recent 
earnings and financial affidavit to impute income where it was undisputed that the 
husband’s unemployment was involuntary at the time of the final hearing.) 


 
f. In the event of voluntary unemployment or underemployment, the employment 


potential and probable earnings level of the parent shall be determined based upon 
his or her recent work history, occupational qualifications, and prevailing earnings 
level in the community; however, the court may refuse to impute income to a 
primary residential parent if the court finds it necessary for the parent to 
stay home with the child.  Undercuffler v. Undercuffler, 798 So. 2d 867, 869 
(Fla. 4th DCA 2001). 


 
g. Effective 2010, § 61.30, Fla. Stat., provides that if a parent’s income is 


unavailable, or if a parent fails to participate in a child support proceeding, or fails 
to supply adequate financial information in a child support proceeding, income 
shall automatically be imputed to the parent. There is a rebuttable presumption 
that the parent has income equivalent to the median income of year-round full-
time workers as derived from the current population reports or replacement 
reports published by the United States Bureau of the Census.  See Dep’t of 
Revenue o/b/o Williams v. Annis, 159 So. 3d 263 (Fla. 2d DCA 2015) (changing 
support based upon median wage income imputation rather than minimum 
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wage imputation is a substantive change and is not a clerical mistake that a 
successor judge has authority to change sua sponte under Rule 1.540.  In a 
footnote, the 2d DCA mentioned that the trial court noted the DOR requests an 
imputation of minimum wage in 99.99% of all other cases in which a Respondent 
fails to answer the Petition and income is unavailable.). 


 
i. The 2016 minimum wage in Florida is $8.05 per hour, effective 


January 1, 2016 ($16,744 per year). 
 


h. To find the tables for median earnings in Florida for year-round full time workers, 
go to www.factfinder.census.gov. Under “Community Facts,” type in Florida (or 
applicable city or county).  On Florida page, the left margin offers various 
options. Select “income.” From that option, select “Earnings in the past 12 
months.” For 2013, the full-time year-round median earnings for men was 
$42,086 and for women was $34,852.  For 2014, the most recent year available, 
the median earnings went down for men to	 $41,944; and up for women to 
$35,305.   
 


i. There are many, many different ways to pull income data from the Census 
Bureau, based on any given number of factors, such as geographic location, 
education level, age, gender and ethnicity. Such narrow and specific factors will 
drastically affect the calculations. 
 


j. The party seeking to impute income at an amount other than the median income 
has the burden to present competent, substantial evidence that: 


 
i. The unemployment or underemployment is voluntary; and 


 
ii. Identifies the amount and source of the imputed income, through 


evidence of income from available employment for which the party is 
suitably qualified by education, experience, current licensure, or 
geographic location, with due consideration being given to the parties’ 
time-sharing schedule and their historical exercise of the time-sharing 
provided in the parenting plan or relevant order. § 61.30(2)(b)1(a, b), 
Fla. Stat. 


 
k. Except as set forth in 61.30(2)(b)1, Fla. Stat., the court may not impute income 


based upon:	
 


i. Income records that are more than 5 years old at the time of the hearing 
or trial at which imputation is sought; or 


 
ii. Income at a level that a party has never earned in the past, unless  


recently degreed, licensed, certified, relicensed, or recertified and thus 
qualified for, subject to geographic location, with due consideration of 
the parties’ existing time-sharing schedule and their historical exercise 
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of the time-sharing provided in the parenting plan or relevant order.  § 
61.30(2)(b)2, Fla. Stat. 


 
l. The standard of review governing a trial court’s imputation of income, for child 


support purposes, is whether the determination is supported by competent, 
substantial evidence. Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 
2007).  Burkley v. Burkley, 911 So. 2d 262 (Fla. 5th DCA 2005); Brummer v. 
Brummer, 153 So. 3d 338 (Fla. 5th DCA 2014). 
 


m. Burden of Proof: The party seeking to impute income to the other party bears the 
burden of proof.  Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 
2007); Rodriguez v. Medero, 17 So. 3d 867 (Fla. 4th DCA 2009); Zarycki-Weig v. 
Weig, 25 So. 3d 573 (Fla. 4th DCA 2009); Torres v. Torres, 98 So. 3d 1171 (Fla. 
2d DCA 2011); Julia v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014); Durrand v. 
Durrand, 16 So. 3d 982 (Fla. 4th DCA 2009). 
 


n. Imputation of income requires factual findings. Without factual/evidentiary 
support for its conclusions, the trial court will be reversed.  Marlowe v. Marlowe, 
123 So. 3d 1194 (Fla. 1st DCA 2013). 
 


o. Mental capacity – Dep't of Revenue v. Shirer, 41 Fla. L. Weekly D1904 (Fla. 2d 
DCA 2016).  Trial court erred in concluding "the Father did not have ‘the 
ordinary capacity’ to pay child support because of his mental disability."  The trial 
court was required to make findings regarding the father's current ability to 
maintain employment and to earn income.  The DOR was not permitted to rely 
upon only three quarters of the father's earnings history where his history was 
"sporadic at best."  The DOR was required to show substantial competent 
evidence of the father's ability to produce a similar level of income in the future. 
 


p. Monthly income shall be imputed to an unemployed or underemployed parent if 
the unemployment or underemployment is voluntary.  A finding of physical or 
mental incapacity or other circumstances over which the parent has no control is 
not considered voluntary. § 61.30(2)(b), Fla. Stat.; see also Niekamp v. Niekamp, 
173 So. 3d 1106 (Fla. 2d DCA 2015) (appellate court reversed trial court’s 
finding that father was voluntarily unemployed for purposes of imputing income, 
where father had history of mental health issues significant enough to determine 
he was incapable of parenting and had not worked in 10 years.) 
 


q. Upon a finding that the parent is voluntarily unemployed / underemployed, 
earnings shall be imputed based upon recent work history, occupational 
qualifications, and prevailing earnings level in the community, if such information 
is available.  § 61.30(2)(b), Fla. Stat.  See also Holaway v. Holaway, 41 Fla. L. 
Weekly D1576 (Fla. 5th DCA 2016) (trial court must explain the calculations it 
used to arrive at a party’s imputed income in determining child support; remanded 
for clarification); Songur v. Songur, 41 Fla. L. Weekly D1154, 190 So. 3d 267 
(Fla. 5th DCA 2016) (trial court erred in imputing income to both parties for 
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purposes of child support, without any evidentiary basis for amounts imputed and 
without related findings); Broga v. Broga, 166 So. 3d 183 (Fla. 1st DCA 2015); 
Thompson v. Malicki, 169 So. 3d 271 (Fla. 2d DCA 2015); Heard v. Perales, 189 
So. 3d 834 (Fla. 4th DCA 2015); Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 
5th DCA 2015). 
 


r. Early retirement without proof of medical testimony showing retirement was 
involuntary requires imputation of income.  Ballard v. Ballard, 39 Fla. L. Weekly 
D 1670 (Fla. 1st DCA 2014) (“The trial court expressly found in the final 
judgment ‘that the Husband's retirement from Civil Service in April 2012 was 
voluntary,’ and that he ‘did not present any medical testimony that his retirement 
was not voluntary.’ Having made these findings, the court was required to go 
through the process outlined in the remainder of subparagraph (2)(b) to determine 
the amount of income to impute to the husband.” Citing Hentze v. Denys, 88 So. 
3d 307, 311 (Fla. 1st DCA 2012); Cash v. Cash, 122 So. 3d 430 (Fla. 2d DCA 
2013); Burkhardt v. Bass, 711 So. 2d 158 (Fla. 4th DCA 1998)). 


 
s. Being fired from employment as the result of voluntary actions can result in 


imputation of income, as well as voluntarily quitting the position. Vazquez v. 
Vazquez, 922 So. 2d 368 (Fla. 4th DCA 2006), Brown v. Cannady-Brown, 954 So. 
2d 1206 (Fla. 4th DCA 2007).  Court must still consider best efforts to find 
subsequent employment.  Even if unemployment is voluntary, must still have 
findings as to second step and the burden is on the party seeking to impute 
income.  See Heard v. Perales, 189 So. 3d 834 (Fla. 4th DCA 2015); Dottaviano 
v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015) (imputation reversed where 
trial court failed to address that she was trying to find work but could not). 


 
t. Evidence regarding the husband's prior ability to fund household expenses 


amounting to $5,000 per month was insufficient, by itself, to impute a gross 
income of $80,000 and did not constitute the substantial, competent evidence 
required for imputation, and wife failed to meet her burden.  Trial court's finding 
that the husband could bill his clients twenty hours per week was speculative, and 
accountant's review of the husband's business bank accounts failed to consider 
business expenses.  A trial court may not impute income to a party based solely 
on past earning power because past income may not reflect a present ability to 
pay.   Sallaberry v. Sallaberry, 27 So. 3d 234 (Fla. 4th DCA 2010). 


 
u. A trial court may impute income for purposes of child support for the rental value 


of a house in which that parent lives rent free, and owned by his or her parents. 
Posner v. Posner, 940 So. 2d 524 (Fla. 4th DCA 2010). 
 


v. Wife’s lack of interest in retaking the Florida Bar exam and working as an 
attorney was legally irrelevant to trial court’s calculation of the wife’s imputed 
income for purposes of alimony and child support.  The wife had not practiced 
law in 16 years, and did not pass the Bar exam when she originally took it.  It was 
unrealistic to assume she would be qualified just by taking a refresher course.  
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Shafer v. Shafer, 45 So. 3d 494 (Fla. 4th DCA 2010).	
 


w. For purposes of calculating child support, imputation of income is appropriate 
where a party is willfully earning less and has the capacity to earn more by use of 
best efforts. Hornyak v. Hornyak, 48 So. 3d 858 (Fla. 4th DCA 2010). 
 


x. Mother was voluntarily unemployed, in choosing to remain home with her second 
child from another relationship. It was appropriate to impute income to her to 
support her first child who was living with the father.  Dep't of Revenue ex rel. 
Marqutte v. Hennessey, 812 So. 2d 442 (Fla. 2d DCA 2001). 


 
y. There was no error in failure to impute income to husband based on parental 


loans, where the testimony reflected these loans were not intended to be 
continuing and ongoing, but only temporary in nature.  Poe v. Poe, 63 So. 3d 842 
(Fla. 5th DCA 2011). 
 


z. The trial court has discretion to impute income in the amount the parent was 
earning before voluntarily reducing his or her income.  However, the findings 
must be supported by competent substantial evidence.  There must be 
particularized findings related to the current job market, the party’s most recent 
work history, occupational qualifications, and the prevailing earnings in the 
community.  Rabbath v. Farid, 4 So. 3d 778 (Fla. 1st DCA 2009). 


 
aa. Torres v. Torres, 98 So. 3d 1171 (Fla. 2d DCA 2011). Wife failed to meet her 


burden to impute income to husband where wife merely testified that it was 
possible that the husband could work for his previous employer and husband had 
been paid at least $50,000 by that employer before he quit. The husband testified 
that he had worked his way up from laborer to supervisor before he left his job 
due to depression.  Appellate court reversed trial court’s adoption of magistrate’s 
recommendations imputing income to husband for child support arrearages. 
 


bb. Section 61.30(2)(b), Fla. Stat. provides “…the court may refuse to impute income 
to a parent if the court finds it necessary for that parent to stay home with the 
child who is the subject of a child support calculation...” 


 
cc. When a parent voluntarily leaves employment to pursue educational 


enhancement, courts should apply the analysis of best interest of the support 
recipient to determine whether imputation of income is appropriate.  The court 
must engage in a two-part analysis: 1) whether the parent leaving employment to 
pursue educational enhancement is in the best interests of the children and 2) 
whether the court properly determined the amount of income to be imputed. 
Imputed income must be based on consideration of the parent’s recent work 
history, occupational qualifications and prevailing earnings level in the 
community, and not solely on past earnings.  Freilich  v. Freilich, 897 So. 2d 537 
(Fla. 5th DCA 2005). 
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2. Additional Recent Cases on Imputation of Income 
 


a. Broga v. Broga, 166 So. 3d 183 (Fla. 1st DCA 2015) (Court’s reliance based on 
past work history alone is not enough). 
 


b. Thompson v. Malicki, 169 So. 3d 271 (Fla. 2d DCA 2015) (Reversed for lack of 
findings regarding recent work history, occupational qualifications or prevailing 
earnings level in the community, other than the fact that the former wife is a 
licensed massage therapist and had been employed full-time by the same 
employer in 2008). 
 


c. Niekamp v. Niekamp, 173 So. 3d 1106 (Fla. 2d DCA 2015) (Father had history of 
mental health issues and had not worked for ten years, yet trial court found 
unemployment voluntary).   
 


d. Heard v. Perales, 189 So. 3d 834 (Fla. 4th DCA 2015) (Trial Court met first step 
required to impute income by finding mother’s unemployment voluntary but erred 
as to the second step as trial court made no findings regarding her diligence in 
seeking new employment, nor did evidence suggest her subsequent 
unemployment resulted from less than diligent and bona fide efforts to find 
employment).    
 


e. Brummer v. Brummer, 153 So. 3d 338 (Fla. 5th DCA 2014) (Evidence did not 
support income as it was not based on competent substantial evidence). 
 


f. Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015) (Reversed for 
inadequate findings that such unemployment was voluntary). 
 


g. Colino v. Colino, 41 Fla. L. Weekly D1990 (Fla. 5th DCA 2016) (Where DCA 
remanded to trial court to redistribute property for equitable distribution, trial 
court was instructed to reconsider child support based on additional/imputed 
income from property received). 
 


h. Back v. Back, 41 Fla. L. Weekly D1696 (Fla. 2d DCA 2016) (The trial court could 
not consider husband’s most recent earnings and financial affidavit – before he 
lost his job – to impute income where it was undisputed that the husband’s 
unemployment was involuntary at the time of the final hearing). 
 


i. Holaway v. Holaway, 41 Fla. L. Weekly D1576 (Fla. 5th DCA 2016) (Remanded 
for clarification – trial court must explain the calculations it used to arrive at a 
party’s imputed income in determining child support). 
 


j. Songur v. Songur, 41 Fla. L. Weekly D1154, 190 So. 3d 267 (Fla. 5th DCA 2016) 
(Trial court erred in imputing income to both parties without evidentiary basis for 
amounts imputed and without requisite findings). 
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k. Marquez v. Lopez, 41 Fla. L. Weekly D593, 187 So. 3d 335 (Fla. 4th DCA 2016) 
(Final judgment was deficient without explicit factual findings concerning actual 
income attributable to the parties, amount and source of imputed income, 
probable and potential earnings level, adjustments to income and net income used 
for child support calculation.  (Citing Aguirre v. Aguirre, 985 So. 2d 1203, 1207 
(Fla. 4th DCA 2008)). 
 


l. Mata v. Mata, 41 Fla. L. Weekly D466, 185 So. 3d 1271 (Fla. 3d DCA 2016) 
(Holding magistrate’s recommendation was wrongly rejected by trial court where 
income magistrate imputed to former husband was proper because former wife 
presented unrebutted testimony regarding his historical earnings - presumption 
arises that spouse can continue to earn same amount absent evidence to the 
contrary) (Citing Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 2d DCA 2007); 
Garfield v. Garfield, 58 So. 2d 166, 167 (Fla. 1952)). 
 


m. Where a spouse is unemployed, the court must determine if jobs are available. 
Julia v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014); Durrand v. Durrand, 16 So. 
3d 982 (Fla. 4th DCA 2009). 


 
3. Incarcerated parents, voluntary unemployment, and imputation of income:   
 


a. A recent August 2016 case out of the First District certified conflict with the Fourth 
District on this issue.  Dep't of Revenue v. Llamas, 41 Fla. L. Weekly D1810 (Fla. 1st 
DCA 2016) (certifying conflict with McCall v. Martin, 34 So. 3d 121 (Fla. 4th DCA 
2010)).  The Llamas court disagreed with the McCall holding that an incarcerated 
parent is voluntarily unemployed and accordingly cannot have a support obligation 
modified.  Instead, the Llamas court questioned McCall, agreed with the Florida 
Supreme Court’s ruling in Dep’t of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003), 
and held that a trial court need not impute income to an incarcerated father seeking to 
modify child support as a result of his unemployment due to incarceration.   


 
b. The McCall court reasoned a child’s best interest is not served by a court’s refusal to 


set an initial amount of support based on imputed income for a parent about to be 
imprisoned.  Income should be imputed to the father so that arrearages could 
accumulate until he is able to earn an income.  The mere fact that while imprisoned 
the obligor will not be able to make actual payment of  the child support arising from 
the income imputed to him, and therefore, may not be held in contempt for failing to 
do so does not justify eliminating or reducing the basic support obligation itself. 
McCall v. Martin, 34 So. 3d 121 (Fla. 4th DCA 2010).  Unemployment as the result 
of incarceration has been found to be voluntary and income imputed as the acts for 
which incarceration was imposed were voluntarily committed. Held v. Held, 617 So. 
2d 358 (Fla. 4th DCA 1993).  Because no showing was made that the incarcerated 
parent had the capacity to earn the amount of income imputed to him while 
incarcerated, the imputation of income was reversed. Waugh v. Waugh, 679 So. 2d 1 
(Fla. 2d DCA 1996).  Where a decrease in income resulted from the payor’s 
conviction for attempting to kill the mother, a decrease in child support is not 
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appropriate and income should be imputed.  Mascola v. Lusskin, 727 So. 2d 328 (Fla. 
4th DCA 1999).   


 
c. In 2015, the Fourth District ruled the trial court should place case on “inactive 


calendar” and hold case in abeyance pending incarcerated parent’s release.  Rock v. 
Dep’t of Revenue, 159 So. 3d 287 (Fla. 4th DCA 2015) (citing Dep’t of Revenue v. 
Jackson, 846 So. 2d 486 (Fla. 2003)).  During incarceration, the petition is not subject 
to dismissal for failure to prosecute.  Upon release, any party to the initial support 
arrangement may bring the petition for modification to the trial court’s attention for 
resolution.  At that time, the trial court “shall” conduct a hearing on the matter.  Trial 
court “should” consider all current facts and equitable factors to determine a realistic 
plan for the payment of “meaningful support,” both past and future.   


 
C. Non-recurring Income 


 
1. § 61.30(13), Fla. Stat. - If the recurring income of a parent is not sufficient to meet 


the needs of the child, the court may order child support to be paid from non-
recurring income or assets.   


 
2. Before the trial court can require an obligor to use capital assets for the payment of 


child support, the court must find that the obligor is depleting his assets in order to 
maintain his own lifestyle or, alternatively, that recurring income is insufficient. 
Clayton v. Lloyd, 707 So. 2d 407 (Fla. 4th DCA 1998).  Nonrecurring income can be 
considered only if recurring income is insufficient to meet the needs of the child.  
Vollmer v. Vollmer, 33 So. 3d 67 (Fla. 2d DCA 2010); see also Cash v. Cash, 122 So. 
3d 430 (Fla. 2d DCA 2013).  The court must first find that the needs of the child(ren) 
cannot be or are not met from recurring income prior to including distributions from 
the corpus of the trust as income for calculation of child support.  Sotoloff v. Sotoloff, 
745 So. 2d 959 (Fla. 4th DCA 1998). 
 
Child support received for a child from another relationship is not to be included in 
the recipient’s income for purposes of subsequent child support determination.  
Bower v. Hansman, 161 So. 3d 512 (Fla. 5th DCA 2014) (citing Sotoloff). 


 
D. How to Calculate Net Income 


 
1. Net income is determined by subtracting the following allowable deductions from 


gross income: 
 


a. Federal, state, and local income tax deductions, adjusted for actual filing status 
and allowable dependents and income tax liabilities - § 61.30(3)(a) 


 
b. Federal insurance contributions or self-employment tax - § 61.30(3)(b) 
 
c. Mandatory Union Dues - § 61.30(3)(c) 
 







19 
	


d. Mandatory Retirement payments - § 61.30(3)(d) 
 


i. Trial court erred in refusing to deduct mother’s mandatory retirement benefits 
from gross income per Section 61.30(3)(d), Florida Statutes (2012).  The 
mother presented no evidence that her retirement benefit payments were 
mandatory; however, it was undisputed that the mother was a teacher 
employed by the Brevard County school system; therefore, the payments were 
mandatory by law per § 121.011(h), Fla. Stat. (2016).  J.N.S. v. A.M.A., 41 
Fla. L. Weekly D1491 (Fla. 5th DCA 2016). 


 
ii. In order for mandatory retirement contributions to be a deduction from 


income for purposes of computation of child support, the contributions must 
not be voluntarily assumed.  Additionally, non-participation must endanger or 
place in jeopardy the employment. Baker v. Ashton, 617 So. 2d 822 (Fla. 1st 
DCA 1993). 


 
iii. The trial court improperly relied on the former husband’s financial affidavit in 


his listing of a monthly “mandatory retirement payment” which was actually 
his repayment of a 401(k) loan, and therefore, should have been considered 
voluntary retirement payments and not allowable deductions under section 
61.30(3)(d).  Former husband argued such an error was de minimus; however, 
appellate court is required to reverse and remand for reconsideration of the 
judgment in light of the correct net income figure, where it is unclear whether 
the updated figure will affect the child support amount.  Edge v. Edge, 41 Fla. 
L. Weekly D1401 (Fla. 2d DCA 2016). 


 
iv. Voluntary contributions to a profit sharing plan, repayments of a profit sharing 


loan, payments into a credit union for savings and repayment of a loan do not 
fit into any of the allowable categories of deductions under § 61.30(3), Fla. 
Stat. Butler v. Brewster, 629 So. 2d 1092 (Fla. 4th DCA 1994).  Application 
of non-allowable deductions will be reversed and added back to income.  See 
Martinez v. Abinader, 37 So. 3d 944 (Fla. 2d DCA 2010). 


 
v. Contributions to a voluntary retirement account are not recognized deductions, 


so such contributions are to be included in the parent’s gross income.  
Likewise, withdrawal from a voluntary retirement plan is not to be included as 
income.  Fuesy v. Fuesy, 64 So. 3d 151 (Fla. 2d DCA 2011). 


 
e. Health insurance payments, excluding payments for coverage of the minor child. 
 
f. Court-ordered support for other children which is actually paid (this means 


support for earlier born children, and those with support obligations in place prior 
to the support order in question).  See also § 61.30(12), Fla. Stat.  


 
i. Deduction from Income vs. Deviation from Guidelines - Pursuant to the 


statutory provisions, the amount of a prior child support order which is 
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actually paid should be deducted from a parent’s gross income for purposes of 
calculating child support in a different child support action. There must be a 
prior court order in place, and it is error for a court to deduct from gross 
income amounts not previously court ordered.  Sierra v. Ellison, 667 So. 2d 
406 (Fla. 3d DCA 1996). If a court order for payment of child support for a 
prior child is not in place, the court may consider the amount of child support 
paid as deviation from guidelines, but not as a deduction from gross income.  
Hutslaw v. Lappin, 652 So. 2d 432 (Fla. 1st DCA 1995). 


ii. A parent with a support obligation may have other children living with him or 
her who were born or adopted after the support obligation arose. If such 
subsequent children exist, the court, when considering an upward 
modification of an existing award, may disregard the income from secondary 
employment obtained in addition to the parent’s primary employment if the 
court determines that the employment was obtained primarily to support the 
subsequent children.  § 61.30(12)(a), Fla. Stat. 


 
iii. Except as provided in paragraph (a), the existence of such subsequent children 


should not as a general rule be considered by the court as a basis for 
disregarding the amount provided in the guidelines schedule. The parent with 
a support obligation for subsequent children may raise the existence of such 
subsequent children as a justification for deviation from the guidelines 
schedule. However, if the existence of such subsequent children is raised, the 
income of the other parent of the subsequent children shall be considered by 
the court in determining whether or not there is a basis for deviation from the 
guideline amount. § 61.30(12)(b), Fla. Stat. 


 
iv. “While the obligation to support children not subject to any prior support 


action is not an allowable deduction from gross income, in some 
circumstances it is a matter that can be considered as grounds for a deviation 
under other provisions of section 61.30.” Ogando v.  Munoz, 962 So. 2d 957 
(Fla. 3d DCA 2007); see also Needham v. Needham, 39 So. 3d 1289 (Fla. 2d 
DCA 2010) (trial court reversed for not considering the payor parent’s support 
of another child living with and supported only by that parent). 


 
v. Of course, the child support has to actually be paid in order to get the 


deduction.  See Dep’t of Revenue v. Cody, 131 So. 3d 823 (Fla. 1st DCA 
2014); Dep’t of Revenue v. S.J.W., 113 So. 3d 85 (Fla. 2d DCA 2013); Dep’t 
of Revenue o/b/o K.A.N. v. A.N.J., 165 So. 3d 846 (Fla. 2d DCA 2015). 


 
g. Spousal support paid pursuant to a court order from a previous marriage or the 


marriage before the court. 
 
h. Miscellaneous- Only those allowable deductions from gross income enumerated 


in § 61.30(3), Fla. Stat. are permitted, and deductions from gross income 
exceeding those allowed by statute are impermissible.  A deduction from gross 
income for money tithes to a church is inappropriate.  Copeland v. Copeland, 667 
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So. 2d 487 (Fla. 1st DCA 1996).  The trial court erred as a matter of law in 
finding that payments to former husband’s current wife were deductible under 
section 61.30(3)(g), and no other deduction applied. Camus v. Prokosch, 882 So. 
2d 428, 430 (Fla. 1st DCA 2004). 


 
E. Competent, Substantial Evidence of Income 
 


1. Child support awards must be based upon competent, substantial evidence of a party's 
net income.  Hoffman v. Hoffman, 98 So. 3d 196, 197 (Fla. 2d DCA 2012).  When 
determining child support, a trial court is required to make findings of fact regarding 
the incomes of each parent.  Without such findings, the final judgment awarding child 
support is facially erroneous.  Schmidt v. Schmidt, 120 So. 3d 31 (Fla. 4th


 
DCA 


2013).  See also Warren v. Warren, 84 So. 3d 461 (Fla. 2d DCA   2012); 
Whittingham v. Whittingham, 67 So. 3d 239 (Fla. 2d DCA 2010); Aguirre v. Aguirre, 
985 So. 2d 1203 (Fla. 4th DCA 2008); Hindle v. Fuith, 33 So. 3d 782, 786 (Fla. 5th 
DCA 2010); Dep't of Revenue v. Shirer, 41 Fla. L. Weekly D1904 (Fla. 2d DCA 
2016); Mata v. Mata, 41 Fla. L. Weekly D466, 185 So. 3d 1271 (Fla. 3d DCA 2016) 
(Former wife’s unrebutted testimony regarding former husband’s historical earnings 
created presumption that spouse can continue to earn same amount absent evidence to 
the contrary). 


 
2. Trial court abused its discretion in entering the Final Judgment because it failed to 


make sufficient findings with respect to the father’s net income, how it computed 
arrears and father’s ability to pay.  Van Exter v. Diodonet-Molina, 152 So. 3d 699 
(Fla. 3d DCA 2014).   


 
3. First DCA reversed judgment where gross income used on child support guidelines 


worksheet did not match the figures on the parties’ most recent financial affidavits, 
without explanation or findings for the disparity.  Appellate court could not determine 
whether the award was made in accordance with § 61.30 guidelines.  McWilson v. 
McWilson, 41 Fla. L. Weekly D1381, 192 So. 3d 719 (Fla. 1st DCA 2016). 


 
F. Financial affidavit must be filed (relates to findings as to income) 
 


Fla. R. Fam. P. 12.285(e)(1) requires each parent to file a financial affidavit, and this 
requirement cannot be waived. It was not harmless error when a mother failed to file an 
affidavit, even though she was not working and the court imputed minimum wage.  
Palewsky v. Fla. Dep’t of Revenue ex rel. Miller, 81 So. 3d 584 (Fla. 3d DCA 2012).  
Evidence of net income of each party must be in the record.  The trial court is required to 
determine the net income of each parent pursuant to § 61.30, Fla. Stat.  Where the 
Mother’s child support worksheet was not admitted into evidence, and there was no 
stipulation on income, a new hearing was required.  Johnson v. McCullough, 143 So. 
3d 1129 (Fla. 4th DCA 2014).  However, failure to timely object to guideline worksheets 
offered into evidence will be deemed a waiver, even without specific findings of the child 
support worksheet support.  Colin v. Colin, 146 So. 3d 112 (Fla. 5th DCA 2014).  See 
also Gilroy v. Gilroy, 163 So. 3d 674 (Fla. 2d DCA 2015) (holding trial court erred by 
not granting continuance when financial affidavit not produced until a day before the 
hearing and former husband requested continuance).  See also McWilson v. McWilson, 41 
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Fla. L. Weekly D1381, 192 So. 3d 719 (Fla. 1st DCA 2016) (First DCA reversed 
judgment where gross income used on child support guidelines worksheet did not match 
the figures on the parties’ most recent financial affidavits, without explanation or findings 
for the disparity.  Appellate court could not determine whether the award was made in 
accordance with § 61.30 guidelines). 


 
III. TEMPORARY AWARD 


 
A. Child Support Must Be Determined, Even on Temporary Basis – A support award 


that fails to differentiate between child support and alimony, even on a temporary basis, 
is improper. The guidelines must be applied, even for temporary support purposes. 
Otherwise, there can be no meaningful appellate review. Nilsen v. Nilsen, 63 So. 3d 
850 (Fla. 1st DCA 2011).  


 
B. Even with temporary support, child support must be determined by guidelines before the 


court deviates.  Elias v. Elias, 168 So. 3d 301 (Fla. 4th DCA 2015).  See also Perez v. 
Perez, 41 Fla. L. Weekly D1111, 190 So. 3d 1154 (Fla. 2d DCA 2016) (Trial court erred 
in failing to designate whether husband’s temporary obligation to pay for wife’s 
apartment rent and moving expenses was child support or alimony). 


C. No Deferment of Decision - The trial court cannot decline to award child support and 
instead, reserve jurisdiction to award support in the future. Even where the father lacked 
the present ability to pay, a decision needs to be made. There ought to be as much finality 
as possible.  Gergen v. Gergen, 48 So. 3d 148 (Fla. 1st DCA 2010). 


 
IV. CHILD SUPPORT GUIDELINE WORKSHEET 


 
For each and every order involving child support, a Child Support Guidelines Worksheet 
shall be filed with the court. This requirement cannot be waived by the parties. Fla. Fam. L. 
R. P. 12.285(k); Palewsky v.  Fla. Dep't of Revenue ex rel. Miller, 81 So. 3d 584 (Fla. 3d 
DCA 2012). See also Clark v. Clark, 147 So. 3d 655 (Fla. 5th DCA 2014); Johnson v. 
McCullough, 143 So. 3d 1129 (Fla. 4th DCA 2014); Boehm v. Boehm, 164 So. 3d 1284 (Fla. 
2d DCA 2015) (child support worksheet must accurately reflect income); Dep’t of Revenue 
ex rel K.A.N. v. A.N.J., 165 So. 3d 846 (Fla. 2d DCA 2015) (trial court erred by failing to 
include child support worksheet).  Child Support Guideline Worksheet must include specific 
findings related to gross incomes, not merely net incomes.  Ivanovich v. Valladarez, 41 Fla. 
L. Weekly D1069, 190 So. 3d 1144 (Fla. 2d DCA 2016). 


 
V. HEALTH INSURANCE 


 
Trial court must set forth in the final judgment a legal obligation to maintain the child(ren)’s 
health insurance.  Attaching a child support guideline worksheet to the final judgment 
reflecting that a spouse pays for the child’s health insurance is not sufficient, without a 
specific obligation to do so in the final judgment.  Cilenti v. Cilenti, 41 Fla. L. Weekly 
D1277, 192 So. 3d 673 (Fla. 2d DCA 2016). 


 
VI. IDO/IWO  


 







23 
	


A. Florida Statute § 61.181 establishes the authority for support payments to be paid through 
the State Disbursement Unit (SDU).  Section 61.13(1)(d)2., Fla. Stat. provides, if both 
parties request and the court finds that it is in the best interest of the child, support 
payments need not be subject to immediate income deduction. Support orders that are not 
subject to immediate income deduction may be directed through the depository under § 
61.181 or made payable directly to the obligee. In other words, child support payments 
must be by income deduction and paid through the SDU unless there is joint consent of 
the parties and a finding of best interest of the child.  


 
B. The Florida IDO includes language that permits it to be effective upon a delinquency in 


amount paid or time paid.  Should a later delinquency occur, then any party can trigger 
payments through the circuit court depository or SDU upon filing an affidavit alleging a 
default, with notice to all parties.  No further court appearance is required.  § 
61.13(1)(d)3., Fla. Stat.  The Florida IDO is directed to “any present or subsequent 
employers/payors of obligor,” and can be served on different employers as jobs change. 


 
C. Beginning in 2012, 42 U.S.C. § 666 requires the Income Withholding for Support Order 


(IWO) to be standard across the country.  Service of the IWO requires immediate income 
deduction; however, a judgment may provide that an IWO not be served unless and until 
there is a delinquency in support payments.  The Florida Addendum must be attached, 
and must indicate any stepdown(s) or change(s) in amount of support, and the applicable 
date ranges for such payments. 


 
D. Termination Information - Florida Statute § 61.13 requires all support orders to include 


the month, day, and year that child support reduces or terminates, and must adjust as each 
child ages out.  This subject is covered in greater detail infra. 


 
VII. TRIAL COURT JURISDICTION TO CONSIDER CHILD SUPPORT 


 
A. While Appeal Pending:  The trial court has jurisdiction to consider a modification of 


child support or alimony while the underlying order is on appeal. The trial court cannot 
enter a final judgment on the modification until the appeal is resolved. The trial court can 
enter a temporary order where appropriate, and revisit the permanency once the appeal is 
resolved. Horowitz v. Horowitz, 139 So. 3d 929 (Fla. 4th DCA 2014). 


 
B. Prior Administrative Orders:   
 “When read in pari materia, these provisions [§ 409.2563(10)(a) and (c), Fla. Stat. (2006) 


and § 120.68(2)(a), Fla. Stat. (2006)] authorize the circuit court to supersede the entry of 
an administrative support order by entering only a prospective order modifying the child 
support award. These provisions clearly do not authorize the trial court to enter an order 
expressly vacating, or retroactively affecting, the administrative support order. Thus, the 
trial court lacked jurisdiction to vacate the administrative support order, and the order 
must be reversed.  The Department further asserts that a rule 1.540 motion is an improper 
vehicle for a party seeking termination of an administrative support order. Because the 
circuit court has no jurisdiction to amend, modify, or terminate the administrative support 
order retroactively, the Department is correct that a rule 1.540 motion cannot be 
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considered by a circuit court as to an administrative support order.”  Dep’t of Revenue ex 
rel. Chamberlain v. Manasala, 982 So. 2d 1257, 1259-60 (Fla. 1st DCA 2008); see also 
Dep’t of Revenue ex rel. Chevor v. Mohomed, 996 So. 2d 900, 901-02 (Fla. 5th DCA 
2008).   


 
 An Administrative Law Judge has authority to retroactively modify an existing 


administrative child support order that has not been superseded by a subsequent circuit 
court order.  Dep’t of Revenue v. Wolf, 164 So. 3d 101 (Fla. 1st DCA 2015).  


 
 A circuit court does have the power to enter a superseding order changing support 


obligations prospectively.  Dep’t of Revenue ex rel Gauthier v. Hoover, 40 So. 3d 99, 101 
(Fla. 5th DCA 2010) citing § 409.2563(2)(a), Fla. Stat.  Authority for this modification 
by a circuit court is found in section 409.2563(10)(c).   


 
 In Dep’t of Revenue o/b/o Lienhart v. Secor, 146 So. 3d 1250 (Fla. 2d DCA 2014), the 


Second DCA reversed for further proceedings under section 409.2563(10)(c), Florida 
Statutes (2012), where circuit court wrongly required Department to file a supplemental 
petition for modification in prior administrative proceeding. A circuit court lacks 
jurisdiction to vacate or retroactively affect an administrative child support order entered 
pursuant to section 409.2563 administrative proceedings; however, a circuit court does 
have the power to issue a superseding order changing support obligations prospectively, 
pursuant to section 409.2563(10)(c). Id. (quoting Dep't of Revenue ex rel. Proveaue v. 
Williams, 74 So. 3d 115, 116 (Fla. 1st DCA 2011) ("The provisions of section 409.2563 
provide for a circuit court's prospective modification of child support payments originally 
established by administrative support order.")).  The Department’s motion did not seek to 
retroactively alter the prior administrative child support order because those support 
obligations had been previously terminated (although arrearages owed pursuant to such 
support obligations did not terminate).  When a prior administrative support order 
remains in effect only as to arrearage owed, the circuit court has authority to enter a 
subsequent order establishing ongoing support obligations. 


 
 A circuit court is permitted to modify child support, per § 409.2563(10)(c), Fla. Stat., so 


long as modification is requested and supported by evidence justifying modification.  
Sanford v. Davis, 136 So. 3d 785 (Fla. 1st DCA 2014) citing Matthews v. Matthews, 677 
So. 2d 323, 325 (Fla. 1st DCA 1996).  Appellate court reversed as neither party requested 
modification and neither the magistrate nor the trial court made findings to support the 
reduction. 


VIII. CHILD SUPPORT 


A. AGREEMENTS 


1. The public policy principle that parents may not waive or “contract away” their 
child’s right to support does not preclude them from making contracts or agreements 
so long as the best interests of the child are served.  Lester v. Lester, 736 So. 2d 1257 
(Fla. 4th DCA 1999); Laussermair v. Laussermair, 55 So. 3d 705 (Fla. 4th DCA 
2011); Schmachtenberg v. Schmachtenberg, 34 So. 3d 28 (Fla. 3d DCA 2010). 
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2. In Gentry v. Morgan, 83 So. 3d 924 (Fla. 3d DCA 2012), the parties’ agreement 


precluded any future upward modification unless the father’s income increased to a 
certain amount.  The mother later attempted to increase support and challenged the 
agreement as against public policy.  The trial court agreed.  The appellate court 
reversed, and enforced the agreement where the parties had considered the child's 
current and prospective needs and the father’s possible changes in income. 
 


3. In Tannenbaum v. Shea, 133 So. 3d 1056 (Fla. 4th DCA 2014), an Agreed Order 
granted the former wife a final money judgment for back child support in the amount 
of $70,000.00 and included a provision that “The Court retains jurisdiction of the 
action, but not of the money judgment contained therein.”  The former wife sought to 
enforce the money judgment, and the former husband moved to dismiss the action 
based on lack of jurisdiction.  The trial court denied the former husband’s motion to 
dismiss and struck the provision relinquishing jurisdiction over the money judgment 
as against public policy.  Appellate court found trial court erred on procedural and 
substantive grounds.  Provision did not violate public policy prohibiting parents from 
contracting away rights of their children for support because provision did not 
preclude former wife from seeking enforcement of the money judgment.  She could 
still file an action in civil court in Florida or elsewhere, even if she could not pursue 
collection remedies within the context of the ongoing case in the family law division.  
For these reasons, the Agreed Order did not “contract away” the right of the child for 
support or deprive the child of the ability to enforce the money judgment in Florida.  
Even if provision were void against public policy, it rendered agreed order merely 
“voidable,” so that relief was not authorized under Rule 1.540(b)(4).  Reversed and 
remanded. 


 
B. APPLICATION OF THE GUIDELINES 


 
1. Calculation - Following a determination of the gross monthly incomes for each 


parent, and the appropriate deductions from income allowable under the statute, the 
net income of each parent is derived.  The child support calculation, pursuant to § 
61.30, Fla. Stat., is derived by the following computations: 


 
a. The parents’ net monthly incomes are combined to determine the total available 


net income for child support purposes, § 61.30(5); 
 


b. The child support guideline schedule is applied to the combined net incomes of  
the parents to determine the minimum child support need, § 61.30(6); 
 


c. Health insurance costs resulting from coverage ordered pursuant to § 61.13(1)(b), 
and any noncovered medical, dental, and prescription medication expenses of the 
child, shall be added to the basic obligation unless these expenses have been 
ordered to be separately paid on a percentage basis. After the health insurance 
costs are added to the basic obligation, any sums prepaid by a parent for health-
related costs for the child(ren) of this action shall be deducted from that parent’s 
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child support obligation for that child or those children. § 61.30(7) and (8); 
 


d. Each parent’s percentage share of the child support need shall be determined by 
dividing each parent’s net monthly income by the combined net monthly income.  
§ 61.30(9); 
 


e. § 61.30(10) sets forth enumerated factors for deviation of the total minimum child 
support award;	
 


f. Calculate the amount of support obligation apportioned to each parent without 
including daycare and health insurance costs and multiply that amount by 1.5.  § 
61.30(11)(b)1; 
 


g. Calculate the percentage of overnight stays the child spends with each parent; 
 


h. Multiply each parent’s support obligation (subparagraph f above) by the 
percentage of the other parent’s overnight stays with the child (subparagraph g 
above); 
 


i. The difference between the amounts calculated for each parent shall be the 
monetary transfer necessary between the parents for the care of the child, subject 
to an adjustment for daycare and health insurance expenses. 
 


j. The parents’ income percentages are then applied to the daycare costs and health 
insurance costs, with the appropriate credits to the parent paying each expense to 
arrive at the net amount to be exchanged by the parents. 


 
2. Child Care Costs 


 
a. Child care costs incurred due to employment, job search, or education calculated 


to result in employment or to enhance income of current employment of either 
parent shall be added to the basic obligation. After the child care costs are added, 
any moneys prepaid by a parent for child care costs for the child or children of 
this action shall be deducted from that parent’s child support obligation for that 
child or those children. Child care costs may not exceed the level required to 
provide quality care from a licensed source. § 61.30(7), Fla.  Stat. 


 
b. Even if the child is being cared for by a family member, the trial court may make 


necessary findings of fact that support such an award.  Waters v. Bland, 935 So.  
2d 1239 (Fla. 2d DCA 2006). 


 
c. Child care expenses have to be actually incurred before they can be added to the 


child support obligation.  Knudson v. Drobnak, 149 So. 3d 114 (Fla. 4th DCA 
2014); G.S.P. v. K.B., 30 So. 3d 667 (Fla. 2d DCA 2010); LaFountain v. 
LaFountain, 134 So. 3d 460 (Fla. 2d DCA 2014). 


 
3. Health Insurance and Uncovered Health Costs 







27 
	


 
a. Each order for support shall contain a provision for health insurance for the minor 


child when health insurance is reasonable in cost and accessible to the child. 
§61.13(1)(b), Fla. Stat.; §61.30(8), Fla. Stat.; Martinez v. Martinez, 995 So. 2d 
1091 (Fla. 3d DCA 2008); Liguori v. Liguori, 41 Fla. L. Weekly D2116 (Fla. 2d 
DCA) ("We...note that although the child support guidelines attached to the final 
judgment include the cost of the children's insurance as an expense to the former 
wife, for clarity the trial court should specify in the final judgment that the former 
wife is to provide the children's insurance."). 


 
b. The court shall further apportion the cost of health insurance and any non-covered 


medical, dental, and prescription medication by adding the cost to the basic 
obligation, or by requiring payment on a percentage basis.  § 61.13(1)(b), Fla.  
Stat. and § 61.30(8), Fla. Stat.  See also Harris v. Harris, 114 So. 3d 1095 (Fla. 2d 
DCA 2013); Chaney v. Fife, 18 So. 3d 44 (Fla. 1st DCA 2009); Salazar v. 
Salazar, 976 So. 2d 1155 (Fla. 4th DCA 2008); Clark v. Clark, 837 So. 2d 1120 
(Fla. 4th DCA 2003). 


 
 The trial court must allocate uncovered medical expenses in the same percentage 


as the child support unless the final judgment contains a logical rationale to the 
contrary.  Ayra v. Ayra, 148 So. 3d 142 (Fla. 2d DCA 2014); Lupola v. Lupola, 41 
Fla. L. Weekly D2249 (Fla. 1st DCA 2016); Zinovoy v. Zinovoy, 50 So. 3d 763 
(Fla. 2d DCA 2010); Mayfield v. Mayfield, 103 So. 3d 968, 972 (Fla. 1st DCA 
2012); Orizondo v. Orizondo, 146 So. 3d 151 (Fla. 5th DCA 2014). 


 
c. Trial court must make specific findings in determining a parent has an inability to 


pay uncovered medical expenses for child.  See Dep't of Revenue v. Nunez, 41 Fla. 
L. Weekly D1809 (Fla. 1st DCA 2016).  The Administrative Law Judge (ALJ) 
erred in holding that the father was not responsible for paying any of the child's 
uncovered medical expenses due to an improper finding of the father being unable 
to pay. Id. The father's remaining net monthly income, after child support, was 
$555, and “a party's earnings are already taken into consideration when 
calculating the guideline child support obligation of the party.” Id. No evidence 
was proffered to support a finding that the father was unable to pay anything 
toward the child's noncovered medical expenses.  Id. "[A] trial court must not so 
deviate without making specific findings of fact, based on competent substantial 
evidence, of such inability. Id. A mere notice of the absolute dollar amount of a 
parent's net monthly income is insufficient to establish inability to pay, but such a 
finding may be appropriate when the trial court receives competent substantial 
evidence of a parent's monthly expenses, including expenses associated with a 
serious medical condition." Id. 


 
d. Children can be enrolled directly into a group health plan through a national 


medical support order, where the employed parent refuses to enroll them on 
his/her own.  § 61.13(1)(b), Fla. Stat. 
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e. Counselling expenses:  Trial court has discretion to require parent to pay share of 
counselling expenses but must consider evidence of the cost of counselling.  
Vazquez v. Vazquez, 150 So. 3d 855 (Fla. 2d DCA 2014). 


 
f. Trial court erred in increasing child support by $65 based on “extraordinary 


medical expenses” where there was no evidence that extraordinary medical 
expenses were actually paid.  Ervin v. FL Dep’t of Revenue & Starr, 152 So. 3d 
1261 (Fla 1st DCA 2014).  The Ervin court reiterated the appellant’s 
responsibility to pay for 43% of the child's reasonable and necessary health 
expenses not covered by insurance. 


 
C. SUBSTANTIAL CONTACT ADJUSTMENT (Gross up calculations) 


 
The  formula  for  calculating  child  support  changes  whenever  a  particular  shared 
parental arrangement provides that each child spends a substantial time with each parent. 
§ 61.30(11)(b), Fla. Stat. “Substantial amount of time” means “a parent exercises time-
sharing at least 20 percent of the overnights of the year”. The statute includes a formula 
for calculating this deviation, commonly referred to as the “gross up method.” 
 
The concept of this formula is that the basic support is multiplied by 1.5 (grossed up) and 
then divided between the parents based upon their percentages of income and amount of 
time spent with the child or children.  Added to that is each party’s percentage of the 
daycare and health insurance. Each parent’s percentage of the daycare and health 
insurance is determined based upon their share of the family net income only and not 
based upon time-sharing percentage.  Then, one parent’s share of the support is 
subtracted from the other and the parent with the positive number owes the other parent 
the difference.  This leads to the outcome that in certain income fact patterns, a parent 
with more overnights will be paying support to a parent with fewer overnights.  This 
typically occurs when the parent with fewer overnights has less income than the other 
parent, or is paying a substantial share of health insurance and child care costs. 
 
Glitch issue - There is a mathematical glitch in the gross up method under the 20% 
threshold. The problem occurs primarily in two fact situations: (1) one parent has 
significantly more income than the other i.e. typically with income higher than $4,000 or 
more and the other parent has very low or no income and (2) the overnights are between 
73 and 90 overnights, i.e. 20% to 25%.  In those cases, the child support is actually higher 
under the method than under the non-gross up method.  It seems inequitable to have a 
parent pay more child support when that parent is spending more time with the child. 
 
Effective May, 2014, § 61.30(11)(a) and (b) were amended to insert the words “or a time-
sharing arrangement exercised by agreement of the parties.”  This language is designed to 
correct the inequities of Dep't of Revenue ex rel. Sherman v. Daly, 74 So. 3d 165 (Fla. 1st 
DCA 2011) and its progeny.  Prior to the 2014 amendment, the court could not gross up 
child support unless a court authorized parenting plan was in place. This restrictive 
language precluded the gross up approach even where there was consent and agreement 
of the parents.  Such a result penalized parents for working out time-sharing 
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arrangements and reaching agreement on their own.  The difference in the child support 
could be significant especially in low income families. 
 
Once the parenting plan establishes substantial time-sharing, then the gross up method for 
determining support is mandatory.  Garren v. Oliver, 108 So. 3d 1158 (Fla. 1st DCA 
2013); Buhler v. Buhler, 913 So. 2d 767 (Fla. 5th DCA 2005). If the parent does not 
regularly exercise the substantial time, then the other parent may seek modification on 
that basis. Id; Henderson v. Henderson, 162 So. 3d 203 (Fla. 5th DCA 2015). 
 
Parents can expressly agree to waive the right for an adjustment based on substantial 
time-sharing. “We remand for the trial court to recalculate the father’s child support 
obligation in accordance with the parties’ prior agreement and without the statutory 
adjustment for the father’s substantial time-sharing.” Emmenegger v. Emmenegger, 135 
So. 3d 1103 (Fla. 2d DCA 2013). 


 
D. DEVIATION FROM GUIDELINES 


 
1. Variation Relevant Factors  


 
Pursuant to § 61.30(1)(a), the amount of guideline support may vary plus or minus 5 
percent, after considering all relevant factors, including: 


 
a. The needs of the child 


 
b. Age 


 
c. Station in life 


 
d. Standard of living 


 
e. Financial status/ability of each parent.	 


 
2. Guidelines Would be Unjust or Inappropriate 


 
The amount may vary more than 5 percent only upon a written finding explaining 
why ordering payment of such guideline amount would be unjust or inappropriate. 
61.30(1)(a), Fla. Stat.; Caudill-Rosa v. Rosa, 136 So. 3d 614 (Fla. 2d DCA 2013). 


 
3. The § 61.30(11)(a) Deviation Factors 


 
There are eleven factors to justify a deviation from the total minimum child support.  


 
(1) Extraordinary medical, psychological, and educational or dental expenses. 
 
(2) Independent income of the child, not to include money received by child from 


supplemental security income. 
 


a. The guidelines provide a specific provision to allow a court to adjust child 
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support based upon the independent income of the child, provided that the 
independent income is not from the child’s own supplemental security income 
(versus that received as the child’s portion of a parent’s supplemental security 
income). Zepeda v. Zepeda, 32 So. 3d 679 (Fla. 2d DCA 2010). 


 
b. Where parties’ children were beneficiaries of trust and parents received trust 


income to be used for the benefit of the children, trust income should be 
factored into the support order by reducing payor’s support obligation by the 
net of the trust income over the tax liability attributable to that income.  
Bordman v. Bordman, 231 So. 2d 543, 543 (Fla. 3d DCA 1970). 


 
(3) The payment of support for a parent which has been regularly paid and for which 


there is a demonstrated need. 
 


(4) Seasonal variations in one or both parents’ incomes or expenses. 
 
(5) The age of the child, taking into account the greater needs of older children. 
 
(6) Special needs, such as costs that may be associated with the disability of a child, 


that have traditionally been met within the family budget even though fulfilling 
those needs will cause the support to exceed the presumptive amount established by 
the guidelines. 


 
 The court may deviate from guideline support and include the costs of respite care, 


or alternate child caregiver expenses, for a disabled child.  Koslowski v. Koslowski, 
78 So. 3d 642 (Fla. 1st DCA 2012). 


(7) Total available assets of the obligee, obligor, and the child. 
 
(8) Impact of IRS child and dependent care tax credits, earned income tax credit, 


dependency exemption, and waiver of that exemption.  The court may order a 
parent to execute a waiver of the Internal Revenue Service dependency exemption 
if the paying parent is current in support payments. 


 
a. The statute lists these tax benefits as a basis for deviation from the guidelines. 


More accurately, they are factors that go into determination of the appropriate tax 
deductions for each parent in determining net income. 


 
b. While the trial court cannot allocate the federal dependency exemption directly, it 


may require parents to execute IRS forms permitting the other parent to claim the 
child’s dependency exemption.  El-Hajji v. El-Hajji, 67 So. 3d 256 (Fla. 2d DCA 
2010); Pullis v. Pullis, 118 So. 3d 937 (Fla. 3d DCA 2013). 


 
c. A parent’s transfer of the child dependency exemption is conditioned on the payor 


being current with the child support payments.  Williams v. Lutrario, 131 So. 3d 
801 (Fla. 4th DCA 2013); Geddies v. Geddies, 43 So. 3d 888 (Fla. 1st DCA 
2010); Salazar v. Salazar, 976 So. 2d 1155 (Fla. 4th DCA 2008). 







31 
	


 
d. It was error to award the child dependency tax exemption to the wife when she 


was not working absent adequate explanation. Williams v. Williams, 147 So. 3d 
1109 (Fla. 5th DCA 2014). 


 
(9) When Guidelines would require payment of more than 55% of gross income 


resulting from single court order, a parent should not be required to pay child 
support according to the Guidelines if the amount of the child support is something 
that the parent cannot afford. § 61.30(11)(a)9, Fla. Stat., calls for adjustments and 
this provision is necessary in some cases to avoid a conflict with the rule of 
fairness.  See Alois v. Alois, 937 So. 2d 171 (Fla. 4th DCA 2006) (Wife’s child 
support award capped at $200.00 per month, with no additional liability for the 
children’s uncovered medical expenses or private school where evidence showed 
she had no ability to pay such expenses). 
 


(10) If a particular parenting plan provides for a child to spend a significant amount of 
time, but less than 20% of the overnights, with one parent which reduces the 
financial expenditures of the other parent, a deviation is in order. This deviation is 
not to be confused with the 20% threshold for grossing up child support, as 
addressed below. 


 
(11) A court may make any other adjustment that is needed to achieve an equitable 


result, which may include, but not be limited to, a reasonable and necessary existing 
expense or debt, including an expense or debt that the parties jointly incurred during 
the marriage.  § 61.30(11)(a)11, Fla. Stat.  In Pope v. Langowski, 115 So. 3d 1076 
(Fla. 4th DCA 2013), this subsection was used as support to remand the case back 
to the trial court to consider the economic effects of the father’s two other children 
and the anticipated travel costs for time sharing. 


 
E. OTHER CHILD SUPPORT ITEMS 
 


There are a number of other expenses that arise in the support of children that are not 
specifically addressed in the deviation factors of subsection 11(a).  Many, such as private 
school and travel expenses, are addressed by case law.  In most instances, these categories of 
expenses are not treated as deviation items, but rather as “add-on” items, depending on the 
facts and circumstances of each case.  Common child expenses include: 


 
1. Private School – a parent cannot be required to contribute to a child’s private schooling 


expenses unless the trial court makes three factual findings: (1) the parties have the 
ability to pay such expense, (2) the expense is in accordance with the customary standard 
of living of the parties, and (3) attendance at private school is in the child’s best interest. 
Gelman v. Gelman, 24 So. 3d 1281 (Fla. 4th DCA 2010); Alois v. Alois, 937 So. 2d 171 
(Fla. 4th DCA 2006); Bell v.  Bell, 811 So. 2d 833 (Fla. 2d DCA 2002). See Forrest v. 
Ron, 821 So. 2d 1163 (Fla. 3d DCA 2002) (recognizing the above three factors and 
adding another - that a child has a special need that cannot be met by public school); 
Cleary v. Cleary, 872 So. 2d 299 (Fla. 2d DCA 2004); Gordon v. Gordon, 63 So. 3d 824 
(5th DCA 2011)(“Private educational expenses may be awarded as part of child support 
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when the parents have the ability to pay and such expenses are in accordance with the 
family's customary standard of living and are in the child's best interests.”); Gilroy v. 
Gilroy, 163 So. 3d 674 (Fla. 2d DCA 2015) (citing the 1st DCA and 5th DCA and 
determining that courts have long held that private school tuition may be awarded as part 
of child support if private schooling is a part of the family’s customary standard of 
living). 


 
 Older cases suggest that the cost of indirect support, including such items as life 


insurance benefits and private schooling have to be added into the direct support when 
calculating the total amount of the child support award. If the resulting amount provides 
for a deviation of greater than 5% from the guidelines, then written findings are required. 
Fullerton v. Fullerton, 709 So. 2d 162 (Fla. 5th DCA 1998); Hanley v. Hanley, 734 So. 
2d 529 (Fla. 4th DCA 1999). 


  
In Herman v. Herman, 170 So. 3d 833 (Fla. 3d DCA 2015), the parties agreed child 
would attend a private Montessori school for a specific school year, but the agreement 
was silent for subsequent years.  Parties agreed to fund an account with $150,000 for the 
“benefit of child’s educational costs from middle school through high school.”  Yet, in 
spite of this language, the court found that no financial information was presented to 
court or relied upon by either party.  The court could not make requisite findings 
necessary to support an extension of the private school expense obligation beyond the 
year specifically delineated in the agreement.  See also Musser v. Watkins, 752 So. 2d 
141, 142 (Fla. 2d DCA 2000). 


 
2. Extracurricular activities – Court must assess the parents’ ability to pay extracurricular 


expenses and must consider whether child is actually involved in extracurricular 
activities.  See e.g., Gross v. Zimmerman, 41 Fla. L. Weekly D1836 (Fla. 4th DCA 2016). 
Trial court was required to rely upon record support in imposing an additional financial 
obligation requirement that the father pay 98% of the child's extracurricular activities.  
There was no evidence that the child was involved in extracurricular activities.  The 
mother seeking the payment of costs of child care from the father was required to proffer 
evidence (at the final hearing) of a specific amount of child care expenses. 


 
3. Life Insurance – § 61.13(1)(c), Fla. Stat. provides that the court may order the parent 


paying support to purchase or maintain a life insurance policy, or bond, or to otherwise 
secure the award with any other assets suitable for that purpose.  The trial court is 
required to make findings as to the necessity of life insurance, and the cost. Winney v. 
Winney, 979 So. 2d 396 (Fla. 1st DCA 2008); Error to award life insurance without 
making findings as to necessity, cost and availability.  Broga v. Broga, 166 So. 3d 183 
(Fla. 1st DCA 2015); Freiha v. Freiha, 41 Fla. L. Weekly D1510 (Fla. 1st DCA 2016).  
See also Gross v. Zimmerman, 41 Fla. L. Weekly D1836 (Fla. 4th DCA 2016) (Because 
the mother presented no evidence to support a finding that circumstances suggested a 
necessity for life insurance protection of the child support award, trial court was justified 
in not requiring the father to secure payment of child support). 


 
The amount of life insurance required must not exceed the support obligation. Foster v. 
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Foster, 83 So. 3d 747 (Fla. 5th DCA 2011).  The amount of insurance was excessive, 
where the father was required to maintain $40,000 of insurance and the child was going 
to age out the same year. Peters v. Blackshear, 53 So. 3d 1233 (Fla. 1st DCA 2011).  
Where trial court imposes a lien for security, it must make specific findings as to what 
sums the lien secures. Mackoul v. Mackoul, 32 So. 3d 741 (Fla. 1st DCA 2010). 


 
 See also Velaga v. Gudapati, 148 So. 3d 550 (Fla. 2d DCA 2014) (reversing an order to 


secure life insurance for lack of sufficient findings on affordability and necessity); Eckert 
v. Eckert, 107 So. 3d 1235 (Fla. 4 th  DCA 2013) ( reversing a requirement for life 
insurance without including findings of cost and availability, and striking a court ordered 
requirement to maintain disability insurance). 


 
The Parenting Plan and/or Marital Settlement Agreement should include provisions 
requiring periodic proof of the policy, at least annually or upon any change in the insurer 
or upon request of the other party.  If the parent dies without the policy being in place, the 
other parent (and presumably the child) suffer detriment fighting with the estate. 


 
4. Travel Expenses - Travel expenses for timesharing are child-rearing expenses like any 


other pursuant to the child support guidelines established by statute and should be shared 
between the parents in accordance with their financial means. In Hindle v. Fuith, 33 So. 
3d 782 (Fla. 5th DCA 2010), the child was born in England and removed to Florida by 
the mother’s unilateral decision.  The trial court ordered that the father could only 
spend time with the child in Florida and ordered him to bear all the associated expenses.  
The 5th DCA reversed and remanded requiring consideration of travel expenses in the 
child support calculation. 
 
In the event of a relocation, the court is permitted to address how the transportation 
expenses are to be allocated between the parents and other persons entitled to access, and 
may adjust the child support as appropriate.  § 61.13001(9)(b), Fla. Stat. 


 
5. Prepaid college plans – Courts have no authority to require parents to contribute to the 


cost of college. Such requirement would amount to requiring child support for an adult.  
Leaird v. Leaird, 540 So. 2d 243 (Fla. 4th DCA 1989); but see  
Zakarin v. Zakarin, 565 So. 2d 790 (Fla. 3d DCA 1990) (upholding support obligation 
where final judgment determined child would not be fully emancipated until she turned 
twenty-one).  However, where the parties entered into an agreement creating a legal 
obligation to fund their children’s college tuition through the Florida Prepaid College 
Tuition program, years before the dissolution, then the contract can be treated as any 
other liability of the parties and distributed accordingly, including the requirement to 
continue with the contract funding. Walton v. Walton, 657 So. 2d 1214 (Fla. 4th DCA 
1995). See also Zern v. Zern, 737 So. 2d 631 (Fla. 1st DCA 1999), enforcing an 
obligation for prepaid tuition by contempt, as it was part of the child support provisions 
of the MSA. 


 
The Florida Pre-Paid College Plan only permits one owner of the Plan. It is not bound by 
a judgment or agreement that creates joint ownership of the parents. 
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The MSA provided Father would pay child support through age 21 if the child was 
enrolled in college and still living at home with the Mother.  The Court interpreted the 
MSA to merely refer to where the child was living which was not necessarily the same as 
a permanent residency.  Goff v. Kenney-Goff, 145 So. 3d 928 (Fla. 4th DCA 2014). This 
may not have been the fine line distinction intended by the parties at the time of their 
MSA. 


 
6. Orthodontics – Courts seem to be split on this issue.  Generally, orthodontia cannot be 


considered part of health expenses that a parent may be ordered to pay absent agreement.  
See Mayfield v. Mayfield, 103 So. 3d 968, 973 (Fla. 1st DCA 2012) (“[W]e reverse that 
portion of the January 2012 order construing ‘health expenses’ to include the children's 
orthodontic expenses and vacate the corresponding provisions requiring the former wife 
to pay the costs of the children's braces.”); but see Sulman v. Sulman, 510 So.2d 908 (Fla. 
4th DCA 1987) (“Although Florida courts have not been presented with this exact issue, 
they have held that treatment for such things as obesity and orthodontic problems may be 
included as an extraordinary medical expense which a former husband may be ordered to 
pay. (citing Bertram v. Bertram, 334 So.2d 70 (Fla. 3d DCA 1976), and Grobleski v. 
Grobleski, 408 So.2d 693 (Fla. 2d DCA 1982))); Clark v. Clark, 837 So. 2d 1120, 1121 
(Fla. 4th DCA 2003) (“Medical, dental, optical, orthodontic, and prescription expenses 
fall within the category of child support.”).    


 
 
F. GOOD FORTUNE 
 


1. Generally, children are entitled to share in the good fortune of their parents’ standard of 
living; however, there are limitations in situations where the children’s needs and 
standard of living are exceeded by the guideline child support obligation. 


 
2. In Ferraro v. Ferraro, 971 So. 2d 826, 828 (Fla. 3d DCA 2007), the Third DCA analyzed 


the Florida Supreme Court’s position on good fortune support.  “In Miller v. Schou, 616 
So. 2d 436, 438 (Fla. 1993), the Florida Supreme Court held that an increase in ability to 
pay is itself sufficient to warrant an increase in child support. However, the Court 
recognized that ‘[t]he child is only entitled to share in the good fortune of his parent 
consistent with an appropriate lifestyle,’ and ‘Florida's trial courts are fully capable of 
making the determination of an appropriate amount of support in these cases.’ Miller, 616 
So. 2d at 439; see also Taylor v. Taylor, 734 So. 2d 473 (Fla. 4th DCA 1999) (denying 
modification where the court found that the children, even considering the substantial 
wealth of their father, lacked nothing).” 
 
The Ferraro court ruled that the general master properly held even though child support 
guidelines based on a strict mathematical application of the father’s obligation would 
require child support payments of over $44,000 each month, the father’s present payment 
of $12,000 payment as direct child support and additional indirect payments of more than 
$16,000 per month were supported by competent, substantial evidence and that the trial 
judge did not err in approving the magistrate’s report that the mother’s motion for 
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modification of child support upward be denied, circumstances warranted deviation from 
the guidelines, § 61.30(1)(a), Fla. Stat., and that all of the children’s present and 
foreseeable future living needs were met by the father’s contributions. 


 
3. Monthly child support in excess of that needed for the day-to-day expenses of the minor 


child may be paid to a legal guardian of the property of the minor child, but only if the 
necessity for such guardianship has been proved, and a guardianship established in 
accordance with Chapter 744, Fla. Stat.  Excess good fortune support may not be paid to 
a trust or trust devise unless a guardian has been appointed and the probate court has 
jurisdiction to judicially supervise the funds.  Finley v. Scott, 707 So. 2d 1112 (Fla.  
1998). 


 
4. A trial court cannot order that increases in future child support be placed in a trust for the 


child with the obligor to act as the supervisor of the trust.  Application should be made to 
the probate division of the circuit for appointment of a guardian of the property of the 
minor child and money not needed for the child’s immediate custodial maintenance or 
good fortune award be paid to the appointed guardian of the property.  Sarnoff v. Daily, 
925 So. 2d 391 (Fla. 4th DCA 2006). 


   
G. SPLIT PARENTING PLAN ARRANGEMENTS 
 


“The purpose of the child support guidelines was to create a minimum standard of support 
for children of divorce to insure their secure futures. Substantial discretion was removed from 
the trial court in making individual child support determinations….” Simpson v. Simpson, 
680 So. 2d 1085 (Fla. 4th DCA 1996) (Warner, M., dissenting). 
 
Split parenting plan arrangements arise when each parent has the majority of time with one 
or more of the children. Judge Warner addressed the lack of a uniform method of calculation 
for support when children are in such a split arrangement. She was lamenting the problem of 
the appellate courts recognizing and approving different ways to calculate the support, and 
suggested that there ought to be but one method of calculation.   Her concern was that 
families would be   treated differently, depending on what circuit handled the case. 
 
In recent years, the 5th DCA and the 4th DCA each had the opportunity to rectify the 
competing methods of calculation. See Kelley v. Kelley, 987 So. 2d 1246 (Fla. 5th DCA 
2008) and McKenna v. McKenna, 31 So. 3d 890 (Fla. 4th DCA 2010).  
 
The 5th most recently spoke out in Terkeurst v. Terkeurst, 149 So. 3d 758 (Fla. 5th DCA 
2014). The trial court abused its discretion in calculating child support as if both of the 
parties’ two children resided with former wife where modified parenting plan provided one 
child lived with each parent and their timesharing mirrored each other.  The former 
husband’s total share of the support was 74%.  However, if each parent has an equal number 
of overnights, the former husband should have retained 50% of the total support obligation 
and based upon the income disparity, only paid 24% of the total support obligation to the 
former wife.  Reversed and remanded for a recalculation of child support based upon the 
number of overnights each child spends with each parent.   
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The 4th DCA specifically recognized that the child support guidelines do not address a split 
time sharing arrangement. Each court acknowledged there was more than one way to 
calculate the support and that a different method for determining support could be chosen. As 
long as each parent is required to pay his or her pro rata share of support, the trial court has 
discretion to determine how to calculate the split timesharing offset. 
 
Therefore, here are the two most common approaches on calculating support in split custody 
arrangements: 
 
METHOD 1 (pro rata division) 


 
1. Calculate combined net incomes and percentage of each parent’s income to the 


whole. 
 
2. Determine the total guideline support based on the number of children, and include 


amounts for health insurance and child care. 
 
3. Divide the total support by the number of children, arriving at the pro rata share for 


each child. 
 
4. Apply each parent’s percentage of support owed for the children with the other 


parent. 
 
5. Net the difference. 
 


Authority for this approach can be found in McKenna, 31 So. 3d 890; Kelley, 987 So. 2d 
1246; Devereaux v. Devereaux, 710 So. 2d 1043 (Fla. 2d DCA 1998); Gingola v. Velasco, 
668 So. 2d 1054 (Fla. 2d DCA 1996); and Winters v. Katseralis, 623 So. 2d 613 (Fla. 2d 
DCA 1993). 
 
METHOD 2 (Warner dissent in Simpson) 


 
1. Calculate guideline support for each set of children with each parent (or the gross up 


approach if appropriate). 
 
2. Net the difference. 


 
Although not law, some points to be argued as written by Melinda Gamot 
 
The mathematical difference between each method can be vast.  It is respectfully suggested 
that Judge Warner was correct in her approach, and her methodology more closely mirrors 
the intent of the child support provisions.  This approach takes into account that where both 
parents have a larger block of time with different children, their expenses will 
necessarily be greater.  This method also allows for the different adjustment in time sharing 
schedules with different children. Quite often, in the situation when split arrangements arise, 
one or more child is estranged from a parent.  Thus, some of the children can be freely 
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moving between households in a substantial time sharing arrangement, while one or more is 
spending the far greater time with one parent. Conceivably, one calculation could be based 
on the regular guideline approach; i.e. less than 20% overnights, while the other could be 
based on the gross up method. Determining support under those circumstances on just a pro 
rata basis does not seem to meet the fairness concepts contemplated by the statute.  Certainly, 
the cost of raising the children will depend on where they are living.  Nonetheless, until fixed 
by statute or case law, multiple methods of calculation will be recognized, as long as each 
parent is contributing in some meaningful fashion. 


 
H. RETROACTIVITY 
 


1. § 61.30(17), Fla. Stat. provides that the court has the discretion to award child support 
retroactive to the date when the parents did not reside together in the same household, but 
not to exceed 24 months preceding the filing of the petition. The court is to consider the 
following: 


 
a. The guideline schedule in effect at the time of the hearing shall control, unless the 


obligor demonstrates that the actual income during the retroactive period was less. 
 
b. All actual payments made for the benefit of the child during the retroactive period.  It 


is fundamental error not to include child support payments made during the 
retroactive time period.  Gillislee v. Fla. Dep’t of Revenue o/b/o Hamilton, 150 So. 3d 
294 (Fla. 1st DCA 2014). 


 
c. Installment payment plans for the arrearage are to be considered. 


 
2. § 61.30(17) is a substantive statute enacted in 1998 and is not entitled to retroactive 


application prior to that time. Accordingly, the trial court did not exceed its discretion by 
awarding retroactive child support to 1994 which was the date of the child’s birth.  Harris 
v. McKinney, 20 So. 3d 400 (Fla. 2d DCA 2009). 


 
3. Trial court must make findings as to how it computed arrears and these findings must be 


in the final judgment.  If the trial court fails to make adequate findings, it is required to 
remand for determination of child support.  Van Exter v. Diodonet-Molina, 152 So. 3d 
699 (Fla. 3d DCA 2014).  Trial court must state the amount of retroactive child support 
payor owes.  Viruet v. Grace, 41 Fla. L. Weekly D1938 (Fla. 5th DCA 2016).   


 
4. “[I]n light of section 61.30(17), if a child has turned eighteen but a parent resided with 


and supported the child before the child turned eighteen, the parent maintains his or her 
standing to recover the other parent's share of any support for the twenty-four months 
prior to the date of filing the petition pursuant to the child support guidelines.”  
Campagna v. Cope, 971 So. 2d 243, 248 (Fla. 2d DCA 2008). 


 
5. In Dickson v. Dickson, 41 Fla. L. Weekly D1807 (Fla. 4th DCA 2016), the 4th DCA 


faulted the trial court for failing to include findings related to the denial of retroactive 
support to the wife. Section 61.30(17) provides factors that the court must consider in 
determining retroactive child support. “A trial court abuses its discretion when it fails to 
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award retroactive support from the date of the filing of a petition for dissolution of 
marriage where there is a need for child support and an ability to pay.” (quoting 
Leventhal v. Leventhal, 885 So. 2d 919, 920 (Fla. 3d DCA 2004) and citing Kowal v. 
Tomlinson, 780 So. 2d 172, 173 (Fla. 2d DCA 2001)).   


 
6. On motion for clarification, the 5th DCA in Viruet v. Grace, 41 Fla. L. Weekly D1938 


(Fla. 5th DCA 2016), reversed portion of judgment where trial court required appellant to 
pay $100 per month toward arrearage but failed to state the amount of retroactive child 
support appellant owed. The appellate court remanded for the trial court to determine the 
amount of retroactive child support, if any, that Appellant owes and to enter an 
appropriate amended final judgment specifying the amount. Boyd v. Boyd, 168 So. 3d 
302, 304 (Fla. 4th DCA 2015); see also § 61.30(17), Fla. Stat. (2015) (“In an initial 
determination of child support, . . . the court has discretion to award child support 
retroactive to the date when the parties did not reside together in the same household with 
the child . . .”).  


 
7. In computing arrearages, the trial court erred in using the former wife’s estimated income 


for the year following the Final Judgment instead of the parties’ actual income during the 
period that the Husband failed to pay child support.  Arcot v. Balaraman, 12 So. 3d 861 
(Fla. 5th DCA 2009).  Where the Department possessed information on the father's 
income from the retroactive period, it was required to use retroactive income to establish 
arrearages instead of the father's present income.  Duggan v. State, Dep't of Revenue, 41 
Fla. L. Weekly D1812 (Fla. 1st DCA 2016). 


8. The Department of Revenue disregarded income information it had in its files to 
determine the retroactive child support obligation of the payor parent and instead used 
inaccurate (more recent) income information.  The payor was entitled to a recalculation 
of the retroactive child support obligation. Salters v. Dep’t of Revenue, 32 So. 3d 777 
(Fla. 2d DCA 2010). 


 
9. While an award of retroactive child support is discretionary, the court typically abuses 


that discretion when it fails to award retroactive support from the petition date, if there is 
a need for the support and the payor parent has the ability to pay.  Martinez v. Martinez, 
911 So. 2d 288 (Fla. 2d DCA 2005). 


 
10. The amount used to calculate retroactive support must be supported by competent 


substantial evidence.  Merkulova v. Elbouatmani, 150 So. 3d 1271 (Fla. 5th DCA 2014).  
The gross monthly income figure used to calculate retroactive support in the final 
judgment was not supported by competent substantial evidence, so the Fifth DCA 
remanded for trial court to recalculate retroactive support from July 1, 2011 to March 1, 
2012 to coincide with the trial court’s March 23, 2012 order awarding temporary support, 
which order was based upon the father’s first financial affidavit. 


   
11. Trial court failed to provide, in the final judgment, any explicit findings to support its 


award of child support or arrearages and did not include any findings establishing the 
father’s ability to make payment.  The lack of findings in the final judgment was an abuse 
of discretion.  Van Exter v. Diodonet-Molina, 39 152 So. 3d 699 (Fla. 3d DCA 2014).  In 
contempt proceeding, trial court must specifically find that contemnor has present ability 
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to pay as of the time of the evidentiary hearing.  Longarzo f/k/a Castillo v. Castillo, 191 
So. 3d 481 (Fla. 4th DCA 2016). 


 
12. Interest on Arrearages 


 
The recipient of child support is entitled to prejudgment interest for all arrearages from 
the date the child support is due until the date of the arrearage judgment, along with 
interest that accrues on the arrearage judgment itself.  T.J.D. v. A.G., 39 So. 3d 360 (Fla. 
2d DCA 2010). See also Vitt v. Rodriguez, 960 So. 2d 47 (Fla. 5th DCA 2007); Lamar v. 
Lamar, 889 So. 2d 983 (Fla. 4th DCA 2004); Nelson-Higdon v. Higdon, 680 So. 2d 524 
(Fla. 1st DCA 1996). 


 
I. MODIFICATION OF CHILD SUPPORT 


 
1. § 61.30(1)(a) establishes that support guideline amount as determined by this section 


presumptively establishes the amount the trier of fact shall order as child support in a 
proceeding for modification of an existing order for such support. 


 
2. § 61.30(1)(b) and (c), Fla. Stat. provide bright line rules for a substantial change in 


circumstances using the guidelines: 
  (b) The guidelines may provide the basis for proving a substantial change in 


circumstances upon which a modification of an existing order may be granted. However, 
the difference between the existing monthly obligation and the amount provided for 
under the guidelines shall be at least 15 percent or $50, whichever amount is greater, 
before the court may find that the guidelines provide a substantial change in 
circumstances. 


  (c) For each support order reviewed by the department as required by s. 
409.2564(11), if the amount of the child support award under the order differs by at least 
10 percent but not less than $25 from the amount that would be awarded under this 
section, the department shall seek to have the order modified and any modification shall 
be made without a requirement for proof or showing of a change in circumstances. 


 
3. § 61.30(11)(c), Fla. Stat. deals with modification of child support based on a parent’s 


failure to exercise timesharing. 
 


A parent’s failure to regularly exercise the time-sharing schedule set forth in the 
parenting plan, a court-ordered time-sharing schedule, or a time-sharing arrangement 
exercised by agreement of the parties not caused by the other parent which resulted in 
the adjustment of the amount of child support pursuant to subparagraph (a)10. or 
paragraph (b) shall be deemed a substantial change of circumstances for purposes of 
modifying the child support award. A modification pursuant to this paragraph is 
retroactive to the date the noncustodial parent first failed to regularly exercise the court-
ordered or agreed time-sharing schedule. 


 
4. In Buhler v. Buhler, 83 So. 3d 790 (Fla. 5th DCA 2011) the Fifth DCA reasoned: 


“Determination of when the failure to exercise visitation has occurred is not 
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instantaneous. Missing an occasional visitation will not give rise to such a finding. By its 
nature, it occurs over a period of time, and during that time frame, the non-residential 
parent still benefits from a reduction in what the child support guidelines would 
otherwise have required. The statute is unambiguous and our prior opinion in Buhler is 
clear. The modification of child support should have been retroactive to June 2006, the 
date on which regular visitation under the court-ordered schedule was found to have 
ceased.” 


 
5. The First DCA ruled it was error to adjust child support based on an assumption that the 


mother would exercise substantial time-sharing. Court's visitation order should be clear 
whether parent will exercise the statutorily required amount of visitation.  Christensen v. 
Christensen, 147 So. 3d 118 (Fla. 1st DCA 2014). 


 
6. Bloom v. Panchyshyn, 41 Fla. L. Weekly D2261 (Fla. 1st DCA 2016) addresses the 


interplay of retroactive application of a modification for failure to exercise timesharing 
with a parent’s standing to pursue child support when child is 18 but still in high school.  
The parties' mediated agreement provided for no child support to be paid for parties' one 
minor child.  Former husband filed petition for modification after child turned 18, but 
was still in high school, seeking retroactive support because former wife had no 
timesharing with the child.  Appellate court relied upon § 743.07(2), Florida Statutes 
(2015), which "clearly authorizes a parent to 'file a petition seeking child support up and 
until high school graduation for the appropriate eighteen-year-old child...'"  The court 
further relied upon § 61.30(11)(c), Fla. Stat. finding "that a modification of child 
support based on the noncustodial parent's failure to exercise time-sharing is 'retroactive 
to the date the noncustodial parent first failed to regularly exercise the . . . agreed time-
sharing schedule.'" 


 
J. TERMINATION OF CHILD SUPPORT 


1. Effective October 1, 2010, all child support orders and income deduction orders must 
provide for child support to terminate on a child’s 18th birthday unless the court finds or 
previously found that § 743.07(2), Fla. Stat. applies (see below) or is otherwise agreed to 
by the parties. See § 61.13(1), Fla. Stat. Section 743.07(2), Fla. Stat. provides that child 
support may be extended beyond a child’s 18th birthday in two instances: (1) when a 
child’s dependency is because of a mental or physical incapacity which began prior to 
such person turning 18; (2) if a person is dependent in fact, is between the ages of 18 and 
19, and is still in high school performing in good faith with a reasonable expectation of 
graduating before age 19. 


 
The court is not permitted to extend child support beyond age 18 if the child falls in that 
difficult situation of being in school full time, but graduating at age 19.  See Drake v. 
Drake, 686 So. 2d 753 (Fla. 1st DCA 1997) recognizing that the trial court lacked the 
authority to extend child support where graduation would occur after age 19.  This is not 
an uncommon fact pattern. It only requires a child to start school late, and fail to advance 
in a given year.  No matter how legitimate the reason, the court in that circumstance 
cannot extend support, and it will terminate at age 18, typically when that child is only in 
11th grade. 
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DRAFTING SUGGESTION: The following case is a painful lesson in draftsmanship. 
In Rose v. Rose, 8 So. 3d 1251 (Fla. 4th DCA 2009), the parties divorced in 1994. The 
agreement provided that child support would stop upon reaching the age of majority. 
Mother brought a modification action to extend child support through high school 
graduation since the child had turned eighteen and was still in high school. The trial court 
entered a summary judgment concluding that the child still being in high school 
constituted a substantial change in circumstances not contemplated. The appellate court 
reversed, finding there was no ambiguity in the MSA.  The statute authorizing the court 
to extend child support is not mandatory and merely authorizes the court to make the 
extension if the statutory conditions are met. 
 
The language of § 743.07(2), Fla. Stat. is very specific. When including language in an 
agreement or court order, it is highly recommended that the language of the statute be 
included, verbatim. Sloppy drafting can create unnecessary interpretation disagreements 
later. 


 
2. Where there are multiple children, the child support order and income deduction order 


must provide the full amount of monthly child support for all children, and the child 
support owed for any remaining children after one or more of the children are no longer 
entitled to receive child support.  For example, if there are three minor children, the order 
entered must provide the support amount for all three, the support amount for two after 
the eldest child emancipates with a specific date for the reduction (in most cases the 
eldest child’s 18th birthday or date of graduation from high school), the child support 
computation for the remaining two children, the date on which the middle child will 
emancipate, and the calculation of the child support for the one remaining minor child.  
This step-down is also covered in the Florida Addendum to Income Withholding Order. 


 
3. All child support orders must provide for a specific month, day and year that the 


reduction or termination of child support becomes effective. 
 
4. There are still some residual expenses for the child, but the majority of room and board is 


being covered by tuition. These cases have to be addressed on a fact specific basis, 
including such factors as the reason for attending boarding school, and the financial 
resources of the parents.  See e.g. Levenshon v. Levenshon, 907 So. 2d 602 (Fla. 3d DCA 
2005). 


 
5. For orders entered before October 1, 2010, the automatic termination of child support 


upon the emancipation of one or more of the children hinges on whether the child support 
order is unallocated between the children, or a specific amount allocated to each child. 
The language of the agreement or judgment must be carefully examined in this regard. If 
the child support is found to be unallocated between the children, it does not terminate by 
operation of law when an older child attains the age of majority or otherwise 
emancipates. However, if the award is allocated between the children, termination of 
child support is automatic upon emancipation. Karten v. Karten, 983 So. 2d 17 (Fla. 3d 
DCA 2008); Dep't of Revenue ex rel. Ortega v. Ortega, 948 So. 2d 855 (Fla. 3d DCA 
2007); Rodgers v. Reed, 931 So. 2d 236 (Fla. 5th DCA 2006); Karnbach v. Karnbach, 
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971 So. 2d 1031 (Fla. 4th DCA 2008).  See also Alvarado v. Dep’t of Revenue o/b/o 
Alvarado, 41 Fla. L. Weekly D1457 (Fla. 3d DCA 2016) (MSA established unallocated 
lump sum to be paid to former wife as child support for the parties’ four children, with no 
step-down upon emancipation of any of the four children.  Accordingly, former husband 
was required to file a petition for modification of child support for any reduction in his 
support obligation.). 


 
6. Where a child support provision for payment of child support fails to allocate the amount 


of support attributable to each child, the trial court cannot thereafter retroactively 
terminate child support before the date the petitioner requests the relief.  The reason is 
that the child support orders a lump-sum for all of the children. Rodgers v. Reed, 931 So. 
2d 236 (Fla. 5th DCA 2006); Dep't of Revenue ex rel. Hall v. Hall, 699 So. 2d 1036 (Fla. 
5th DCA 1997); State Dep't of Revenue ex rel. McClung v. McClung, 760 So. 2d 244 
(Fla. 3d DCA 2010). 


 
K. SUPPORT FOR AN ADULT CHILD WITH MENTAL OR PHYSICAL 


INCAPACITY 
 


The  legal  basis  to  extend  child  support  for  an  adult  child  with  disabilities  is  
governed by § 743.07(2), Fla. Stat.: 
 
This section shall not prohibit any court of competent jurisdiction from requiring support for 
a dependent person beyond the age of 18 years when such dependency is because of a mental 
or physical incapacity which began prior to such person reaching majority… 
 
“Mental or physical incapacity” is not a term defined by statute. Just as there are different 
levels of “incapacity” for purposes of the guardianship statutes, presumably there could be 
different levels of incapacity for purposes of this support statute. Certainly there are degrees 
of incapacity that directly go to the issue of support. A mentally challenged adult may have 
sufficient independence to share a room with a roommate, but still be incapable of self-
support. If contested, the claimant would presumably have to prove incapacity for self-
support by independent and verified proof. 
 
 
There are too many variations of “incapacity” to make sweeping statements of the level of 
support. Presumably, support for an adult “incapacitated” child would turn on actual need 
and the ability of each parent to pay. 
 
In Hanley v. Hanley, 734 So. 2d 529 (Fla. 4th DCA 1999), the husband was ordered to pay 
monthly child support beyond the child’s eighteenth birthday, due to his special needs, in the 
amount of $649. How that amount was determined is not explained in the opinion.  The 
support was ordered to continue until the trial court determined that he was no longer 
dependent within the meaning of § 743.07, Fla. Stat.  The only facts provided are that the 
child had learning disabilities and was in need of special schooling. 
 
Can support be ordered after age 18, if the disability occurred prior to 18? In Taylor v 
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Bonsall, 875 So. 2d 705 (Fla. 5th DCA 2004), the parties reached an earlier marital 
settlement agreement that specifically provided for support to stop by a certain date if it was 
not otherwise extended. One of the children had brain impairment.  The mother filed her 
petition to extend child support, but the order on that petition was not entered prior to the 
effective date referenced in the Agreement. The appellate court held that the trial court no 
longer had jurisdiction to modify an extension of the child support. Instead, the now adult 
child would have to bring a separate independent action for her support.  See also Brown v. 
Brown, 714 So. 2d 475 (Fla. 5th DCA 1998), where the adult child was 26 years old when 
the mother sought to modify the underlying child support order. The court held that both 
parents have a duty of support for the incapacitated adult child, and the child would have to 
bring her own action. 
 
A parent lacked standing in the parent’s individual capacity to pursue child support for an 
adult child in Lawrence v. Hershey, 890 So. 2d 350 (Fla. 4th DCA 2004). There, the autistic 
child was 18 at the time of the decision although the mother filed the support petition 13 days 
prior to the child’s birthday. The court recognized that while the child is a minor, the parent 
may pursue support. Once the child reaches the age of majority, the parent loses standing and 
the action must be brought by the child.  See also Dep’t of Health & Rehabilitative Services, 
etc. v. Holland, 602 So. 2d 652, 654 (Fla. 5th DCA 1992). 
 
Because wife did not file a petition to modify child support to extend child support beyond 
majority pursuant to pursuant to section 743.07(2), prior to the time the parties' brain 
damaged son emancipated, the court did not have subject matter jurisdiction to modify 
support.  Loza v. Marin, 41 Fla. L. Weekly D1877 (Fla. 2d DCA 2106).  The child support 
obligation terminated when the son turned 18 because he had previously graduated from high 
school. 
 
The incapacitated child always has standing to bring an action for support against the parents, 
providing the incapacity began during the child’s minority. See Hastings v. Hastings, 841 So. 
2d 484 (Fla. 3d DCA 2003) (permitting a 50 year old man to pursue a support action). 
 
But see D.J.S. v. W.R.R., 99 So. 3d 991 (Fla. 2d DCA 2012). There, the court held the trial 
court did have jurisdiction to entertain a modification of child support, based on two 
considerations. First, even though the child was 18, he was still in high school with the 
reasonable expectation of graduating before age 19; hence, § 743.07(2), Fla. Stat. governed.  
Second, the child was physically incapacitated; thus, the child had standing to bring his own 
action under § 743.07(2), Fla. Stat. 
 
An action for support pursued by an incapacitated adult will require appointment of a 
guardian in order to bring the action, since the adult is, by definition, incapacitated. Both 
parents are presumed necessary defendants, since both parents owe a duty of support. This 
suggests the court needs to appoint an independent guardian to represent the adult child. 
 
Be aware that the trial court lacks subject matter jurisdiction over time-sharing and custody 
issues pertaining to adult special needs children, even where a settlement agreement is in 
place. In Gamache v. Gamache, 14 So. 3d 1236 (Fla. 2d DCA 2009), the court recognized 
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that while the trial court properly awarded long term support for a special needs child 
pursuant to § 743.07(2), Fla. Stat., it did not retain jurisdiction to resolve visitation issues 
now that the child is a legal adult and not party to the proceedings. 


 
L. A THIRD PARTY’S ENTITLEMENT TO SUPPORT 
 


The legal basis to require parents to pay support to third parties is found at § 61.13(1)(a), Fla. 
Stat.: 


 
In a proceeding under this chapter, the court may at any time order either or both parents who 
owe a duty of support to a child to pay support to the other parent or, in the case of both 
parents, to a third party who has custody in accordance with the child support guidelines 
schedule in § 61.30. 


 
Where the DOR filed a petition on behalf of a relative caretaker, seeking child support and 
health insurance, and the father was unknown, it was error to impute income to him, and the 
mother was responsible for 100% of the support obligation to the third party caretaker. Dep't 
of Revenue ex rel. Bufford v. Pipkin, 48 So. 3d 1010 (Fla. 5th DCA 2010). 


 


IX. MISCELLANEOUS TOPICS 
 


A. Standard of Review  
 


A child support determination is within the sound discretion of the trial court, subject to the 
statutory guidelines and the reasonable test.  Shaw v. Nelson, 4 So. 3d 740 (Fla. 1st DCA 
2009); Ondrejack v. Ondrejack, 839 So. 2d 867 (Fla. 4th DCA 2003). “The standard of 
review for a child support award is abuse of discretion.” McKenna v. McKenna, 31 So. 3d 
890 (Fla. 4th DCA 2010) (addressing a split custody case); Karimi v. Karimi, 867 So. 2d 471 
(Fla. 5th DCA 2004); Parker v. Parker, 141 So. 3d 1291 (Fla. 1st DCA 2014). 


 
However, the standard for review governing a trial court’s imputation of income, for child 
support purposes, is whether the determination is supported by competent, substantial 
evidence. See Dep’t of Revenue ex rel. Bufford v. Pipkin, 48 So. 3d 1010 (Fla. 5th DCA 
2010); Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 2007); Burkley v. Burkley, 
911 So. 2d 262 (Fla. 5th DCA 2005). 


 
Mathematical Calculations – Whether a trial court’s mathematical computations of child 
support are correct is a question of law which is reviewed de novo. Kareff v. Kareff, 943 So. 
2d 890 (Fla. 4th DCA 2006); Cameron v. Dickey, 871 So. 2d 1022 (Fla. 5th DCA 2004); 
Henry v. Henry, 41 Fla. L. Weekly D1184, 191 So. 3d 995 (Fla. 4th DCA 2016). 


 
B. Administrative Support Orders v. Circuit Court 
 


Section 409.2563 establishes the administrative proceeding whereby the Department of 
Revenue can establish child support obligations in Title IV-D cases where there is no existing 
court order of support.  Once properly established, the circuit court lacks jurisdiction to 
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vacate or retroactively affect the order. Dep't of Revenue v. Mansala, 982 So. 2d 1257 (Fla. 
1st DCA 2008). However, a circuit court does have the power to issue a superseding order 
changing support prospectively. Dep't of Revenue ex rel. Gauthier v. Hoover, 40 So. 3d 99 
(Fla. 5th DCA 2010); Dep't of Revenue v. Secor, 146 So. 3d 1250 (Fla. 2d DCA 2014).  The 
administrative law judge has authority to retroactively modify its own order if that original 
administrative order has not been modified by a circuit court.  Dep’t of Revenue v. Wolf & 
Guilliams, 164 So. 3d 101 (Fla. 1st DCA 2015). 
 
Notice to DOR of Circuit Court Petition - § 409.2563(4)(n) provides “That if the parent from 
whom support is being sought files an action in circuit court and serves the department with a 
copy of the petition within 20 days after being served notice under this subsection, the 
administrative process ends without prejudice and the action must proceed in circuit court.”  
Such notice to the DOR is governed by Fla. R. Jud. Admin. 2.516.  See Johnson v. Dep't of 
Revenue ex rel. Johnson, 41 Fla. L. Weekly D2290 (Fla. 1st DCA 2016).  DOR proceeding 
should have terminated after father served DOR with a copy of a filed circuit court petition 
addressing child support obligations.  Father mailed DOR a copy of his filed circuit court 
petition on the 19th day after his receipt of DOR's notice of Proceeding.  Notice to the DOR 
under § 409.2563(4)(n) is governed by Fla. R. Jud. Admin. 2.516.  Accordingly, service by 
mail is complete upon mailing.  DOR's notice did not provide an e-mail address for service of 
father's petition nor provide the name of an attorney but did provide a mailing address for 
service.  Father's notice to the DOR of his filed petition was timely and sufficient and the 
DOR should not have moved forward with its administrative case. 


 
C. Notice to Payor 
 


Payor must have sufficient notice of obligation to pay.  Irizarry v. Dep't of Revenue, 137 So. 
3d 504 (Fla. 4th DCA 2014).  Final Modified Administrative Support Order vacated due to 
insufficient notice to the payor.  Appellee confessed error. 


 
D. Temporary Abatement 
 


There is well established precedence for modifying child support where there has been a 
permanent and substantial change of circumstances. However, there are also a number of fact 
situations that logic suggests would be grounds to temporarily abate support for a period of 
time. These would include such circumstances as a child being temporarily detained in jail or 
a  juvenile facility, or the child is temporarily in a rehabilitation center, or where the obligor 
is temporarily out of work, or temporarily injured and unable to work; all situations where 
the reason for abatement is clearly temporary. See the materials on modification actions for 
case authority, supra. 


 
E. Uniform Interstate Family Support Act 
 


Chapter 88, Fla. Stat. is the Florida codification of the “Uniform Interstate Family Support 
Act.” While the typical private practitioner will not likely have the occasion to deal with this 
chapter on a regular basis, it is a powerful act. Lawyers, judges, and magistrates dealing with 
child support issues should be familiar with its basic tenets. 
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In summary, this act permits a court or tribunal in this state to exercise jurisdiction over a 
nonresident under certain conditions, and once properly exercised, it can establish, enforce, 
or modify a child support order or spousal support order.  It can also determine parentage. 
 
See Arquette v. Rutter, 150 So. 3d 1259 (Fla. 5th DCA 2014), in which the Fifth District 
found the trial court lacked jurisdiction to modify child support order because neither mother 
nor the child lived in Florida.  In this case, California entered a support order.  The father 
relocated to Florida, mother and child relocated to Georgia.  No consent was filed in 
California to permit modification in Florida.  When not all parties reside in Florida, a Florida 
court may only modify the foreign order under the following circumstances: 


 After notice and a hearing, the court finds that: 
 a. The child, oblige and obligor do not reside in the issuing state; 
 b. The Petitioner seeks modification and is NOT a FL resident; and 
 c. The Florida tribunal has personal jurisdiction over the respondent. 


F. Rules Concerning Sensitive v. Confidential Information 


1. Sensitive Information:  Fla. R. Jud. Admin. 2.425(a) Limitations for Court Filings 
provides generally that certain private or “sensitive” information should NOT be placed into 
the court file for the public to see.   


2.425(a) Unless authorized to be filed by subdivision (b), by a statute (see below for one or 
two family law statutes implicated), by another rule of court, or by a court ordering 
otherwise, designated sensitive information should not be filed with the court [meaning it 
should be eliminated by you from the document before you file].  If the following 
information has relevance to the case and is needed by the Court, it must be limited to the 
following format: 


i. The initials [only] of any person known to be a minor; 


ii.  The year of birth [only] of a person’s birthdate; 


iii.  No portion of any (a) social security number, (b) bank account number, (c) 
credit card account number, (d) charge account number, or (e) debit account 
number. 


iv.  The last four digits of any (a) taxpayer identification number (TIN), (b) 
employee identification number, (c) driver’s license number, (d) passport 
number, (e) telephone number, (f) financial account number, except as set 
forth in subdivision (a)(3), (g) brokerage account number, (h) insurance policy 
account number, (i) loan account number, (j) customer account number, or (k) 
patient or health care number. 


2. Fla. R. Jud. Admin. 2.425(b) also provides additional exceptions to the ones 
already stated (statute, another rule of court, or the court orders otherwise) as follows: 


Per 2.425(b) Exceptions.  Subdivision (a) does not apply to [meaning that you can file] 
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the following information (among others): 


i. The birth date of a minor whenever the birthdate is necessary for the court 
to establish and maintain subject matter jurisdiction. 


ii. The name of a minor in any order relating to parental responsibility, 
timesharing, or child support. 


iii. The birth date of a party in a writ of attachment or notice to payor. 


3. Family Law Statute that creates a clear cut exception recognized in 2.425(a): 


Child Support Orders:  § 61.13(1)(d)1., Fla. Stat., requires all child support orders 
to include the full name and date of birth of each minor child who is the subject of 
the order. 


4. Sometimes the Rules of Procedure and the Statutes send you in a circle.   


UCCJEA:  § 61.503 (UCCJEA) defines “child” as a person who has not attained 
18 years of age.  How will one determine if a person has attained the age of 18 
years of age without the person’s full birth date?  Therefore, the information 
required under the UCCJEA is arguably an exception under 2.425(a) since the 
statute requires the information.  


Arguably, a Uniform Child Custody Jurisdiction and Enforcement Affidavit is an 
exception per 2.425(b) as the birthdate of a minor is necessary for the court to 
establish and/or maintain jurisdiction, given the court must be advised if the child 
is still a minor.   


But see § 61.522 Information to be submitted to the court (UCCJEA), which 
provides in subsection (1) Subject to Florida law providing for the confidentiality 
of procedures, addresses and other identifying information (doesn’t specifically 
state birthdate) in a child custody proceeding, each party, shall give information, 
if reasonably ascertainable, under oath as to the child’s (implies must give 
birthdate to establish the person to whom you refer is a child) present address, etc. 


Conclusion as to UCCJEA: the birthdate is definitely necessary for the court to 
establish jurisdiction.  It is an exception under 2.425(b).   


5. Mandatory Confidential Information.  Fla. R. Jud. Admin. 2.420 addresses 
information that is required to be kept confidential from the public.  It is not 
merely “sensitive” like the information covered in Rule 2.425, it is mandated by 
statute NOT to be filed without protecting it so that the Clerk can keep it from 
public view.  This Rule requires a filer (that is you-the attorney) to file a Notice of 
Confidential Information Within Court Filing – Appendix to Rule 2.420 [for 22 
listed categories set forth in 2.420(d)(1)(B)] or to file a Motion to Determine 
Confidentiality [for any other mandatorily confidential information] if what you 
are filing is not listed under 2.420(d)(1)(B). 
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6. The two rules of judicial administration are meant to be read together.  The intent 
is to limit the filing of sensitive and confidential information in court records to 
only that which is necessary.  If it is not necessary, simply do not include it.  If it 
is necessary and required per family law statute, it is ok to file the document with 
the sensitive, or even confidential information.  However, if the information is 
confidential and therefore protected from public access, you have to file along 
with it, a “Notice of Confidential Information within Court Filing” on the form 
provided within Florida Rule of Judicial Administration 2.420 and complete it 
properly.  You should redact out any sensitive information which is not necessary 
or required.      


7. As of January 1, 2015, Florida Family Law Rule of Procedure 12.012 
(Minimization of Sensitive Information) became effective.  This rule is patterned 
after Florida Rule of Civil Procedure 1.020, which requires pleadings and other 
papers filed with the court in civil cases to comply with Fla. R. Jud. Admin. 2.425 
(Minimization of the Filing of Sensitive Information).  Fla. Fam. L. R. P. 12.012 
requires the same in family law cases. 


 
8. The Rules of Judicial Administration govern all family and civil cases.  Fla. Fam. 


L. R. P. 12.012 simply draws the family law practitioner’s attention to the Rules 
of Judicial Administration and clarifies that, yes, we are governed by 2.425.  
Family law cases are already governed by the Rules of Civil Procedure unless the 
Florida Family Law Rules of Procedure indicates otherwise.  Thus, when the 
Rules of Civil Procedure adopted 1.020, family law cases were governed by Civil 
Rule of Procedure 1.020 which incorporated Fla. R. Jud. Admin. 2.425.  There is 
now a triple layer (RJA, CIVIL & FAMILY) of rules governing the Minimization 
of Sensitive Information. 
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2016 CASES RE: CHILD SUPPORT THROUGH NOVEMBER 7, 2016 
 


CASE D
C
A 


TOPICS BRIEF DESCRIPTION 


Voorhees v. 
Voorhees, 41 
Fla. L. Weekly 
D2452 (Fla. 4th 
DCA 2016) 


4th Movant must 
specifically 
plead for 
Increase in 
Child Support 


The former wife's request for a child support 
increase was not properly pled, where amended 
emergency petition for modification of timesharing 
with the minor children and sole parental 
responsibility requested, among other things, 
exclusive timesharing, sole parental responsibility, 
and “any and all other relief [that the court] deems 
just and proper.”  It was incumbent upon the former 
wife to have expressly pled such a request for 
increased child support in her petition, and not rely 
upon a “catch-all” phrase.  The former husband did 
not try the former wife's request for a child support 
increase by consent. Rather, the former husband 
repeatedly objected that the former wife did not 
plead for such relief. 


Session v. 
Bradshaw, 41 
Fla. L. Weekly 
D2452 (Fla. 4th 
DCA 2016) 


4th Adjustment of 
Child Support 
vis-à-vis 
Modification of 
Timesharing 


Trial court properly left child support and financial 
obligations undisturbed where it had not yet made 
an ultimate decision on timesharing in the best 
interest of the child.  Affirmance was without 
prejudice for appellant to seek modification of 
support and financial obligations following trial 
court’s ultimate ruling on timesharing.  (Citing § 
61.30(11)(b), Fla. Stat. (2014) (providing for 
adjustment of child support where a time-sharing 
schedule provides that the child spend a substantial 
amount of time with each parent)). 


Chanin v. 
Feigenheimer, 
41 Fla. L. 
Weekly D2446 
(Fla. 4th DCA 
2016) 


4th Income for 
Child Support  
 
Conspiracy of 
Employer and 
Child Support 
payor to commit 
Fraud in 
purposely 
diverting W-2 
Income 


Former wife brought action for conspiracy between 
former husband and employer to commit fraud in 
action for upward modification of child support, 
where wife alleged husband and his employer 
conspired to depress his W-2 income by directing a 
substantial portion of his income to a corporation 
formed by the husband, with his new wife as the 
president and sole owner of the company. Appellant 
adequately pleaded the elements of a conspiracy to 
commit fraud.  The 4th DCA certified the following 
question to the Florida Supreme Court: 
May a former spouse pursue an independent tort 
claim against the employer of the other former 
spouse for fraudulent conduct that (1) occurs after 
the final judgment and (2) falsely depresses that 







50 
	


spouse's income so as to limit the obligation for 
child support?	


Dep’t of Revenue 
o/b/o Harris v. 
Crawford, 41 
Fla. L. Weekly 
D2375 (Fla. 1st 
DCA 2016) 


1st Deductions for 
Expenses in 
calculating Net 
Income for 
Child Support  
 
§ 61.30(3), Fla. 
Stat. 


First DCA vacated order that erroneously allowed 
father multiple deductions for expenses against his 
gross income that were not permitted by section 
61.30(3), Florida Statutes (2016), and remanded for 
recalculation of parents’ respective net incomes for 
purposes of child support guidelines.  DCA further 
ordered trial court to consider any retroactive 
underpayment as a result of the improper 
consideration of deductions. 


Saucier v. 
Nowak, 41 Fla. 
L. Weekly 
D2339 (Fla. 5th 
DCA 2016) 


5th Imputation of 
Income for 
Child Support  
 
Judgment must 
comport to oral 
pronouncement 


Fifth DCA remanded to trial court to make final 
judgment consistent with court’s oral 
pronouncements that it would impute income that 
was higher than minimum wage based on testimony 
that mother could work as a phlebotomist.  “Florida 
trial courts may impute income to voluntarily 
unemployed parents when computing child support 
payments. See Owen v. Owen, 867 So. 2d 1222, 
1223 (Fla. 5th DCA 2004).” 


Johnson v. Dep't 
of Revenue ex 
rel. Johnson, 41 
Fla. L. Weekly 
D2290 (Fla. 1st 
DCA 2016) 


1st DOR vs. Circuit 
Court 
jurisdiction 
 
Service on DOR 


DOR proceeding should have terminated after father 
served DOR with a copy of a filed circuit court 
petition addressing child support obligations.  Father 
mailed DOR a copy of his filed circuit court petition 
on the 19th day after his receipt of DOR's notice of 
Proceeding.  Notice to the DOR under § 
409.2563(4)(n) is governed by Fla. R. Jud. Admin. 
2.516.  Accordingly, service by mail is complete 
upon mailing.  DOR's notice did not provide an e-
mail address for service of father's petition nor 
provide the name of an attorney but did provide a 
mailing address for service.  Father's notice to the 
DOR of his filed petition was timely and sufficient 
and the DOR should not have moved forward with 
its administrative case. 


Bloom v. 
Panchyshyn, 41 
Fla. L. Weekly 
D2261 (Fla. 1st 
DCA 2016) 


1st Modification of 
child support 
 
Emancipation 


Parties' mediated agreement provided for no child 
support to be paid for parties' one minor child.  
Former husband filed petition for modification after 
child turned 18, but was still in high school, seeking 
retroactive support because former wife had no 
timesharing with the child.  Appellate court relied 
upon § 743.07(2), Florida Statutes (2015), which 
"clearly authorizes a parent to 'file a petition seeking 
child support up and until high school graduation for 
the appropriate eighteen-year-old child...'"  The 
court further relied upon § 61.30(11)(c), Fla. Stat. 
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finding "that a modification of child support based 
on the noncustodial parent's failure to exercise time-
sharing is 'retroactive to the date the noncustodial 
parent first failed to regularly exercise the . . . 
agreed time-sharing schedule.'" 


Lupola v. 
Lupola, 41 Fla. L. 
Weekly D2249 
(Fla. 1st DCA 
2016) 


1st Non-covered 
medical 
expenses 


"Non-covered medical expenses are generally to be 
allocated in the same percentage as the child support 
allocation when they are ordered to be separately 
paid, unless there is some ‘logically established 
rationale in the final judgment to the contrary.’” 
(citing Mayfield v. Mayfield, 103 So. 3d 968, 972 
(Fla. 1st DCA 2012) (quoting Zinovoy v. Zinovoy, 
50 So. 3d 763, 764-65 (Fla. 2d DCA 2010)). 


Liguori v. 
Liguori, 41 Fla. 
L. Weekly D2116 
(Fla. 2d DCA 
2016) 


2d Temporary child 
support 
 
Coverage of 
Insurance 


Trial court erred in awarding temporary child 
support back to the date of filing instead of the date 
when the husband moved out of the house. 
 
"We...note that although the child support guidelines 
attached to the final judgment include the cost of the 
children's insurance as an expense to the former 
wife, for clarity the trial court should specify in the 
final judgment that the former wife is to provide the 
children's insurance." 


Colino v. Colino, 
41 Fla. L. 
Weekly D1990 
(Fla. 5th DCA 
2016) 


5th Reconsideration 
of child support 
 
Income 


Where appellate court redistributed property and 
determined that husband should have received 
certain real property, the trial court was instructed to 
reconsider child support based on additional or 
imputed income from property. 


Viruet v. Grace, 
41 Fla. L. 
Weekly D1938 
(Fla. 5th DCA 
2016) 


5th Retroactive 
support 


On motion for clarification, the 5th DCA reversed 
portion of judgment where trial court required 
appellant to pay $100 per month toward arrearage 
but failed to state the amount of retroactive child 
support appellant owed. The appellate court 
remanded for the trial court to determine the amount 
of retroactive child support, if any, that Appellant 
owes and to enter an appropriate amended final 
judgment specifying the amount. Boyd v. Boyd, 168 
So. 3d 302, 304 (Fla. 4th DCA 2015); see also § 
61.30(17), Fla. Stat. (2015) (“In an initial 
determination of child support, . . . the court has 
discretion to award child support retroactive to the 
date when the parties did not reside together in the 
same household with the child . . . .”). 


Dep't of Revenue 
v. Shirer, 41 Fla. 
L. Weekly 


2d SSI payments to 
child 
 


Section 61.30(11)(a)2. prohibits a court from 
reducing a parent's child support obligation based 
upon a child's receipt of SSI. 
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D1904 (Fla. 2d 
DCA 2016) 


Parents' mental 
capacity and 
ability to earn 
income 


 
Trial court erred in concluding "the Father did not 
have 'the ordinary capacity' to pay child support 
because of his mental disability."  The trial court 
was required to make findings regarding the father's 
current ability to maintain employment and to earn 
income. 
 
The Department was not permitted to rely upon only 
three quarters of the father's earnings history where 
his history was "sporadic at best."  The Department 
was required to show substantial competent 
evidence of the father's ability to produce a similar 
level of income in the future. 


Loza v. Marin, 
41 Fla. L. 
Weekly D1877 
(Fla. 2d DCA 
2016) 


2d Automatic 
termination of 
support 
 
Support for an 
adult child 


Child support orders are required pro forma to 
terminate upon a child reaching majority, unless 
section 743.07(2) applies or the parties agree 
otherwise. § 61.13(1)(a)1.a. 
 
Because wife did not file a petition to modify child 
support to extend child support beyond majority 
pursuant to pursuant to section 743.07(2), prior to 
the time the parties' brain damaged son 
emancipated, the court did not have subject matter 
jurisdiction to modify support.  The child support 
obligation terminated when the son turned 18 
because he had previously graduated from high 
school. 


Gross v. 
Zimmerman, 41 
Fla. L. Weekly 
D1836 (Fla. 4th 
DCA 2016) 


4th Deviation - 
burden of 
persuasion 
 
Judicial notice 
of temporary 
relief 
proceeding 
 
Extracurricular 
activities 
obligation 
 
Child care 
expenses 
 
Life insurance 
 


Where a father sought a deviation from guidelines, 
the trial court properly placed upon the father the 
burden of persuasion that the presumptive guideline 
support amount was inappropriate. 
 
Trial court was not required to take judicial notice 
of the findings made by the trial court in granting 
the temporary relief.  The father should have asked 
the trial court to take judicial notice of the evidence 
presented or determinations made during the 
temporary relief proceeding. 
 
Trial court was required to rely upon record support 
in imposing an additional financial obligation 
requirement the father to pay 98% of the child's 
extracurricular activities.  There was no evidence 
that the child was involved in extracurricular 
activities. 
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RSUs not 
income for 
support 
purposes 


 
The mother seeking the payment of costs of child 
care from the father was required to proffer 
evidence (at the final hearing) of a specific amount 
of child care expenses. 
 
Because the mother presented no evidence to 
support a finding that circumstances suggested a 
necessity for life insurance protection of the child 
support award, trial court was justified in not 
requiring the father to secure payment of child 
support. 
 
Trial court properly excluded father's RSUs from 
income for child support purposes where father 
proffered unrebutted testimony that the RSUs were 
not income producing assets and were more like 
retirement benefits. 


Duggan v. State, 
Dep't of 
Revenue, 41 Fla. 
L. Weekly 
D1812 (Fla. 1st 
DCA 2016) 


1st Income for 
arrearage 
calculation 


Where the Department possessed information on the 
father's income from the retroactive period, it was 
required to use retroactive income to establish 
arrearages instead of the father's present income. 


Dep't of Revenue 
v. Llamas, 41 
Fla. L. Weekly 
D1810 (Fla. 1st 
DCA 2016) 


1st Incarcerated 
parent 
 
Modification 
 
Voluntary 
unemployment 
 
Imputation of 
income 


The Administrative Law Judge (ALJ) declined to 
award current child support because the father was 
going to prison shortly after the hearing and, 
therefore, lacked present ability to pay support. The 
Department of Revenue (DOR) urged the appellate 
court to reverse the support order and adopt the 
holding of McCall v. Martin, 34 So. 3d 121 (Fla. 4th 
DCA 2010), which found that the trial court erred in 
refusing to set an initial award for child support 
under similar circumstances. "Because we find that 
the controlling statutes and Florida Supreme Court 
precedent do not permit imputation of income for 
child-support purposes in these circumstances, we 
decline to follow McCall, certify conflict with 
McCall, and affirm the Order below."  The court 
found that Jackson does not require imputation of 
income to an incarcerated parent. 


Dep't of Revenue 
v. Nunez, 41 Fla. 
L. Weekly 
D1809 (Fla. 1st 
DCA 2016) 


1st Deviation for 
noncovered 
medical costs 
 
Findings 


The ALJ erred in holding that the father was not 
responsible for paying any of the child's uncovered 
medical expenses due to an improper finding of the 
father being unable to pay.  The father's remaining 
net monthly income, after child support, was $555, 
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required for 
inability to pay 


and “a party's earnings are already taken into 
consideration when calculating the guideline child 
support obligation of the party.”  No evidence was 
proffered to support a finding that the father was 
unable to pay anything toward the child's 
noncovered medical expenses. 
 
"[A] trial court must not so deviate without making 
specific findings of fact, based on competent 
substantial evidence, of such inability. A mere 
notice of the absolute dollar amount of a parent's net 
monthly income is insufficient to establish inability 
to pay, but such a finding may be appropriate when 
the trial court receives competent substantial 
evidence of a parent's monthly expenses, including 
expenses associated with a serious medical 
condition." 


Dickson v. 
Dickson, 41 Fla. 
L. Weekly 
D1807 (Fla. 4th 
DCA 2016) 


4th Retroactive 
child support 


§ 61.30(17) provides factors that the court must 
consider in determining retroactive child support. 
“A trial court abuses its discretion when it fails to 
award retroactive support from the date of the filing 
of a petition for dissolution of marriage where there 
is a need for child support and an ability to pay.” 
(quoting Leventhal v. Leventhal, 885 So. 2d 919, 
920 (Fla. 3d DCA 2004) and citing Kowal v. 
Tomlinson, 780 So. 2d 172, 173 (Fla. 2d DCA 
2001)).  The 4th DCA faulted the trial court for 
failing to include findings related to the denial of 
retroactive support to the wife. 


Adkins v. 
Sotolongo, 41 
Fla. L. Weekly 
D1780 (Fla. 3d 
DCA 2016) 


3d GAL fees 
 
Findings 
required for 
Child Support 
Modification 


Upon GAL’s motion to compel payment of her fees, 
the trial court ordered the father to divert $200 of his 
child support payment each month directly to the 
GAL, until further order of the court.  The trial court 
additionally ordered the father to pay the balance of 
monthly child support (after $200 to GAL) to the 
mother through the central depository.  The 3d DCA 
reversed because the trial court failed to include 
specific statutory findings as to the parties’ income, 
basis for modified support amount or justification 
for departure from guidelines. 
 
(Citing Wilcox v. Munoz, 35 So. 3d 136, 139 (Fla. 
2d DCA 2010) (holding the failure to include 
findings regarding the parties' incomes for purposes 
of child support calculations renders a judgment 
facially erroneous, and the absence of a transcript 







55 
	


does not preclude reversal on that basis)). 
Dep’t of Revenue 
v. Ervilus and 
Ilysse, 41 Fla. L. 
Weekly D1762 
(Fla. 1st DCA 
2016) 


1st Subject matter 
jurisdiction 
 
DOR litigants 


An ALJ has subject matter jurisdiction to issue a 
final support order that departs from the original 
amount of child support granted in a proposed order.  
(Relying on Dep't of Revenue v. Reyes, 181 So. 3d 
1270, 1271 (Fla. 1st DCA 2015)).   
 
The 1st DCA acknowledged that the majority of 
parties in these cases are self-represented, lack the 
means or ability to follow Courts’ decisions, and 
lack knowledge of their rights to petition for 
modification and of the procedures to pursue their 
rights.  The Court further encouraged counsel to 
provide appropriate notice of rights and procedures 
to “this class of litigants.” 


Back v. Back, 41 
Fla. L. Weekly 
D1696 (Fla. 2d 
DCA 2016) 


2d Voluntary 
unemployment 
 
Imputation of 
income 
 
Required 
findings 


Imputing income to an unemployed parent for 
purposes of child support is a two-step process:  
first, the court must determine whether the parent's 
unemployment is voluntary; the court then 
determines what level of income to impute. (Citing 
Cash v. Cash, 122 So. 3d 430, 434 (Fla. 2d DCA 
2013)).   
 
Where parties did not dispute that the husband’s 
unemployment was involuntary nor that the 
husband’s termination did not result from 
misconduct, the trial court erred in imputing 
income. 
 
The trial court could not consider husband’s recent 
earnings and financial affidavit to impute income 
where it was undisputed that the husband’s 
unemployment was involuntary at the time of the 
final hearing. 
 
The 2d DCA instructed the trial court to recalculate 
the husband’s child support obligation based on 
evidence of actual employment status and earnings, 
which may have changed since the entry of the final 
judgment. 


Bachman v. 
Bachman, 41 
Fla. L. Weekly 
D1671 (Fla. 2d 
DCA 2016) 


2d Credits for not-
incurred child 
care costs 
 
Modification 
 


“A trial court can only modify support payments 
prospectively from the time a petition for 
modification is filed.” (Quoting Fayson v. Fayson, 
482 So. 2d 523, 525 (Fla. 5th DCA 1986)). 
 
Trial court erred in granting former husband’s 







56 
	


 modification petition for retroactive reduction in 
child support, where former husband filed 
supplemental petition in June 2012 seeking credit 
for arrears for child care costs that had not been 
incurred since April 2009.  Trial court was only 
permitted to credit the former husband for not-
incurred child care costs retroactive to June 2012. 
 
The parties acknowledged that the former husband 
was not procedurally entitled to credit through May 
2012. 


Holaway v. 
Holaway, 41 Fla. 
L. Weekly 
D1576 (Fla. 5th 
DCA 2016) 


5th Imputed income Trial court must explain the calculations it used to 
arrive at a party’s imputed income in determining 
child support.  Remanded for clarification. 
 
 


Everett v. 
Everett, 41 Fla. 
L. Weekly 
D1554 (Fla. 1st 
DCA 2016)  


1st Contempt for 
failure to pay 
support 
 
Stay of order 
granting 
contempt and 
incarceration 


First DCA denied appellant’s request for emergency 
stay of an order granting the former wife’s 8th 
motion for contempt and sentencing appellant to 
120 days incarceration, where former husband was 
$21,607 in arrears, the trial court found he has had 
and continues to have the ability to pay based on 
VA disability benefits amounting to $3,220/month.  
Former husband filed supplemental petitions for 
modification based on his increased timesharing, but 
failed to file proper financial disclosure, set 
mediation or set hearings, and his income had 
slightly increased since the original MSA.   
 
In deciding the motion for stay, the lower tribunal 
was to consider the likelihood of prevailing on 
appeal and irreparable harm to the appellant if the 
motion is not granted. 


Freiha v. Freiha, 
41 Fla. L. 
Weekly D1510 
(Fla. 1st DCA 
2016) 


1st Timesharing 
and child 
support 
 
Life insurance 
securing support 


The absence of a parenting plan which included a 
timesharing schedule was a fundamental error and 
required reversal of a final judgment.  Trial court 
was required to enter a timesharing schedule and 
recalculate the former husband’s child support 
obligation based on the timesharing.   
 
The 1st DCA revered the life insurance maintenance 
requirement because the amount of coverage 
required to be maintained by the former husband 
lacked sufficient evidentiary basis because (a) there 
was no evidence of availability or cost of insurance 
or (b) the former husband’s ability to pay that 
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unknown cost.   
 
Trial court must make findings as to the payor’s cost 
of insurance and ability to pay such cost. 


J.N.S. v. A.M.A., 
41 Fla. L. 
Weekly D1491 
(Fla. 5th DCA 
2016) 


5th Net income - 
Mandatory 
retirement 
benefits 
 
Under-
employment 


Trial court erred in refusing to deduct mother’s 
mandatory retirement benefits from gross income 
per Section 61.30(3)(d), Florida Statutes (2012). 
 
The mother presented no evidence that her 
retirement benefit payments were mandatory; 
however, it was undisputed that the mother was a 
teacher employed by the Brevard County school 
system; therefore, the payments were mandatory by 
law per § 121.011(h), Fla. Stat. (2016). 
 
(Citing Scott v. Williams, 107 So. 3d 379, 389-90 
(Fla. 2013) (upholding, as constitutional, mandatory 
contributions by state employees to the retirement 
system)). 
 
Where father was a truck driver at a family business 
making less the minimum wage, the trial court erred 
in failing to make findings as to the father’s 
potential earning capability or address whether he is 
voluntarily underemployed.  Remanded for further 
findings as to father’s probable and potential future 
earnings. 


Tramble v. 
Tramble, 41 Fla. 
L. Weekly 
D1489 (Fla. 5th 
DCA 2016) 


5th Retroactive 
support 


Fifth DCA’s review was limited to the face of the 
final judgment and the pleadings since there was no 
transcript.  The face of the judgment showed the 
trial court’s failure to address the former wife’s 
request for child support retroactive to the date of 
separation and required remand for further 
proceedings to determine the former husband’s 
liability for retroactive support, if any. 


Alvarado v. 
Dep’t of Revenue 
o/b/o Alvarado, 
41 Fla. L. 
Weekly D1457 
(Fla. 3d DCA 
2016) 


3d Unallocated 
support 
 
Retroactivity of 
modification 


MSA established unallocated lump sum to be paid 
to former wife as child support for the parties’ four 
children, with no step-down upon emancipation of 
any of the four children.  Accordingly, former 
husband was required to file a petition for 
modification of child support for any reduction in 
his support obligation. 
 
Trial court did not err in modifying child support 
retroactively to the date the petition for modification 
was filed instead of a date prior to filing the petition 
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as sought by former husband. 
Haritos v. 
Haritos n/k/a 
Kampouraki, 41 
Fla. L. Weekly 
D1403 (Fla. 2d 
DCA 2016) 


2d Modification of 
non-final 
support order 
 
Temporary 
support order 
 
Bifurcation of 
dissolution 


Trial court (which adopted a report and 
recommendation of the magistrate and entered a 
final judgment thereon) expressed an intention to 
bifurcate to address only dissolution of marriage.  A 
previous temporary support order required former 
husband to pay $300 per week to the former wife 
but did not designate the payment as child support 
or alimony.  The former husband sought to modify 
the final judgment and temporary support order.  
The former wife argued the temporary support order 
merged into the final judgment and the former 
husband had to prove a substantial change in 
circumstances.  The hearing officer agreed with the 
former wife and denied the former husband’s 
petitions to modify. 
 
The appellate court reversed and agreed with the 
former husband that the final judgment of 
dissolution entered in June 2013 was not a final 
order on the issues of equitable distribution, child 
support, and alimony and that he was entitled to a 
final hearing on those issues.  The doctrine of 
merger did not apply, and the final judgment did not 
apply to support issues.  The former husband did not 
waive his right to a final hearing on support issues 
by filing petitions for modification.  The 
modification provisions of § 61.13 did not apply 
because the final judgment was not final as to 
support, so a substantial change in circumstances 
was not required. 
 
The 2d DCA applied and quoted § 61.14(11)(a): “A 
court may, upon good cause shown, and without a 
showing of a substantial change of circumstances, 
modify, vacate, or set aside a temporary support 
order before or upon entering a final order in a 
proceeding.”  


Edge v. Edge, 41 
Fla. L. Weekly 
D1401 (Fla. 2d 
DCA 2016) 


2d Income 
 
Bonus 
 
Mandatory vs. 
Voluntary 
retirement 
payments 


Trial court erred in applying former husband’s gross 
income as reported on his financial affidavit, despite 
him testifying that he had since received a raise and 
that he had been receiving $7,000-9,000 bonuses 
every year since 2009.  The trial court erroneously 
concluded the bonuses were not guaranteed because 
they were given at his employer’s discretion.  
Rather, the court should have concluded that the 
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Reliance on 
financial 
affidavit 
 
Requisite 
reversal 


bonuses were regular and continuous, ergo included 
in income, per Drew v. Drew, 27 So. 3d 802, 802 
(Fla. 2d DCA 2010). 
 
The trial court further improperly relied on the 
former husband’s financial affidavit in his listing of 
a monthly “mandatory retirement payment” which 
was actually his repayment of a 401(k) loan, and 
therefore, should have been considered voluntary 
retirement payments and not allowable deductions 
under section 61.30(3)(d). 
 
Former husband argued such an error was de 
minimus; however, appellate court is required to 
reverse and remand for reconsideration of the 
judgment in light of the correct net income figure, 
where it is unclear whether the updated figure will 
affect the child support amount. 


Hurst v. Hurst, 
41 Fla. L. 
Weekly D1393, 
192 So. 3d 1262 
(Fla. 5th DCA 
2016) 


5th Contempt for 
failure to pay 
support 
 
Due process 


Fifth DCA reversed trial court’s order granting 
wife’s verified emergency motion for contempt and 
for an order compelling husband to pay child 
support, because there was no hearing and husband 
was not afforded an opportunity to present evidence 
and be heard, thereby depriving him of his right to 
procedural due process. 


McWilson v. 
McWilson, 41 
Fla. L. Weekly 
D1381, 192 So. 
3d 719 (Fla. 1st 
DCA 2016) 


1st Financial 
affidavit income 
 
Findings 
necessary for 
disparity 
 
Visitation travel 
expenses 
 
Guidelines 
ratios 


First DCA reversed judgment where gross income 
used on child support guidelines worksheet did not 
match the figures on the parties’ most recent 
financial affidavits, without explanation or findings 
for the disparity.  Appellate court could not 
determine whether the award was made in 
accordance with § 61.30 guidelines. 
 
Visitation travel expenses should be allocated in the 
same guidelines ratio as governs allocation of other 
child care expenses, unless the trial court makes 
findings explaining why a difference allocation is 
needed to achieve an equitable result. (Citing Miller 
v. Miller, 826 So. 2d 480, 481 (Fla. 1st DCA 2002)).  
Trial court must use guidelines ratios or make 
findings to support a different allocation. 


Carlson v. 
Carlson, 41 Fla. 
L. Weekly 
D1307 (Fla. 4th 
DCA 2016) 


4th Gift income 
 
Daycare 
expenses 
 


Magistrate imputed monthly gift income to the wife 
due to the wife’s family paying $1,594 for the 
wife’s mortgage, $69 air conditioning payment and 
$173 car payment.  Fourth DCA found there was 
insufficient evidence that the wife’s family would 
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Request for 
payment 
through IDO 
 
Imputation of 
income 
 
Discounts as 
income 
 
Recalculation of 
income 


regularly pay the entire amount of said expenses.  
The husband failed to elicit evidence that the wife’s 
family would continue to pay such expenses into the 
future.  Fourth DCA instructed the trial court to 
exclude the gifts from the wife’s income and 
recalculate child support.  Trial court must have 
evidence of an intention to continue making gifts in 
the future. 
 
Where wife requested that daycare expenses be paid 
through an income deduction order, as presented in 
the wife’s pleadings, the joint pre-trial statement and 
at the modification trial, the trial court erred in not 
ruling on the issue. 
 
Magistrate further erred by including as income to 
the wife, the 50% daycare discount that she received 
by working at the child’s daycare facility, because 
the magistrate had already imputed full-time salary 
to the wife due to a finding of underemployment. 
 
Attorneys’ fees should be reconsidered where a 
party’s income is to be recalculated. 


Cilenti v. Cilenti, 
41 Fla. L. 
Weekly D1277, 
192 So. 3d 673 
(Fla. 2d DCA 
2016) 


2d Child’s health 
insurance 
obligation 
 
Reasonable cost 
of health 
insurance 
 
Final judgment 
– inclusion of 
insurance 
obligation 


Section 61.13(1)(b) presumes that the cost of health 
insurance is reasonable when it does not exceed 5% 
of the gross income of the parent who is responsible 
for providing the coverage.  The trial court may only 
deviate from this reasonable cost standard upon 
written findings explaining its determination why 
ordering or not ordering the provision of health 
insurance or the reimbursement of the obligee's cost 
for providing health insurance for the minor child 
would be unjust or inappropriate.  Remanded for the 
trial court to include findings explaining the 
deviation where the child’s health insurance cost 
exceeded 5% of the wife’s gross income. 
 
Trial court erred in merely attaching child support 
guidelines worksheet to the final judgment 
reflecting that the wife pays for the child’s health 
insurance, but failed to specifically obligate her to 
do so in the final judgment.  Trial court must make a 
provision for the child’s health insurance a legal 
obligation in the final judgment.  (Citing Harris v. 
Harris, 114 So. 3d 1095, 1096 (Fla. 2d DCA 2013)). 


Payne v. Dep’t 5th  Retroactive In 2002, the trial court entered an order requiring 
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of Revenue o/b/o 
Gutierrez, 41 
Fla. L. Weekly 
D1207, 191 So. 
3d 550 (Fla. 5th 
DCA 2016) 


support 
 
 


child’s father to make child support payments, 
including retroactive support for the previous 12 
months’ arrears.  Thereafter, the child moved from 
the mother’s house/care to the maternal 
grandmother’s residence/care.  On August 18, 2014, 
the DOR, o/b/o the maternal grandmother, filed a 
petition to establish child support.  The trial court 
awarded support finding the father responsible for 
retroactive child support from 08/18/2012 through 
12/20/2014.  The 5th DCA found an abuse of 
discretion in awarding retroactive support after the 
initial determination of child support, relying upon § 
61.30(17), Fla. Stat. (2014).  A trial court may 
award retroactive support only in the first 
determination of child support concerning a 
particular child. 


Fla. Dep’t of 
Revenue, ex rel. 
L.M.M. v. A.M., 
41 Fla. L. 
Weekly D1199, 
192 So. 3d 582 
(Fla. 2d DCA 
2016) 


2d Paternity / child 
support – when 
husband is not 
the biological 
father 


Mother was married at the time child was conceived 
with a non-marital biological father.  No father was 
named on the birth certificate.  Dissolution court 
made a finding that the child was not the biological 
child of the husband and was not a child of the 
marriage.  The DOR filed a petition to establish 
paternity and child support and named only the 
suspected biological father as the only respondent, 
the former husband was not a party.  The 2d DCA 
found it was error to dismiss the case at the outset 
for failure to state a cause of action. 


Henry v. Henry, 
41 Fla. L. 
Weekly D1184, 
191 So. 3d 995 
(Fla. 4th DCA 
2016) 


4th Computation of 
income 
 
One-time bonus 


Trial court improperly calculated husband’s income 
by miscalculating annualization of year-to-date 
income less a one-time bonus.  Trial court’s 
calculation method did not fully remove one-time 
bonus from income. 
 
Child support must be recalculated when based on 
incorrect income computations. 


Songur v. 
Songur, 41 Fla. 
L. Weekly 
D1154, 190 So. 
3d 267 (Fla. 5th 
DCA 2016) 


5th Imputation of 
income 
 
Necessary 
findings 


Trial court erred in imputing income to both parties 
for purposes of child support, without any 
evidentiary basis for amounts imputed and without 
related findings.  Fifth DCA remanded to the trial 
court to allow the parties to present additional 
evidence regarding their respective incomes and 
determine the appropriate child support amount and 
starting date based on section 61.30 statutory 
guidelines. 


Moore v. Yahr, 
41 Fla. L. 


4th Supervised 
visitation 


“The expenses of visitation are part of the parties' 
childrearing expenses that must be addressed as part 
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Weekly D1132, 
192 So. 3d 544 
(Fla. 4th DCA 
2016) 


 
Costs for 
supervision as 
child support 


of the parties' child support obligations.” (Quoting 
Perez v. Fay, 160 So. 3d 459 (Fla. 2d DCA 2015)).  
Fourth DCA reversed portion of final judgment that 
conditioned the father’s timesharing on his payment 
of a supervisor, where father was solely responsible 
for payment of the timesharing supervisor’s charges. 


Davis v. Hengen, 
41 Fla. L. 
Weekly D1122, 
191 So. 3d 957 
(Fla. 4th DCA 
2016) 


4th Child support 
arrearages 
 
Claim for 
arrearages 
against estate of 
deceased payor 
 
Standing to 
pursue 
arrearages 


Pursuant to parties’ MSA, the father was obligated 
to pay the mother monthly child support.  The father 
died intestate survived by his daughter, ex-
wife/mother, and a current wife.  At time of death, 
father owed child support arrearages.  Daughter and 
current wife were appointed co-personal 
representatives of father’s estate. 
 
Mother/ex filed a statement of claim against the 
estate for child support arrearages and later filed an 
independent complaint against the co-personal 
representatives.  Daughter filed a statement of claim 
against the estate and an independent complaint 
against the co-personal representatives and the 
estate for the arrearages.  Current wife objected to 
daughter’s claim and moved to dismiss daughter’s 
complaint due to lack of standing to pursue child 
support arrearages.  Daughter moved to consolidate 
her action with the mother’s action.   
 
The 4th DCA affirmed the trial court’s granting of 
the current wife’s motion to dismiss due to:  “(1) a 
conflict in counsel representing the mother and 
daughter for the same arrearages; (2) a conflict in 
the daughter as co-personal representative and 
claimant; and (3) the mother having the vested right 
to the child support, citing Kranz v. Kranz, 661 So. 
2d 876 (Fla. 3d DCA 1995).” 
 
“[A] child has standing to enforce rights that ripen 
after the child reaches the age of majority.” (citing 
Brown v. Brown, 484 So. 2d 1282 (Fla. 4th DCA 
1986)).   
 
“But we have never held, nor has any other court 
held, that the rights that accrue during the age of 
minority can be enforced by anyone other than the 
child's legal representative.” 
 
Footnote acknowledges the 3d DCA has stated in 
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dicta that a child can pursue child support arrearages 
as a third party beneficiary.  (Citing Newman v. 
Newman, 459 So. 2d 1129, 1130 (Fla. 3d DCA 
1984)). 
 
4th DCA footnote - “Our opinion should not be read 
to prevent an emancipated child from pursuing child 
support arrearages if the parent is unable or 
unwilling to pursue them.” 


Perez v. Perez, 
41 Fla. L. 
Weekly D1111, 
190 So. 3d 1154 
(Fla. 2d DCA 
2016) 


2d Differentiating 
child support vs 
alimony 
 
Support through 
payment of 
expenses 


Trial court's temporary order required the husband 
to pay for the wife's apartment rent as well as her 
moving expenses, but failed to designate whether 
the support was child support or alimony, as 
required.  Guidelines are applicable to temporary 
child support awards, and the court's failure to 
identify a child support award makes it impossible 
to determine if guidelines were followed.  The court 
additionally impermissibly failed to make findings 
regarding the parties' incomes for applying 
guidelines. 
 
As stated in a footnote, the trial court ordered the 
husband to pay for a "reasonably-priced" apartment 
for the wife and moving expenses she may 
"reasonably incur."  The husband refused to pay the 
wife because he required proof of a lease and 
moving expenses.  She filed a contempt motion.  
Enforcement of the order was unclear and could 
have been avoided by the court providing specific 
amounts the husband was to pay. 


Harris v. Dep't 
of Revenue o/b/o 
Insixiengmay, 41 
Fla. L. Weekly 
D1109, 191 So. 
3d 921 (Fla. 2d 
DCA 2016) 


2d Credits for prior 
children 
pursuant to 
court order 
 
Due process / 
right to present 
evidence 


Where ALJ denied father's request for a credit under 
Smith, 716 So. 2d 333 (Fla. 2d DCA 1998), and 
Speed, 749 So. 2d 510 (Fla. 2d DCA 1999), and did 
not provide sufficient time for father to present 
evidence, ALJ reversibly erred.   
 
The ALJ required the father to present a CSGW 
from his prior dissolution action involving support 
for three children, in order to give the father credit 
for support of other children pursuant to court order 
(3 children with whom he had 43% timesharing); 
however, did not afford the father a reasonable 
opportunity to present the requisite CSGW, in 
violation of the father's constitutional due process 
rights.   
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There are multiple ways to determine whether a 
party is entitled to a credit under Smith / Speed and 
to calculate the amount of such credit.  The 2d DCA 
did not opine as to whether the father was actually 
entitled to a credit for his support of three children 
under a prior dissolution judgment, but rather 
remanded for the ALJ to consider the father's 
evidence regarding entitlement to the credit.  The 
court implied that the prior CSGW should not have 
necessarily been required to calculate a Smith/Speed 
credit. 


Lardizzone v. 
Lardizzone, 41 
Fla. L. Weekly 
D1078, 190 So. 
3d 238 (Fla. 4th 
DCA 2016) 


4th Property 
distribution as 
child support 
credit 


Trial court ruled husband's unpaid medical bills 
from injury sustained during marriage were a 
marital liability, and awarded the husband a $30,000 
credit toward child support obligations and 
arrearages.  The 2d DCA did not necessarily address 
the appropriateness of such an application towards 
child support credit, but impliedly approved the 
application by mentioning "the court may need to 
adjust the credit, if any, the husband is to receive 
towards his child support obligation." 


Ivanovich v. 
Valladarez, 41 
Fla. L. Weekly 
D1069, 190 So. 
3d 1144 (Fla. 2d 
DCA 2016) 


2d Retroactive 
support 
 
Issues raised in 
pleadings 
 
Visitation travel 
expenses 
 
Gross income 
findings 
required 


Former husband filed a motion for temporary 
custody in November 2009 but did not request that 
child support be paid by the former wife at that 
time.  He was granted temporary custody on 
December 17, 2009.  The parties each filed a 
petition for modification in June and July 2010, and 
the former husband requested child support and 
credit/repayment for sums of child support he paid 
after he filed the November 2009 motion but did not 
request retroactive support.  The trial court granted 
retroactive support from the former wife to the date 
the former husband received legal custody of the 
children - December 17, 2009 - prior to the date of 
the petition for modification. 
 
The trial court erred in ordering retroactive child 
support prior to the time the former husband sought 
such relief in a pleading.  (Quoting Owens v. 
Eshelman, 712 So. 2d 472, 473 (Fla. 1st DCA 1998) 
(“In a custody proceeding, the court is precluded 
from entering a judgment on any matter outside the 
issues framed by the pleadings.”)). 
 
The child support guidelines worksheets the court 
attached to the judgment included specific findings 
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of net income for both parties, however, failed to 
include findings related to gross incomes, as 
required by the guidelines.  (Citing §§ 61.30(2), Fla. 
Stat. (2010) (requiring a determination of gross 
income), 61.30(3) (requiring the determination of 
net income by subtracting certain allowable 
deductions from gross income)).  Appellate court 
reversed for lack of findings regarding gross income 
of the parties. 
 
The 2d DCA further reversed for the trial court's 
failure to factor visitation transportation expenses 
into the child support calculations.  (Quoting Perez 
v. Fay, 160 So. 3d 459, 466 (Fla. 2d DCA 2015) 
(“[T]he expenses of visitation are part of the parties' 
childrearing expenses that must be addressed as part 
of the parties' child support obligations.”)) 


Dillion v. Dep't 
of Revenue, 41 
Fla. L. Weekly 
D1042, 189 So. 
3d 353 (Fla. 4th 
DCA 2016) 


4th Financial 
affidavits 
 
Evidentiary 
hearing required 
 
Timesharing in 
dispute 


"A noncustodial parent's child support obligation is 
calculated based on the financial affidavits 
submitted by the parties along with any other 
information available to the Department. § 
409.2563(5)(a), Fla. Stat. (2015). Here, the Father's 
financial affidavit claimed the parents have a time-
sharing arrangement and that, under the 
arrangement, their child spends nearly forty percent 
of her time at his house. Where a child spends a 
substantial amount of time with the noncustodial 
parent under a time-sharing arrangement, a 
reduction in that parent's child support obligation is 
mandated. Rodriguez v. Medero, 17 So. 3d 867, 871 
n.1 (Fla. 4th DCA 2009); see also § 61.30(11)(b), 
Fla. Stat. (2015)." 
 
Fourth DCA vacated order issued by the DOR 
establishing a child support obligation, where there 
were disputed facts as to timesharing based on 
father's financial affidavit indicating he had nearly 
40% timesharing with the children, and father failed 
to appear before the ALJ for evidentiary hearing but 
explained why missed the hearing and requested 
rescheduling.  DOR was required to conduct 
evidentiary hearing since financial affidavits 
submitted by parties presented disputed facts that 
affect the calculation of father's child support 
obligation.  


Dep't of Revenue 1st Termination of Where party contesting paternity and child support 
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v. Thomas, 41 
Fla. L. Weekly 
D1005, 188 So. 
3d 989 (Fla. 1st 
DCA 2016) 


child support - 
disestablishing 
paternity 


obligation filed a bare motion for genetic testing, 
essentially seeking discovery in a non-existent 
paternity action, but failed to plead a basis to 
disestablish paternity under either § 742.10(4) or § 
742.18, he did not place paternity in controversy, 
and the order requiring genetic testing departed 
from clearly established legal principles.  (Citing 
Florida Department of Revenue ex rel. Torres v. 
Spraggs, 40 Fla. L. Weekly D2358 (Fla. 1st DCA 
Oct. 15, 2015)). 
 
First DCA mentioned in a footnote: “[a] support 
enforcement hearing officer does not have the 
authority to hear contested paternity cases,” see Fla. 
Fam. L.R.P. 12.491(e). 


Dep't of Revenue 
v. Mosley and 
Norris, 41 Fla. 
L. Weekly 
D955a 
187 So. 3d 1292 
(Fla. 1st DCA 
2016) 


1st Child Support 
must be based 
on Evidence at 
Hearing 


ALJ erred by concluding he lacked authority to 
enter a support order exceeding the amounts set in 
DOR's proposed order.  ALJ was required to 
establish child support obligation based on evidence 
presented at hearing.  (Citing Department of 
Revenue v. Reyes, 181 So. 3d 1270 (Fla. 1st DCA 
2015)). 


Schneider v. 
Schneider, 41 
Fla. L. Weekly 
D880, 189 So. 
3d 276 (Fla. 1st 
DCA 2016) 


1st Contempt 
 
Inference that 
Payments in 
Support Amount 
were for Child 
Support 


"[A] finding of contempt for unpaid debt is proper 
only if the debt is alimony or child support." (Citing 
Kea v. Kea, 839 So. 2d 903, 904 (Fla. 1st DCA 
2003)). 
 
Final judgment required former husband to pay 
$343.64 in child support and $200 from his military 
retirement pay on the first of each month.  On 
12/4/14, the former husband gave the former wife a 
check in the amount of $343.64, and told her he did 
not intend to pay the $200.  Former wife filed a 
motion for contempt.  At the time of the hearing on 
the contempt, the former husband was current on all 
payments under the judgment.  The trial court found  
that the former wife elected to consider the first 
December payment as for property settlement and 
the remainder for child support, and held the former 
husband in contempt for refusal to timely pay the 
$543.64.   
 
The 1st DCA found that the only reasonable 
interpretation of the $343.64 check was that it was 
intended to be the child support payment, and the 
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trial court impermissibly held the former husband in 
contempt for failing to make a property settlement 
payment on time.   


Server v. Dep't 
of Revenue and 
Server, 41 Fla. 
L. Weekly D877, 
189 So. 3d 997 
(Fla. 4th DCA 
2016) 


4th Child support 
 
Jurisdiction 
 
Foreign 
judgments 
ordering support 


Trial court erred in denying former husband's 
motion to set aside registration of German final 
judgment for unpaid child support where father 
lacked sufficient minimum contacts with Germany 
to support Germany's exercise of jurisdiction.  
Former husband's marriage to former wife thirty 
years earlier while he was deployed by U.S. military 
in Germany and conception and birth of an older 
child in Germany were not sufficient to justify 
assertion of jurisdiction for nonpayment of child 
support for younger child who was conceived and 
born in the United States ten years later, after 
parties' home and domicile was established in 
Florida. 


Demmi v. 
Demmi, 41 Fla. 
L. Weekly D772, 
186 So. 3d 1144 
(Fla. 1st DCA 
2016) 


1st Non-covered 
medical 
expenses  


First DCA reversed and remanded, directing the trial 
court to reapportion the parties' allocation for 
uncovered medical expenses based on their relative 
financial responsibility for child support, where trial 
court had previously ordered the parties to share 
such costs equally.   
 
“[A]s a general rule, if non-covered medical 
expenses are ordered to be separately paid, 'absent 
some logically established rationale in the final 
judgment to the contrary, [they] must be allocated in 
the same percentage as the child 
support allocation.'” (Quoting  Mayfield v. Mayfield, 
103 So. 3d 968, 972 (Fla. 1st DCA 2012) 
(quoting Zinovoy v. Zinovoy, 50 So. 3d 763, 764-65 
(Fla. 2d DCA 2010)). 


McGlynn v. 
Tallman-
McGlynn, 41 
Fla. L. Weekly 
D741, 187 So. 
3d 939 (Fla. 4th 
DCA 2016) 


4th Bonus income 
 
Payor's 
remaining 
income after 
support 
payments 


Where former husband included his bonus as part of 
his net income on the financial affidavit he entered 
into evidence, and he offered no objection to the 
inclusion of the bonus in calculating his income, he 
could not raise the issue for the first time in his 
reply brief that his bonus was not automatic.  An 
initial brief's general objection claiming the wrong 
form of income was used is not sufficient to raise a 
claim that the right form was used but calculated 
incorrectly.   
 
If the bonus is not a recurring event, then the former 
husband should seek modification of alimony and 
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child support. 
 
Former husband having approximately $2,469 per 
month remaining after paying alimony, child 
support, retroactive payments, taxes and insurance, 
meant the payor/former husband had the ability to 
survive economically. 


Abramovic v. 
Abramovic, 41 
Fla. L. Weekly 
D729, 188 So. 
3d 61 (Fla. 4th 
DCA 2016) 


4th Dependency 
exemption 
considerations 


Trial court erred in awarding dependency exemption 
to former husband each year, where child resides 
with former wife for 235 nights/year, and former 
husband's counsel argued the child dependency 
exemption should alternate between the parties each 
year, and award was not conditioned on compliance 
with child support obligations. 
 
The 4th DCA relied upon prior courts' decisions (see 
below) and remanded to the trial court to condition 
the dependency exception on the former husband's 
compliance with child support obligations and 
reconsider whether the exemption should alternate, 
since former wife had more timesharing, but former 
husband paid for more of the child's expenses. 
 
“Section 61.30(11)(a)8 authorize[s] the circuit court 
to consider the impact of the dependency exemption 
in determining the child support award.” El-Hajji v. 
El-Hajji, 67 So. 3d 256, 259 (Fla. 2d DCA 2010). 
“The custodial parent presumptively is entitled to 
the [tax] exemptions but may release them to the 
noncustodial parent.” Wamsley v. Wamsley, 957 So. 
2d 89, 92 (Fla. 2d DCA 2007) (citing Harris v. 
Harris, 760 So. 2d 152, 153 (Fla. 2d DCA 2000)). A 
final judgment awarding a dependency tax 
exemption “must require that the exemption be 
conditional on the paying spouse's ‘being current in 
his support obligations.’” Fortune, 61 So. 3d at 447 
(quoting Wamsley, 957 So. 2d at 92). 


Dep't of Revenue 
v. Seeley and 
Gilbride, 41 Fla. 
L. Weekly D654 
(Fla. 1st DCA 
2016) 


1st ALJ / DOR 
jurisdiction to 
modify support 


Father requested DOR review of child support 
payments per § 409.2564(11)(a), Florida Statutes.  
DOR conducted review and denied request.  Father 
requested administrative hearing.  ALJ found that 
father was entitled to downward modification of 
child support and ordered DOR to begin 
modification proceedings, but reserved jurisdiction.  
Because ALJ reserved jurisdiction, DOR cannot 
begin the modification proceeding, as improper 
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under § 120.659(2)(a).  ALJ placed the parties in 
"judicial limbo." 
 
ALJ may retroactively modify an existing 
administrative child support order, but there is no 
exception allowing an ALJ to reserve jurisdiction 
while allowing DOR to institute downward 
modification proceedings.  The 1st DCA 
acknowledged the ALJ's likely intention to ensure 
the modification would be retroactive to the time the 
father initially requested relief, but omitted an 
opinion as to the retroactivity. 


Dep't of Revenue 
ex rel. Johnson 
v. Haughton, 41 
Fla. L. Weekly 
D616, 188 So. 
3d 32 (Fla. 3d 
DCA 2016) 


3d Disestablishmet 
of paternity 
 
Termination of 
arrears 
 
Due process 
 
Notice to DOR 


Third DCA noted "Section 742.18(5), Fla. Stat. 
(2006), requires a party to pay child support arrears 
that accumulated during the time that he was 
considered the legal father of the child, even if his 
paternity is later disestablished" but did not address 
the propriety of trial court setting aside arrears 
incurred prior to the disestablishment of paternity. 
 
Instead the 3d DCA focused on the trial court's 
denial of the DOR's rule 1.540(b)(4) motion.  "In 
child support cases where DOR is an interested 
party, DOR must be guaranteed the same due 
process rights as any other litigant."  The DOR had 
been an interested party since it filed its complaint 
to initially establish paternity and award child 
support in 1997, so it continued to be a party in 
2010 when the presumed father sought to 
disestablish paternity.  The lack of notice to the 
DOR of the hearing on motion to terminate child 
support arrears deprived the DOR of due process 
rights, and the trial court abused its discretion by 
denying the DOR's rule 1.540(b)(4) motion. 


Longarzo f/k/a 
Castillo v. 
Castillo, 41 Fla. 
L. Weekly D608, 
191 So. 3d 481 
(Fla. 4th DCA 
2016) 


4th Contempt for 
child support 
arrearages 
 
Present ability 
to pay 
 
Unclean hands 


Former wife filed petition to modify timesharing 
and child support.  Trial court entered an order 
dismissing her petition based on the wife's "unclean 
hands" in failing to purge a contempt order entered 
years earlier (2010 contempt order for arrearages for 
health insurance and uncovered medical expenses).  
The trial court was required to hold an evidentiary 
hearing as to the former wife's present ability to 
purge the contempt. 
 
The clean hands doctrine can act to bar modification 
to a spouse who is delinquent with support 
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payments.  (Citing DePoorter v. DePoorter, 509 So. 
2d 1141, 1145 (Fla. 1st DCA 1987)).  Arrearage 
does not require denial of modification petition if 
respondent can show he/she was unable to comply 
with previous support order.  Trial court's finding in 
2010 that wife then had ability to pay arrearages 
does not mean she had the present ability to pay in 
2015. 


Marquez v. 
Lopez, 41 Fla. L. 
Weekly D593, 
187 So. 3d 335 
(Fla. 4th DCA 
2016) 


4th Income - 
findings 
required 
 
Payroll 
deductions 
 
Net income 
 
Imputation of 
income 


Trial court must make a finding in the final 
judgment that timesharing schedule ordered is in the 
best interest of the children, including an order of 
equal timesharing. 
 
Trial court miscalculated income for child support 
purposes, where it failed to consider payroll 
deductions from former wife's gross income.  
(Citing § 61.30(2), Fla. Stat. (2014)).  Trial court's 
final judgment is deficient without explicit factual 
findings concerning actual income attributable to the 
parties, amount and source of imputed income, 
probable and potential earnings level, adjustments to 
income and net income used for child support 
calculation.  (Citing Aguirre v. Aguirre, 985 So. 2d 
1203, 1207 (Fla. 4th DCA 2008)). 


Mata v. Mata, 41 
Fla. L. Weekly 
D466, 185 So. 
3d 1271 (Fla. 3d 
DCA 2016) 


3d Historical 
earnings 
 
Imputed income 
 
Acceptance/ 
Rejection of 
Magistrate 
report 


Trial court improperly rejected general magistrate's 
recommendation where competent, substantial 
evidence supported magistrate's findings.  Income 
imputed to former husband was proper where 
former wife presented unrebutted testimony 
regarding his historical earnings - presumption 
arises that spouse can continue to earn same amount 
absent evidence to the contrary.  (Citing Ghay v. 
Ghay, 954 So. 2d 1186, 1190 (Fla. 2d DCA 2007); 
Garfield v. Garfield, 58 So. 2d 166, 167 (Fla. 
1952)). 


Salituri v. 
Salituri, 41 Fla. 
L. Weekly D405, 
184 So. 3d 1250 
(Fla. 4th DCA 
2016) 


4th Gift income 
 
Findings 
required 


With regard to husband's income, trial court 
improperly instructed wife's lawyer to make fact 
findings as to the amount and nature of reoccurring 
family contributions and income that's going to 
continue in the future.  Reversing and remanding, 
appellate court instructed trial court to consider the 
husband's father's age, finances, past gifts and future 
gifting intent instead of relying on inferences from 
husband's financial affidavit.   


Tatum v. Triana-
Tatum, 41 Fla. L. 


5th Retroactive 
support 


Fifth DCA remanded to recalculate child support 
where trial court set accrual date for retroactive 
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Weekly D180, 
182 So. 3d 909 
(Fla. 5th DCA 
2016) 


child support 11 days prior to the date the petition 
for modification was filed.  Footnote indicates the 
time stamp of filing is what determines the filing 
date for retroactivity purposes, not the date the 
supplemental petition was signed. 


Dep't of Revenue 
v. Resendiz and 
Andres, 41 Fla. 
L. Weekly D76, 
182 So. 3d 811 
(Fla. 1st DCA 
2016) 


1st Competent, 
substantial 
evidence 
 
DOR proposed 
order 


ALJ is required to establish child support obligation 
based on evidence presented at hearing, regardless 
of DOR's proposed order.  (Citing Dep’t of Revenue 
v. Reyes, 41 Fla. L. Weekly D51 (Fla. 1st DCA 
December 31, 2015)).  Decisions must be based on 
competent, substantial evidence. 


Dep't of Revenue 
v. Price, 41 Fla. 
L. Weekly D50, 
182 So. 3d 782 
(Fla. 1st DCA 
2015) 


1st Income 
 
Reimbursed 
expenses 


Trial court erred in failing to include father's 
overseas housing allowance for the period he was 
deployed to Bahrain on active service in gross 
income under § 61.30(2)(a), Fla. Stat.  The DOR 
argued, and the 1st DCA agreed, that the OHA 
payments fell under section 61.30(2)(a)13.  The 
First DCA relied on other states' opinions on this 
issue. 


 







TABLE OF AUTHORITIES 


Cases 


Aguirre v. Aguirre, 985 So. 2d 1203 (Fla. 4th DCA 2008)............................................1, 17, 21, 70 


Alois v. Alois, 937 So. 2d 171 (Fla. 4th DCA 2006) ......................................................................31 


Alvarado v. Dep’t of Revenue, 41 Fla. L. Weekly D1457 (Fla. 3d DCA 2016) ......................42, 57 


Arcot v. Balaraman, 12 So. 3d 861 (Fla. 5th DCA 2009) .............................................................38 


Arquette v. Rutter, 150 So. 3d 1259 (Fla. 5th DCA 2014) ............................................................46 


Ayra v. Ayra, 148 So. 3d 142 (Fla. 2d DCA 2014) ........................................................................27 


Back v. Back, 41 Fla. L. Weekly D1696 (Fla. 2d DCA 2016)...................................................11,16 


Baker v. Ashton, 617 So. 2d 822 (Fla. 1st DCA 1993) ..................................................................19 


Ballard v. Ballard, 158 So. 3d 641 (Fla. 1st DCA 2014) ..............................................................14 


Bell v. Bell, 811 So. 2d 833 (Fla. 2d DCA 2002) ..........................................................................31 


Bertram v. Bertram,  334 So.2d 70 (Fla. 3d DCA 1976)...............................................................34 


Betancourt v. Betancourt, 50 So. 3d 768 (Fla. 2d DCA 2010) .......................................................8 


Bloom v. Panchyshyn, 41 Fla. L. Weekly D2261 (Fla. 1st DCA 2016) ..................................40, 50 


Boehm v. Boehm, 164 So. 3d 1284 (Fla. 2d DCA 2015) ...............................................................22 


Bordman v. Bordman, 231 So. 2d 543, 543 (Fla. 3d DCA 1970)..................................................30 


Bower v. Hansman, 161 So. 3d 512 (Fla. 5th DCA 2014) ............................................................18 


Boyd v. Boyd, 168 So. 3d 302 (Fla. 4th DCA 2015) ...............................................................38, 51 


Broga v. Broga, 166 So. 3d 183 (Fla. 1st DCA 2015) ......................................................14, 16, 32 


Brown v. Brown, 714 So. 2d 475 (Fla. 5th DCA 1998) ................................................................43 


Brown v. Brown, 180 So. 3d 1070 (Fla. 1st DCA 2015) ................................................................5


Brown v. Cannady-Brown, 954 So. 2d 1206 (Fla. 4th DCA 2007) ...................................13, 14, 44 







Brummer v. Brummer, 153 So. 3d 338 (Fla. 5th DCA 2014) ................................................13, 16 


Bryan v. Bryan, 765 So. 2d 829 (Fla. 1st DCA 2000) ...................................................................9 


Bryant v. Bryant, 621 So. 2d 574 (Fla. 2d DCA 1993) ..................................................................5 


Buhler v. Buhler, 913 So. 2d 767 (Fla. 5th DCA 2005) ...............................................................29 


Buhler v. Buhler, 83 So. 3d 790 (Fla. 5th DCA 2011) .................................................................39 


Burkley v. Burkley, 911 So 2d 262 (Fla. 5th DCA 2005) .......................................................13, 44 


Butler v. Brewster, 629 So. 2d 1092 (Fla. 4th DCA 1994) ......................................................2, 19 


Burkhardt v. Bass, 711 So. 2d 158 (Fla. 4th DCA 2015)..............................................................14 


Cameron v. Cameron, 145 So. 3d 986 (Fla. 5th DCA 2014) ......................................................10 


Cameron v. Dickey, 871 So. 2d 1022 (Fla. 5th DCA 2004) ........................................................44 


Campagna v. Cope, 971 So. 2d 243 (Fla. 2d DCA 2008) ...........................................................37 


Camus v. Prokosch,  882 So. 2d 428, 430 (Fla. 1st DCA 2004)...................................................21 


Carlson v. Carlson, 41 Fla. L. Weekly D1307 (Fla. 4th DCA 2016) .................................3, 9, 59 


Cash v. Cash, 122 So. 3d 430 (Fla. 2d DCA 2013) ..................................................11, 14, 18, 55 


Caudill-Rosa v. Rosa, 136 So. 3d 614 (Fla. 2d DCA 2013) .......................................................29 


Chaney v. Fife, 18 So. 3d 44 (Fla. 1st DCA 2009) .....................................................................27 


Chapoteau v. Chapoteau, 659 So. 2d 1381 (Fla. 3d DCA 1995) .................................................8 


Christensen v. Christensen, 147 So. 3d 118 (Fla. 1st DCA 2014) ..............................................40 


Cilenti v. Cilenti, 192 So. 3d 673 (Fla. 2d DCA 2016) .........................................................22, 60 


Cissel v. Cissel, 82 So. 3d 891 (Fla. 4th DCA 2011) .................................................................2, 5 


Clark v. Clark, 147 So. 3d 655 (Fla. 5th DCA 2014) ..................................................................22 


Clark v. Clark, 837 So. 2d 1120 (Fla. 4th DCA 2003) ..........................................................27, 34 


Clayton v. Lloyd, 707 So. 2d 407 (Fla. 4th DCA 1998) ..............................................................18 







Cleary v. Cleary, 872 So. 2d 299 (Fla. 2d DCA 2004) .................................................................31 


Colino v. Colino, 41 Fla. L. Weekly D1990 (Fla. 5th DCA 2016) .........................................16, 51 


Colin v. Colin, 146 So. 3d 112 (Fla. 5th DCA 2014) ...................................................................21 


Cooper v. Cooper, 19 So. 3d 421 (Fla. 4th DCA 2009) .............................................................5, 9 


Cooper v. Kahn, 696 So. 2d 1186 (Fla. 3d DCA 1997) .................................................................9 


Copeland v. Copeland, 667 So. 2d 487 (Fla. 1st DCA 1996) ......................................................20 


Coyne v. Coyne, 505 So. 2d 1115 (Fla. 2d DCA 1987) ..................................................................2 


Cummings v. Cummings, 706 So. 2d 81 (Fla. 4th DCA 1998) .......................................................7 


D.J.S. v. W.R.R., 99 So. 3d 991 (Fla. 2d DCA 2012) ...................................................................43 


Dep’t of Health & Rehabilitative Services v. Holland, 602 So. 2d 652 (Fla. 5th DCA 1992) .....43 


Dep’t of Revenue v. Cody, 131 So. 3d 823 (Fla 1st DCA 2014) ..................................................20 


Dep't of Revenue v. Llamas, 41 Fla. L. Weekly D1810 (Fla. 1st DCA 2016) ........................17, 53 


Dep't of Revenue v. Nunez, 41 Fla. L. Weekly D1809 (Fla. 1st DCA 2016) ..........................27, 53 


Dep’t of Revenue v. Price, 41 Fla. L. Weekly D50, 182 So. 3d 782 (Fla. 1st DCA 2015).........8, 71 


Dep't of Revenue v. S.J.W., 113 So. 3d 85 (Fla. 2d DCA 2013) ...................................................20 


Dep't of Revenue v. Shirer, 41 Fla. L. Weekly D1904 (Fla. 2d DCA 2016) .................6, 13, 21, 51 


Dep’t of Revenue v. Wolf, 164 So. 3d 101 (Fla. 1st DCA 2015) ............................................24, 45 


Dep't of Revenue ex rel. Bufford v. Pipkin, 48 So. 3d 1010 (Fla. 5th DCA 2010) ........................44 


Dep’t of Revenue ex rel. Chamberlain v. Mansala, 982 So. 2d 1257-60 (Fla. 1st DCA 2008).....24 


Dep't of Revenue ex rel. Gauthier v. Hoover, 40 So. 3d 99 (Fla. 5th DCA 2010) ..................24, 45 


Dep't of Revenue ex rel. Hall v. Hall, 699 So. 2d 1036 (Fla. 5th DCA 1997) ..............................42 


Dep’t of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003) ......................................................17, 18 


Dep’t of Revenue ex rel. Jenkins v. Porter, 161 So. 3d 430 (Fla. 2d DCA 2014) ..........................6 







Dep’t of Revenue ex rel. K.A.N. v. A.N.J., 165 So. 3d 846 (Fla. 2d DCA 2015) ....................20, 22 


Dep’t of Revenue ex rel. Lienhart v. Secor, 146 So. 3d 1250 (Fla. 2d DCA 2014) ................24, 45 


Dep’t of Revenue v. Mansala, 982 So. 2d 1257 (Fla. 1st DCA 2008)............................................45 


Dep't of Revenue ex rel. Marqutte v. Hennessey, 812 So. 2d 442 (Fla. 2d DCA 2001) …...........15 


Dep’t of Revenue ex rel. Ortega v. Ortega, 948 So. 2d 855 (Fla. 3d DCA 2007).........................41 


Dep’t of Revenue ex rel. Proveaue v. Williams, 74 So. 3d 115, 116 (Fla. 1st DCA 20111)..........24 


Dep't of Revenue ex rel. Sherman v. Daly, 74 So. 3d 165 (Fla. 1st DCA 2011)...........................28 


Dep't of Revenue ex rel. Springer v. Springer, 800 So. 2d 700 (Fla. 5th DCA 2001).....................5 


Dep’t of Revenue ex rel. Williams v. Annis, 159 So. 3d 263 (Fla. 2d DCA 2015) .......................11 


Dep’t of Revenue v. Wolf, 164 So. 3d 101 (Fla. 1st DCA 2015)....................................................24 


Dep’t of Revenue ex rel. Chevor v. Mohomed, 996 So. 2d 900 (Fla. 5th DCA 2008)...................24 


Devereaux v. Devereaux, 710 So. 2d 1043 (Fla. 2d DCA 1998) ..................................................36 


Dickson v. Dickson, 41 Fla. L. Weekly D1807 (Fla. 4th DCA 2016) .....................................37, 54 


Dottaviano v. Dottaviano, 170 So. 3d 98 (Fla. 5th DCA 2015) ..............................................14, 16 


Drake v. Drake, 686 So. 2d 753 (Fla. 1st DCA 1997) ..................................................................40 


Drew v. Drew, 27 So. 3d 802 (Fla. 2d DCA 2010) ...................................................................2, 59 


Duggan v. State, Dep't of Revenue, 41 Fla. L. Weekly D1812 (Fla. 1st DCA 2016) .............38, 53 


Durrand v. Durrand, 16 So. 3d 982 (Fla. 4th DCA 2009) .....................................................13, 17 


Eckert v. Eckert, 107 So. 3d 1235 (Fla. 4th DCA 2013) ..............................................................33 


Edge v. Edge, 41 Fla. L. Weekly D1401 (Fla. 2d DCA 2016) ...........................................2, 19, 58 


Edwards v. Edwards, 708 So. 2d 695 (Fla. 1st DCA 1998) ...........................................................9 


Elias v. Elias, 168 So. 3d 301 (Fla. 4th DCA 2015) .....................................................................22 


El-Hajji v. El-Hajji, 67 So. 3d 256 (Fla. 2d DCA 2010) ........................................................30, 68 







Elliott v. Elliott, 867 So. 2d 1198 (Fla. 5th DCA 2004) ..................................................................7 


Ensley v. Ensley, 578 So. 2d 497, 499 (Fla. 5th DCA 1991)...........................................................11 


Emmenegger v. Emmenegger, 135 So. 3d 1103 (Fla. 2d DCA 2013)............................................29 


Ervin v. Dep’t of Revenue & Starr, 152 So. 3d 1261 (Fla. 1st DCA 2014) ..............................5, 28 


Ferraro v. Ferraro, 971 So. 2d 826 (Fla. 3d DCA 2007) .............................................................34 


Finley v. Scott, 707 So. 2d 1112 (Fla. 1998) .................................................................................35 


Fitzgerald v. Fitzgerald, 912 So. 2d 363 (Fla. 2d DCA 2005) ......................................................10 


Fletcher v. Fletcher, 573 So. 2d 941 (Fla. 1st DCA 1991) .........................................................5, 7 


Ford v. Ford, 816 So. 2d 1193 (Fla. 4th DCA 2002) ......................................................................7 


Forrest v. Ron, 821 So. 2d 1163 (Fla. 3d DCA 2002) ...................................................................31 


Foster v. Foster, 83 So. 3d 747 (Fla. 5th DCA 2011) ...................................................................33 


Freiha v. Freiha, 41 Fla. L. Weekly D1510 (Fla. 1st DCA 2016) ..........................................32, 56 


Freilich v. Freilich, 897 So. 2d 537 (Fla. 5th DCA 2005) ........................................................7, 15 


Fuesy v. Fuesy, 64 So. 3d 151 (Fla. 2d DCA 2011) ......................................................................19 


Fullerton v. Fullerton, 709 So. 2d 162 (Fla. 5th DCA 1998)..........................................................32 


Gamache v. Gamache, 14 So. 3d 1236 (Fla. 2d DCA 2009) ........................................................43 


Garcia v. Garcia, 560 So. 2d 403 (Fla. 3d DCA 1990) ..................................................................9 


Garfield v. Garfield, 58 So. 2d 166, 167 (Fla. 1952).....................................................................17 


Garren v. Oliver, 108 So. 3d 1158 (Fla. 1st DCA 2013) ..............................................................29


Geddies v. Geddies, 43 So. 3d 888 (Fla. 1st DCA 2010)...............................................................30 


Gelman v. Gelman, 24 So. 3d 1281 (Fla. 4th DCA 2010) ............................................................31 


Gentry v. Morgan, 83 So. 3d 924 (Fla. 3d DCA 2012) ................................................................25 


Gergen v. Gergen, 48 So. 3d 148 (Fla. 1st DCA 2010) ................................................................22 







Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 2d DCA 2007)............................................................17 


Gillislee v. Dep’t of Revenue ex rel. Hamilton, 150 So. 3d 294 (Fla. 1st DCA 2014) ...................37 


Gilroy v. Gilroy, 163 So. 3d 674 (Fla. 2d DCA 2015) .............................................................21, 32 


Gingola v. Velasco, 668 So. 2d 1054 (Fla. 2d DCA 1996) ............................................................36 


Goff v. Kenney-Goff, 145 So. 3d 928 (Fla. 4th DCA 2014) ...........................................................34 


Grobleski v. Grobleski,  408 So.2d 693 (Fla. 2d DCA 1982).........................................................34 


Gordon v. Gordon, 63 So. 3d 824 (Fla. 5th DCA 2011) ................................................................31 


Gross v. Zimmerman, 41 Fla. L. Weekly D1836 (Fla. 4th DCA 2016) ...............................8, 32, 52 


G.S.P. v. K.B., 30 So. 3d 667 (Fla. 2d DCA 2010) ........................................................................26 


Hall v. Hall, 677 So. 2d 91 (Fla. 1st DCA 1996) .............................................................................6 


Hanley v. Hanley, 734 So. 2d 529 (Fla. 4th DCA 1999) ....................................................10, 32, 42 


Harris v. Harris, 114 So. 3d 1095 (Fla. 2d DCA 2013) ..........................................................27, 60 


Harris v. McKinney, 20 So. 3d 400 (Fla. 2d DCA 2009) ..............................................................37 


Hastings v. Hastings, 841 So. 2d 484 (Fla. 3d DCA 2003) ...........................................................43 


Heard v. Perales, 189 So. 3d 834 (Fla. 4th DCA 2015) ......................................................... 14, 16 


Held v. Held, 617 So. 2d 358 (Fla. 4th DCA 1993) .......................................................................17 


Henderson v. Henderson, 162 So. 3d 203 (Fla. 5th DCA 2015) ...................................................29 


Henry v. Henry, 191 So. 3d 995 (Fla. 4th DCA 2016) ........................................................2, 44, 61 


Hentze v. Denys, 88 So. 3d 307, 311 (Fla. 1st DCA 2012).............................................................14 


Herman v. Herman, 170 So. 3d 833 (Fla. 3d DCA 2015) ............................................................32 


Hindle v. Fuith, 33 So. 3d 782 (Fla. 5th DCA 2010) ..............................................................21, 33 


Hoffman v. Hoffman,  98 So. 3d 196, 197, (Fla. 2d DCA 2012)...................................................21 


Holaway v. Holaway, 41 Fla. L. Weekly D1576 (Fla. 5th DCA 2016) ...........................13, 16, 56 







Hornyak v. Hornyak, 48 So. 3d 858 (Fla. 4th DCA 2010) .............................................................15 


Horowitz v. Horowitz, 139 So. 3d 929 (Fla. 4th DCA 2014) .........................................................23 


Hutslaw v. Lappin, 652 So. 2d 432 (Fla. 1st DCA 1995) ...............................................................20 


Irizarry v. Dep't of Revenue, 137 So. 3d 504 (Fla. 4th DCA 2014) ...............................................45 


Ivanovich v. Valladarez, 190 So. 3d 1144 (Fla. 2d DCA 2016) ...............................................22, 64 


J.N.S. v. A.M.A., 41 Fla. L. Weekly D1491 (Fla. 5th DCA 2016).............................................19, 57 


Johnson v. Dep't of Revenue ex rel. Johnson, 
41 Fla. L. Weekly D2290 (Fla. 1st DCA 2016) ...........................................................45, 50 


Johnson v. McCullough, 143 So. 3d 1129 (Fla. 4th DCA 2014) .............................................21, 22 


Julia v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014) ................................................................13, 17 


Kareff v. Kareff, 943 So. 2d 890 (Fla. 4th DCA 2006) .................................................................44 


Karimi v. Karimi, 867 So. 2d 471 (Fla. 5th DCA 2004) ...............................................................44 


Karnbach v. Karnbach, 971 So. 2d 1031 (Fla. 4th DCA 2008) ...................................................41 


Karten v. Karten, 983 So. 2d 17 (Fla. 3d DCA 2008) ..................................................................41 


Kelley v. Kelley, 987 So. 2d 1246 (Fla. 5th DCA 2008) ...............................................................35 


Kemper v. Kemper, 159 So. 3d 303 (Fla. 5th DCA 2015) ..........................................................5, 6 


Knudson v. Drobnak, 149 So. 3d 114 (Fla. 4th DCA 2014) .........................................................26 


Koslowski v. Koslowski, 78 So. 3d 642 (Fla. 1st DCA 2012) .......................................................30 


Kowal v. Tomlinson, 780 So. 2d 172, 173 (Fla. 2d DCA 2001)....................................................38 


LaFountain v. LaFountain, 134 So. 3d 460 (Fla. 2d DCA 2014) .................................................26 


Lamar v. Lamar, 889 So. 2d 983 (Fla. 4th DCA 2004) ................................................................39 


Laussermair v. Laussermair, 55 So. 3d 705 (Fla. 4th DCA 2011) ...............................................24 


Lawrence v. Hershey, 890 So. 2d 350 (Fla. 4th DCA 2004) ........................................................43 


Leaird v. Leaird, 540 So. 2d 243 (Fla. 4th DCA 1989) ................................................................33 







Lester v. Lester, 736 So. 2d 1257 (Fla. 4th DCA 1999) ................................................................24 


Levenshon v. Levenshon, 907 So. 2d 602 (Fla. 3d DCA 2005) .....................................................41 


Leventhal v. Leventhal, 888 So. 2d 919, 920 (Fla. 3d DCA 2004)................................................38 


Liguori v. Liguori, 41 Fla. L. Weekly D2116 (Fla. 2d DCA)..................................................27, 51 


Long v. Long, 967 So. 2d 1069 (Fla. 4th DCA 2007) .....................................................................8 


Longarzo f/k/a Castillo v. Castillo, 191 So. 3d 481 (Fla. 4th DCA 2016) ..............................39, 69 


Loza v. Martin, 41 Fla. L. Weekly D1877 (Fla. 2d DCA 2106)....................................................43 


Lupola v. Lupola, 41 Fla. L. Weekly D2249 (Fla. 1st DCA 2016) .........................................27, 51 


Mackoul v. Mackoul, 32 So. 3d 741 (Fla. 1st DCA 2010) ............................................................33 


Marlowe v. Marlowe, 123 So. 3d 1194 (Fla. 1st DCA 2013) .......................................................13 


Marquez v. Lopez, 187 So. 3d 335 (Fla. 4th DCA 2016) ....................................................1, 17, 70 


Martinez v. Abinader, 37 So. 3d 944 (Fla. 2d DCA 2010)  .......................................................3, 19 


Martinez v. Martinez, 911 So. 2d 288 (Fla. 2d DCA 2005) ......................................................7, 38 


Martinez v. Martinez, 995 So. 2d 1091 (Fla. 3d DCA 2008) ........................................................27 


Mascola v. Lusskin, 727 So. 2d 328 (Fla. 4th DCA 1999) ............................................................18 


Maslow v. Edwards, 59 So. 3d 299 (Fla. 5th DCA 2011) ...........................................................5, 7 


Mata v. Mata, 185 So. 3d 1271 (Fla. 3d DCA 2016) ........................................................17, 21, 70 


Matthews v. Matthews, 677 So. 2d 323 (Fla. 1st DCA 1996) ........................................................24 


Mayfield v. Mayfield, 103 So. 3d 968, 973 (Fla. 1st DCA 2012)....................................................34 


McCall v. Martin, 34 So. 3d 121 (Fla. 4th DCA 2010) ...........................................................17, 53 


Mcdonald v. McDonald,  368 So. 2d 1283, 1284 (Fla. 1979)..........................................................9 


McGlynn v. Tallman-McGlynn, 187 So. 3d 939 (Fla. 4th DCA 2016) .....................................2, 67 


McKee v. Sinco, 73 So. 3d 797 (Fla. 5th DCA 2011) .....................................................................6 







McKenna v. McKenna, 31 So. 3d 890 (Fla. 4th DCA 2010) ............................................35, 36,  44 


McWilson v. McWilson, 192 So. 3d 719 (Fla. 1st DCA 2016) ................................................21, 59 


McWilson v. McWilson, 41 Fla. L. Weekly D1381, 192 So. 3d 719 (Fla. 1st DCA 2016) ......21, 59 


Merkulova v. Elbouatmani, 150 So. 3d 1271 (Fla. 5th DCA 2014) ..............................................38 


Miller v. Schou, 616 So. 2d 436, 438 (Fla. 1993)...........................................................................34 


Mitchell v. Mitchell, 841 So. 2d 564 (Fla. 2d DCA 2003) ...............................................................9 


Motie v. Motie, 132 So. 3d 1210 (Fla. 5th DCA 2014) ..................................................................10 


Musser v. Watkins,752 So. 2d 141 (Fla. 2d DCA 2000).................................................................32 


Needham v. Needham, 39 So. 3d 1289 (Fla. 2d DCA 2010) .........................................................20 


Nelson-Higdon v. Higdon, 680 So. 2d 524 (Fla. 1st DCA 1996) ..................................................39 


Niekamp v. Niekamp, 173 So. 3d 1106 (Fla. 2d DCA 2015) ...................................................13, 16 


Nilsen v. Nilsen, 63 So. 3d 850 (Fla. 1st DCA 2011) ....................................................................22 


Nolan v. Nolan, 100 So. 3d 170 (Fla. 5th DCA 2012) ....................................................................9 


Ogando v. Munoz, 962 So. 2d 957 (Fla. 3d DCA 2007) ...............................................................20 


Ondrejack v. Ondrejack, 839 So. 2d 867 (Fla. 4th DCA 2003) ....................................................44 


Ordini v. Ordini, 701 So. 2d 663 (Fla. 4th DCA 1997) ..................................................................3 


Orizondo v. Orizondo, 146 So. 3d 151 (Fla. 5th DCA 2014) .......................................................27 


Oxley v. Oxley, 695 So. 2d 364 (Fla. 4th DCA 1997) .....................................................................8 


Palewsky v. Fla. Dep't of Revenue ex rel. Miller, 81 So. 3d 584 (Fla. 3d DCA 2012) ...........21, 22 


Palumbo v. Butler, 26 So. 3d 723 (Fla. 2d DCA 2010) ..................................................................4 


Parker v. Parker, 141 So. 3d 1291 (Fla. 1st DCA 2014) ..............................................................44 


Parry v. Parry, 933 So. 2d 9 (Fla. 2d DCA 2006) ..........................................................................2 


Perez v. Perez, 190 So. 3d 1154 (Fla. 2d DCA 2016) ............................................................22, 63 







Peters v. Blackshear, 53 So. 3d 1233 (Fla. 1st DCA 2011) ..........................................................33 


Pike v. Pike, 932 So. 2d 229 (Fla. 4th DCA 2005)..........................................................................7 


Poe v. Poe, 63 So. 3d 842 (Fla. 5th DCA 2011) ...........................................................................15 


Pope v. Langowski, 115 So. 3d 1076 (Fla. 4th DCA 2013) ..........................................................31 


Posner v. Posner, 940 So. 2d 524 (Fla. 4th DCA 2010) ...............................................................14 


Pullis v. Pullis, 118 So. 3d 937 (Fla. 3d DCA 2013) ....................................................................30 


Rabbath v. Farid, 4 So. 3d 778 (Fla. 1st DCA 2009) ...................................................................15 


Rock v. Dep’t of Revenue, 159 So. 3d 287 (Fla. 4th DCA 2015) .................................................18 


Rodgers v. Reed, 931 So. 2d 236 (Fla. 5th DCA 2006) ..........................................................41, 42 


Rodriguez v. Medero, 17 So. 3d 867 (Fla. 4th DCA 2009) ....................................................13, 65 


Rogers v. Rogers, 824 So. 2d 902 (Fla. 3d DCA 2002) .............................................................3, 4 


Rose v. Rose, 8 So. 3d 1251 (Fla. 4th DCA 2009) ........................................................................41 


Rotolante v. Rotolante, 22 So. 3d 684 (Fla. 5th DCA 2009) ..........................................................7 


Rudnick v. Harman, 162 So. 3d 116 (Fla. 4th DCA 2015) .............................................................2 


Salazar v. Salazar, 976 So. 2d 1155 (Fla. 4th DCA 2008) ......................................................27, 30 


Salituri v. Salituri, 184 So. 3d 1250 (Fla. 4th DCA 2016) ........................................................3, 70 


Sallaberry v. Sallaberry, 27 So. 3d 234 (Fla. 4th DCA 2010) ......................................................14 


Salters v. Department of Revenue, 32 So. 3d 777 (Fla. 2d DCA 2010) ........................................38 


Sanford v. Davis, 136 So. 3d 785 (Fla. 1st DCA 2014) ................................................................24 


Sarnoff v. Daily, 925 So. 2d 391 (Fla. 4th DCA 2006) .................................................................35 


Schmachtenberg v. Schmachtenberg, 34 So. 3d 28 (Fla. 3d DCA 2010) .................................3, 24 


Schmidt v. Schmidt, 120 So. 3d 31 (Fla. 4th DCA 2013) ..............................................................21 


Schumaker v. Schumaker, 931 So. 2d 271 (Fla. 5th DCA 2006) ..................................................10 







Sealander v. Sealander, 789 So. 2d 401 (Fla. 4th DCA 2001) .........................................................6 


Segnini v. Segnini, 10 So. 3d 188 (Fla. 4th DCA 2009) ...................................................................5 


Sency v. Sency, 478 So. 2d 432 (Fla. 5th DCA 1985) ......................................................................9 


Shafer v. Shafer, 45 So. 3d 494 (Fla. 4th DCA 2010) ....................................................................15 


Shaw v. Nelson, 4 So. 3d 740 (Fla. 1st SCA 2009)..........................................................................44 


Shiveley v. Shiveley, 635 So. 2d 1021 (Fla. 1st DCA 1994) ............................................................4 


Shrove v. Shrove, 724 So. 2d 679 (Fla. 4th DCA 1999) ..................................................................2 


Sierra v. Ellison, 677 So. 2d 406 (Fla. 3d DCA 1996) ...................................................................20 


Simpson v. Simpson, 680 So. 2d 1085 (Fla. 4th DCA 1996) ....................................................35, 36 


Skipper v. Skipper, 654 So. 2d 1181 (Fla. 3d DCA 1995) ................................................................3 


Songur v. Songur, 190 So. 3d 267 (Fla. 5th DCA 2016) ....................................................13, 16, 61 


Sotoloff v. Sotoloff, 745 So. 2d 959 (Fla. 4th DCA 1998) ..........................................................8, 18 


State Dep't of Revenue ex rel. McClung v. McClung, 760 So. 2d 244 (Fla. 3d DCA 2010) ..........42 


Steele v. Love, 143 So. 3d 1020 (Fla. 4th DCA 2014) .....................................................................4 


Sumlar v. Sumlar, 827 So. 2d 1079 (Fla. 1st DCA 2002) ...............................................................9 


Sulman v. Sulman,  510 So.2d 908 (Fla. 4th DCA 1987)................................................................34 


Tannenbaum v. Shea, 133 So. 3d 1056 (Fla. 4th DCA 2014) .......................................................25 


Taylor v Bonsall, 875 So. 2d 705 (Fla. 5th DCA 2004) ..........................................................42, 43 


Taylor v. Taylor, 734 So. 2d 473 (Fla. 4th DCA 1999) ................................................................34 


T.J.D. v A.G., 39 So. 3d 360 (Fla. 2d DCA 2010)..........................................................................39 


Terkeurst v. Terkeurst, 149 So. 3d 758 (Fla. 5th DCA 2014) .......................................................35 


Thalgott v. Thalgott, 571 So. 2d 1368 (Fla. 1st DCA 1990) ...........................................................3 


Thomas v. Thomas, 712 So. 2d 822 (Fla. 2d DCA 1998) ...............................................................9 







Thompson v. Malicki, 169 So. 3d 271 (Fla. 2d DCA 2015) ....................................................14, 16 


Torres v. Torres, 98 So. 3d 1171 (Fla. 2d DCA 2011)  ...........................................................13, 15 


Undercuffler v. Undercuffler, 798 So. 2d 867, 869 (Fla. 4th DCA 2001)......................................11 


Valladares v. Junco-Valladares, 30 So. 3d 519 (Fla. 3d DCA 2010) ............................................6 


Van Exter v. Diodonet-Molina, 152 So. 3d 699 (Fla. 3d DCA 2014) ..............................21, 37, 38 


Vazquez v. Vazquez, 922 So. 2d 368 (Fla. 4th DCA 2006) ...........................................................14 


Vazquez v. Vazquez-Robelledo, 150 So. 3d 855 (Fla. 2d DCA 2014) ..........................................28 


Velaga v. Gudapati, 148 So. 3d 550 (Fla. 2d DCA 2014) ............................................................33 


Viruet v. Grace, 41 Fla. L. Weekly D1938 (Fla. 5th DCA 2016) .....................................37, 38, 51 


Vitt v. Rodriguez, 960 So. 2d 47 (Fla. 5th DCA 2007) .................................................................39 


Vollmer v. Vollmer, 33 So. 3d 67 (Fla. 2d DCA 2010) .................................................................18 


Vorcheimer v. Vorcheimer, 780 So. 2d 1018 (Fla. 4th DCA 2001) ...............................................3 


Wallace v. Dep't of Revenue ex rel. Cutter, 774 So. 2d 804 (Fla. 2d DCA 2000) .....................5, 6 


Walton v. Walton, 657 So. 2d 1214 (Fla. 4th DCA 1995) ............................................................33 


Warren v. Warren, 84 So. 3d 461 (Fla. 2d DCA 2012) ................................................................21 


Waters v. Bland, 935 So. 2d 1239 (Fla. 2d DCA 2006) ...............................................................26 


Waugh v. Waugh, 679 So. 2d 1 (Fla. 2d DCA 1996) ....................................................................17 


Whittingham v. Whittingham, 67 So. 3d 239 (Fla. 2d DCA 2010) ...............................................21 


Williams v. Lutrario, 131 So. 3d 801 (Fla. 4th DCA 2013) .........................................................30 


Williams v. Williams, 147 So. 3d 1109 (Fla. 5th DCA 2014) .......................................................31 


Winney v. Winney, 979 So. 2d 396 (Fla. 1st DCA 2008)...............................................................32 


Williams v. Williams, 560 So. 2d 308 (Fla. 1st DCA 1990) ...........................................................6 


Winters v. Katseralis, 623 So. 2d 613 (Fla. 2d DCA 1993) .........................................................36 







Wood v. Wood, 162 So. 3d 133, 136 (Fla. 1st DCA 2014) ...........................................................11 


Zakarin v. Zakarin, 565 So. 2d 790 (Fla. 3d DCA 1990) .............................................................33 


Zarycki-Weig v. Weig, 25 So. 3d 573 (Fla. 4th DCA 2009) .........................................................13 


Zepeda v. Zepeda, 32 So. 3d 679 (Fla. 2d DCA 2010) .................................................................30 


Zern v. Zern, 737 So. 2d 631 (Fla. 1st DCA 1999) .......................................................................33 


Zinovoy v. Zinovoy, 50 So. 3d 763 (Fla. 2d DCA 2010) ...................................................27, 51, 67 


Zold v. Zold, 911 So. 2d 1222 (Fla. 2005) ......................................................................................4 


Florida Statutes 
§ 61.08(2), Fla. Stat. ........................................................................................................................7 
§ 61.13, Fla. Stat. ......................................................................................................................23, 58 
§ 61.13(1), Fla. Stat. ......................................................................................................................40 
§61.13(1)(a), Fla. Stat. ..................................................................................................................44 
§ 61.13(1)(a)1.a., Fla. Stat..............................................................................................................52 
§ 61.13(1)(b), Fla. Stat. ......................................................................................................25, 27, 60 
§ 61.13(1)(c), Fla. Stat...................................................................................................................32 
§61.13(1)(d)1., Fla. Stat. ...............................................................................................................47 
§ 61.13(1)(d)2., Fla. Stat. ...............................................................................................................23 
§ 61.13(1)(d)3., Fla. Stat. ..............................................................................................................23 
§61.13001(9)(b), Fla. Stat. ............................................................................................................33 
§61.181, Fla. Stat. .........................................................................................................................23 
§61.29, Fla. Stat. .............................................................................................................................1 
§ 61.30, Fla. Stat. .....................................................................................................11, 21, 22 25, 44 
§ 61.30(1), Fla. Stat. ........................................................................................................................7 
§ 61.30(1)(a), Fla. Stat. ......................................................................................................29, 35, 39 
§ 61.30(1)(b), Fla. Stat. ..................................................................................................................39 
§61.30(1)(c), Fla. Stat. ..................................................................................................................39 
§61.30(2)(a)1, Fla. Stat. ..................................................................................................................1 
§61.30(2)(a)2, Fla. Stat. ..................................................................................................................1 
§ 61.30(2)(a)3, Fla. Stat. ..............................................................................................................4, 7 
§61.30(2)(a)4, Fla. Stat. ..................................................................................................................5 
§61.30(2)(a)5, Fla. Stat. ..................................................................................................................5 
§61.30(2)(a)6, Fla. Stat. ..................................................................................................................6 
§61.30(2)(a)7, Fla. Stat. ..................................................................................................................6 
§61.30(2)(a)8, Fla. Stat. ..................................................................................................................6 
§61.30(2)(a)9, Fla. Stat. ..................................................................................................................7 
§61.30(2)(a)10, Fla. Stat. ................................................................................................................7 
§61.30(2)(a)11, Fla. Stat. ................................................................................................................8 
§61.30(2)(a)12, Fla. Stat. ................................................................................................................8 







§ 61.30(2)(a)13, Fla. Stat. ................................................................................................3, 8, 10, 71 
§ 61.30(2)(a)14, Fla. Stat. .............................................................................................................10 
§ 61.30(2)(b), Fla. Stat. ..................................................................................................7, 10, 13, 15 
§61.30(2)(b)1, Fla. Stat. ................................................................................................................12 
§61.30(2)(b)2, Fla. Stat. ..........................................................................................................12, 13 
§ 61.30(3), Fla. Stat. ....................................................................................................19, 20, 50, 65 
§ 61.30(3)(a), Fla. Stat................................................................................................................7, 18 
§61.30(3)(b), Fla. Stat. ..................................................................................................................18 
§61.30(3)(c), Fla. Stat. ..................................................................................................................18 
§ 61.30(3)(d), Fla. Stat. ......................................................................................................19, 57, 59 
§ 61.30(3)(g), Fla. Stat...................................................................................................................21 
§61.30(5), Fla. Stat. ......................................................................................................................25 
§61.30(6), Fla. Stat. ......................................................................................................................25 
§ 61.30(7), Fla. Stat. .....................................................................................................................26 
§ 61.30(8), Fla. Stat. .....................................................................................................................27 
§61.30(9), Fla. Stat. ......................................................................................................................26 
§61.30(10), Fla. Stat. ....................................................................................................................26 
§ 61.30(11), Fla. Stat. ..........................................................................26, 28, 29, 31, 39, 40, 49, 51 
§ 61.30(11)(a), Fla. Stat. ................................................................................................6, 28, 51, 68 
§ 61.30(11)(a)2, Fla. Stat. ..........................................................................................................6, 51 
§61.30(11)(a)11, Fla. Stat. ............................................................................................................31 
§ 61.30(11)(b), Fla. Stat. .............................................................................................26, 28, 49, 65 
§ 61.30(11)(c), Fla. Stat. ...................................................................................................39, 40, 50 
§61.30(12), Fla. Stat. ....................................................................................................................19 
§ 61.30(12)(a), Fla. Stat. ...........................................................................................................3, 20 
§ 61.30(12)(b), Fla. Stat. .........................................................................................................20, 22 
§ 61.30(13), Fla. Stat. ..........................................................................................................9, 18, 20 
§ 61.30(17), Fla. Stat. ............................................................................................37, 38, 51, 54, 61 
§ 61.503 Fla. Stat. .........................................................................................................................47 
§ 61.522 Fla. Stat. .........................................................................................................................47 
§ 409.2563, Fla. Stat. .........................................................................................................24, 44, 65 
§409.2563(2)(a), Fla. Stat. ............................................................................................................24 
§ 409.2563(4)(n), Fla. Stat. ......................................................................................................45, 50 
§409.2563(10)(a), Fla. Stat. ..........................................................................................................23 
§ 409.2563(10)(c), Fla. Stat. ....................................................................................................23, 24 
§ 409.2564(11), Fla. Stat. .............................................................................................................39 
§ 607.06401(3), Fla. Stat. ...............................................................................................................4 
§ 743.07(2), Fla. Stat. ................................................................................40, 41, 42, 43, 44, 50, 52 
Chapter 88, Fla. Stat......................................................................................................................45 
Chapter 744, Fla. Stat....................................................................................................................35 


Other Authorities 
www.factfinder.census.gov ..........................................................................................................12 


Rules 
Fla. Fam. L. R. P. 12.012 ..............................................................................................................48 







Fla. Fam. L. R. P. 12.285(e)(1) .....................................................................................................21 
Fla. Fam. L. R. P. 12.285(k) .........................................................................................................22 
Fla. R. Jud. Admin. 2.420 .......................................................................................................47, 48 
Fla. R. Jud. Admin. 2.425 .................................................................................................46, 47, 48 
Fla. R. Jud. Admin. 2.516..............................................................................................................45 


United States Code 
42 U.S.C. § 666 ............................................................................................................................23 








 
 


2017 Marital and Family Law Review Course 
The Lowes Royal Pacific Resort 


Orlando, Florida 
 


Friday, January 27, 2017 
 


 
 
 


How and Why Transparency  
Works for Family Law 


 
The Transparency Team Presents the 


Hands-On Approach 
 
 
 
 
 
 
 


Speakers: 
Alison C. Weinger, Esquire 


Philip J. Shechter, CPA/ABV, CVA 
Maurice Jay Kutner, Esquire  







 CURRICULUM VITAE OF MAURICE JAY KUTNER 
 
PROFESSIONAL LEADERSHIP 
 


Past Chair, Family Law Section, American Bar Association (1997-1999); Fellow and 
Past President, American Academy of Matrimonial Lawyers, Florida Chapter; Past Chair, Family 
Law Section, The Florida Bar (1987-1988); Fellow, International Academy of Matrimonial Lawyers; 
Past President and Master Bencher, First Family Law American Inns of Court (1994-1996); 
Member, Judges and Lawyers Publications Editorial Board (Shannon Pratt publication); Board 
Certified in Marital and Family Law (1985 to present); AAML Certified Arbitrator; Listed, The Best 
Lawyers in America (1987 to present); Best Law Firms US News and World Report, 2015, 2016 
(Tier 1 for Family Law Ranking); Rated "AV" by Martindale Hubbell (1984 to present); Listed in the 
Martindale Hubbell Bar Register of Preeminent Lawyers (2004 to present); Florida=s Legal Elite 
(2004 to present); Super Lawyers (2006 to present); Chair, AAML 30th Annual Institute; Board 
Certified Family Law Advocate; National Board of Trial Advocacy (2015); Member,  National 
Association of Distinguished Counsel (Nation=s Top One Percent of Attorneys, 2015); Lecturer, 
Dade County Bar Association ANuts & Bolts of Family Law@ (2007-2014). Lecturer and author of 
numerous articles on family law during fifty years of practice.  Lecture on Transparent Lawyering, 
Spring Meeting, ABA Family Section, Atlantis Hotel, Nassau, Bahamas (05/16). 


 
CAREER SUMMARY 


 
Private Practice of Law, limited to family law matters (1970 to present). 


 
Assistant Public Defender, handled criminal cases in trial and appellate courts 


(Miami, Florida, 1969-1970). 
 


Military Service.  Captain, United States Army, Judge Advocate General's Corp, 
Military District of Washington, Government Appellate Division, Government Counsel, Army Boards 
of Review and United States Court of Military Appeals (1965-1967). Chief Prosecutor, general 
court-martial cases, United States Army Infantry Training Center, Fort Benning, Georgia 
(1967-1968). 
  
EDUCATION 
 


Juris Doctor, University of Miami (1965); Moot Court runner-up, freshman, junior, and 
senior years. 
 


Bachelor of Business Administration, University of Miami (1962); political science 
major and minors in speech, economics, and history; University of Miami Debate Team (1962) 
(Debate Scholarship); Omicron Delta Kappa National Academic and Leadership Honorary Society 
(1961); Distinguished Military Graduate, Army ROTC (second in class) (1962). 


 
 
 


 
MAURICE JAY KUTNER, ESQUIRE 


Kutner and Associates 
11th Floor - Courthouse Tower 


44 West Flagler Street 
Miami, Florida  33130-1808 
Telephone: (305) 377-9411 


E-mail: MJKutner@KutnerFamilyLaw.com 
Website: www.KutnerFamilyLaw.com 







 
-2- 


 


TABLE OF CONTENTS* 
 


  PAGE 
 
Transparent Lawyering Defined  .............................................................................. 3 
 
Initial Client Interview ................................................................................................ 4 
 
The Duty Owed to Children ....................................................................................... 6 
 
Client Control and Case Management  ..................................................................... 7 
 
Useful Clauses for Late Night Drafting .................................................................... 8 
 


 


 


 


APPENDIX 
 


            PAGE 


New Client Telephone Interview .............................................................................. 9 


Contract for Legal Services  .............................................................................. 10-16 


Waiver of Further Financial Disclosure  ................................................................ 17 


The Kutner Klauses ................................................................................................. 18 


 


  


                                            
* These materials are written as bullet point checklists for ease of reading and future use. 







 
-3- 


 


TRANSPARENT LAWYERING DEFINED 


In its simplest form, transparent lawyering means that there are almost no 


secrets from the other side.  Specifically, it encompasses: 


1. There is only one set of facts, which are openly and completely 


communicated to whoever is listening – TRANSPARENCY – TRUST – CONFIDENCE. 


2. Maintain a proactive approach of transparency with opposing counsel.  


For example: 


2.1 Reveal ongoing facts and case developments as they occur – you 


are the first person to reveal breaking news and events. 


2.2 Tell the other lawyer about pleadings to be filed before they are 


filed. 


3. Provide documents as soon as they are received, without formal 


requests. 


4. Make sure your client participates in all events.  Use conference 


calling. 


5. Never exclude a mediator from a conversation with your client. The 


mediator is there to learn everything and determine what is useful to get to settlement. 


6. Copy the client on all outgoing and incoming communications, 


including e-mails. 
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INITIAL CLIENT INTERVIEW – BASIC “MUSTS” 


7. New client telephone call 


7.1 Don’t get on the phone 


7.2 Experienced assistant speaks to caller 


7.3 Use New Client Telephone Interview form (Appendix “1”) 


8. Initial client interview being the single most important event in attorney-
client relationship 


 
8.1 Be prepared to say “No” 


8.2 Take control of interview 


9. Learn OPERATIVE facts and explain probable range of results 


9.1 Apply law 


9.2 Client hearing same “story” at initial interview, mediation, and/or 


trial 


10. Suggest PROCESS to get to mediation and/or trial 


11. Assemble team 


11.1 Retain experts  


11.2 Define goals 


12. PROVIDE VOLUNTARY, early, and frequent “ROLLING” DISCOVERY.  


Everyone knows what is required. 


13. Explain TRANSPARENCY - Outline benefits of transparency 


14. Game plan to closure 


15. Ethics, rules, and “by the book” 


16. Cost-benefit analysis 
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16.1 Newly educated client 


16.2 Internet almost replacing friends, beauticians, and barbers 


17. Take action in client’s presence  


17.1 Call other lawyer (use speakerphone – reveal at outset) 


17.2 Dictate letter to other party 


18. Executed fee agreement (Appendix 2) 


18.1 Large percentage of bar grievances involving complaints related 


to legal fees in family law matters 


18.2 No work commenced until after execution of fee agreement and 


payment of retainer fee 


19. Not filing a petition for dissolution of marriage, unless there is a reason 


to file – a judge being needed (urgency re: money or children) 


19.1 An act of war 


19.2 Potentially irreparable harm regarding finances, children, and 


dynamics 
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 DUTY OWED TO CHILDREN 


20. Family law attorneys must take lead in protecting children 


20.1 Vast majority of children who experience divorce process do not 


have any representation 


20.2 Lawyers have an absolute duty to protect children 


20.3 Protecting children and developing a game plan should be 


openly discussed between counsel and, when appropriate, with the Court 


20.4 Determine the need for experts 
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CLIENT CONTROL AND CASE MANAGEMENT 


21. The saying:  “Plan the work and work the plan,” is perfect for family law 


cases 


22. Make sure client understands and totally agrees with the game plan 


23. Copy client on all outgoing and incoming communications 


24. Return all telephone calls and reply to e-mails within 24 hours 


25. Schedule case management conferences to control process 


26. Always discuss and take action, which will move case to closure 


27. Schedule team conference calls as needed, assign responsibilities, 


and set deadlines 


28. Go to www.FreeConferenceCall.com and secure your own free 


conference calling number 
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USEFUL CLAUSES FOR LATE NIGHT DRAFTING 


29. Waiver of Further Financial Disclosure (Appendix 3) 


30. The Kutner Klauses (Appendix 4) 


30.1 Waive confidentiality of mediation process 


30.2 The mediator arbitrates interpretation disputes 
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NEW CLIENT TELEPHONE  INTERVIEW 


Good morning/afternoon, my name is ______, how may I help you today? 
 
Would you please tell me who referred you to our office or how you heard about us? 
 
Mr. Kutner's initial consultation fee is $___ and is payable at the conclusion of the initial 
interview.  He does not accept credit cards for a number of reasons, which he will explain to 
you during the consultation.  He will spend as much time with you as necessary, to evaluate 
the circumstances of your case and provide you with his opinions about your situation or 
circumstances.  If you decide to retain the law firm, the minimum retainer is $______, which 
sum is all credited toward time spent on your case.  There is also a $_____ cost deposit, 
which is deposited into our trust account to pay for out-of-pocket expenses and court costs. 
 
Would you like to schedule an appointment?   


Note:  Always schedule new client appointments for the earliest possible date and time.  If MJK 
cannot meet client immediately, schedule appointment before or after regular business hours.  Talk 
to MJK whenever possible, before scheduling the appointment. 


Date:  


     


 Time:  


     


 By:  


     


 


Name of Caller:  


     


 Phone:  


     


 


Statements of Caller:  


     


 


By Whom Referred:  


     


 


County Where Caller Resides:  


     


 


Reaction to Consultation Fee:  


     


 


Reaction to Retainer:  


     


 


Opposing Party's Attorney:  


     


 


Other Information:  


     


 


Results of Telephone Interview:  


     


 


 







 
 


 _______________________________ 
 Name of Client 
 


 
 


CONTRACT FOR LEGAL SERVICES 
 
 THIS IS A CONTRACT for legal services involving a family law matter, 
entered into between KUTNER AND ASSOCIATES ("We") and _____________ 
("You"), this ______ day of _____________, 20____. 
 


1. This contract contains the entire understanding between us and may 
only be modified in writing and signed by the parties.  If any term, provision, or condition 
of this contract is held by a court of competent jurisdiction to be invalid, void, or 
unenforceable, the remaining provisions shall continue to be in full force and effect. 


 
2. You acknowledge that we have made no guarantees in connection 


with the outcome of your case.  All expressions which relate to the possible results in 
your case are based strictly on our opinion. 


 
RETAINER AND ATTORNEY TIME 


 
3. You agree to remit the sum of $20,000, which is a non-refundable fee, 


on or before ____________, 20____.1  That sum will be applied on account of legal 
fees, which will be credited to your bill.  The retainer will be credited against hourly rates 
of $___ for Maurice Jay Kutner and $___ to $___ for associates.  Paralegal and law 
clerk rates will be charged at $___ per hour.  In the event of an increase of the hourly 
rates charged by any member of the firm, this contract will be governed by the new 
hourly rate.  You will be charged for all attorney time expended in connection with your 
file, including telephone calls and travel time.  The members of our firm frequently meet 
to discuss, evaluate, and decide how to approach various issues.  When two or more of 
us meet, you will be billed for the time expended by the lawyers attending said meeting.  
Maurice Jay Kutner will spend, at least, a nominal billable time in reviewing work 
product prepared by associates.   


 
COSTS AND SUIT MONIES 


 
4. You agree to remit a cost deposit in the sum of $_____ and such 


additional cost deposits requested by us.  Those sums will be deposited in our Trust 
Account and disbursed on your behalf for out-of-pocket expenses related to your case, 
including, but not limited to, postage, photocopies, facsimiles, e-mails, long distance 
telephone charges, out-of-town travel expenses, deposition expenses, court costs, fees 


                         
1 The amount of $______ will be held and applied toward payment of the final bill in this matter.  
Accordingly, you will be required to remit additional monies to our firm, when the sum of $______ has 
been exhausted. 
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-2- 


for accountants, appraisers, actuaries, physicians, psychologists, psychiatrists, guardian 
ad litems, investigators, economists, mediators, arbitrators, parent coordinators, and 
other attorneys and/or experts hired by either you or us.  You agree that we may impose 
a charging lien to collect the unpaid fees and costs of these other professionals. 


 
5. We shall have the authority to make advances (costs, suit monies, 


etc.) on your behalf, as enumerated in paragraph 4 (above), in amounts we deem 
necessary for the preparation, trial, and proper handling of your case.  You shall 
reimburse us on a current basis for all advances, none of which shall be credited against 
the initial retainer.  You are personally liable for payment to all experts hired on your 
behalf.  


 
LEGAL FEES 


 
6. If a statement is not paid by you within 15 days of the date of the 


statement, we have the right to terminate work on your case and withdraw as your 
attorneys.  We also retain the right to withdraw from your case if you have 
misrepresented or failed to disclose material facts to us, if you fail to timely and 
completely disclose your financial circumstances, if you fail to follow our advice, or if you 
fail to attend conferences, depositions, or hearings. 


 
7. Simple interest2, at the rate of 1.5% per month3, will be added to all 


accounts not paid within 15 days from the date of each statement (the "date of 
statement" is the date of postmark or e-mail).  Accounts with a previous balance are not 
entitled to a grace period. 


 
8. You agree to carefully read all billing statements and promptly notify 


us, in writing, of any claimed objections, errors, or discrepancies, within fifteen (15) days 
from date of the statement.  Time is of the essence.  If we do not hear from you, in 
writing, it will be presumed that you agree with the correctness, accuracy, and fairness 
of the billing statement.  To be in compliance with this agreement, you must set forth the 
precise billing item to which you have an objection, the language contained in the billing 
item, and state specific reasons why you claim there is an error, discrepancy, or 
objection.    


 
9. It is impossible to determine the nature and extent of the necessary 


legal services required in your case.  Your cooperation in providing us information and 


                         
2 We much prefer that you pay your bill on time and "borrow" elsewhere.  We cannot and will not "finance" 
your case. 


3 THIS INTEREST RATE WILL CONTINUE EVEN IF A JUDGMENT FOR OUR FEES IS ENTERED. 
 







 
 


 _______________________________ 
 Name of Client 


 
-3- 


working with us can considerably expedite matters and help reduce fees.4  To minimize 
attorneys' fees and to preserve the relationship between you and the opposing party 
(and children), we will try to effect an amicable settlement.  However, settlement efforts 
do not always succeed and it may be necessary to litigate, in which event legal fees and 
costs will be greater. 


 
10. Following entry of a final judgment in your case, whether it is settled or 


tried, you understand that an additional fee may be requested from you, based upon: a) 
the significance of, or amount involved in, the subject matter of your case and the 
attendant responsibility involved in our representation; b) the novelty, complexity, and 
difficulty of the issues; c) the time, labor, and skill required to properly perform the legal 
services; d) the experience, reputation, diligence, and ability of the firm; e) the likelihood 
that our acceptance of your case precludes other profitable employment for the firm; f) 
the time limitations imposed by you or by the circumstances of your case and any 
additional or special time demands or requests of us by you; and, g) the nature and 
length of the professional relationship.  The amount of any additional fee will be 
determined at the conclusion of your case, and will only be paid if you agree.  This 
means that the payment of any "additional" fee is strictly voluntary. 


 
11. We may seek legal fees from the opposing party, which may be paid 


by agreement or court order.5  Any agreement or award of fees shall not determine the 
amount owed by you or earned by us.  You remain primarily liable for payment of all 
fees and costs.  Amounts received on your behalf will be credited to your account.6  The 
time and costs necessary to collect the sums from the opposing party will be charged to 
you.  Interest will be charged until we are paid in full, whether it be by you or the 
opposing party. 


 
12. At our election, all sums due us shall be paid from the proceeds of any 


recovery, protection, or preservation of assets which are recovered, distributed, or 
retained by you, as a result of any settlement, compromise, or final judgment obtained 
in your case, as held by the Florida Supreme Court in Sinclair v. Baucom, 428 So.2d 
                         
4 Your cooperation is very important.  You must inform us immediately of any change of address, phone 
number, employment, or financial circumstances.  Full disclosure of all facts is essential to enable us to 
properly represent you.  You must properly fill out and return all papers sent to you.  In addition, you must 
fully comply with the provisions of Florida Family Law Rule of Procedure 12.285, regarding mandatory 
disclosure, a copy of which has been provided to you in our "client kit." 
 
5 The provisions of this contract may be disclosed to the court in connection with any application for 
attorneys' fees and costs; and, we have the right to advise the court and/or opposing counsel of any 
amounts received from or owed by you. 


6 Payments received from you will be applied first to interest, if any, then to outstanding costs, if any, and 
then to legal fees. 
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1383 (Fla. 1983).  This procedure is known as a charging lien.  You authorize us to 
collect funds due to you and deduct and retain our fees and costs from our Trust 
Account prior to disbursing the balance to you.  We shall hold a lien on all your 
documents, property, or money in our possession for the payment of all sums due us 
under the terms of this contract.  We shall also have the right to collect our fees and 
costs from third parties who are holding or maintaining any funds for you.7  


 
13. You agree to pay the costs and fees for our involvement in any 


litigation or other matters, which take place subsequent to our representation, based on 
the terms of this agreement, including, but not limited to, preparing for and testifying in 
court or deposition, attending meetings, responding to subpoenas and compliance with 
any discovery requests.  If an employee of our firm is required to provide testimony, you 
shall compensate us for the employee's time, including costs. 


 
EXPERT TESTIMONY NOT REQUIRED 


 
14. In the event there are any hearings or litigation in any court, involving 


the collection of fees, suit monies, and costs owed by you to our firm, it is agreed that 
we will not be required to present expert testimony relating to the reasonableness of our 
fees.  This agreement relating to expert witness testimony means that you are waiving a 
right that may exist according to Florida law. 


 
15. Expert witness testimony means that another lawyer would present 


testimony to the court as to whether the fees billed to you are reasonable.  You are 
waiving that right. 


 
LIEN ON REAL AND PERSONAL PROPERTY 


 
16. You specifically consent to the imposition of a lien on all real and 


personal property owned by you individually or jointly with others, to secure sums owed 
to us.  This contract may be recorded with the Clerk of Court in the dissolution of 
marriage proceedings; and, may also be recorded with the clerk of any court, for the 
purpose of securing payment of legal fees, suit monies, interest, and costs.  This 
provision shall not apply to homestead property. 


 
17. You authorize Kutner and Associates to attach to this contract the legal 


description of any and all of your real property and/or a description of your personal 
property, and you understand that said description will become part of this lien.  


 


                         
7 For example, in the event your spouse's attorney is holding any funds which belong to you, we shall 
have the right to collect our fees and costs from those funds. 
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BANKRUPTCY - NONDISCHARGEABILITY 
 
18. You agree that all monies owed to our firm shall not be dischargeable 


in any bankruptcy proceeding or otherwise.  Should you be involved in a bankruptcy 
proceeding, you shall elect to waive the dischargeability of said fees and costs, and you 
agree not to list Kutner and Associates as a creditor in any bankruptcy proceeding. 


 
POST-JUDGMENT PROCEEDINGS 


 
19. Any appeal, whether interlocutory or plenary, post-judgment 


proceedings, or enforcement action subsequent to the final judgment in your case or on 
any other matter, may require a separate fee agreement.  However, in the event we 
render services subsequent to the final hearing, the terms and conditions of this 
contract shall govern and control the rights and liabilities of the parties. 


 
ARBITRATION PROVISION 


 
20. NOTICE: This agreement contains provisions requiring arbitration 


of fee disputes.  Before you sign this agreement you should consider consulting 
with another lawyer about the advisability of making an agreement with 
mandatory arbitration requirements.  Arbitration proceedings are ways to resolve 
disputes without use of the court system.  By entering into agreements that 
require arbitration as the way to resolve fee disputes, you give up (waive) your 
right to go to court to resolve those disputes by a judge or jury.  These are 
important rights that should not be given up without careful consideration. 


 
21. In the event of a timely objection to any statement for services 


rendered, the resulting fee dispute, including costs, suit monies and interest, shall be 
resolved through binding arbitration by a Miami-Dade County attorney, who is a board 
certified family lawyer or certified family law arbitrator, who will hear and rule on the 
dispute.  In addition, any claims concerning the performance or breach of performance 
by Kutner and Associates or their failure to comply with prevailing standard of care, 
including, but not limited to, any claims for negligence, breach of fiduciary duty, or 
breach of contract, shall also be resolved by binding arbitration, before a Miami-Dade 
County board certified family lawyer.  


 
22. We both agree that any litigation arising out of this retainer contract or 


the enforcement of the arbitration provisions shall be brought in Miami-Dade County, 
Florida, where both parties agree to submit to jurisdiction and venue.  


 
23. In the event it becomes necessary to enforce the terms of this contract, 


through arbitration or otherwise, you agree to pay reasonable attorneys' fees and costs 
to our firm, based upon the rates set forth in this contract, the fees and costs for the 
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arbitrator and costs in connection with the enforcement and collection proceedings, 
including fees and costs on appeal.  The arbitrator will adjudicate the amount of fees to 
be awarded to Kutner and Associates, resulting from enforcement and collection 
proceedings. 


YOUR FILE 
 
24. Copies of all documents received and generated by our office will be 


provided to you and you should retain them.  At the conclusion of the case, and 
following payment of all amounts due to our firm, you agree to provide us with an 
address where we can deliver the files at your expense.  If you do not make 
arrangements to take delivery of the files after the case is concluded, you authorize us 
to destroy the files two years after representation is ended. 


 
PROFESSIONALISM 


 
25. Attorneys are officers of the Court and are bound by the rules 


regulating The Florida Bar.  There are no warranties, representations, or guarantees 
regarding the outcome, result, or successful termination of the representation and this 
Retainer Agreement is not "contingent" on "results."  You agree to fully cooperate and to 
do nothing which would compromise our professional ethics or violate the Code of 
Professional Responsibility.  If you misrepresent or fail to disclose any material fact, 
refuse to follow our advice, or fail to be available for preparation, conferences, 
depositions, hearings, or other court proceedings, or fail to comply with the terms of this 
contract, we will withdraw from your case.  Our law firm takes great pride in being 
forthcoming with the relevant facts of every case and being "transparent."  


 
MISCELLANEOUS ISSUES 


 
26. Since any settlement will include general releases being exchanged 


but for obligations set forth within the agreement, we suggest that you have a 
comprehensive STD Panel test, including HIV screening, should you believe that your 
spouse has committed adultery.  Since the agreement will release your spouse from 
any further obligations, should you contract any disease, you will then be releasing your 
spouse from any potential and future claims.  Accordingly, in an abundance of caution, 
this test should be done and the results brought to our attention should they be 
positive. 


 
27. We also recommend that you discuss with your accountant or other tax 


specialist whether it is advisable to file an “Innocent Spouse” Election.  If you and your 
spouse have ever filed a joint return, it may be advisable to do so. 
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WARNING 


 
28. This is a legal binding contract.  Before signing, please read it carefully 


and be sure you understand its contents.  If there is anything you do not understand, 
ask about it.  You acknowledge that you have had the opportunity to take this 
agreement, unsigned and return it after reflecting upon its terms and/or consulting with 
an attorney before signing it.  
 


DATED this ______ day of _______________, 201____. 
 
KUTNER AND ASSOCIATES   READ, UNDERSTOOD, AND AGREED 
 
 
By:___________________________  ________________________________ 
 MAURICE JAY KUTNER [NAME OF CLIENT]  
 
 
STATE OF FLORIDA ) 
   : SS: 
COUNTY OF MIAMI-DADE) 
 


 
BEFORE ME, the undersigned authority, personally appeared [NAME OF 


CLIENT], who is personally known to me or has produced ___________________ as 


identification, and who, after first being duly sworn, deposes and states that [he/she] 


has read the foregoing document and [he/she] fully understands that it creates a lien for 


security, similar to a mortgage, on all real and personal property owned by [him/her], for 


the purpose of guaranteeing payment in full of all amounts owed by [him/her]  to Kutner 


and Associates. 
WITNESS my hand and official seal, this ____ day of __________, 


20____. 
 
 
  ___________________________________ 


  Notary Public, State of Florida 
 
 
         
 Print Notary Name 
 
   Commission Expires:       
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WAIVER OF FURTHER FINANCIAL DISCLOSURE 
 


 Although the parties have exchanged financial affidavits and other 


discovery, each acknowledges that they may be entitled to additional financial 


disclosure. However, each is satisfied that they have sufficient actual and proximate 


knowledge as to the other's income, assets, and liabilities to enter into this agreement.  


Accordingly, each party waives any further financial disclosure and is satisfied with the 


terms and provisions of this agreement. Each party acknowledges having been 


advised by their respective counsel, that they are entitled to additional discovery, 


including, but not limited to, depositions and the production and analysis of additional 


documents.  The parties have also been advised that minimal discovery has been 


exchanged and substantial additional discovery is necessary, to render opinions as to 


the detailed and total financial resources available in this case.  The parties have 


instructed their respective counsel to refrain from requesting any additional documents, 


taking depositions, and undertaking any further discovery. 
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THE KUTNER KLAUSES 
 
 
  Because “midnight” drafting is problematic, we have developed the 


following paragraphs, which provide significant protection.  After all, the mediator 


(turned arbitrator) was present and knows the deal much better than the Court could 


ever “know.” 


 A. The parties agree to waive confidentiality of the mediation process, 


in the event there is any litigation involving the efficacy of the agreement (i.e., capacity 


to contract). This means that the mediation privilege shall be waived; and, anyone may 


testify, including the mediator. 


 B. It is agreed that in the event of a dispute with respect to the 


meaning, intent, or interpretation of this agreement, the issue shall be resolved by 


binding arbitration with Alison Weinger, Esquire (the mediator).  When there are minor 


children involved, the arbitrator will serve as a special magistrate.  See Martinez v. Kurt, 


45 So.3d 961. 
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IT’S NOT JUST ABOUT THE MONEY! 
 
 
 
 


 
 
 
 
 
 
 
 
 


PRESENTERS: 
ALISON C. WEINGER, ESQUIRE (MEDIATOR) 
PHILIP J. SHECHTER, CPA*/ABV, CVA 
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Alison	C.	Weinger,	Esquire		
Miami-Dade,	Ft.	Lauderdale	&	Palm	Beach		
Phone	305-256-4157	Fax	305-253-0921	alisoncweinger@gmail.com	&	smeerbott@bellsouth.net	


 


 
   
    Alison Weinger is the owner of Alison C. Weinger, Esq. P.A. and has mediated thousands of 
civil and family cases. She is currently an Adjunct Professor at the University of Miami School of 
law and has a full time mediation practice, concentrating primarily on family matters. Alison is a 
Florida Supreme Court Certified Circuit Court and Family law mediator since 1989. She is a 
graduate of the University of Wisconsin-Madison (BA 1977) and the University of Miami Law 
School (JD 1980).  Alison began her career as a litigator in a civil trial practice. She embraced 
alternative dispute resolution when it was in its infancy and began her mediation career at the in-
house mediation unit of the Miami-Dade County Courthouse. She has been in private practice 
since 1991 working solely in the dispute resolution field. Ms. Weinger has been active in the 
community, serving as President of the Dade County Chapter of the Florida Association for 
Women Lawyers early in her career, and as a member of the Human Rights Committee for 
Sunrise Community where she received the “Award of Excellence” in providing assistance to 
persons with disabilities. Alison is a member of the First Family Law Inns of Court, and the 
Family Law and Dispute Resolution sections of the America Bar Association and Florida Bar, 
where she served on the Mediation Committee. Alison has lectured internationally as well as 
locally on dispute resolution for the American Bar Association, the American Arbitration 
Association, Lorman Seminars, the American Academy of Matrimonial Lawyers and numerous 
voluntary Bar Organizations. Ms. Weinger is an AV rated lawyer with Martindale-Hubbell.  







It’s not Just about the Money! 
																																																													


1)  The client’s goal in hiring a lawyer is to solve a problem.  
 Consider that the client’s interests are: 


                                            
             Financial/economic 
             Psychological (fairness/no stress) 
             Ego 
             Influence/reputation 
             Ideological - religious/cultural 
             Avoiding Bad Precedents  
             Efficiency – a path for resolution of future    
             disputes  
             Maintaining relationships 
 


2)  The Lawyer’s goal is to maintain a good relationship with 
the  
 client and have a satisfied client who may refer additional   
 business to the lawyer.  


   
3)  The client is emotional, MANAGING EMOTIONS IS      


 NECESSARY FOR SUCCESS – people make decisions  
 based on emotion and then justify their decisions with 
reason   
 and logic.  


         STRONG EMOTIONS ARE INHERENT IN HOW WE   
   EXPERIENCE CONFLICT. 
 
        Strong emotions lead to impulsive and often irrational   
  decisions. 
 
  







      Lawyers need to temper client expectations fueled by 
emotion. 
      Client preparation for resolution should begin at the initial    
      meeting.  
          Know your client. 
          Be a problem solver. 
          Focus on reality based problem solving. 
      Get client advisors (friends and family) on board before  
      mediation -they need to be part of the solution or they will  
      undermine you as a lawyer/advisor. 
   
AT A MEDIATION A GOOD LAWYER KNOWS: 
 
       Goals and Interests of Both sides 
       Key facts and Likely Outcome 
       Possible agreements that satisfy key goals 
       Financial and emotional costs of trial 
       Effects of prolonged litigation on family and  
       business relationships         
       Risk Tolerance of Client 
       Is your positive or negative relationship with  
       opposing counsel impacting your assessment of     
       the case (dislike of opposing counsel -emotion or  
       bias of attorney) 
 
ROLE OF MEDIATOR = BRINGING PEACE INTO THE ROOM! 
 
OPTIMTIC – EMOTIONAL CONTAGION (hostility as well as 
happiness are contagious) 
  







POSITIVE ENERGY- mediators must encourage, reframe, point 
out client’s distortion, lower tension 
 
UPBEAT, MAKES CLIENT FEEL RELAXED AND PEACEFUL  
 
ADDRESSES EMOTIONAL FLOODING EARLY IN THE 
MEDIATION TO ENGAGE THE CLIENT IN CLEAR THINKING 
 
ENCOURAGE CREATIVE PROBLEMS SOLVING  
(NOT JUST WHAT HAPPENS IN COURT) 
 
MEDIATOR HAS MORE INFORMATION AND CAN EVALUATE 
MORE ACCURATELY – lawyers often over value their case 
 
HELPS CLIENT RECOGNIZE THAT MEDIATION IS A 
PROCESS 
 
TRIES TO MAINTAIN REASONABLE PARAMETERS AROUND 
THE OFFER/PROPOSAL 
 
MAINTAINS A POSITIVE APPROACH EVEN WHEN 
SETTLEMENT AT THE MOMENT SEEMS UNLIKELY. CLIENTS 
TAKE THEIR CUE FROM THE MEDIATOR (IF THE MEDIATOR 
THINKS IT CAN SETTLE MAYBE IT CAN)      







ON MEDIATION DAY KEEP PEOPLE WITH GOOD 
KARMA (ONLY) ACTIVELY INVOLVED IN THE 
PROCESS.                                                                
             
      Now that you are ready for mediation, and your client 
has been prepared in advance by you, the accountant and 
by the attorney, consider the attitude you present to your 
client and the opposing party. It is imperative that the 
"team" be POSITIVE and upbeat in evaluating the options 
discussed and considering the way in which an offer is 
considered. A team with a good attitude has a much 
greater likelihood of success and of a happier more 
relaxed client in the process. In the initial phase with the 
mediator, encourage your client to speak openly and 
candidly with the mediator about the client’s goals and the 
reasons behind their positions. If there are children’s 
issues that are weighing on the client explain this to the 
mediator, but follow the mediator’s lead. Often putting the 
children’s issues first results in one or both parties using 
them as negotiating pawns, and this is not in the best 
interests of the family. In contentious cases, it is best to 
resolve the easier issues first and allow the parties to gain 
momentum toward the more contentious matters.  
                                      
 
      Allow the mediator flexibility to speak with different 
members of the team. Often a mediator will try to isolate 
the "difficult" people (client or professional) by meeting 
alone with the more reasonable individuals. This is a very 







successful tool in bringing the parties closer together and 
in avoiding unnecessary deadlocks. Keep in mind the 
priorities of your client and don't get caught up in the 
emotional- "I want to win". Especially in matters involving 
families with children, the possibility for a civil relationship 
going forward is and should be in the forefront of 
everyone's mind. This can easily happen (at least 
eventually), if the accountant & lawyer consistently remind 
the client of the balance that must always be sought 
enabling BOTH parties to walk away somewhat 
dissatisfied, but relieved that each contributed to the 
resolution - thus there were no "WINNERS", or "LOSERS". 
 
 
      To achieve the best possible result it is necessary to 
control the people in your room. If a parent, sibling, friend 
or new significant other is present, keep in mind that they 
have their own agenda - separate and apart from your 
client. In many families, the wealthy sibling or child may be 
contributing to the support of friends or family members.  
The new significant other may have their own financial 
stresses that are not discussed in mediation but ultimately 
play a big role in the "advice" they provide to the client.                                        
                                                            
               
      In representing athletes and celebrities there is a 
particularly strong bond between the agent, manager or 
other confidants and advisers, and the client. These 
individuals have many inherent conflicts of interest and do 







not generally help their clients make good decisions. 
However, the client may feel very loyal and dependent on 
their guidance and advice. Let these people be part of the 
process if necessary, and point out the conflicts when 
necessary. An experienced mediator can help neutralize a 
problem adviser. If they have been part of the process, 
they are more likely to listen, learn and not resist the 
lawyer’s guidance to the client. Let these individuals be 
part of the team - as long as it is clear that the goal is to 
expeditiously and with low cost and risk, resolve the 
matter.                               
                                                            
              
      As a financial professional the parties and counsel 
perceive you to be less biased and more transparent. Be 
honest about the strengths and weaknesses in your 
position and remember you are not the advocate. To 
maintain a strong and meaningful role in the resolution of 
the case you must be a problem solver, seeking a shared 
resolution. In the event that the case proceeds to trial you 
want the judge to remember your testimony as credible 
and reliable. It is your reputation at stake.                                                                  
      
 
      Encourage the client on mediation day to take the 
lead, remain focused and retain a clear and concise list of 
goals for the day. Too many people in the room causes 
confusion, and impedes the client’s ability to maintain 
clarity.  Mediation requires intimacy (a small room, instead 







of a large conference room) is generally preferable at 
some point during the mediation process. Don't argue 
about where the mediation takes place - use the best 
facility for the process. This will depend on the number of 
participants, and other factors relevant to the parties. If 
everyone attending the mediation is hoping for success - 
you WILL resolve the matter, so remember to keep the 
energy POSITIVE! 
  







Ten Key Elements to a Successful Mediation 
 
1.      The client has a reasonable understanding of both 


the strengths and weaknesses of their positions on each 
of the issues. This requires considerable client 
preparation prior to the mediation. This preparation 
should be conducted with the client and other decision 
makers. 
 


2.      The client has reviewed the financial/monetary 
impact of the case prior to mediation so as to familiarize 
themselves with the numbers and the concepts. This 
should occur in the pre-mediation meeting with the 
accountant, client and counsel. 


 
3.      The client understands the issues being presented to 


the court and to be discussed at the mediation. 
 


4.      The client has articulated (in writing or verbally) goals 
for the mediation. The attorney and accountant have 
discussed and evaluated these goals with the client 
prior to mediation day. 


 
5.      Advisors or decision makers attend mediation with 


the client (if the client cannot commit to a deal without 
consulting them). 


 
 
 
 







6.      The client understands that on mediation day they 
will be unavailable to text or speak with co-workers, 
family members and friends. Constant interruptions or 
distractions undermine the ability of the client to focus 
and reach resolution. 
 


7.      If it is a family law matter, obligations to care for children 
have been delegated to third parties so that the client can 
focus (avoid concerns during the day about school pick up, 
dinner preparation, etc.). 
 


8.     The “Team” has remained upbeat, positive, relaxed and 
the client can feel supported by the professionals. All 
concerns have been addressed prior to mediation day. The 
“Team” maintains a problem solving approach. 
 


9. Various scenarios of settlement have been evaluated with 
the client. The client is familiar with the different concepts 
that may be options for settlement. 


 
10.  On mediation day, the client is encouraged to relax, focus 


on their priorities, think big picture (Don’t get caught up in the 
detail or non -issues). Share information with the mediator 
about who the client is and what is important to them. 
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TRANSPARENT ACCOUNTANT DEFINED 


 
 A transparent accountant is very similar to a neutral forensic accountant in a 
divorce. These materials have been prepared assuming that in order to be 100% 
transparent, the forensic accountant is a neutral forensic account to both parties. 


 An accountant, who has been engaged by a lawyer to only represent one side of 
the divorce, can still follow many of the same attributes of a neutral forensic accountant 
which would include: 


 


1. Interacting with the opposing parties’ accountant 
2. Meetings with the opposing parties’ accountant 
3. Stipulations with the opposing parties’ accountant on values, income, lifestyle 


and other financial issues 
4. Sharing documents with the opposing party 
5. Sitting with both sides during a mediation 
6. Suggesting compromises to the opposing parties’ accountant     
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NEUTRAL ACCOUNTANT OATH 


¨ Neutral accountant is not the judge. 


¨ Neutral accountant is a fact finder. 


¨ Parties can still have different opinions? 


• Term of alimony


• % of income to be paid as support


• Items included in need (vacations v. no-vacations, etc.)
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ADVANTAGES OF USING A  NEUTRAL FINANCIAL EXPERT 
IN A DIVORCE 


 
 
 


 There are many benefits to the use of a neutral financial expert, such as: 
 


• It can be an efficient way to gather facts, assess Information, and obtain a 
financial analysis of the business and/or assets, which both sides can use to 
evaluate the financial impact of their legal perspectives before trial. 
 


• Cost savings. Jointly retaining a neutral financial expert can potentially save 
time and fees over the traditional dueling expert approach, primarily by 
avoiding duplication of work, and by also potentially mitigating a difficult 
discovery and litigation process. 


 
• Almost all cases with a Neutral Financial Expert result in settlement. 
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WHEN IS IT APPROPRIATE TO USE A “NEUTRAL” 
FINANCIAL EXPERT IN A DIVORCE? 


 
 


 
• The success of using a jointly retained neutral financial expert depends on the 


           relationship between the parties and attorneys, the issues in the case and the 
           attorneys’ strategies for dealing with them, as well as the skill of the expert to 


operate in this unique role. 
 


• It’s that critical portion of the divorce case in which the attorney must decide 
whether or not to agree to the use of a neutral financial expert. 


 
• At this point, the attorney should consider a number of factors to determine if the 


best course of action is to retain a neutral financial expert or independently hire 
their own expert. 


 
• Utilizing a neutral financial expert can have its benefits; however, it is not suitable 


for all cases. 
 


• They are preferable in non-complex and/or non-litigious cases. 
 


• The courts favor the use of a neutral financial expert. 
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ISSUES WHEN USING A NEUTRAL FORENSIC ACCOUNTANT 


¨ One party requests services (non-paying or non-pecuniary spouse) 


• Advise both parties


• Keep a separate billing file for disagreed services


• Either party can request services, just not responsible for payment


• Risk to neutrality


¨ Present both parties’ positions 


• Example: Personal v Enterprise goodwill


¨ Issues without factual support 


• Present both parties’ position


• Example: Cash sales of plastic surgeon – no records? Wife worked for
Husband, the plastic surgeon


• Example: Cash business (restaurant) – parties spent cash on meals and
entertainment and vacations – where did cash come from?


• Example: Personal v Enterprise goodwill
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JUDICIAL IMMUNITY 


 
 


 Complaint Sham Based on Litigation Privilige and Judicial Immunity 
 
  


Judicial Immunity provides absolute immunity to judges and officials for acts 
performed in the course of their judicial capacities.  Fuller v. Truncale, 50 So. 3d 25, 27 
(Fla. 1st DCA 2010). The doctrine extends as well to quasi-judicial officers who perform 
judicial functions.”  Id.  “(O)fficial(s) charged with the duty of executing a facially valid 
court order enjoy absolute immunity from liability for damages in a suit challenging 
conduct prescribed by that order.” 
 
 


   Abstract: F.S. 61.405 - Guardians ad Litem; immunity.—Any person participating 
in a judicial proceeding as a guardian ad litem shall be presumed prima facie to be 
acting in good faith and in so doing shall be immune from any liability, civil or criminal, 
that otherwise might be incurred or imposed. 
 


• Montejo v. Martin Mem’l Med. Ctr., Inc. 935 So. 2d 1266 (Fla. 4th DCA 2006) 
(citing Turney v. O’Toole, 898 F. 2d 1470, 1472 (10th Cir. 1990).  In the instant 
case, there is no dispute Shechter was appointed by the Court in the Divorce 
Proceedings as a neutral forensic accountant (see Exhibit 1), classifying 
Shechter as a quasi-judicial officer. Both the Husband and the Wife (Reale) 
engaged their own valuation experts. The Wife actually engaged two CPAs from 
the same firm to advise her as to the valuation of the businesses, both of whom 
were deposed and agreed with Shechter’s valuation.  Accordingly, in performing 
the Shechter Valuation, Shechter was executing a facially valid court order and 
is, thus, protected by the doctrine of judicial immunity, as this lawsuit is a suit 
challenging the very conduct prescribed by the order appointing him as a neutral 
forensic accountant.  


 
 
¨ Court Order – Court Appointment 
 
¨ Agreement of Parties – Is this a Court 
    Order? 
 
¨ Recommendation: - Have appointment made a Court Order and do not reflect it is 
    “An Agreed Order” 
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COMMUNICATION WITH THE NEUTRAL FINANCIAL EXPERT 
IN A DIVORCE? 


 
 


 
¨ Is there a client/accountant privilege? 
 
¨ Can one party meet separately with the Neutral Accountant? 
 
¨ Should all parties be copied on all communications? 
 
 
 
 
 








 


 


 


 
ALIMONY 


2017 FAMILY LAW REVIEW COURSE 
  


 
 
 


Presentation by: 
Thomas J. Sasser 


tomsasser@sasserlaw.com 
 
 
 


Materials by: 
Brittani Gross, Trish Armstrong and Thomas J. Sasser 


Sasser, Cestero & Sasser, P.A. 
1800 Australian Avenue South, Suite 203 


West Palm Beach, FL 33409 
 


and 
 


Mark A. Sessums 
Sessums Law Group 


2212 South Florida Avenue 
Lakeland FL 33803 


  







 


2 
 


BIOGRAPHY 
 


THOMAS J. SASSER 
 


Thomas J. Sasser is the managing partner of the law firm of Sasser, Cestero & Sasser, P.A., 
which is located in West Palm Beach, Florida.  He is Board Certified in Marital and Family Law.  
Mr. Sasser is a Fellow of the American Academy of Matrimonial Lawyers (“AAML”) and the 
International Academy of Family Lawyers (“IAFL”).  He is a Diplomate of the American 
College of Family Law Trial Lawyers.  He received his J.D. in 1995 from The University of 
Florida and his B.A. in 1992 from The College of William and Mary in Williamsburg, Virginia.  
He is a past Chair of the Family Law Section of The Florida Bar.  He has previously served as 
Chair of numerous Florida Bar Family Law Committees, including Support Issues, CLE, 
Legislation and Commentator.  In addition, he is a four-time past chair of the Florida Bar Marital 
and Family Law Board Certification Review Course.  He is a past President of the Florida 
Chapter of the AAML and serves as the Secretary of the AAML nationally.  He is the Treasurer 
of the IAFL internationally and has served on the Board of the United States Chapter of the 
IAFL.  He served as the chair of the Palm Beach County Bar Association Family Law Practice 
Committee from 2003 - 2008.  Mr. Sasser is the author of several articles for the Family Law 
Section Commentator and The Florida Bar Journal.  He often lectures for the Palm Beach County 
Bar Association, The Florida Bar Family Law Section, the AAML and the IAFL. 


  







 


3 
 


ALIMONY 


TABLE OF CONTENTS 
Section 
 
I. Alimony Case Summaries 2011-2016                6 
  
 A. Need and Ability to Pay and Other Required Findings             6 
 B. Contempt                 34 
 C. Modification                 42 
 D. Imputation of Income                           65 
 E. Agreements                 76 
 F. Life Insurance                            89 
 G. Tax Considerations                97 
 H. Retroactive Alimony                           99 
 I. Temporary Support              103 
 J. Bridge-the-Gap Alimony             108 
 K. Rehabilitative Alimony             111 
 L. Durational Alimony              114 
 M. Permanent Periodic Alimony                                                                               118 
 N. Lump Sum Alimony                         131 
 O. Calculation of Income                         133 
 P. Miscellaneous               140 
  
II. History of Alimony                149 
         
 A. Bridge-the-Gap Alimony                                   153 
 B. Rehabilitative Alimony              153 
 C. Durational Alimony                          154 
 D. Permanent Alimony              154 
 
III. When Alimony can be Awarded              155
  
 A. Temporary Alimony               155
 B. Final Judgment               155 
 C. Post-Final Judgment                          156 
  
IV.   Statutory Alimony               157 
      
 A. Section 61.08(5), Florida Statutes:  Bridge-the-Gap Alimony        157 
 B. Section 61.08(6), Florida Statutes:  Rehabilitative Alimony                    158 
  i. Capacity of Potential for Self-Support                                                     158 
  ii. Need for Vocational Training or Education                     159 
  iii. Time Necessary for Sufficient Training or Education        160 
 C. Section 61.08(7), Florida Statutes:  Durational Alimony                    161
 D. Section 61.08(8), Florida Statutes:  Permanent Alimony                    162
      







 


4 
 


V.   Burden of Proof                                                                      164
       
VI.  Statutory Factors to be Considered in All Alimony Decisions                    165
   
 A. Section 61.08(2), Florida Statutes:  Need and Ability to Pay        165 
 B. Section 61.08(2)(a), Florida Statutes:  Standard of Living Established     
  During the Marriage                                                                                            167 
 C. Section 61.08(2)(b), Florida Statutes:  Duration of Marriage        169 
  i. Short-Term Marriages                                   169 
  ii. Moderate-Term Marriages            170 
  iii. Long-Term Marriages                        170 
 D. Section 61.08(2)(c), Florida Statutes:  Age, Physical and Emotional   
  Conditions of Each Spouse                         171 
 E. Section 61.08(2)(d), Florida Statutes:  Financial Resources of Each                  172 
  i. Marital Assets and Liabilities                                             173 
  ii. Non-Marital Assets and Liabilities                      174 
  iii. Actual Income                                                                                175 
  iv. Bonus Income                                                                                175 
  v. Imputed Income             176 
  vi. Financial Assistance from Family and Friends         177
          
 F. Section 61.08(2)(e), Florida Statutes:  Earning Capacities, Education,   
  Vocational Skills, and Employability of Each          178 
 G. Section 61.08(2)(f), Florida Statutes:  Contribution of Each to the  
  Marriage                                                                                                               179 
 H. Section 61.08(2)(g), Florida Statutes:  Responsibilities Regarding   
  Parties’ Minor Children              180 
 I. Section 61.08(2)(h), Florida Statutes:  Tax Consequences                    181 
  i. Recapture of Alimony                                                                              181 
  ii. Tax Consequences of Bridge-the-Gap Alimony                                      182 
  iii. Tax Consequences of Lump Sum Payments                                            182 
 J. Section 61.08(2)(i), Florida Statutes:  All Sources of Income  
  Available               183 
 K. Section 61.08(2)(j), Florida Statutes:  Any Factor Necessary to Do 
  Equity and Justice               184 
  
VII. “Lump Sum Alimony”              185 
  
 A. Coupled with Permanent Alimony Awards                                             186
 B. Coupled with Rehabilitative Alimony Awards                                                    187 
 C. Coupled with Bridge-the-Gap Alimony Awards                                                 187 
 D. Equitable Distribution Purpose                                                                            188 
  
VIII. Security for Alimony Awards Pursuant to Section 61.08(3), Florida Statutes       188
    
 A. Grounds for Ordering Security                                  188 







 


5 
 


 B. Property Subject to Use as Security                                  189 
 C. Required Findings                                               189 
              
IX. Excessive Awards                                                                                 190 
 
X.   Standard on Appeal               190 
 
XI.   Modification and Termination of Alimony Awards                      191 
 
 A. Pleadings, Notice, and Due Process            191 
 B. Grounds for Modification                                                                    192 
  i. Substantial Change in Circumstances                                            192 
  ii. Not Contemplated                                                                    193 
  iii. Involuntary                                                                     193 
   a. Voluntary Changes – Good Faith Test                    194 
  iv. Permanent Change                                                         195 
  v. Change in Ability to Pay                                             196 
  vi. Retirement              197 
  vii. Requirement of Specific Findings of Fact                                198 
  viii. Standards of Proof to Modify Alimony Set by Agreement        199 
  ix. Waiver of Right to Modification                                            201 
 C. Modification of Temporary Alimony                                             202 
 D. Modification of Bridge-the-Gap Alimony                                            202 
 E. Modification of Rehabilitative Alimony                                            203 
 F. Modification of Durational Alimony                                              205 
 G. Modification of Permanent Alimony                                             205 
  i. Paid Periodically                                              205 
  ii. Paid in Lump Sum                                              207 
 H. Special Issues in Modification                                             207 
  i. Supportive Relationships                                             207 
  ii. Retroactive Modification                                             209 
  iii. Prospective Modification                                             209 
  iv. Modification of Alimony Arrearages                                 209           
  v. Abatement/Suspension of Alimony Obligation                    210 
  vi. Nominal Alimony                        210 
  vii. Jurisdiction to Modify a Foreign Alimony Award         211 
  viii. Jurisdiction to Modify an Alimony Award to Non-Resident        211 







 


6 
 


I. Alimony Case Summaries 


2011-2016 


A. Need and Ability to Pay and Other Required Findings 
 


• Colino v. Colino, 198 So. 3d 1137 (Fla. 5th DCA 2016).  
 
ALIMONY AWARD MAY BE RECONSIDERED WHERE THE TRIAL COURT 
FOUND THAT THE PARTY DEMONSTRATED NEED AND ELECTED NOT 
TO AWARD ALIMONY BECAUSE OF EQUITABLE DISTRIBUTION. 
 
The former husband appealed the final judgment arguing that the trial court wrongfully 
awarded the former wife the Pennypacker property pursuant to the parties’ prenuptial 
agreement.  The court agreed and awarded the property to the former husband.  The court 
further provided that since the Pennypacker property will be awarded to the former 
husband, in addition to the marital home, the trial court should revisit its decision not to 
award alimony to the former wife. While the trial court found that the former wife had a 
need for alimony, it did not award her alimony because of the equitable distribution of the 
parties’ assets.  Because trial judges possess broad discretionary authority to do equity 
and justice between the parties, the intermediate appellate courts are reminded to perceive 
the trial court’s awards as being interrelated and interdependent.  The case was remanded 
for the trial court to reconsider an award of alimony to the former wife. 
 


• Shaver v. Shaver, 2016 WL 4446498 (Fla. 2d DCA Aug. 24, 2016). 
 
ALIMONY AWARD WAS NOT SUPPORTED BY COMPETENT, 
SUBSTANTIAL EVIDENCE. 
 
The former wife appealed the final judgment raising errors involving alimony and various 
discrepancies between the written judgment and oral pronouncement.  The parties were 
married in 1996 and the former husband initiated proceedings in 2011.  During the final 
hearing, the trial court found that the former wife had a need and the former husband had 
the ability to pay alimony.  The court awarded one year of rehabilitative alimony 
followed by five years of durational alimony; however, the court did not specify the 
amount(s). The four steps the trial court takes in considering alimony are (1) determining 
the party’s need for support; (2) the other party’s ability to pay support; (3) the types of 
appropriate alimony; and (4) the amount of the award.  The court found the former wife 
had a need need for support and that the former husband had the ability to pay, but did 
not determine an exact amount. The final judgment awarded the former wife $3,900 per 
month as rehabilitative alimony and $1,000 per month as durational alimony, despite 
there being no support for these figures in the record.  Additionally, the written judgment 
awarded one year of rehabilitative alimony followed by four years of durational alimony, 
whereas the trial court’s oral pronouncement was for one year of rehabilitative alimony 
followed by five years of durational alimony.  Because of the inconsistencies between the 
oral pronouncement and the written judgment and the lack of competent, substantial 
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evidence supporting the alimony award, the judgment was reversed.  On remand, the trial 
court is permitted to reconsider the dollar amount and length of the award.   
  


• Nolan v. Nolan, 188 So. 3d 977 (Fla. 1st DCA 2016). 
  
TRIAL COURT ERRED IN FAILING TO MAKE REQUISITE FINDINGS TO 
SUPPORT ALIMONY AWARD WHICH WAS IN EXCESS OF NEED AND 
ABILITY TO PAY. 
  
The former husband sought review of a final judgment of dissolution of marriage.  He 
argued that the trial court failed to make the requisite findings to support the 
$3,500/month alimony award to the former wife.  He argued that the award exceeds her 
needs and his ability to pay.  Section 61.08(2) provides that the trial court must first make 
a specific factual determination as to whether either party has an actual need for alimony 
and whether the other party has the ability to pay.  Then, the trial court is to consider all 
the relevant statutory factors.  Because the parties were in a long-term marriage of 33 
years, the rebuttable presumption of entitlement to permanent alimony arose.  The trial 
court considered the fact that during the marriage, the former husband had worked seven 
days a week, overtime, and holidays.  Once they separated, the former husband’s hours 
were reduced as was his salary.  The former husband claimed his reduction in hours was 
based on the advice of doctors, but the trial court rejected this.  Even so, the trial court 
found that the former husband should not be required to work seven days a week.  
However, the trial court calculated the alimony award based on the former husband’s 
salary when he was working excessive hours.  While Section 61.08 provides that the trial 
court must consider all sources of income available to the parties, the trial court here 
found a seven-day work week to be unreasonable.  This implies that any overtime pay he 
earned during the marriage was no longer available as a source of income.  The trial court 
erred when it calculated the alimony award based on unsustainable income that was no 
longer available to the former husband.  It was unclear from the final judgment as to 
whether the trial court considered the former husband’s financial circumstances after 
awarding the former wife alimony, COBRA health insurance coverage, the martial home, 
and half of the former husband’s retirement funds.  The trial court on remand should 
make the statutory factual findings, address the discrepancies in the award, and provide a 
specific factual basis for the alimony award.  
 


• Abbot v. Abbot, 187 So. 3d 326 (Fla. 1st DCA 2016). 
 
TRIAL COURT FAILED TO MAKE FINDINGS OF FACT WITH REGARD TO 
NEED, ABILITY TO PAY, INCOME, EXPENSES, AND OTHER STATUTORY 
FACTORS. 
 
The former wife appealed the final judgment wherein, she alleged, the trial court 
erroneously calculated the permanent alimony award and failed to make the requisite 
factual findings pursuant to 61.08.  Section 61.08 requires the court to include findings of 
fact supporting an award or denial of alimony, such as need for alimony or maintenance, 
ability to pay alimony or maintenance, standard of living, duration of marriage, age and 
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physical and emotional condition of each party, financial resources of each party, earning 
capacities, educational levels, vocational skills, employability, and sources of income 
available.  When awarding permanent alimony, the court must find that no other form of 
alimony would be fair and reasonable based on the parties’ circumstances.  The failure to 
include the requisite findings of fact in the final judgment amounted to reversible error. 
 


• Dennis v. Dennis, 184 So. 3d 656 (Fla. 1st DCA 2016). 
 
TRIAL COURT FAILED TO EXPLAIN ITS DETERMINATION OF NEED. 
 
The former husband challenged a final order modifying alimony.  He argued that the trial 
court, although finding a substantial change in circumstances, did not explain the amount 
of the modification.  The trial court needed to have made a factual finding as to the 
amount of the alimony award.  The court reversed and remanded for the trial court to 
explain its determination of the former wife’s need. 
 


• Watford v. Watford, 191 So. 3d 993 (Fla. 4th DCA 2016). 
 
TRIAL COURT FAILED TO MAKE APPROPRIATE FINDINGS IN 
AWARDING ALIMONY TO THE WIFE. 
 
The former husband appealed the Final Judgment of Dissolution of Marriage, challenging 
the trial court’s alimony award to the former wife. The trial court had found that the 
former husband’s gross annual income was $86,500 and awarded the former wife $1,200 
per month in alimony for ten years.  The trial court must consider all relevant factors, 
including, but not limited to, those enumerated in section 61.08.  The trial court failed to 
include factual findings as to each of the statutory factors.  Further, there was no 
competent, substantial evidence to support the finding of the former husband’s gross 
income. The trial court erroneously used the former husband’s gross income, rather than 
his net income in calculating the award.  Accordingly, the case was reversed and 
remanded for the trial court to make the appropriate findings. 
 


• Perez v. Perez, 190 So. 3d 1154 (Fla. 2d DCA 2016). 
 
TRIAL COURT ERRED BY FAILING TO DIFFERENTIATE BETWEEN CHILD 
SUPPORT AND ALIMONY AWARD. 
 
The husband appealed a non-final support order which provided that he pay the wife’s 
rent and moving expenses.  The trial court had granted exclusive use of the marital home 
to the husband and ordered him to pay for the wife to rent a reasonably-priced apartment, 
as well as for her moving expenses. The husband argued that the order should be reversed 
because it does not indicate whether the rent and moving expenses are alimony or child 
support. It is improper for the trial court not to identify which portion of the award is 
child support and which portion is alimony.  The trial court’s failure makes it impossible 
to determine whether the award comports with the child support guidelines.  The court 
ultimately reversed and remanded for the trial court to reconsider the issue of temporary 







 


9 
 


support and make the appropriate findings regarding the parties’ need and abilities to pay, 
as well as the amount to avoid further confusion. 
  


• Jordan v. Jordan, 199 So. 3d 343 (Fla. 4th DCA 2016).  
 
TRIAL COURT ERRED IN AWARDING PERMANENT ALIMONY WITHOUT 
FINDING THAT NO OTHER FORM OF ALIMONY WOULD BE FAIR AND 
REASONABLE. 
 
The former husband argued that the trial court erred in rendering the amended final 
judgment of dissolution.  The original final judgment had been reversed and remanded 
for the trial court to correct the equitable distribution schedule and reconsider issues 
affected by the revision.  The trial court had not changed the alimony findings because 
the former husband received more assets in the equitable distribution revision. The trial 
court had reconsidered the award of permanent alimony but found no need to modify it.  
The trial court reviewed the original court’s findings, readopted them, considered all 
relevant factors, and did not disturb the award.  However, the trial court failed to make 
the requisite finding that no other form of alimony would be fair and reasonable as 
required to be made in Section 61.08(8).  Thus, the case was reversed and remanded for 
the trial court to make such a finding. 
  


• Brezault v. Brezault, 199 So. 3d 519 (Fla. 4th DCA 2016). 
 
TRIAL COURT ERRED IN AWARDING ALIMONY, WHICH EXCEEDED THE 
MONTHLY DEFFICIT STATED IN HUSBAND’S FINANCIAL AFFIDAVIT 
AND WAS NOT SUPPORTED BY COMPETENT SUBSTANTIAL EVIDENCE. 
 
On appeal, the former wife argued that the trial court erred in the amount of alimony 
awarded to the former husband.  The former husband argues that the trial court erred by 
not awarding him nominal permanent alimony.  The former husband, in his answer and 
counter petition, sought temporary, rehabilitative, lump sum, durational, bridge-the-gape, 
and permanent alimony.  For permanent alimony, the former husband sought an award in 
the amount of his deficit of expenses over income reflected on his financial affidavit in 
the amount of $2,719 per month.  Because of issues of credibility regarding the parties’ 
financial circumstances and because of the former husband’s voluntary underemployment 
for twenty years, the trial court imputed income to him and awarded him $2,000 per 
month for 24 months in bridge-the-gap alimony and $2,000 per month for ten years in 
durational alimony.  While the trial court made specific findings regarding the former 
wife’s ability to pay and the former husband’s need, it failed to make findings regarding 
the suitability of one type of alimony over the other.  The trial court erred in the amount 
of alimony awarded to the former husband in that it exceeded the amount of alimony 
requested and was not supported by the evidence.  There was no evidence showing that 
the former husband needed alimony over and above his monthly deficit.  An alimony 
award should not exceed a spouse’s need absent special circumstances which do not 
appear in the judgment.  The former wife also argued that the final judgment did not set 
out the required factual findings of section 61.08, Florida Statutes.  Here, the trial court 
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failed to make findings of fact per each of the listed factors.  The final judgment failed to 
make findings as to the standard of living during the marriage, the age, physical or 
emotion conditions of the parties, or the contribution of each party to the marriage.  The 
trial court is required to make findings of fact regarding each listed factor.  Because theirs 
was a long-term marriage, the former husband argued that he was entitled to at least a 
nominal amount of permanent alimony.  The trial court failed to make findings of fact 
supporting a conclusion that permanent alimony was not appropriate here.  The alimony 
award was thus reversed and remanded for the trial court to make the required findings of 
fact per section 61.08.       


• Addie v. Coale, 179 So. 3d 534 (Fla. 4th DCA 2015). 
 
TRIAL COURT ERRED IN CALCULATION OF ALIMONY BY FAILING TO 
CONSIDER STATUTORY FACTORS. 
 
The former husband appealed from the final judgment awarding alimony.  He argued that 
the trial court erred in calculating the alimony award by only considering two of the ten 
statutory factors of section 61.08, Florida Statutes (2011).  This appeal is in regards to the 
alimony award determined by a successor judge on remand.  The statute specifically 
requires that the court must consider and make specific factual findings for each of the 
ten factors contained therein.  The trial court considered six of the ten factors and failed 
to make any factual findings regarding the other four factors.  Thus, the order was 
insufficient.  Three years had passed since the final judgment, yet the trial court still 
relied mainly on the stale record and an incomplete prior judgment.  The trial judge 
contradicted himself in that he refused to consider any new evidence, yet referred to 
events that took place after the prior hearing.  Plus, there was no indication from the 
transcript that either the former husband or former wife were placed under oath during 
that prior hearing.  The trial court based its decision on evidence more than three years 
old.  The court thus remanded the case to trial court for an evidentiary hearing on all the 
statutory factors and to recalculate the alimony award. 


 
• Chamberlain v. Eisinger, 159 So. 3d 185 (Fla. 4th DCA 2015). 


 
TRIAL COURT IMPROPERLY IMPUTED INCOME TO THE FORMER 
HUSBAND WITHOUT MAKING PROPER FINDINGS. 
 
The former wife appealed the trial court’s order, while the former husband cross-
appealed on the issues relating to alimony obligations.  Per the July 2007 final judgment, 
the former husband agreed to pay $2,000 per month in alimony until January 2008 when 
the obligation would increase to $2,300 per month.  The alimony obligation would persist 
for ten years.  In 2010, the Father was found in contempt for failure to pay alimony.  He 
then paid the purge amount of $8,000.  In 2011, the former husband filed a petition for 
modification of alimony, however it was denied as the trial court found there had not 
been a substantial reduction in the Father’s income since the final judgment.  At that 
point, the former husband was in alimony arrears of $120,163.12.  In his cross-appeal, the 
former husband argued that the trial court improperly imputed income to the former wife 
by failing to include her employment benefits.  However, the trial court did in fact take 
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this into account.  The former husband also argued that the trial court erred in 
determining his annual income to be $75,600.  The trial court based this on the $635,000 
home, the 30-foot boat that was repossessed, the $1,900 mortgage on the property, the 
fact that the former husband only operates with cash, the fact that the former husband 
admitted that his father-in-law allowed him to charge items on his Amex, and that the 
former husband repaid all of the money expect for $17,000.  Further, the former husband 
testified that he makes $12 per hour and worked 60-80 hours per week. In the final 
judgment, the trial court incorrectly stated that the former husband testified to making 
$20 per hour.  The final judgment failed to state the specific factors that the trial court 
had considered in calculating the income.  Because the former husband had not been 
credible regarding his finances, the court wished to impute income.  However, in order to 
do so, the trial court must set forth factual findings regarding the probable and potential 
earnings level source of imputed and actual income, and adjustments to income.  The trial 
court failed to make the required findings as to how the $73,000 income figure was 
reached. 


 
• Juchnowicz v. Juchnowicz, 157 So. 3d 497 (Fla. 2d DCA 2015). 


 
TRIAL COURT ERRED IN DETERMINING THE WIFE’S NEED FOR 
ALIMONY BASED ON HER POST-SEPARATION STANDARD OF LIVING AS 
OPPOSED TO THAT ENJOYED DURING THE MARRIAGE.  
 
The former wife appealed the final judgment of dissolution of marriage and the former 
husband cross-appealed.  The court had awarded permanent periodic alimony in the 
amount of $1,571.44 per month, which the wife challenged as inadequate, given the 
former husband’s ability to pay, her needs, and the standard of living established during 
the marriage.  The court had also directed the former husband to name the wife as the 
irrevocable beneficiary on the life insurance policy to protect her alimony.   The purpose 
of permanent alimony is to allow the spouse to maintain the standard of living established 
during the marriage and to ensure that one spouse is not shortchanged.  The amount of 
alimony awarded to the wife here was not commensurate with the standard of living and 
the husband’s ability to pay.  The trial court had rejected the majority of the wife’s 
expenses without explanation.  The trial court incorrectly based her standard of living on 
her post separation lifestyle as opposed to that enjoyed during the marriage.  Based on the 
former husband’s income, he is more than able to contribute more so that the former 
wife’s lifestyle matches that enjoyed during the marriage.  The award was thus reversed 
and the case remanded for further proceedings.  As to the former husband’s life insurance 
issue, section 61.08(3) provides that a trial court may order the payor to purchase or 
maintain a life insurance policy to protect the alimony award, however special 
circumstances are required.  The final judgment had failed to set forth any of these 
circumstances and thus was reversed and the case remanded.   


 
• Solache v. Ibarra, 163 So. 3d 539 (Fla. 3d DCA 2015). 


 
TRIAL COURT ERRED BY INCLUDING PROVISION IN FINAL JUDGMENT 
THAT MONTHLY ALIMONY PAYMENTS WOULD AUTOMATICALLY 







 


12 
 


INCREASE UPON CHILD REACHING AGE OF MAJORITY.  
 
The former husband sought review of a final judgment of dissolution of marriage and a 
post-judgment order finding him in indirect civil contempt for failure to pay alimony.  In 
the final judgment, there was a provision that monthly alimony payments to the former 
wife would automatically increase from $2,100 to $2,500 upon the child reaching the age 
of majority.  However, the final judgment failed to make any specific factual findings for 
such an increase.  Therefore, such a provision was error.  There was no error with regard 
to the trial court’s contempt order.  The final judgment had made findings of the former 
husband’s ability to pay the support award ordered.  The trial court’s finding that his 
ability to pay was supported by competent, substantial evidence. This created the 
presumption that he had the present ability to pay, which he failed to overcome.  The 
order of civil contempt was thus affirmed and reversed only to the portion providing for 
the automatic increase. 


 
• Kobe v. Kobe, 159 So. 3d 986 (Fla. 1st DCA 2015). 


 
TRIAL COURT ERRED IN ALIMONY AWARD THAT EXCEEDED FORMER 
WIFE’S NEED WITHOUT SUPPORTING FINDINGS. 
 
The former husband appealed from the final judgment of dissolution of marriage and 
raised concerns regarding the award of permanent periodic alimony to the former wife 
before and after the sale of the marital home.  The amount of alimony awarded, coupled 
with the amount of income imputed to the former wife, far exceeded her stated need. 
Further, the trial court failed to make any findings to support such an award.  When a 
court awards more alimony than the stated need, it must be evidenced by stated findings 
in the final judgment.  Further, the parties enjoyed a high standard of living during the 
marriage and the trial court made no findings as to the former wife’s expected expenses 
after the marital home was sold.  Therefore, the case was remanded for further 
proceedings concerning the amount of alimony that the former wife would need.   


 
• Badgley v. Sanchez, 165 So. 3d 742 (Fla. 4th DCA 2015). 


 
TRIAL COURT ERRED IN AWARDING DURATIONAL ALIMONY WITHOUT 
MAKING REQUIRED FINDINGS OF FACT. 
 
The former husband appealed the final judgment of dissolution arguing that the alimony 
award was not supported by factual findings and erred in apportioning rental income to 
the former husband which he would not receive until four months after the entry of 
judgment.  Section 61.08 requires the court to make factual findings as to the statutory 
factors.  The trial court failed to look to the parties’ net incomes is calculating need and 
ability to pay.  The alimony award was thus reversed and remanded for the trial court to 
make the requisite findings.  Further, the final judgment awarded the former husband 
both the house and the condominium and noted that the condominium was to be used as a 
rental property.  The court estimated monthly rental income of $1,400-1,500.  The former 
husband would not be able to rent out the condominium until the former wife vacated the 
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home, which would not be until four months after the entry of judgment.  The former 
husband argued that the trial court could not rely upon the $1,400 in calculating alimony 
as such would not be available to him for four months.  The trial court on remand would 
need to address the absence of the $1,400 rental income for the four-month period. 


 
• Dorworth v. Dorworth, 176 So. 3d 336 (Fla. 5th DCA 2015). 


 
TRIAL COURT ERRED IN CALCULATING THE WIFE’S NEEDS AND 
HUSBAND’S ABILITY TO PAY.   
 
The former husband appealed the final judgment of dissolution of marriage which award 
lump sum and durational alimony to the former wife.  The former husband argues that the 
award of $5,000 per month in durational alimony for 36 months and the $125,000 lump 
sum alimony award far exceeded the former wife’s monthly needs.  Alimony awards 
should not exceed the needs of the spouse.  Such an award will be reserved as abuse of 
discretion, absent special circumstances.  The former wife’s net monthly income was 
$7,307.05.  The trial court determined the former wife’s needs to be at least $5,758.30.  
However, it was not clear why certain expenses were or were not included in this 
calculation.  The trial court found that while the former wife had been required to reduced 
standard of living following the separation, the former husband had not been required to 
do so.  The former husband also argued that the trial court miscalculated his ability to 
pay.  This case was then remanded for the trial court to correctly determine the amount of 
durational alimony based upon the former wife’s needs and former husband’s ability to 
pay.  The lump sum alimony was tied to a marital debt for which the trial court abused its 
discretion by using an incorrect figure for the debt in equitable distribution. Because the 
alimony and the debt are tired together, on remand, the trial court must determine 
whether using the correct figure for the debt will impact the award of lump sum alimony 
to the former wife. 
 


• Niekamp v. Niekamp, 173 So. 3d 1106 (Fla. 2d DCA 2015). 
 
TRIAL COURT ERRED IN FAILING TO AWARD AT LEAST NOMINAL 
ALIMONY TO UNEMPLOYTED FORMAL HUSBAND.  
 
The former husband appealed from the amended final judgment dissolving his marriage.  
The parties had been married for 22 years and from early on in the relationship, the 
former wife knew that the former husband had mental health problems.  By the time the 
parties separated, the former husband had not been working for over a decade.  The 
former husband had been diagnosed with major depressive disorder, anxiety, and an 
avoidant personality disorder.  The trial court denied the former husband’s request for 
alimony, despite the long duration of the marriage and the presumption in favor of 
alimony when appropriate based on the one spouse’s need and the other’s ability to pay.  
The former husband was unable to work due to his mental health, however the trial court 
found his unemployment to be voluntary.  There was no evidence that he had the current 
ability to become gainfully employed.  The court then rejected the trial court’s 
determination that he was voluntarily unemployed and that he had not established a need 
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for alimony.  The case was reversed and remanded with directions to award alimony to 
the former husband in an amount commensurate with his need and his former wife’s 
ability to pay.  Further, because he was involuntarily unemployed, there was no reason 
for the trial court to impute income to him.   


 
• Rutan v. Rutan, 177 So. 3d 35 (Fla. 2d DCA 2015). 


 
TRIAL COURT FAILED TO MAKE SUFFICIENT FINDINGS AS TO THE 
FORMER HUSBAND’S ABILITY TO PAY.  
 
The former husband had previously appealed the partial final judgment of alimony.  The 
case was remanded for the trial court to make necessary findings that would allow 
appellate view of his ability to pay permanent periodic alimony.  The trial court then 
entered an amended partial final judgment of alimony which reinstated the same alimony 
award.  The former husband challenged the award again arguing that the trial court failed 
to make sufficient findings about his ability to pay.  The trial court reinstated the award 
despite not knowing what the former husband’s actual income was.  The trial court 
reasoned that self-employed spouses have the ability to control and regulate their income.  
The trial court also took into consideration a financial transaction that the former husband 
undertook during the pendency of the case.  The trial court also considered the former 
husband’s ability to meet his obligations to the former wife for temporary alimony during 
the pendency of the case.  The factors upon which the trial court relied were not sufficient 
to reinstate the alimony award.  The case was again reserved and remanded for the trial 
court to make the necessary findings as to the former husband’s ability to pay. 


 
• Taylor v. Taylor, 177 So. 3d 1000 (Fla. 2d DCA 2015). 


 
TRIAL COURT FAILED TO MAKE NECESSARY FINDINGS TO SUPPORT AN 
AWARD OF DURATIONAL ALIMONY.  
 
The former wife appealed the final judgment arguing that the trial court erred by 
awarding durational alimony instead of permanent alimony when the parties had a long-
term marriage.  In awarding alimony, the trial court must determine the party’s need for 
support the other party’s ability to pay; the type of alimony appropriate; and the amount 
of alimony to award.  The trial court may award bridge-the-gap alimony, rehabilitative 
alimony, durational alimony, and permanent alimony, or any combination of these types.  
Section 61.08(4) provides for a rebuttable presumption that a marriage lasting longer than 
17 years is a long-term marriage.  Permanent alimony may be awarded in the case of a 
long-term marriage if such is appropriate upon consideration of the statutory factors.  The 
trial court must also find that no other form of alimony would be fair and reasonable 
under the circumstances.  Durational alimony is awarded when permanent periodic 
alimony is found to be inappropriate in order to award a limited period of support if there 
is no ongoing need on a permanent basis.  The trial court did not make any express 
findings that permanent periodic alimony was inappropriate, nor did it find that there was 
no ongoing need for support n a permanent basis.  Because the former wife had no 
history of full-time employment with benefits, there could be no finding that she did not 
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have an ongoing need for support.  Accordingly, the final judgment was reversed and the 
case remanded for the proper determination of the alimony award. 
 


• Kelley v. Kelley, 177 So. 3d 292 (Fla. 4th DCA 2015). 
 
TRIAL COURT ERRED BY FAILING TO MAKE STATUTORILY REQUIRED 
FINDINGS OF FACT IN AWARDING ALIMONY.  
 
The former husband appealed the final judgment of dissolution of marriage arguing that 
the trial court failed to make factual findings in support of the alimony award to the 
former wife.  The statutory factors of section 61.08 includes, but are not limited to: the 
standard of living established during the marriage; the duration of the marriage; the age 
and physical and emotional condition of the parties; the financial resources of the parties; 
the earning capacities, educational levels, vocational skills, and employability of the 
parties; the contribution of each party to the marriage; the responsibilities of each party 
with regards to minor children in common; the tax treatment and consequences to both 
parties; all sources of income available to the parties; and any other factor necessary to do 
equity ad justice between the parties.  The trial court failed to make any findings of fact 
required by the statute.  Without such findings the trial court cannot properly determine 
that durational alimony would be appropriate.  The court reversed and remanded with 
instructions to consider the statutory factors and make the appropriate findings. 


 
• Vinsand v. Vinsand, 179 So. 3d 366 (Fla. 2d DCA 2015). 


 
TRIAL COURT FAILED TO MAKE APPROPRIATE FINDINGS TO AWARD 
PERMANENT ALIMONY.  
 
The former husband appealed the final judgment.  Section 61.08 sets out the various 
forms of alimony, the various types of marriage based on duration, and the factors to be 
considered in making the appropriate alimony award.  Permanent alimony may be 
awarded following a marriage of moderate duration should the trial court find that such is 
appropriate based on clear and convincing evidence and the factors of section 61.08.  The 
trial court is required to make a finding that no other form of alimony is fair and 
reasonable under the circumstances.  While the marriage here was of moderate duration, 
the trial court did not apply the clear and convincing standard.  The trial court failed to 
find that no other form of alimony was fair or reasonable under the circumstances. 
  


• Hammad v. Hammad, 146 So. 3d 532 (Fla. 5th DCA 2014). 
 
TRIAL COURT ERRED IN ITS ALIMONY AWARD WHICH LACKED THE 
REQUIRED FACTUAL FINDINGS. 
 
The trial court awarded the wife durational alimony without making the requisite findings 
of fact under section 61.08(2), Florida Statutes.  The wife conceded the error. 
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• Julia v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014). 
 
TRIAL COURT ABUSED ITS DISCRETION IN AWARDING THE WIFE 
DURATIONAL ALIMONY WITHOUT MAKING THE REQUIRED FINDINGS 
OF FACT. 


The trial court failed to make the required findings to support its award of durational, 
rather than permanent, alimony to the wife.  The court’s failure to make findings of fact 
relative to all of the statutory factors for an alimony award is reversible error.  While the 
trial court listed the statutory factors in the final judgment, it failed to list any factual 
findings relating to those factors or to the conclusion that the wife has a need for alimony 
and the husband has an ability to pay.   


• Ballard v. Ballard, 158 So. 3d 641 (Fla. 1st DCA 2014). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION BY FAILING TO MAKE 
FINDINGS BASED UPON THE STATUTORY FACTORS. 
 
The husband argued that the trial court was required to making findings of fact 
supporting its denial of alimony, beyond its finding that neither party had an actual need 
for alimony.  Had the court concluded that one of the parties was entitled to alimony, then 
it would have been required to make findings based upon the factors in section 61.08(2).   
 


• Mills v. Johnson, 147 So. 3d 1023 (Fla. 2d DCA 2014). 
 
TRIAL COURT ABUSED ITS DISCRETION IN ADOPTING THE 
MAGISTRATE’S RECOMMENDED ORDER AS TO THE ALIMONY AWARD 
WHICH DID NOT MAKE THE REQUIRED FACTUAL FINDINGS OF NEED 
AND ABILITY TO PAY.   
 
Former husband appealed the final judgment of dissolution of marriage and order 
adopting the magistrate’s amended report, arguing that there was not competent, 
substantial evidence of the former wife’s need for alimony and the former husband’s 
ability to pay.  In determining whether to award alimony, the court first must make the 
factual determination as to whether either party has an actual need for alimony and 
whether either party has the ability to pay.  The magistrate failed to make the specific 
factual findings.  Based on the former husband’s financial affidavit and his gross income 
as determined by the magistrate, he had a monthly deficit even without considering 
alimony or child support.  Therefore, even if the former wife had established need, the 
trial court abused its discretion by adopting the magistrate’s recommended order because 
there is no competent, substantial evidence to support the determination that the former 
husband has the ability to pay.  Additionally, the magistrate based the alimony award 
primarily on the fact that there was a disparity in the parties’ income.  However, a trial 
court is not required to equalize the financial position of the parties.   
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• Wright v. Wright, 135 So. 3d 1142 (Fla. 5th DCA 2014). 
 
TRIAL COURT’S FAILURE TO MAKE FACTUAL FINDINGS RELATIVE TO 
THE SPECIFIC LIST OF FACTORS SET FORTH IN SECTION 61.08(2)(a)-(j) 
CONSTITUTES REVERSIBLE ERROR.   
 
The parties were married for eighteen (18) years.  The husband earned about $177,000 
annually while the wife earned about $109,000.  The trial court denied the wife’s request 
for permanent alimony, finding that her need for same was not proven.  The court failed 
to address the statutory factors regarding the type and amount of alimony since there was 
no proof of a need for alimony.  On appeal, the wife argued that it was error for the court 
to deny her permanent alimony without making the factual findings required by section 
61.08.  A final judgment awarding or denying alimony must contain findings of fact 
relative to the specific, non-exhaustive list of factors enumerated in section 61.08(2).  
Section 61.08(2) mandates that the trial court evaluate any relevant economic factors, 
including the parties’ earning ability, age, health, education, standard of living during the 
marriage, and value of each party’s estate and contribution to the marriage.  A trial 
court’s failure to make such findings constitutes reversible error, as the absence of these 
findings impedes appellate review.  Here, the parties’ marriage was subject to the 
presumption for permanent periodic alimony if a need was demonstrated.  The wife may 
have been entitled to permanent alimony, but that conclusion could not be reached by the 
appellate court, as the trial court failed to set forth sufficient findings of fact.   
 


• Rutan v. Rutan, 142 So. 3d 1 (Fla. 2d DCA 2014).  
 
TRIAL COURT’S FAILURE TO MAKE SPECIFIC FINDINGS OF FACT IN ITS 
ALIMONY DETERMINATION PRECLUDED MEANINGFUL APPELLATE 
REVIEW. 
 
The parties were married for thirty (30) years.  On the issue of alimony, the trial court 
determined that the former wife established a need for permanent periodic alimony.  The 
court found that the former wife earned $8.62 an hour and worked 30-35 hours per week.  
The trial court also noted that the testimony of an employment expert indicated that the 
former wife could earn $9 to $10 per hour.  However, the court did not specify the 
amount determined to be the former wife’s income.  The principal consideration in the 
case was the former husband’s ability to pay, but again, the trial court did not specify an 
amount for his income. Nevertheless, the trial court imposed on the former husband a 
monthly obligation of $1,800 in permanent periodic alimony.  To support an alimony 
determination, the trial court must include specific findings of fact.  On appeal, the court 
was unable to make a determination of the parties’ incomes and expenses due to lack of 
findings on the record, but it noted that pursuant to the CPA’s cash flow analysis, the 
former husband’s ability to pay $1,800 per month in permanent periodic alimony was 
questionable.   
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• Flaherty v. Flaherty, 128 So. 3d 920 (Fla. 2d DCA 2013). 
 
TRIAL COURT CORRECTLY CONTEMPLATED THE ISSUE OF ALIMONY 
IN LIGHT OF THE STATUTORY FACTORS.   
 
The parties in a short-term marriage disputed the validity and enforceability of a 
prenuptial agreement. The prenuptial agreement allowed for limited alimony based upon 
the husband’s current net worth and his agreement to provide the wife with health 
insurance.  At the final hearing, the judge informed the parties that any decision about 
alimony would not be affected by the ruling on the validity of the prenuptial agreement.  
The wife requested over $7,000 per month in alimony, but the wife’s accountant could 
not render an opinion about the parties’ marital standard of living.  The husband’s 
vocational expert testified that the wife was educated, healthy, and could earn up to 
$43,000 per year.  The court held that even if the prenuptial agreement was not 
enforceable, the wife worked prior to the marriage, during the marriage, and since 
separation, and that she was not entitled to alimony based on the enumerated statutory 
factors in section 61.08.  The trial court also found that that the wife did not propose a 
rehabilitative plan.  The trial court’s decision on alimony was affirmed, as it fully 
considered the issue independent of its ruling concerning the validity of the prenuptial 
agreement, which was deemed invalid on appeal.  The trial court contemplated the issue 
in light of the statutory factors in section 61.08 and determined that the wife was not 
entitled to alimony except as provided for in the prenuptial agreement.  Since the 
prenuptial agreement was found to be invalid, the wife was not entitled to any alimony. 
 


• Grill v. Grill, 123 So. 3d 683 (Fla. 2d DCA 2013).  
 
TRIAL COURT ERRED BY FAILING TO MAKE SUFFICIENT FINDINGS TO 
SUPPORT ITS DENIAL OF ALIMONY. 
 
The former wife appealed the final judgment of dissolution of marriage, which denied her 
request for alimony.  The trial court found that the marriage was just over seventeen (17) 
years in duration.  This finding indicates a presumption that some amount of alimony 
should have been awarded to the former wife if the need was demonstrated.  The trial 
court found that the former husband had the ability to pay some alimony, but that the 
former wife failed to demonstrate a need for it.  Testimony showed that the former wife 
co-owned several, unspecified non-marital properties with her family and that during the 
marriage, she received minimal income from earnings of these properties.  During the 
dissolution action, the former wife sold one of the properties for $180,000, spent the full 
amount, and was unable to explain to the court where the money went.  She was also 
unable to explain the nature and value of her remaining property interests.  The former 
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husband argued former wife did not need alimony because she had sufficient non-marital 
property; the record showed the former wife spent $180,000 and could not explain what 
she spent the money on.  The trial court seemingly accepted the former husband’s 
arguments in its denial of alimony.  However, under section 61.08, the former wife is not 
required to liquidate and deplete her assets to provide for her living expenses.  On 
remand, the trial court needs to address the respective incomes and living expenses of the 
parties and make findings regarding need and ability to pay.   
 


• Patino v. Patino, 122 So. 3d 961 (Fla. 4th DCA 2013). 
 
COURT ERRED IN ITS DETERMINATION OF ALIMONY BY FAILING TO 
MAKE EXPLICIT FINDINGS AS TO ALL STATUTORILY MANDATED 
FACTORS. 
 
The trial court failed to make specific findings as to each statutory factor in calculating its 
alimony award.  Section 61.08(2), Florida Statutes, mandates that the trial court evaluate 
any relevant economic factors, including the standard of living during the marriage, age, 
health, education, earning ability, value of each party’s estate, and contribution to the 
marriage.  The statute provides a specific, non-exhaustive list of factors.  In conducting 
the required evaluation, the trial court must make findings of fact regarding each listed 
factor.  A failure to do so is reversible error.  Here, the trial court considered six out of 
the ten factors, but made no mention of the other four factors or any factual findings 
regarding the missing four factors.  As a result, the trial court’s order was insufficient to 
support an award of alimony.   
 


• Turcotte v. Turcotte, 122 So. 3d 954 (Fla. 2d DCA 2013).   
 
TRIAL COURT FAILED TO INCLUDE FINDINGS OF FACT IN ITS FINAL 
JUDGMENT TO SUPPORT ITS AWARD OF NOMINAL ALIMONY TO THE 
FORMER WIFE.   
 
The parties in this case were married for thirteen (13) years.  They once owned a tile 
business that was quite successful, but the business began to deteriorate at the same time 
as their marriage. The former wife worked as a sales manager for a tile retailer, and the 
husband obtained his general contractor’s license.  The trial court awarded the former 
wife nominal alimony of $10 per month and found that although the former husband was 
earning less than the former wife, his work history and general contractor’s license 
evidenced that he had the potential to earn significant income.  Generally, a party is 
entitled to alimony when that party has an actual need for alimony and the other party has 
the ability to pay.  An award of nominal alimony is appropriate where the recipient 
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spouse would be entitled to alimony but for the paying spouse’s current inability to pay, 
which is reasonably expected to change in the future.  In determining whether a spouse is 
entitled to nominal alimony, the trial court must find that one party has a need for 
alimony and must weigh the factors enumerated under section 61.08(2).  The trial court’s 
final judgment awarding or denying alimony must contain findings of fact relative to the 
factors enumerated under section 61.08(2), and failure to do so constitutes reversible 
error.  Here, the parties’ thirteen (13) year marriage fell within the “gray area” between a 
short-term and long-term marriage, and there was no presumption for permanent periodic 
alimony.  When a marriage falls within the “gray area,” factual findings are essential to 
facilitate appellate review.  Although several of the factors can be established through the 
record, the record does not adequately establish factors relating to the former wife’s need 
for alimony, specifically the parties’ standard of living during the marriage, the 
contribution of each party to the marriage, or the sources of income available to the 
former wife.   
 


• Voda v. Voda, 122 So. 3d 936 (Fla. 2d DCA 2013).   
 
TRIAL COURT ERRED BY FAILING TO DETERMINE FORMER HUSBAND’S 
ABILITY TO PAY ALIMONY IN SETTING THE ALIMONY AWARD.   
 
The trial court awarded the former wife permanent periodic alimony in the amount of 
$500 monthly for five (5) years and nominal alimony in the amount of $1 monthly 
thereafter.  The court considered the former wife’s need for alimony, particularly in light 
of her cancer and increased insurance needs.  The findings of need and the amount of 
alimony do not constitute an abuse of discretion because they are supported by competent 
substantial evidence.  The former husband appealed on the grounds that he does not have 
the ability to pay alimony.  The final order and the record do not reflect whether the trial 
court determined the former husband’s ability to pay, and therefore, the alimony award is 
reversed for the trial court to determine the former husband’s ability to pay.  The former 
husband also argues that the alimony award is incorrect because it fails to include 
language that the alimony must terminate upon the former wife’s death or remarriage.  
Failure of an order to include that language does not merit reversal, but the trial court is 
encouraged to include that language since the order is reversed on the ability to pay issue. 


  







 


21 
 


• Bruno v. Bruno, 119 So. 3d 1273 (Fla. 1st DCA 2013).   
 
TRIAL COURT ERRED IN DETERMINING THE TYPE AND AMOUNT OF 
ALIMONY WITHOUT MAKING THE REQUIRED FINDINGS. 
 
The parties had been married nine (9) years when the husband, seventy-nine (79) years-
old, filed for divorce.  The trial court awarded the wife, sixty-eight (68) years-old 
“bridge-the-gap/durational alimony for a period of 36 months” in the amount of $700 per 
month.  First, it must be noted that bridge-the-gap alimony is limited to a period of two 
years.  Durational alimony is intended to provide a party with economic assistance for a 
set period of time.  It is unclear how the trial court arrived at its decision as to the type or 
amount of alimony.  Section 61.08 requires the trial court to consider the parties’ need for 
alimony and their ability to pay, taking into account the financial resources of each party 
and all sources of income available to either party.  The trial court made no findings 
regarding the parties’ income, but the record established that the husband’s monthly 
income was $4,690 while the wife’s was $545.  There were no findings explaining the 
court’s arrival at the figure of $700 per month for alimony, given the disparity between 
the parties’ incomes or explaining the three-year limit in a case where both parties’ 
working lives may well be nearing an end.  On remand, the trial court must make findings 
of fact relating to the award of alimony 
 


• Addie v. Coale, 120 So. 3d 44 (Fla. 4th DCA 2013).   
 
TRIAL COURT ABUSED ITS DISCRETION IN DENYING HUSBAND’S 
REQUEST FOR ALIMONY. 
 
The trial court denied the husband’s request for alimony in this moderate term marriage.  
An award of alimony must be predicated on evidence that the requesting spouse has a 
need for the alimony and that the other spouse has the ability to pay.  Permanent alimony 
is designed to provide for the needs and necessities of life for a former spouse as they 
were established during the marriage of the parties.  To award permanent alimony, a trial 
court must determine that no other form of alimony is fair and reasonable under the 
circumstances of the parties.  The purpose of permanent periodic alimony is not to divide 
future income to establish financial equality.  Disparity in income alone does not justify 
an award of permanent periodic alimony.  However, requiring a spouse to deplete capital 
assets in order to maintain his or her standard of living is improper.  An intermediate 
form of alimony, durational alimony, may be awarded when permanent alimony is 
inappropriate.  The purpose of durational alimony is to provide a party with economic 
assistance for a set period of time following a marriage of short or moderate duration or 
following a marriage of long duration if there is no ongoing need for support.  In a gray 
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area or moderate term marriage, the disparate earning power of the parties is a significant 
factor in determining whether permanent or temporary support is appropriate.  For a 
moderate term marriage, there is no presumption for or against permanent alimony.  
While a trial court needs to equalize the financial position of the parties, a trial judge 
must ensure that neither spouse passes automatically from misfortune to prosperity, nor 
from prosperity to misfortune and that one spouse is not shortchanged.  Here, it could not 
be disputed that the wife had the ability to pay alimony from her current income.  While 
the husband’s income and expenses were disputed at trial, even based solely on the wife’s 
figures, the husband would be shortchanged by failing to award him alimony.  On 
remand, the trial court has discretion to determine the appropriate form of alimony. 
 


• Schmidt v. Schmidt, 120 So. 3d 31 (Fla. 4th DCA 2013).   
 
COURT’S ALIMONY AWARD WAS NOT SUPPORTED BY THE EVIDENCE 
ADDUCED AT TRIAL. 
 
The trial court awarded the wife $25,000 per month in alimony, finding that it was a 
twenty-nine (29) year marriage, the wife had raised the couple’s children and by 
agreement of the parties had not worked outside the home, and the parties had lived a 
lavish lifestyle with the husband earning $100,000 per month.  There were no specific 
factual findings supporting the $25,000 figure.  The wife’s expert testified that the wife’s 
monthly needs were $18,934, requiring an award of $29,129 after taxes.  The husband’s 
expert estimated the wife’s needs to be $9,000 per month.  The wife’s expert analysis 
included in excess of $3,000 per month for homeowners’ insurance that the parties had 
not carried for years.  Additionally, it included the significant expenses associated with 
the upkeep of the marital home, which the final judgment required the husband to pay, 
pending its sale.  Further, the needs analysis included $786 in annual cash surplus, which 
may not be deemed a need of the wife, since alimony may not include a savings 
component.  When these amounts are excluded, as they should have been, the $25,000 
alimony award is not supported by the evidence and needs to be reconsidered.   
 


• Pisciotta v. Pisciotta, 114 So. 3d 1088 (Fla. 2d DCA 2013). 
 
TRIAL COURT ABUSED ITS DISCRETION IN SETTING AN ALIMONY 
AMOUNT BEYOND THE FORMER HUSBAND’S ABILITY TO PAY. 
 
The former husband appeals the trial court’s final judgment on his petition for 
termination of alimony and the order denying his motion for rehearing.  The former 
husband alleged that he had suffered a reduction in his income and that the former wife’s 
need had lessened as a result of her being in a supportive relationship.  The trial court 
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found that the former wife was indeed in a supportive relationship and that such reduced 
her monthly need to $1,000.  The trial court also found that the former husband had a 
permanent reduction in income beyond his control.  The trial court imputed minimum 
wage, $1,200 per month, and ordered him to pay the former wife $1,000 per month.  
Because this award left the former husband with only $200 per month of imputed income 
on which to live, it was an abuse of the trial court’s discretion.  On remand, the trial court 
must set an alimony amount in keeping with the former wife’s need and the former 
husband’s ability to pay.  
 


• Gray v. Gray, 103 So. 3d 962 (Fla. 1st DCA 2012). 
 
TRIAL COURT ERRED IN FAILING TO MAKE SPECIFIC FINDINGS 
REGARDING NEED AND ABILITY TO PAY ALIMONY.  
 
After nearly seventeen (17) years of marriage, the husband filed for divorce.  At the time 
of the final hearing, the husband earned a gross salary of $220,000 per year from his 
medical practice and was receiving income from distributions from a $10 million trust 
inherited from his grandmother.  The wife submitted a financial affidavit, showing her 
monthly expenses were $17,907 per month.  The trial court awarded the wife permanent 
periodic alimony in the amount of $30,000 per month.  The husband argued that the trial 
court erred by failing to make adequate findings to support the wife’s need for or the 
husband’s ability to pay that amount.  The husband moved for rehearing, which was 
granted in part, but the trial court declined to modify the alimony award.  On appeal, the 
husband does not dispute the wife’s entitlement to permanent alimony, but rather the 
amount of the alimony.  In considering an award of alimony, the trial court must 
determine whether either party has an actual need for alimony and whether either party 
has the ability to pay alimony and then examine all relevant statutory factors.  Permanent 
periodic alimony is used to provide the needs and the necessities of life to a former 
spouse as established during the parties’ marriage.  Here, the trial court awarded the wife 
permanent periodic alimony in the amount of $30,000 per month with no specific 
findings of special circumstances to award alimony in excess of the wife’s claimed need 
of $17,907 per month.  Likewise, the final order lacks the requisite statutory findings 
regarding the husband’s ability to pay $30,000 per month even though the husband 
submitted testimony regarding his marital and nonmarital liabilities.   
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• Bikowitz v. Bikowitz, 104 So. 3d 1137 (Fla. 2d DCA 2012).  
 
TRIAL COURT ERRED IN AWARDING ALIMONY WHICH EXCEEDED 
WIFE’S NEED. 
 
The trial court found that the wife’s monthly income was $2,500, and it awarded her 
$2,350 per month in durational alimony.   The trial court determined the wife’s need to be 
$8,850 per month, so she therefore needed $4,000 per month in gross income to meet her 
monthly need.  The trial court awarded her $5,000 per month in nontaxable bridge-the-
gap alimony, and the husband appealed.  The excess $1,000 per month was an abuse of 
discretion, and on remand, the trial court should reduce the bridge-the-gap-alimony 
award to $4,000.   
 


• Currier v. Currier, 99 So. 3d 996 (Fla. 5th DCA 2012). 
 
TRIAL COURT’S ALIMONY AWARD WAS ERROR WITHOUT COMPETENT, 
SUBSTANTIAL EVIDENCE TO SUPPORT HUSBAND’S ABILITY TO PAY. 
 
The husband appealed the final judgment of dissolution of marriage awarding the wife 
permanent periodic alimony.  Because the record does not contain competent, substantial 
evidence of the husband’s ability to pay same, that portion of the final judgment must be 
reversed.  Additionally, the restriction on the husband’s guardian’s access to his bank 
account to pay anything but permanent alimony was improper.  
 


• Nolan v. Nolan, 100 So. 3d 170 (Fla. 5th DCA 2012). 
 
TRIAL COURT PROPERLY AWARDED THE WIFE DURATIONAL ALIMONY 
BUT IMPROPERLY CALCULATED THE AMOUNT AND THE TERMINATION 
DATE. 
 
The husband appealed the final judgment of dissolution of marriage, arguing that the 
court erred in awarding durational alimony to the wife and in determining the amount to 
award to the wife.  The husband claimed that the wife never pled durational alimony and 
that he did not have proper notice of that claim.  However, the record revealed that the 
issue was tried by consent.  Therefore, the trial court properly awarded durational 
alimony for a two year period, but improperly calculated the amount and the termination 
date.  The wife testified that she only wanted and needed $988 per month, but despite her 
testimony, the trial court awarded her $1,500 per month in durational alimony without 
making any specific findings regarding her need and husband’s ability to pay that 
amount.  The proper amount should have been the amount requested, $988.  Additionally, 
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the trial court inadvertently ended the two year durational alimony in 2013 as opposed to 
2012.   
 


• Bateh v. Bateh, 98 So. 3d 750 (Fla. 1st DCA 2012). 
 
TRIAL COURT ERRED BY FAILING TO MAKE A FINDING AS TO THE 
WIFE’S NEED FOR ALIMONY DESPITE THE HUSBAND’S INABILITY TO 
PAY MORE THAN A  NOMINAL AMOUNT. 
 
The trial court found that the wife had a need for permanent periodic alimony, but 
because the husband lacked the ability to pay more than nominal alimony, the court 
declined to make a finding as to the amount of the wife’s need.  Although the wife does 
not contest the trial court’s finding that the husband lacks the ability to pay more than 
nominal alimony, she argues that the trial court erred by failing to include a 
determination of her alimony needs as established by their marital standard of living in its 
final order.  In all dissolution actions, the court must include findings of fact relative to 
the statutory factors supporting an award or denial of alimony.  Once the court 
determines that a party has a need for alimony and the other party has the ability to pay, 
the court must consider all relevant factors, including but not limited to, the standard of 
living established during the marriage.   
 


• Vitro v. Vitro, 122 So. 3d 382 (Fla. 4th DCA 2012). 
 
TRIAL COURT APPROPRIATELY CALCULATED THE ALIMONY AMOUNT 
AFTER CONSIDERING ALL RELEVANT FACTORS. 
 
The husband argued that the trial court failed to consider the wife’s actual needs, lifestyle 
of the parties based upon debt and income of the parties, and the unequal distribution of 
marital debt in making its alimony determination.  The husband wanted the court to 
include child support in the wife’s income, but unlike alimony, a child support obligation 
is not income.  He also argued that the trial court failed to consider that the parties’ 
finances were at a critical breaking point and only considered the opulent lifestyle that 
they lived during the marriage.  The standard of living during the marriage is of little 
practical value in deciding the alimony question where the parties cannot continue their 
martial lifestyle on their current income.  However, here, the trial court considered the 
debt that the parties incurred and still determined that $2,500.00 per month in permanent 
periodic alimony was sufficient.  The record does not show that the trial court placed too 
much weight on the standard of living, but that it took into consideration all relevant 
factors.   
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• Green v. Green, 126 So. 3d 1112 (Fla. 4th DCA 2012).   
 
TRIAL COURT ABUSED ITS DISCRETION IN ITS ALIMONY AWARD BY 
FAILING CONSIDER THE IMPACT OF THE EQUITABLE DISTRIBUTION OF 
MARITAL DEBT. 
 
At the conclusion of the trial, the magistrate recommended that the husband be solely 
responsible for the outstanding $30,000.00 credit card debt.  An amended final judgment 
was entered containing the recommendations.  The husband appealed.  The final 
judgment lacks sufficient findings to justify awarding alimony equating to 43% of the 
husband’s salary plus assigning the $30,000.00 debt exclusively to him.  The trial court 
must make findings regarding distribution of marital liabilities before determining the 
amount of permanent alimony. 
 


• Galstyan v. Galstyan, 85 So. 3d 561 (Fla. 4th DCA 2012).   
 
TRIAL COURT ABUSED ITS DISCRETION BY AWARDING ALIMONY 
WITHOUT MAKING ANY FACTUAL FINDINGS CONCERNING THE 
FINANCIAL RESOURCES OF THE PARTIES.   
 
The parties were married for fifteen (15) years.  During the marriage, the husband sold 
furniture and then started his own business.  The wife did not work outside of the home.  
After the parties separated, the husband earned no income, and the wife worked as a 
nanny and gymnastics instructor.  In its final judgment, the trial court awarded the wife 
$5,000 per month in alimony for sixteen (16) years.  The trial court also ordered the 
husband to pay the husband to pay the $23,500 in arrearages for undifferentiated support 
by making a lump sum payment of $12,500 and by paying the remainder at the rate of 
$500 per month.  Section 61.08 mandates findings of fact in determining a proper award 
of alimony.  Failure to consider all of the mandated factors is reversible error.  The trial 
court must consider the needs of the spouse requesting alimony and the ability of the 
other spouse to make alimony payments.  A trial court abuses its discretion when it orders 
a spouse to make a monthly alimony payment which greatly exceeds his or her monthly 
income without competent substantial evidence that his or her actual monthly income 
exceeds his stated monthly income.  Here, the trial court awarded the wife $5,000 per 
month in alimony without making any specific factual findings concerning the husband’s 
financial resources or his ability to pay that amount.   
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• Quinones v. Quinones, 84 So. 3d 1101 (Fla. 3d DCA 2012).   
 
COURT IMPROPERLY CONSIDERED THE EXPENSES OF THE PARTIES’ 
ADULT CHILD IN DETERMINING THE HUSBAND’S ABILITY TO PAY AND 
FAILED TO CONSIDER THE STANDARD OF LIVING ENJOYED BY THE 
PARTIES DURING THE MARRIAGE IN DETERMINING ITS ALIMONY 
AWARD. 
 
The wife appealed the final judgment, arguing that she was shortchanged by the trial 
court’s after-tax award of $14,135 a month in permanent periodic alimony.  At the time 
of the divorce, the husband was netting over $58,000 per month as a major network news 
correspondent.  The wife was unemployed and had been for over eighteen (18) years.  
The trial court, after recognizing that the parties had lived a fairly luxurious lifestyle 
during the marriage, sending their children to private schools, traveling extensively, 
staying in luxurious hotels and dining at expenses restaurants, cut down the expenses 
listed on the wife’s financial affidavit to $14,135 a month, leaving the husband with 
$44,000 to fund his stated $13,000 per month personal expenses.  In doing so, the trial 
court considered the husband’s agreement to pay the expenses for the parties’ adult son, 
including his private college tuition for the next four years as well as his car and car 
insurance, totaling over $52,000 per year.  Additionally, the trial court failed to provide 
for the needs and necessities of life as they were established during the marriage.  Courts 
are not authorized to consider voluntary payments to adult children in calculating 
amounts available to pay support.  There is no legal obligation to support the non-
dependent adult children of the parties.  Nevertheless, in addition to expressly 
acknowledging the husband’s agreement to pay the adult child’s expenses, the trial court 
specifically listed the adult expenses as part of the husband’s expenses in the final 
judgment, thereby reducing the amount available to pay alimony.  Further, in determining 
need for the purpose of awarding permanent periodic alimony, the standard of living 
enjoyed by the parties during the marriage must be taken into consideration to ensure that 
one spouse is not shortchanged.  The trial court acknowledged that the parties lived a 
luxurious lifestyle but substantially reduced the wife’s living expenses.  The wife 
maintained she needed $28,000 per month to support the lifestyle she enjoyed during the 
marriage, and this was reasonable based on the husband’s $58,000 monthly net income.  
While the court was not obligated to accept the wife’s representation of her needs, it was 
not free to disregard the parties’ standard of living to reduce her expenses to what the trial 
court believed would be reasonable.   
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• Byrne v. Byrne, 128 So. 3d 2 (Fla. 3d DCA 2012).   
 
TRIAL COURT ERRED BY FAILING TO PROPERLY CONSIDER EACH 
PARTY’S LIABILITIES AND SOURCES OF INCOME IN FASHIONING ITS 
ALIMONY AWARD. 
 
The trial court awarded the husband $1,500 per month based on the following factors:  
the parties were married nine (9) years; the husband became disabled from working 
during the course of the marriage; the wife earned $10,000 per month; and the husband 
earned $44,000 a year based on his Sprint and Social Security disability income.  The 
wife appealed.  The trial court’s financial analysis was tainted by its failure to properly 
consider all of the relevant factors pursuant to 61.08.  The trial court failed to consider 
each spouse’s pre-dissolution debts, the income the husband receives from his Fidelity 
Magellan Retirement account and the $7,000 reduction to the wife’s annual salary.  The 
trial court failed to consider the wife’s total debt of $54,076, which she was paying off at 
a rate of $2,233 per month and the husband’s total debt of $39,319, which he was paying 
off at a rate of $1,203 per month.  In addition, the court did not consider the husband’s 
non-marital retirement account valued at $65,000 but encumbered by a $36,553 loan 
when it determined that his only income was $44,000 per year.  Lastly, the court erred in 
denying the wife’s unopposed motion to reopen the evidence to take into consideration a 
$7,000 reduction in salary that she incurred after the close of evidence but prior to 
dissolution.  Furthermore, the court based its initial alimony calculations on the premise 
that the wife earned $10,000 per month, when her financial affidavit showed that she 
earned only $9,059 per month.  Florida Rule of Civil Procedure 1.530(a) enables a trial 
court to evaluate matters that it did not consider prior to judgment and to correct any error 
if it becomes convinced that it erred.  A careful review of the record reveals that the 
wife’s reasonable expenses exceed her income while the husband’s reasonable expenses 
only slightly exceed his income.   
 


• Rucker v. Rucker, 82 So. 3d 189 (Fla. 1st DCA 2012).   
 
TRIAL COURT ERRED BY MISCALCULATING THE PARTIES’ MONTHLY 
NET INCOMES AND BY FAILING TO CONSIDER ALL RELEVANT 
STATUTORY FACTORS PRIOR TO DENYING THE WIFE PERMANENT 
PERIODIC ALIMONY. 
 
The trial court dissolved the parties’ twelve and a half (12.5) year marriage and denied 
the wife’s request for permanent periodic alimony, instead awarding her bridge-the-gap 
alimony for a period of eighteen (18) months.  The wife appealed, alleging two errors.  
First, she argued that the trial court erred by adding the parties’ monthly retirement 
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income to their monthly net incomes after the parties themselves had already included 
their monthly retirement in their income calculations.  In deciding whether to award 
alimony, the trial court must first make a specific factual finding as to whether either 
party has an actual need for alimony and whether either party has the ability to pay it.  
The purpose of permanent periodic alimony is to provide the needs and the necessities of 
life to a former spouse as they had been established by the marriage of the parties.  Here, 
it could have been that relying on the inflated monthly income figure for the wife, the 
court concluded that she failed to prove an actual need for permanent periodic alimony, 
and the fact that the court also inflated the husband’s income could have affected findings 
regarding his ability to pay.  Next, the wife argues that the court failed to address that she 
made considerable financial and career sacrifices in moving from South Carolina to 
Florida.  While the wife contends that she cannot support herself without permanent 
alimony, the husband contends that his greater share of the substantial marital debt 
renders him unable to pay permanent alimony.    
 


• Gulledge v. Gulledge, 82 So. 3d 1113 (Fla. 2d DCA 2012).   
 
COURT ABUSED ITS DISCRETION IN FINDING THAT THE HUSBAND DID 
NOT HAVE A NEED FOR ALIMONY AND IN FAILING TO AWARD HIM AT 
LEAST NOMINAL PERMANENT PERIODIC ALIMONY.    
 
At the time of the dissolution, the parties had been married for more than thirty (30) 
years.  In considering a request for permanent periodic alimony, the trial court must 
consider the needs of the requesting spouse and the ability of the other spouse to pay.  
The trial court is also obligated to consider the statutory factors set forth in section 
61.08(2).  The husband’s attorney argued the statutory factors, but the trial court’s sole 
finding was that the husband had no need.  The court did not impute any income to the 
husband, but found that he was voluntarily under-employed and denied his request for 
alimony.  The husband’s income, both during the marriage and during the dissolution 
proceedings, was substantially less than the wife’s.  The wife earned between $50,000 
and $60,000 a year, while the husband’s income during the marriage never exceeded 
$15,000.  The trial court abused its discretion in denying alimony where the evidence 
clearly supported need and did not support imputation of income near that of the wife’s.  
The historic incomes of the parties, the length of the marriage, and the husband’s 
potential future needs require an award of at least a nominal amount of permanent 
alimony.    
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• Justice v. Justice, 80 So. 3d 405 (Fla. 1st DCA 2012).   
 
COURT’S FAILURE TO MAKE FACTUAL FINDINGS AS TO PERMANENT 
PERIODIC ALIMONY PRECLUDED MEANINGFUL APPELLATE REVIEW. 
 
At trial, the husband testified that he earned $7,735.79 a month and that he lived 
paycheck to paycheck. The wife’s financial affidavit stated that she had no income aside 
from alimony.  The wife worked during the beginning of the marriage, but then she quit 
to stay home with the children.  She was thirty-seven (37) years old, in good health, and 
had her AA degree.  Her last job was doing configuration management, and she estimated 
that her salary would be $25,000 to $35,000.  She was also applying for grants to return 
to school to become a teacher if she could not find a job.  The court ordered the husband 
to pay $1,000 a month in permanent periodic alimony.  He appealed based on the fact that 
the court awarded the wife permanent periodic alimony without making any findings of 
fact.  In order to facilitate meaningful appellate review of the trial court’s alimony 
determination, it is crucial that the trial court include specific findings of fact regarding 
the factors contained in section 61.08(2).  The financial needs of one spouse and the 
ability of the other spouse to pay are the primary factors for the trial court to consider.  
The trial court failed to include the factual findings required by section 61.08.  
Specifically, the court failed to make any findings concerning the needs of the wife, the 
husband’s ability to pay, the wife’s need for permanent alimony, and the wife’s earning 
capacity.  It is unclear how the trial court reached the amount of $1,000 a month.  
Additionally, the parties had been married eleven (11) years when the petition was filed, 
which falls into the “grey area” where there is no presumption for or against alimony.   
 


• Witt v. Witt, 74 So. 3d 1127 (Fla. 2d DCA 2011).   
 
TRIAL COURT ERRED BY DENYING WIFE’S REQUEST FOR ALIMONY 
WITHOUT ADDRESSING ALL OF THE APPROPRIATE STATUTORY 
FACTORS.  
 
The trial court denied the wife’s request for alimony, simply because the husband was 
going to make an equalizing payment and because it was a short-term marriage.  
However, the trial court did not address all of the statutory factors required by the 2009 
statute.  The appellate court stated that “[b]ecause section 61.08 is procedural in nature, 
on remand the court should apply the current version of the statute.”   
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• Yu Wu v. Xiaoming Xing, 77 So. 3d 705 (Fla. 3d DCA 2011).   
 
FINAL JUDGMENT WHICH FAILED TO ARTICULATE THE BASIS FOR ITS 
ALIMONY AWARD WAS ERROR.   
 
The final judgment awarded permanent periodic alimony to the wife without stating the 
basis for its award.  It also failed to provide that the award of alimony was to terminate 
upon the wife’s remarriage or the death of either party.  The absence of statutory findings 
in the final judgment frustrated meaningful appellate review. 
 


• Cissel v. Cissel, 82 So. 3d 891 (Fla. 4th DCA 2011). 
 
TRIAL COURT ERRED BY FAILING TO CONSIDER THE STATUTORY 
FACTORS IN MAKING ITS ALIMONY AWARD. 
 
The trial court failed to make factual findings concerning the factors set forth in 61.08.  
The trial court’s findings were limited to the length of the marriage and the fact that the 
standard of living during the marriage consumed approximately $20,000 per month.  In 
this case, the marital standard of living was of little value in determining the appropriate 
alimony award since there was undisputed evidence that the marital lifestyle cost more 
than the parties’ regular earnings and was funded, in part, by a sign-on bonus that had 
been spent by the time of the proceedings.   
 


• Grimm v. Grimm, 58 So. 3d 428 (Fla. 1st DCA 2011). 
 
COURT ERRED BY FAILING TO CONSIDER WIFE’S NONMARITAL ASSETS 
WHEN DETERMINING ITS ALIMONY AWARD.  
 
The lower court considered each of the economic factors listed in section 61.08(2), 
Florida Statutes when deciding whether to award alimony to the husband.  The statute 
specifically directs the court to consider the financial resources of each party, the 
nonmarital and the marital assets and liabilities distributed to each, and all sources of 
income available to either party.  The court, however, evaluated only the monthly income 
from the parties’ retirement plans and marital assets and omitted any consideration of the 
wife’s nonmarital assets, which was error.   
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• Brathwaite v. Brathwaite, 58 So. 3d 398 (Fla. 1st DCA 2011). 


 
COURT ERRED IN ITS CALCULATION OF THE WIFE’S EXPENSES FOR 
PURPOSES OF DETERMINING HER NEED FOR ALIMONY.   
 
The trial court awarded the wife $700 monthly in permanent periodic alimony.  The court 
also ordered the husband to pay the mortgage on the marital residence where the parties 
would both reside until the home sold.  The court found that the wife presented 
competent, substantial evidence of her need for alimony and that the husband had the 
ability to pay some, but not much, alimony due to the difficult economic circumstances of 
the economy and his work.  In evaluating the alimony award, the court considered the 
mortgage payment as part of the wife’s expenses.  This was error since the husband was 
ordered to make the mortgage payments.  The error was not harmless because the 
mortgage payment made up a significant portion of the deficit shown on the wife’s 
financial affidavit, which the trial court considered in making its alimony award.  
Additionally, the trial court erred when it stated in its final order that the parties’ fourteen 
(14) year marriage was long-term.  However, the error was harmless since the final order 
does not indicate that the trial court applied the presumption in favor of alimony based on 
the determination that the marriage was long-term. 
 


• Kennedy v. Kennedy, 60 So. 3d 466 (Fla. 2d DCA 2011). 
 
TRIAL COURT ABUSED ITS DISCRETION IN DENYING ALIMONY BASED 
ON AN INCOMPLETE CONSIDERATION OF THE APPLICABLE 
STATUTORY FACTORS.   
 
At the time of trial, the husband was fifty-three (53), the wife was forty-nine (49), and 
they were both in good health.  The husband worked as an accountant and attorney in his 
own practice, earning as much as $500,000 in gross annual income in the past.  The 
parties lived a comfortable standard of living, residing in a five-bedroom lakefront house 
with a dock, boat lift, pool, and hot tub and enjoying country club membership, yearly 
vacations, and extracurricular activities for the children.  The court found the husband’s 
current annual net income to be $173,042 and the wife’s gross annual income to be 
$85,000.  The wife testified that she had reached a salary cap in her position.  The wife 
attempted to support her husband’s practice by referring clients to him and scheduling 
him to speak as an expert at seminars.  Additionally, the wife was the primary caregiver 
for the children.  The final judgment was silent as to most of the statutory factors.  The 
judgment noted the gray area marriage, that the wife worked throughout the marriage 
earning ample funds with which to support herself, and that the wife’s equitable 
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distribution would be in excess of $300,000.  However, the final judgment failed to note 
the value of the husband’s equitable distribution and separate assets and was silent on the 
marital standard of living, the age or health of the parties, the value of each party’s post-
dissolution share of assets and liabilities, and the wife’s contributions to the marriage and 
her husband’s career.  While the court may, in its discretion, assign varying weights to 
the statutory factors, it must weigh all applicable factors and cannot disregard factors as it 
pleases.  Here, evidence on a number of statutory alimony factors militated in favor of 
granting permanent periodic alimony to the wife.   
 


• Roth v. Cortina, 59 So. 3d 163 (Fla. 3d DCA 2011). 
 
TRIAL COURT’S FAILURE TO INCLUDE SUFFICIENT FINDINGS AS TO ITS 
ALIMONY AWARD REQUIRED REVERSAL.   
 
The trial court awarded permanent periodic alimony to the husband.  Three months later, 
on a motion for rehearing, the trial court, for the first time, distributed the parties’ assets.  
This made it impossible to consider the impact any income or payments associated with 
the parties’ properties might have on the alimony award.  Further, section 61.08 provides 
that alimony awards must be supported by findings of fact relative to the standard of 
living, age, physical, and emotional condition of each party, financial resources, 
contribution to the marriage, and all sources of income.  While the order did identify 
some of these factors, it failed to make findings to support the amount of alimony 
awarded.  To the contrary, the order suggested that the wife did not have the current 
ability to pay the amount awarded.    
 


• Delate v. Iler, 50 So. 3d 1242 (Fla. 4th DCA 2011). 
 
TRIAL COURT CORRECTLY DETERMINED THE PERMANENT PERIODIC 
ALIMONY AWARD IN LIGHT OF THE HUSBAND’S ABILITY TO PAY. 
 
The trial court ordered the husband to pay permanent periodic alimony to the wife and 
acknowledged that it did not net the wife sufficient funds to cover the entirety of her 
determined “needs.”  However, in making the alimony award, the court determined that 
the husband did not have an ability to pay such an amount.  In the event the husband’s 
financial circumstances change, the wife is free to seek a modification of alimony.   
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B. Contempt 
 


• Bryan v. Jemal, 198 So. 3d 723 (Fla. 2d DCA 2016). 
 
THE TRIAL COURT ERRED IN ORDERING FORMER HUSBAND BE 
COMMITTED TO JAIL FOR FAILURE TO MAKE REQUIRED ALIMONY 
PAYMENTS IN THE FUTURE. 
 
The parties entered into a martial settlement agreement.  Beginning July 1, 2010, the 
former husband was required to pay the former wife alimony of $125,000 per year.  By 
September 13, 2013, the former husband was in arrears of approximately $310,000.  The 
parties stipulated to the entry of a judgment on the arrearages in October 2013; however, 
when the former husband did not pay, the former wife sought a civil contempt order.  The 
court found that the former husband had the ability to pay $11,416.67 monthly toward his 
alimony obligation, including past arrears.  The court found the former husband to be 
willfully refusing to pay this obligation.  In the court’s order, however, the former 
husband was sentenced to report to the Pinellas County Jail for five months and twenty-
nine days.  The order stated, “On or before the 16th of each and every month beginning 
January 16, 2014, former husband may purge himself of said contempt, and if 
incarcerated at that time shall be released from the Pinellas County Jail without further 
order, upon payment of the sum of $11,416.67 per calendar month… If former husband 
has not purged himself of said contempt within the time frame specified in this 
paragraph, he shall report to the Pinellas County Jail on the 16th day of each and every 
month beginning January 16, 2014, at 5:00 p.m., then and there to commence serving 
said sentence.  Should former husband fail to purge himself of said contempt prior to the 
commencement of his sentence, and he should fail to report to the Pinellas County Jail as 
required by this order, an order for the instant arrest of former husband shall be issued 
without further hearing…”  This civil contempt order was subsequently reversed because 
incarceration cannot be imposed as a sanction for civil contempt in a prospective fashion.  
Incarceration for civil contempt cannot be imposed absent a finding that the former 
husband has the present ability to purge himself of the contempt.  Further, due process 
requires that the former husband be notified of the nature of his contempt and be afforded 
an opportunity to be heard and defend those allegations against him.  


• Wix v. Wix, 159 So. 3d 312 (Fla. 2d DCA 2015). 
 
TRIAL COURT FAILED TO CONSIDER THE FORMER HUSBAND’S 401K AS 
PART OF HIS ABILITY TO PAY ALIMONY.  
 
The former wife appealed a post dissolution order which denied her motions to vacate the 
magistrate’s findings and to find her former husband in contempt.  The former husband 
had failed to pay alimony. The trial court denied the motion to vacate and adopted the 
magistrate’s report and recommendation.  At the time of the hearing on the motion for 
contempt, the former husband was employed and had over $40,000 in his 401k.  The 
magistrate found that he could not require him to deplete his assets to make alimony 
payments.  The trial court adopted his report and recommendations and determined that 
his findings were supported by competent, substantial evidence. When a final judgment 
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contains an alimony provision, there is a presumption in subsequent hearings of the 
payor’s ability to pay.  In a civil contempt proceeding, the movant must first establish 
that there is a prior court order providing for alimony payments and that the payor has 
failed to pay.  The burden then shifts to the payor who must show that due to 
circumstances beyond his control which did not exist at the time of the order, he no 
longer has the ability to pay.  The court must then decide whether the evidence is 
sufficient to find that he willfully violated the court order.  The court notes that 
throughout chapter 61, Florida Statutes, there are a number of provisions which provide 
that retirement accounts are to be included in the analysis of what assets are available for 
support. Because the magistrate failed to consider the former husbands 401K as an 
available asset, the trial court abused its discretion by adopting his report and 
recommendation and by denying the former wife’s motions.  The trial court’s order was 
thus reversed.   


 
• Wiesenthal v. Wiesenthal, 154 So. 3d 488 (Fla. 4th DCA 2015). 


 
TRIAL COURT DID NOT ERR IN FINDING FORMER HUSBAND IN 
CONTEMPT FOR HIS FAILURE TO PAY ALIMONY.  
 
The former husband challenged an order holding him in contempt for failing to pay 
alimony to the former wife.  The former husband argued that the trial court did not have 
competent substantial evidence supporting findings regarding his ability to pay and his 
intentional and willful failure to pay. The court rejected these arguments and affirmed the 
contempt order to the extent it was predicated upon the former husband’s failure to pay. 


 
• Timmons v. Timmons, 179 So. 3d 380 (Fla. 2d DCA 2015). 


 
TRIAL COURT HAD NO DISCRETION TO DIRECT INCOME DEDUCTION IN 
AN AMOUNT LESS THAN 20% OF PERIODIC AMOUNT.  
 
The former husband had been found in contempt for failure to pay alimony. The trial 
court entered an income deduction order requiring withholdings from his income of 10% 
of his monthly periodic alimony obligation until the arrearage was satisfied.  The former 
wife appealed arguing that the monthly income deductions should be of 20%.  The parties 
had entered into a martial settlement agreement in January 2013 wherein the former 
husband agreed to pay permanent periodic alimony of $2,250 per month.  However, 
starting in November 2013, the former husband failed to make payments in full.  In 
January 2014, the former wife asked the trial court to hold the former husband in 
contempt and sought entry of an income deduction order.  In March 2014, the trial court 
entered an order of contempt and permitted the former husband to purge the contempt by 
paying $1000 toward the arrearage within 30 days.  The former husband was also 
required to pay the balance of the arrearage.  While the former wife argued that section 
61.1301(1)(b)(2) required monthly payments of 20% of the former husband’s regular 
monthly alimony obligation until the arrearage was satisfied, the trial court found that it 
had the discretion to allow a lower rate.  The former wife moved for rehearing 
challenging the 10% amount.  The statute states that the income deduction order 
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“shall…[state] the amount of the arrearage owed…and direct a payor to withhold an 
addition 20 percent or more of the periodic amount specified in the order…enforcing the 
obligation until full payment is made of any arrearage.”  The statute thus does not 
authorize the trial court to make discretionary decisions to direct income deduction in an 
amount less than 20%. The 20% requirement must be enforced here.  The contempt order 
was thus reversed and remanded with instructions to the trial court to enter the contempt 
and income deductions orders so that they comply with the statute. 
 


• Fuller v. Fuller, 144 So. 3d 592 (Fla. 2d DCA 2014). 
 
COURT ERRED IN ITS ORDER HOLDING THE FORMER HUSBAND IN 
CONTEMPT WITHOUT MAKING THE NECESSARY FINDINGS. 
 
The former wife filed a motion for contempt due to the former husband’s failure to pay 
the court-ordered alimony.  After the hearing, the trial court orally pronounced that the 
motion for contempt was denied for lack of proof of a purge.  However, the written order 
found the former husband in contempt and entered a money judgment for the former 
wife.  The court denied the former wife’s request to incarcerate the former husband 
because the former wife failed to establish a purge amount that the former husband could 
pay.  Upon the former husband’s motion for rehearing and reconsideration, the court 
entered an amended order reducing the amount of arrearages and the money judgment.  
The former husband appealed, arguing that the trial court erred in finding him in 
contempt because the former wife did not present evidence regarding his present ability 
to pay alimony and because the trial court orally denied her motion.  The initial order or 
judgment directing a party to pay support or alimony is predicated on an affirmative 
finding that the party has the ability to pay.  In a civil contempt proceeding for failure to 
pay alimony, the movant must show that a prior court order directed the party to pay the 
alimony, and that the party in default has failed to make the ordered payments.  The 
burden then shifts to the defaulting party to dispel the presumption of ability to pay by 
demonstrating that, due to circumstances beyond his control which intervened since the 
time the order directing him to pay was entered, he no longer has the ability to meet his 
support obligations.  The court then must evaluate the evidence to determine whether it is 
sufficient to justify a finding that the defaulting party has willfully violated the court 
order.  Once the court finds that a civil contempt has occurred, it must determine what 
alternatives are appropriate to obtain compliance.  If incarceration is deemed appropriate, 
the court must make a separate, affirmative finding that the contemnor possesses the 
present ability to comply with the purge conditions set forth in the contempt order.  Here, 
the record supports a finding of contempt because the former wife satisfied her burden, 
and the former husband failed to dispel the presumption that he had the ability to pay.  
Yet, the trial court specifically stated that the motion for contempt was denied.  The 
parties and the court were only concerned with whether the former husband had the 
ability to pay the substantial purge amount and whether the court could order 
incarceration.  It is not clear if the court found that a civil contempt had not occurred or if 
a finding of civil contempt was implicit in the trial court’s ruling on the 
purge/incarceration issue and the entry of a money judgment.   
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• Napoli v. Napoli, 142 So. 3d 953 (Fla. 4th DCA 2014). 
 
TRIAL COURT’S CONTEMPT ORDER DEPARTED FROM ESSENTIAL 
REQUIREMENTS OF LAW IN THAT IT FAILED TO COMPORT WITH RULE 
12.615.   
 
During the pendency of the parties’ divorce case, the trial court entered a temporary relief 
order requiring the husband to pay temporary spousal support to the wife.  The husband 
failed to pay a single dollar to the wife, so she moved to hold him in contempt.  After a 
hearing on the wife’s motion, the trial court held the husband in direct civil contempt of 
court for his failure to comply with a valid court order despite his ability to do so.  The 
contempt order provided for the husband’s incarceration unless he paid the purge amount 
of $2,500 within fifteen (15) days of the order.  The husband appealed, arguing that the 
trial court’s written contempt order was legally deficient.  A judgment of contempt comes 
to the appellate court clothed with a presumption of correctness and will not be 
overturned unless the trial court either abused its discretion or departed from the essential 
requirements of law as to have committed fundamental error.  When a trial court finds 
that a civil contempt has occurred, pursuant to Florida Family Law Rule of Procedure 
12.615, it must enter a written order containing a finding that a prior order of support was 
entered, that the alleged contemnor has failed to pay part or all of the support ordered, 
that the alleged contemnor had the present ability to pay support, and that the alleged 
contemnor willfully failed to comply with the prior court order.  The order must also 
contain a recital of the facts on which the findings are based.  If the court imposes 
incarceration as a sanction, the order must also contain a separate affirmative finding that 
the contemnor has the present ability to comply with the purge and the factual basis for 
that finding.  In this case, the contempt order did not contain an express finding that the 
husband willfully failed to comply with the court’s temporary relief order, nor did it 
articulate the facts supporting the court’s conclusion that the husband had the ability to 
comply with the court’s order.  Lastly, the contempt order sanctioned the husband with 
incarceration without a separate, affirmative finding that he had the present ability to 
comply with the purge.   
 


• Berlinger v. Casselberry, 133 So. 3d 961 (Fla. 2d DCA 2013).   
 
TRIAL COURT PROPERLY GRANTED THE FORMER WIFE’S MOTION FOR 
CONTINUING WRITS OF GARNISHMENT. 
 
After thirty (30) years of marriage, the parties entered into a martial settlement 
agreement, wherein the husband agreed to pay the wife $16,000 per month in permanent 
alimony.  After about five years, the former husband voluntarily stopped paying alimony.  
The wife filed a motion to enforce and for contempt, but prior to the hearing, the parties 
reached an agreement wherein the former husband agreed to liquidate his IRA account in 
order to satisfy his alimony arrears.  After the IRA liquidation, the former husband was 
still $32,625.54 in arrears, and the court issued writs of garnishment to SunTrust as the 
trustee to his discretionary trusts.  Unbeknownst to the former wife, the former husband 
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executed deeds into a never-before-disclosed Life Insurance Trust, conveying his two-
third interest in his real property worth $1.3 million.  The former husband never amended 
his financial disclosures to reflect the existence of this Life Insurance Trust or the 
property transfer.  He gave a deposition days after the fact and swore that there were no 
life insurance trusts.  The former wife then filed a second motion for civil contempt and 
enforcement, and the trial court issued writs of garnishment against SunTrust.  The 
former wife then sought continuing writs of garnishment against SunTrust seeking to 
attach the present and future distributions made to or for the benefit of the former 
husband from any trust and argued that traditional methods of enforcing alimony were 
insufficient.  The court agreed, and the order on the continuing writs provided that all 
distributions made directly or indirectly to, on behalf of, or for the benefit of, the former 
husband by the trustees of any of his discretionary trusts to which he was a beneficiary 
would be made payable to the former wife unless, at the time of future distributions, there 
was no alimony or alimony arrears due.  The order further provided that if the trustee 
wished to make distributions to the former husband beyond the amount of the then 
existing alimony arrears, the trustee must first seek court approval to ensure sufficient 
assets remained in the trust to secure the payment of alimony.  The former husband 
appealed.  The trial court’s ruling was proper, as the order specifically found that 
traditional enforcement remedies were not effective and this was the last resort.   
 


• Arias v. Arias, 133 So. 3d 533 (Fla. 2d 2013). 
 
TRIAL COURT CORRECTLY FOUND FORMER HUSBAND IN CONTEMPT 
FOR NONPAYMENT OF SUPPORT BUT SHOULD NOT HAVE ORDERED HIS 
INCARCERATION. 
 
The former husband filed a motion to modify alimony, and the former wife filed a motion 
to hold the former husband in contempt for nonpayment of alimony.  The court held the 
husband in contempt of court for failing to pay alimony to his former wife and sentenced 
him to ten days in jail with a $5,000 purge.  He appealed this order.  The trial court 
correctly found the former husband in contempt because he willfully failed to comply 
with the alimony provision in the final judgment by not making a reasonable effort to 
find employment.  However, the imposition of incarceration was improper because there 
was no evidence that the former husband had the present ability to pay the purge amount.  
On remand, the former husband should have the opportunity to have his motion to 
modify alimony heard.   


  







 


39 
 


• Fuller v. Fuller, 129 So. 3d 394 (Fla. 2d DCA 2013).  
 
TRIAL COURT PROPERLY FOUND FORMER HUSBAND IN CONTEMPT 
FOR WILLFULLY FAILING TO PAY ALIMONY BUT ERRED IN FINDING 
THAT HE HAD HIDDEN SOURCES OF INCOME. 
 
The final judgment which ended the parties’ twenty-eight (28) year marriage required the 
former husband to pay $4,500 per month in permanent periodic alimony.  Thereafter, the 
former husband filed a petition seeking a reduction in the alimony amount.  He alleged 
that he ended his relationship with the law firm at which he was a partner and that he 
received only $46,000 and an automobile valued at $29,000, despite the previous 
determination that the firm had a value between $1 and $3 million.  He opted to open a 
mediation practice, which resulted in a significant reduction in his income.  The trial 
court denied the former husband’s petition, finding that he was voluntarily 
underemployed and that he failed to show the change in circumstance was involuntary 
and permanent.  The trial court found him in contempt for willfully failing to pay his 
alimony obligation.  The former wife filed three subsequent contempt motions, as the 
former husband continuously failed to comply with the court order.  On the first motion, 
the trial court denied the contempt request.  On the second, the trial court found the 
former husband in contempt and found that he had the present ability to pay the ordered 
sum.  On the third motion, the trial court again held the former husband in contempt and 
concluded that he had presented no evidence to show a material change in circumstances 
regarding his ability to pay.  The court’s order also included the finding that the former 
husband had purposely shielded his income and that he had been generating regular 
income and misrepresenting his ability to pay since he had been able to come up with the 
purge amount when held in contempt in the past.  The trial court correctly found the 
former husband in contempt in that he had the present ability to pay the required sums.  
However, the factual finding regarding the fact that the former husband had hidden 
sources of income must be stricken from the order.  The fact that the former husband had 
been capable of paying the purge amount when previously held in contempt is not enough 
to create the inference that he has hidden sources of income. 
 


• Jackson v. Jackson, 98 So. 3d 112 (Fla. 2d DCA 2012). 
 
TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW 
IN FINDING THAT THE HUSBAND HAD NOT WILLFULLY FAILED TO PAY 
THE WIFE TEMPORARY SUPPORT AS ORDERED.   
 
The trial court entered an order requiring the husband to pay temporary support to the 
wife.  At the time the court entered the order for temporary support, it believed that the 
husband had access to approximately $700,000 in a Vanguard account.  The wife filed a 
motion for contempt when the husband failed to pay the temporary alimony.  At the 
contempt hearing, the husband argued for the first time that he could not use funds from 
the Vanguard account to pay temporary support because it was a corporate account, and 
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the corporation’s bylaws contained a spendthrift provision.  The trial court found that his 
failure to pay the temporary alimony as ordered was not willful due to the corporate 
bylaws.  It therefore denied the wife’s motion for contempt, and she petitioned for 
certiorari review.  The applicable standard of review by certiorari of a contempt order is 
whether the challenged order constitutes a departure from the essential requirements of 
the law, causes material injury throughout the remainder of the proceedings below, and 
causes injury that is irreparable, as it effectively leaves no adequate remedy at law.  In a 
civil contempt proceeding for failure to pay alimony, the movant must show that a prior 
court order directed the party to pay the alimony and that the party in default has failed to 
make the ordered payments.  The burden of producing evidence then shifts to the 
defaulting party, who must dispel that the presumption of ability to pay by demonstrating 
that, due to circumstances beyond his control which intervened since the time the order 
directing him to pay was entered, he no longer has the ability to meet his support 
obligation.  The husband failed to dispel the presumption of his ability to pay established 
by the temporary support order, because the spendthrift provision was not a circumstance 
that intervened since the order was entered.  He did not bring the provision to the court’s 
attention at the hearing on the wife’s motion for temporary support, where the wife’s 
expert testified that money going into the husband’s personal account came in part from 
the Vanguard account.  Additionally, the wife’s expert pointed out that the husband 
consistently listed the Vanguard account shares on his personal financial affidavits.  
Furthermore, the court could have found that he had access to funds in his IRA and 
annuity in excess of the amount owed to the wife.  As such, the wife’s petition for writ of 
certiorari was granted, and the court’s order denying the wife’s motion for contempt was 
quashed. 
 


• Fernandes v. Fernandes, 114 So. 3d 972 (Fla. 5th DCA 2012).   
 
TRIAL COURT ABUSED ITS DISCRETION IN FINDING THE HUSBAND IN 
CONTEMPT FOR FAILURE TO MAKE PAYMENTS UNDER A SUPERSEDED 
AGREEMENT AND IN ORDERING HIM TO PAY AN UNREASONABLE 
AMOUNT OF ALIMONY. 
 
The parties reached a mediated partial agreement while their divorce case was pending.  
The agreement provided that the husband would pay the wife $800 per month until the 
case was brought before the court or the parties otherwise agreed.  The final judgment 
was subsequently entered, and the husband stopped making payments under the partial 
mediated agreement.  The final judgment stated:  “It would be appropriate to move 
forward with the agreement the parties stipulated to in the Partial Mediated Settlement 
Agreement, date June 22, 2009, and deny a further continuance, except as to any 
unresolved issues.”  The wife interpreted this language as affirming and incorporating the 
partial mediated settlement agreement into the final judgment, while the husband read the 
language as simply reflecting that the case was going forward despite the wife’s request 
for a continuance.  The husband was of the understanding that the final judgment 
superseded the mediation agreement.  The wife moved for contempt on the grounds that 
the husband had stopped making the $800 monthly payments.  The trial court granted the 
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wife’s motion for contempt.  The husband appealed.  The final judgment does not 
explicitly incorporate the mediation agreement into the final judgment, and it fails to even 
reference the mediation agreement in a manner showing that it was understood to have 
been adopted into the final judgment.  Neither side has direct knowledge of what was 
intended by the quoted language of the final judgment.  For a person to be held in 
contempt of a court order, the language must be clear and precise, and the behavior of the 
person must clearly violate the order.  The husband cannot be held in contempt for 
willfully failing to adhere to the terms of the final judgment where such terms were never 
clearly set forth and where he reasonably understood that the final judgment superseded 
the mediation agreement.  The trial court also erred in awarding the wife $2,000 per 
month in permanent alimony in order to place her in the approximate financial position 
that she was in while she last earned income.  That amount exceeded any rational support 
order given the husband’s own financial standing, as it would impoverish him and leave 
him unable to support himself. 
 


• Elliott v. Bradshaw, 59 So. 3d 1182 (Fla. 4th DCA 2011). 
 
TRIAL COURT’S FINDING THAT HUSBAND HAD THE PRESENT ABILITY 
TO PAY THE PURGE AMOUNT WAS NOT SUPPORTED BY COMPETENT, 
SUBSTANTIAL EVIDENCE.   
 
The final judgment required the former husband to pay the former wife $3,000.00 per 
month in alimony until October 2010.  In April 2010, the former wife moved to have the 
former husband held in contempt for failure to pay.  The magistrate made factual findings 
and recommended that the former husband be found in civil contempt for willfully 
violating the court’s order and that he be ordered to pay a purge of $37,999.50 within 
sixty days.  The court accepted the magistrate’s recommendations.  The former husband 
did not pay the purge by the deadline so the former wife moved to have him committed.  
The magistrate found that the former husband had not made the slightest effort to comply 
and that he had sufficient equity in his home to pay the purge.  The court approved the 
finding.  The former husband challenged the commitment order.  The trial court again 
found that the former husband had the present ability to pay based on his equity in his 
home which had been listed for sale at $2.25 million.  The court ordered the Sheriff to 
take the former husband into custody until he paid the purge.  The former husband argued 
that he lacked the present ability to pay.  The former husband is presumed to have a 
continuing ability to pay the alimony award, and it was his burden to prove that he lacked 
the ability to pay.  The husband owned half an interest in a large home.  The former 
husband testified that the house was in foreclosure and had a first and second mortgage 
totaling about $1 million.  He had the house listed for sale for $2.25 million but had not 
received any recent offers.  The total market value of the property was appraised at just 
over $1.23 million, and the evidence established that the mortgage balance on the 
property was $800,000.  While the record supported the conclusion regarding the 
sufficiency of the former husband’s equity in the home to cover the purge amount, the 
former husband may not be able to immediately sell the home, even at a reduced price, in 
the distressed housing market.   
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C. Modification 
 


• Benedict v. Benedict, 181 So. 3d 583 (Fla. 4th DCA 2016). 
 
ARGUMENTS BY FORMER HUSBAND FOR MODIFICATION OF ALIMONY 
CANNOT BE ENTERTIANED IN THE CONTEXT OF AN APPEAL FROM AN 
ARREARAGES JUDGMENT. 
 
The former wife sought a judgment on alimony arrearages while the former husband’s 
petition to modify alimony was still pending.  Because the trial court entered a money 
judgment, the former husband appealed arguing that such judgment constituted error due 
to his disability and unemployment and the former wife’s improved financial 
circumstances.  The court would not entertain his claims as such must be raised during 
the modification proceedings. 
 


• Martin v. Robbins, 194 So. 3d 563 (Fla. 5th DCA 2016). 
 
TRIAL COURT ERRED IN DENYING FORMER HUSBAND’S MODIFICATION 
OF ALIMONY WHERE FORMER WIFE ENTERED INTO A SUPPORTIVE 
RELATIONSHIP. 
The former husband appealed the trial court’s order approving the report and 
recommendation of the general magistrate, which denied his petition for modification of 
his alimony obligation to his former wife.  The former wife had entered into a supportive 
relationship whereby she and the man held themselves out as a married couple, had a 
wedding ceremony, lived together for almost three years, and shared household expenses.  
The couple had posted on social media regarding their romantic relationship, as well as 
took photographs at their wedding ceremony.  The former wife lived in the man’s house, 
paid him rent, and helped out around the house.  The man owned the home and paid the 
utility bills.  The trial court is authorized to reduce or terminate an alimony award when a 
former spouse enters into a supportive relationship with an individual and resides with 
him or her.  Because both the former wife and the man with whom she lived received 
financial benefits, their situation is properly defined as a supportive relationship.  The 
trial court thus erred by denying the former husband’s petition and finding that a 
supportive relationship did not exist.  The trial court must now determine whether the 
alimony award should be reduced or terminated. 
  


• Fischer v. Fischer, 195 So. 3d 1170 (Fla. 4th DCA 2016). 
 
TRIAL COURT ERRED IN DISMISSING THE ENTIRE PETITION TO 
MODIFY ALIMONY BASED ON THE FORMER HUSBAND’S INABILITY TO 
ESTABLISH ONE OF THE GROUNDS FOR MODIFICATION. 
 
The former husband appealed the trial court’s order which dismissed his action to modify 
his alimony obligation.  In his petition to modify alimony, his alleged changes in 
circumstances were that he had a reduced ability to pay due to his desire to retire soon 
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and that the former wife had a reduced need due to additional post-dissolution income.  
At trial, the court heard testimony regarding the former husband’s reduced ability to pay 
due to his retirement the week before. The Court also heard that the former wife was 
receiving lifetime monthly annuity payments and inherited assets from her family and 
boyfriend. Before the former husband could present additional witnesses, the court 
decided that his petition was premature.  The trial court reasoned that because there was 
no record of his post-retirement income, the court could only speculate as to his reduced 
ability to pay.  Regardless of the former wife’s reduced need, the trial court involuntarily 
dismissed the former husbands entire petition without prejudice.  The trial court erred in 
dismissing the petition based solely on the former husband’s inability to establish his 
reduced ability to pay.  When an action involves numerous counts, dismissal of the entire 
case is only proper when the plaintiff fails to establish a prima facie case as to each count.  
The former husband had presented a prima facie case proving that the former wife had a 
reduced or zero need for alimony.  The court is accordingly compelled to allow the 
former husband to complete his case and then rule on the remaining ground for 
modification. 


 
• Donovan v. Donovan, 200 So. 3d 275 (Fla. 1st DCA 2016). 


 
TRIAL COURT ERRED IN REDUCING HUSBAND’S ALIMONY OBLIGATION 
TO ZERO BASED ON CHANGED CIRCUMSTANCES; A NOMINAL AWARD 
OF PERMANENT ALIMONY SHOULD HAVE BEEN AWARDED TO 
PRESERVE JURISDICTION. 
 
The court was considering a motion for rehearing on a modification of alimony.  The 
motion was granted and the opinion filed August 9, 2016 was withdrawn.  The trial 
court’s order reducing the former husband’s alimony payment to zero was reversed. The 
trial court retained jurisdiction to “enter whatever other orders which may be required in 
order to clarify, implement, or enforce the provisions” of the final order.  The court held 
that a nominal award of permanent alimony better preserves the trial court's jurisdiction 
to revisit the matter in the future upon changed circumstances of the parties.  


• Gurdian v. Gurdian, 198 So. 3d 65 (Fla. 2d DCA 2015). 
 
TRIAL COURT ABUSED ITS DISCRETION BY MODIFYING FORMER 
HUSBAND’S ALIMONY OBLIGATION RETROACTIVELY TO DATE HE 
FILED MODIFICAITON PETITION. 
 
The former wife appealed the Supplemental Final Judgment which granted an alimony 
modification as to the former husband’s obligation.  She argued that the trial court erred 
in modifying his obligation retroactively to the date he filed the modification petition and 
in awarding him a judgment against the former wife for overpayment of support. The 
parties had entered into a martial settlement agreement in 2009, wherein the former 
husband was to pay $3,750 in permanent alimony per month based on his gross income.  
In 2011, the former husband filed his supplemental petition to modify alimony based on 
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his unemployment.  The trial court found that the former husband had been terminated 
when he became a whistleblower and was thus involuntarily unemployed for several 
months, during which he exhausted all or most of his severance pay in meeting his 
obligations to the former wife.  The trial court found that a reduction in the alimony 
obligation to $1 per year retroactive to the date of filing his supplemental petition was 
appropriate.  The trial court then calculated that the former husband had overpaid the 
former wife $56,250 in alimony and thus awarded a judgment to the former husband.  
The trial court allowed the former husband to use this amount as a credit against future 
alimony and other monies he may owe the former wife until the judgment is satisfied or 
the credit exhausted.  The trial court has the discretion to modify alimony retroactive to 
the date of the petition for modification or some time subsequent.  There is a presumption 
that retroactivity applies.  When the former husband filed his petition, he was 
unemployed and his severance package was not yet known.  However, several days after 
the petition was filed, the former husband entered into a settlement with his former 
employer, which included $250,000 for future lost wages.  While the trial court had 
found that the former husband had exhausted in severance pay, in actuality he was able to 
meet his alimony obligation through November 2012.  Because damages awarded for 
future loss of wages may be taken into account in determining alimony awards, the trial 
court should have found the former husband’s severance settlement sufficient to cover his 
expenses and support obligations during the period the supplemental petition was 
pending.  The retroactive modification amounted to an abuse of discretion as now the 
former wife was not receiving any support, despite former husband’s ability to pay.  
Accordingly, the supplemental final judgment was reversed and the trial court authorized 
to bring the former husband current in his alimony obligations to the former wife.     


 
• Polcz v. Polcz, 160 So. 3d 113 (Fla. 4th DCA 2015). 


 
TRIAL COURT ERRED IN DETERMING THAT THERE WERE NO ALIMONY 
ARREARAGES AND COURT’S CALCULATION WAS INACCURATE.  
 
former husband appealed and the former wife cross-appealed an order granting the 
former husband’s petition for modification of alimony. The former wife was 
unemployed, while the former husband was a physician. The former wife had been 
awarded alimony.  When the former wife found employment, the former husband sought 
to reduce the alimony payments based on a reduction in income.  The former wife moved 
for contempt for non-payment of alimony.  The trial court reduced the alimony payment 
to $1,600 and found that because the former husband had paid $200 per month since the 
petition was filed and since alimony had been reduced retroactive to that time, there were 
no arrearages.  This finding was erroneous as the math does not support the reduction in 
arrearages. The case was remanded to clarify the amount of deduction.   


  







 


45 
 


• Jarrad v. Jarrad, 157 So. 3d 332 (Fla. 2d DCA 2015). 
 
TRIAL COURT ERRED IN DENYING FORMER HUSBAND’S PETITION FOR 
MODIFICATION OF ALIMONY.  
 
The former husband appealed a post dissolution order in which the trial court denied his 
petition for a downward modification of alimony and established that he owed an 
arrearage of $72,110.27 to the former wife.  The trial court had found that the former 
husband failed to meet his burden of proof and that there was a substantial, permanent 
change of circumstances.  The final judgment of dissolution of marriage provided that the 
former husband was to pay permanent alimony in the amount of $4,200.  At the time of 
the dissolution, the former husband was making about $150,000 per year. After a series 
of jobs and changes in income, the Dormer husband’s payments for alimony and life 
insurance exceeded 70% of his average monthly income for two years.  On the former 
husband’s second amended supplemental petition for modification or termination of 
alimony, the court found that there had been no substantial change in the former wife’s 
circumstances and she still had a need for support.  The trial court did not err in denying 
the former husband’s request to terminate her alimony.  There was no evidence which 
supported a finding that the former husband’s income would ever return to levels close to 
what he earned when the parties divorced.  In the order denying that petition, the court 
found that the former husband failed to meet his burden of proof that there was a 
permanent, substantial change in circumstances.  The court ordered him to pay the $4,200 
per month in alimony plus the accrued arrearages.  The standard of review of a trial 
court’s decision to modify alimony is an abuse of discretion.  Once the court determines 
that the party with the burden has established entitlement to modification, the decision to 
modify is discretionary.  The claim for modification however requires the party to allege 
that there has been a substantial change in circumstances that was not contemplated at the 
time of the final judgment and such change is sufficient, material, permanent and 
involuntary.  The party must then present evidence to the trial court to make the relevant 
factual findings.  Then the trial court needs to decide whether the change is substantial, 
sufficient, material, permanent, and involuntary.  Because this review consists of making 
legal conclusions, they are reviewed by the appellate court under a type of de novo 
review.  This mixed standard of review is used when the court must apply a rule of law to 
a set of facts that are undisputed. When a trial court decides that a party has not met his 
burden as to one or more of the grounds allowing for modification, the court must first 
review the evidence to determine whether there is competent, substantial evidence in the 
record.  Should the evidence not require the trial court to find a change as a factual matter 
or require a factual finding that the change was unanticipated, the court could affirm 
without even addressing the legal conclusion that the change was substantial.  However, 
if the evidence is competent and substantial to support granting relief, the court must 
defer to the trial court on matters of credibility and accept disputed evidence and 
reasonable inferences in the light most favorable to sustaining the ruling.  Then, the legal 
issues are to be decided de novo as to whether the trial court was required to legally 
conclude that the change was substantial, sufficient, material, permanent, and 
involuntary.  The court here found that the record contains competent, substantial 
evidence to support the former husband claim of a substantial change in circumstances. 
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Because the former husband’s employment income was reduced by more than 50%, the 
trial court was required to make the legal conclusion that the change was substantial.  
Furthermore, the record contained competent, substantial evidence that would support the 
former husband’s claim that the change was sufficient, material, permanent, and 
involuntarily.  The former husband’s income had fluctuated in such a way that predicting 
his future income would be near impossible.  The trial court improperly placed the 
burden upon the former husband to prove what his income would be over the upcoming 
years before the decline would be treated a permanent. Thus, the court reversed and 
remanded for the trial court to exercise its discretion in that it was required to reach the 
legal conclusion that the change in circumstances was permanent.    


 
• Wood v. Wood, 162 So. 3d 133 (Fla. 1st DCA 2015). 


 
TRIAL COURT DID NOT ERR IN REDUCING ALIMONY AWARD BY 
PERCENTAGE OF DECREASE IN HUSBAND’S INCOME.   
 
The former husband appealed and the former wife cross-appealed the final judgment 
modifying the final judgment of dissolution.  The final judgment incorporated a marital 
settlement agreement which provided for alimony payments of $5,000 per month to be 
secured by insurance policies on the former husband’s life.  The former husband 
petitioned to modify the final judgment due to a substantial change in his financial 
circumstances due his company’s downturn so as to reduce his alimony obligation and 
eliminate his obligation to secure payments with insurance.  The former wife then filed a 
motion for contempt and enforcement alleging that the former husband was in arrears 
totaling $117,000.  She alleged that the former husband’s decreased income and inability 
to afford insurance were willful.  Her amendment and supplement to her motion alleged 
arrearages in the amount of $179,727.65.  Based on the financial affidavits, the trial court 
found a 9% decrease in the former husband’s income and then reduced his alimony 
obligation by 9%.  The former husband argued that the reduction was inadequate as his 
company’s gross profits fell by 60%.  However, the former husband failed to show that 
the trial court had abused its discretion by relying on his financial affidavits to compare 
his income at the time of the final judgment with his income at the time of the 
modification judgment.  The former husband also failed to show abuse of the trial court’s 
discretion in its ruling regarding security for the alimony payments. On remand, however, 
the trial court would be required to specify an amount for such insurance coverage.     


 


• Anderson v. Durham, 162 So. 3d 65 (Fla. 1st DCA 2014). 
 
TRIAL COURT PROPERLY DENIED THE WIFE’S REQUEST FOR AN 
INCREASE IN ALIMONY BUT IMPROPERLY DENIED THE HUSBAND’S 
REQUEST FOR A DECREASE IN HIS ALIMONY OBLIGATION WITHOUT 
PROVIDING AN EXPLANATION FOR ITS DECISION.   
 
The former husband petitioned the court for a decrease in his alimony obligation, and the 
former wife counter-petitioned for an increase in both the alimony obligation and the 
amount of the life insurance policy that the former husband was obligated to maintain to 
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secure the alimony.  The trial court denied both parties’ requests.  A trial court’s order 
addressing modification of alimony is reviewed for an abuse of discretion.  In order to 
justify a modification of alimony, the moving party must show (1) a substantial change in 
circumstances; (2) that the change was not contemplated at the final judgment of 
dissolution; and (3) that the change is sufficient, material, permanent, and involuntary.  
When faced with a request to modify alimony, a court should consider the parties’ 
income, the payee’s need for alimony, and the payor’s ability to pay.  Here, the basis for 
the former husband’s request to reduce his alimony obligation was his plan to retire after 
working for forty (40) years.  Post-judgment retirement constitutes a change of 
circumstances which may be considered together with other relevant factors upon a 
petition to modify alimony.  In deciding whether a party’s intent to retire is reasonable, 
the court must consider the payor’s age, health, and motivation for retirement, as well as 
the type of work the payor performs and the age at which others engaged in that line of 
work normally retire.  The court should consider the needs of the receiving spouse and 
the impact a termination or reduction of alimony would have on him or her.  The court 
found that the former husband’s plan to retire was reasonable and not for the purpose of 
avoiding his alimony obligation.  Additionally, it found that the evidence presented by 
the former wife did not support an increase in the alimony award or even keeping it at its 
current level.  Despite these findings, the court denied the former husband’s request for a 
reduction in his alimony obligation and provided no explanation for its decision.  While 
the court is not obligated to grant the former husband’s request solely on the basis of the 
reasonableness of retirement, the court is obligated to explain its denial.   
 


• Aquilina v. Aquilina, 141 So. 3d 597 (Fla. 4th DCA 2014). 
 
TRIAL COURT ERRED IN SETTING FOURTH IMPROPER STANDARD FOR 
MODIFICATION IN ITS FINAL JUDGMENT. 
 
During the long-term marriage, the wife was the primary breadwinner and made a 
substantial income.  While the husband contributed to the family finances as well, his 
income was not steady and varied greatly.  The parties acquired several assets during the 
marriage, including a home and their respective vehicles.  The marital home was 
encumbered by a mortgage, which was almost paid off, and a home equity line of credit.  
Money was also owed on the husband’s vehicle.  The parties agreed that the husband was 
entitled to permanent alimony, but disputed the amount of the award.  The wife wanted 
the debt attached to the marital home and the husband’s vehicle distributed to her so that 
the monthly payments would not be incorporated into the husband’s alimony award.  The 
husband, on the other hand, wanted all of the debt allocated to him so that the court 
would consider the monthly expense of paying off same in making its alimony award.  
The trial court ended up allocating the debt associated with the husband’s vehicle to the 
wife and awarded the husband the marital home along with the corresponding mortgage 
and home equity loan debt.  The court allotted for payment of the mortgage and home 
equity loan debt in the husband’s alimony award and found that “in the event the husband 
pays off his mortgage or some other significant item of expense of his no longer exists, 
nothing herein is a determination that such a change in circumstances is not anticipated.”  
The wife appealed and argued that the above-quoted language sets forth a standard for 
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modification which runs contrary to established law.  Generally, it is error to provide for 
an automatic, future change or termination of alimony based upon the anticipated 
occurrence of a future event.  However, an exception arises where the evidence supports 
a finding that the receiving spouse’s financial position will, in fact, change in the future.  
The trial court could have provided for an automatic reduction of the husband’s alimony 
upon satisfaction of the mortgage, but it was not required to do so.  The trial court was 
within its discretion to award alimony based on the parties’ needs at the time of 
dissolution.  However, the quoted language is problematic because it essentially states 
that it is anticipated that the husband will pay off his mortgage and/or other items of 
expense.  Based on that language, the wife cannot move to modify her alimony obligation 
when he does so based on the well-established law that in order to modify an alimony 
award, the movant is required to show: 1) a substantial change in circumstances; 2) that 
the change was not contemplated at the time of the final judgment; and 3) that the change 
is sufficient, material, involuntary, and permanent in nature.  By awarding the husband 
alimony to cover the monthly expense of the mortgage and home equity loan, it refused 
to consider the likely reduction in his expenses once the loans were paid off.  As such, it 
was improper for the trial court to state that it did anticipate such future changes and the 
quoted language must be removed from the final judgment.   
 


• Horowitz v. Horowitz, 139 So. 3d 929 (Fla. 4th DCA 2014).  
 
TRIAL COURT HAD JURISDICTION TO CONSIDER HUSBAND’S PETITION 
FOR MODIFICATION OF ALIMONY WHILE WIFE’S APPEAL OF THE 
ORIGINAL ALIMONY AWARD WAS PENDING. 
 
The trial court entered a final judgment of dissolution in December of 2012.  The former 
wife appealed the alimony award, arguing that she should have been awarded permanent, 
rather than durational, alimony.  In May of 2013, with the former wife’s appeal pending, 
the former husband petitioned to modify the alimony award based on a substantial change 
in circumstances with respect to his income.  After the trial court set the former 
husband’s petition for trial, the former wife sought a writ of prohibition and argued that 
the pending appeal deprived the trial court of jurisdiction to consider the modification 
petition.  The former husband argued that his petition seeks to modify the alimony award 
prospectively, and therefore the modification proceedings will not interfere with the 
subject matter of the pending appeal.  The wife’s petition for writ of prohibition was 
denied.  Consistent with Florida Rule of Appellate Procedure 9.600(c), the trial court has 
jurisdiction to entertain certain family law matters while an appeal is pending.  The trial 
court may conduct a hearing on the modification petition and issue orders pursuant to 
Rule 9.600(c).  It may not, however, enter a final judgment disposing of the modification 
petition until the appeal is final and the mandate issues.  As such, the trial court can 
consider the husband’s petition for modification and, if appropriate, fashion a temporary 
order which may be revisited or reduced to permanent rulings once the pending direct 
appeal has been disposed of.   
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• Garvey v. Garvey, 138 So. 3d 1115 (Fla. 4th DCA 2014). 
 
COURT ERRED IN DENYING MODIFICATION PETITION WHERE 
FACTUAL FINDINGS DID NOT SUPPORT THE CONCLUSION THAT THE 
CHANGE IN CIRCUMSTANCES WAS CONTEMPLATED AT THE TIME OF 
THE SETTLEMENT AGREEMENT. 
 
In 2000, the former husband and former wife entered into a settlement agreement, which 
provided that the former husband would pay the former wife permanent periodic alimony 
of $5,000 per month.  At the time the agreement was entered, the former husband had 
multiple sclerosis (MS).    In 2011, after the former wife filed a motion for contempt and 
enforcement, the former husband filed his Supplemental Petition for Modification of 
Alimony, alleging that due to his MS, he was involuntarily forced to resign from his 
position as chief financial officer.  He also alleged that he suffered an exacerbation of his 
condition that year when he had an MS attack and seizure and that the advancement of 
his illness caused the continuing growth of lesions in his brain, which resulted in 
unpredictable speech and impairment of physical and cognitive functions.  The former 
husband testified that when he was first diagnosed in 1986, he was told that MS was very 
“unpredictable.”  Twelve years after his diagnosis, a doctor informed him that he had 
“benign” MS.  However, in 2011, when he had his attack, this caused difficulty breathing 
and speaking and partial paralysis.  The former husband’s neurologist testified that MS is 
a chronic disease, which is not the same thing as progressive and that the initial 
symptoms are highly variable.  He also testified that while it was possibly foreseeable 
that a person with MS would have the form that exacerbates over time, he never gives his 
patients prognoses since that can’t be predicted and he has some patients who live 
perfectly normal lives.  The court entered a judgment denying the modification based on 
a finding that the alleged change in circumstances was a foreseeable and contemplated 
event and that the former husband failed to meet his burden, which was higher since the 
alimony was originally agreed to by the parties.  The former husband appealed on the 
grounds that his neurologist testified that MS is not a predictable disease and that its 
course could not be contemplated.  Generally, a deterioration in health can support a 
reduction in the alimony obligation, but predictability of the occurrence is central to the 
analysis.  While the parties may have been aware of a particular possibility at the time 
they entered in the agreement, this does not equate to knowledge of the character of the 
actual change and consequences of to the former husband’s medical condition along with 
the resultant effect on his income.  There is no indication that the time the parties entered 
into the settlement agreement, they contemplated that the former husband’s medical 
condition would deteriorate to the extent that he would no longer be able to work.  The 
former wife argues that the former husband could have addressed his medical condition 
in the settlement agreement, but silence in the agreement should not act as an automatic 
bar to the court’s consideration of whether the changed condition was sufficient to 
warrant modification.  Additionally, the trial court found that the former husband failed 
to meet his “heavier burden”, but the statute was amended in 1993 to provide that the 
proof required to modify a settlement agreement and the proof required to modify an 
award established by court order is the same. The trial court did not even reach the issues 
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of whether the change in circumstances was substantial, sufficient, involuntary, and 
permanent.  
 


• Anderson v. Anderson, 155 So. 3d 366 (Fla. 2d DCA 2014). 
 
TRIAL COURT ERRED IN PROVIDING FOR AN AUTOMATIC INCREASE IN 
FORMER HUSBAND’S MONTHLY ALIMONY OBLIGATION IN ITS 
MODIFICATION ORDER. 
 
The former husband was granted a temporary reduction in his alimony obligation to his 
former wife.   The modification order provided that “[s]hould the husband’s income 
increase back to the point where the relative incomes of the parties return to that at the 
time of the Final Judgment (and 2009 Order), the original Final Judgment will revert to 
full force and effect, without the necessity of the former wife filing a petition and/or 
proving a substantial change in circumstances.”  This provision essentially provided that 
the former husband’s alimony obligation would automatically revert from $2,000 to the 
pre-modification amount of $4,000.  Generally, automatic changes in alimony payments 
based upon the occurrence of future events are disfavored unless the prospective changes 
are carefully conditioned upon specifically articulated changes in circumstances which 
would virtually preclude the possibility of unfairness to either party.  The modification 
order only conditioned the automatic increase on the parties’ relative income levels and 
ignored other factors that could impact the former husband’s future ability to pay.  The 
automatic increase of $2,000 was also inappropriate in light of its size.     
 


• Gregory v. Gregory, 128 So. 3d 926 (Fla. 5th DCA 2013).  
 
FINAL ALIMONY ORDER LACKED COMPETENT SUBSTANTIAL 
EVIDENCE TO SUPPORT THE FORMER WIFE’S CONTINUING NEED FOR 
ALIMONY. 
 
The final judgment dissolving the parties’ sixteen (16) year marriage awarded the former 
wife $650 per month in permanent periodic alimony.  Twenty-nine (29) years later, the 
former husband, who had since retired, requested that the court reduce or terminate its 
alimony award, alleging that the former wife’s lifestyle had been significantly enhanced 
by inheritances received from her deceased mother and daughter and that she was 
currently enjoying a supportive relationship.  The trial judge found that the former wife 
was living in a supportive relationship and that she had inherited $30,000 from her 
daughter’s estate, which she then gifted to her son.  Based on the inheritance alone, the 
trial court reduced the former husband’s alimony obligation by $200 per month.  The trial 
court must make factual findings and determine whether the facts establish a supportive 
relationship.  If a supportive relationship is found to exist, the trial court has discretion to 
reduce or terminate the alimony obligation.  In this case, the trial court properly found the 
existence of a supportive relationship.  At that point, the burden of proof of the continued 
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need for alimony shifted to the former wife, but the former wife failed to satisfy that 
burden.  The record lacks competent substantial evidence that the former wife still needs 
financial support from the former husband.  In fact, it showed that she supported her 
cohabitant to a certain extent.  Further, the trial court failed to consider the cohabitant’s 
valuable, non-economic services to the former wife.  The trial court also did not consider 
the $370,000 inheritance that the former wife received from her mother.  Those funds 
were used to purchase a $44,000 recreational vehicle, which was titled jointly with her 
cohabitant.  That, coupled with her ability to make substantial gifts to her son and 
cohabitant, demonstrates that the former wife no longer needs alimony. 
 


• Driggers v. Driggers, 127 So. 3d 762 (Fla. 2d DCA 2013).   
 
TRIAL COURT ABUSED ITS DISCRETION IN FINDING NO CHANGE IN 
CIRCUMSTANCES WARRANTING A REDUCTION IN ALIMONY AND IN 
HOLDING FORMER HUSBAND IN CONTEMPT. 
 
When the trial court dissolved the parties’ marriage in 2003, the former husband was 
ordered to pay the former wife $1,250 per month in permanent periodic alimony.  The 
former husband timely met this obligation until 2011.  The former wife moved for 
contempt, and in response, the former husband petitioned to abate, terminate, or reduce 
his alimony obligation due to changed circumstances.  The former husband owned an air 
conditioning business, which had recently dropped forty percent despite attempts to 
reinvigorate the business.  His monthly expenses exceeded his monthly income, and his 
age precluded him from obtaining new employment.  The former wife presented no 
contravening evidence, but focused on the fact that the former husband leased a Georgia 
hunting property through his business at which he spent up to sixty days per year.  Since 
the dissolution, the former wife’s income had increased to over $3,400 per month, and 
she enjoyed substantial employment, owned real property, and had retirement savings.  
The former husband had few assets.  The trial court denied the former husband’s petition 
for modification, concluding that there was no change in circumstances because his 
expenses were paid by his business and he voluntarily elected to spend sixty days per 
year at the Georgia hunting property.  The trial court granted the former wife’s motion for 
contempt, and the former husband appealed.  In considering modification, the court 
should take into consideration all factors and contrast the total circumstances at the time 
of the original order with all the current circumstances.  Generally, to justify an alimony 
modification, the moving party must establish: 1) a substantial change in circumstances; 
2) the change was not contemplated at the time of the final judgment; and 3) the change 
is sufficient, material, permanent and involuntary.  The former husband met this burden 
by establishing a forty percent drop in his business income, the unavailability of 
additional money to him from the business, lack of substantial assets to liquidate, and 
grim job expectations.  The former wife did not rebut this evidence.   
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• Murphy v. Murphy, 201 So. 3d 18 (Fla. 3d DCA 2013).  
 
TRIAL COURT’S ORDER REDUCING THE FORMER WIFE’S ALIMONY DUE 
TO THE EXISTENCE OF A SUPPORTIVE RELATIONSHIP WAS SUPPORTED 
BY COMPETENT SUBSTANTIAL EVIDENCE.   
 
The former wife appealed the trial court’s order granting the former husband’s petition 
for downward modification of alimony.  The trial court concluded that the former wife 
was involved in a supportive relationship within the meaning of section 61.14(1)(b) and 
that a reduction in her alimony by $700 per month was warranted.  The evidence showed 
that the former wife was fifty-eight (58) years old, was no longer working, and was living 
with her boyfriend in the former marital home.  Although the boyfriend had full-time 
employment, he contended that he only contributed about $150 per month towards the 
relationship.  He did not pay anything toward household expenses, pay rent to the former 
wife, or contribute any money toward the utilities or maintenance of the home.  The 
former wife “loaned” her boyfriend $1,200 in order for him to purchase a car.  She also 
converted her son’s bedroom into a room for her boyfriend’s two minor children in order 
to facilitate his overnight visitation with his children.  She bought the beds and paid for 
the changes made to the bedroom.  The trial court found that the former wife and her 
boyfriend were involved in a supportive relationship, which provided them with authority 
to reduce or terminate the former husband’s alimony obligation to the former wife.  The 
court also considered the factors listed in section 61.08(2), considered and weighed the 
former wife’s need and the former husband’s decreased ability to pay, and concluded that 
a $700 reduction per month was warranted.  To find a sufficient change in circumstances 
to warrant a reduction or the termination of alimony based on cohabitation, a trial court is 
required to consider whether either of the following two factors is present:  1) whether 
the cohabitant provides supports to the recipient spouse or 2) whether the recipient 
spouse contributes to the support of the cohabitant.  Here, the former wife provided 
support to her boyfriend by providing him with a home with a pool, paying all of the 
utilities, taxes, and insurances relating to the home, providing him with a location to 
exercise his overnight timesharing with his two children, providing a separate bedroom 
for his children to sleep in and beds that she purchased, loaning him money to buy a car, 
paying all of the maintenance and upkeep on the home, paying for all household supplies, 
and paying most of the food expenses.  Even though the former wife and her boyfriend 
did not pool their assets or share a bank account, it is clear that the boyfriend was 
substantially dependent on the former wife.  Although he did not provide financial 
assistance to her, he did perform valuable services, including cleaning the pool, cutting 
the grass, washing her car, and helping with the chores.  Contrary to the former wife’s 
argument, there does not need to be economic support being provided to the recipient 
spouse by the cohabitant in order to determine that a supportive relationship exists.  
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• Hedstrom v. Hedstrom, 123 So. 3d 150 (Fla. 5th DCA 2013).   
 
TRIAL COURT CORRECTLY DETERMINED ALIMONY AMOUNT BUT 
ERRED IN CALCULATING ARREARAGE AND DETERMINING EFFECTIVE 
DATE FOR MODIFICATION. 
 
former husband was married to former wife for twenty-two (22) years.  In March of 
2009, they entered into a marital settlement agreement.  At the time, the former husband 
was an engineer, earning a gross salary of approximately $180,000 per year.  The former 
wife was working part-time in retail, grossing about $5,100 per year.  The final judgment 
required the former husband to pay permanent periodic alimony in the amount of $3,750 
per month.  In May of 2009, the former husband was laid off from his job, but received 
severance pay in the amount of $49,987.68 and ninety days of job placement assistance.  
The former husband spent a significant portion of his severance pay in a reckless fashion 
and chose to ignore his court-ordered obligations.  In 2010, the former husband received 
a shareholder distribution of $74,235 and unemployment compensation in the amount of 
$30,307.42.  former husband remained unemployed until he was hired again in January of 
2011.  In 2011, the former husband received another shareholder distribution, this time in 
the amount of $9,616.  The trial court found the former husband’s income to be 
approximately $105,000 for 2010 and 2011.  The court concluded there had been a 
substantial change in circumstances since the entry of the final judgment in that the 
former husband’s employment involuntarily changed and his income was substantially 
reduced from $180,000 per year to $102,500 per year.  The court found that he had the 
ability to pay $2,750 per month in ongoing permanent alimony, but in implementing the 
modification, the trial court utilized inconsistent dates.  The court also adjudged that there 
was an arrearage in the sum of $102,416.785 and ordered the former husband to pay it off 
in increments of $275 per month plus statutory interest.  On appeal, the former husband 
first argues that the court erred in awarding the alimony amount of $2,750.  There was no 
abuse of discretion in this amount.  Next, the former husband argues that the court erred 
in basing the modification for the entire retroactive period on his salary at the time of the 
trial and not taking into consideration the period of time when he was unemployed.  The 
record reflects that the former husband was laid off due to no fault of his own and that his 
income was reduced around September of 2009.  Although he was actively searching for 
new employment, he was unsuccessful until January of 2011.  Between September of 
2009 and January of 2011, he earned substantially less than he previously earned, so 
allowing an arrearage of $3,750 per month, or even $2,750 per month, would not be 
appropriate.  The arrearage must be recalculated on remand.  Lastly, the former husband 
argues that because his income was reduced beginning September of 2009, the trial court 
should have applied the modification retroactively to that date.  Retroactivity is the rule 
rather than the exception, and trial courts have the discretion to modify alimony 
retroactively to the date the petition for modification was filed or any subsequent date 
thereto.  The former husband’s tax returns demonstrate that his income did not drop 
substantially until 2010.  The court found that in 2009, he had the ability to pay alimony 
as originally ordered.  However, the court then concluded that the former husband was 
entitled to a reduction retroactive to 2011, which contradicts the finding that the former 
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husband was entitled to a reduced amount beginning in 2010.  This portion of the 
judgment needs clarification.   
 


• Hammesfahr v. Hammesfahr, 104 So. 3d 1129 (Fla. 2d DCA 2012). 
 
TRIAL COURT DID NOT ERR IN DENYING THE FORMER HUSBAND’S 
PETITION FOR DOWNWARD MODIFICATION OF ALIMONY WHERE HIS 
UNDEREMPLOYMENT WAS VOLUNTARY. 
 
In the amended final judgment, the trial court ordered the former husband to pay $8,000 
per month in alimony.  Thereafter, he filed a petition for modification, alleging that his 
income had dropped sharply since the entry of the final judgment, in which the trial court 
made the factual finding that his income was $278,640.  The former husband is a medical 
doctor specializing in neurology, and he asserted in his petition that due to a lack of 
patients, he had to close his practice.  In response, the former wife petitioned for an 
increase in alimony and sought an order finding the former husband in contempt for 
failing to make his court-ordered support payments.  The trial court denied both petitions 
to modify and found the former husband in contempt.  On appeal, the former husband 
argues that the trial court erred in denying his petition for downward modification of 
alimony.  However, there was sufficient record evidence to support the trial court’s ruling 
that the reduction in the former husband’s income was due to his being voluntarily 
underemployed.  The clean hands doctrine prevents a court from relieving a party of his 
support obligation when the decrease in financial ability to pay is brought about by that 
party’s voluntary acts of, for example, permitting a thriving business to be closed down 
and making no effort to find other employment, or by willfully divesting himself of the 
ability to pay.   
 


• Scott v. Scott, 109 So. 3d 804 (Fla. 5th DCA 2012).  
 
LOWER COURT ABUSED ITS DISCRETION IN NOT GRANTING A LARGER 
REDUCTION TO FORMER HUSBAND’S ALIMONY OBLIGATION. 
 
The parties agreed to an award of $700 per month from the former husband to the former 
wife in permanent periodic alimony in the original judgment dissolving the parties’ 
marriage.  The former husband sought modification, alleging a substantial change of 
circumstances.  Following a trial, the court reduced the former husband’s alimony 
obligation to $500 per month.  The former husband appealed.  The lower court did not 
articulate the basis for the $200 per month reduction.  The court found that the former 
husband was earning approximately $70,000 per year at the time of the final hearing.  He 
subsequently suffered two heart attacks, and as a result, former husband is no longer 
employed or employable and has been determined to be totally disabled.  The former 
husband receives social security disability income of $1,828 per month, and the former 
wife has a monthly gross income of $2,458.  The trial court took issue with certain 
representations made in the former husband’s financial affidavit.  For example, the $500 
per month expenditure on gas was excessive in light of the fact that the former husband 
does not own a car and is not employed.  Similarly, the former husband listed a rent 
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payment of $500 per month, but did not provide proof of actual payments when he was 
living with a woman who pays the mortgage on the residence.  The trial court also 
questioned the former husband’s inclusion of $130 per month on toiletries and noted his 
testimony that he continued to play golf.  No evidence was presented that the former 
wife’s need for alimony had changed.  Accepting the court’s skepticism of the former 
husband’s listed expenses, the remaining expenses shown do not reveal an ability of the 
former husband to pay $500 per month in alimony.  On remand, the court should reduce 
the alimony obligation to an amount that allows both parties sufficient funds to meet their 
reasonable needs.   
 


• Wiesenfeld v. Wiesenfeld, 95 So. 3d 959 (Fla. 1st DCA 2012). 
 
COURT DID NOT ABUSE ITS DISCRETION IN ITS DECISION TO 
TERMINATE ALIMONY BUT ERRED IN MAKING THE TERMINATION 
RETROACTIVE TO THE FILING OF THE PETITION FOR MODIFICATION. 
 
The former husband met his burden to show a substantial, material, unanticipated, 
involuntary, and permanent change in the former wife’s financial circumstances.  The 
evidence supports the trial court’s findings that the former wife remains able to perform 
the duties of a paralegal and that her receiving a substantial inheritance from her parents 
will allow her to become self-supporting.  However, the former wife received her 
inheritance in June 2010, which was the requisite change in financial circumstances.  The 
court ordered the revocation of alimony to be retroactive to the filing of the former 
husband’s petition for modification, which occurred prior to the change in circumstances, 
in February of 2010.  Permanent alimony is based on the concept that the requesting party 
cannot be self-supporting.  A trial court is authorized to modify alimony retroactively to 
the filing date of the petition for modification as equity requires, giving due regard to the 
changed circumstances or the financial ability of the parties.  There were no findings of 
fact demonstrating that the former wife was capable of self-support during the interim 
between the petition filing date and the date when she received the inheritance.  The 
portion of the order requiring the former wife to reimburse the former husband for 
alimony payments she received for the months before June 2010 was error. 
 


• Walters v. Walters, 96 So. 3d 972 (Fla. 4th DCA 2012). 
 
COURT DID NOT ABUSE ITS DISCRETION BY DENYING FORMER 
HUSBAND’S REQUEST FOR RETROACTIVE MODIFICATION OR 
ORDERING HIM TO PAY THE FULL AMOUNT OF ALIMONY PREVIOUSLY 
ORDERED BUT DID ABUSE ITS DISCRETION BY FAILING TO REASSESS 
THE FORMER WIFE’S NEEDS.  
 
The parties were married for about fourteen (14) years at the time their marriage was 
dissolved.  The former wife worked in hospitality at the beginning of the marriage, but 
then focused on being a mother, working part-time jobs, and volunteering.  The former 
husband was the Vice President of Food and Beverages at the Breakers Hotel, earning a 
base salary of $225,000 per year plus two different bonuses totaling $300,000 per year.  
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The court imputed the former wife income of $31,000 per year, anticipating that she 
could earn her previous salary of $51,300 within a few years.  The court awarded the 
former wife permanent periodic alimony in the amount of $5,625.00 per month plus 
$60,000 on December 1 of each year to be taken from the former husband’s bonus.  In 
2010, the former husband’s position at the Breakers ceased to exist.  He was given a 
severance payment and a bonus of $54,000, making it impossible for him to pay the 
$60,000 from his bonus.  Instead, the former husband paid the former wife 20% of his 
bonus.  The former husband began to look for new jobs.  He found one consulting job 
and made $24,500, and he started a company that bought and sold vintage luxury items 
for a profit.  He continued to pay $5,625.00 per month to the former wife and 20% of his 
bonus, despite his decrease in income.  The former husband filed a petition for 
modification seeking a downward modification to be applied retroactively.  He also 
requested a credit for any payments made after the petition was filed in excess of any 
modified amounts.  former wife filed a motion for contempt and enforcement.  At trial, 
the court opined that the former husband’s delay in notice for trial made it so that the 
court would not retroactively apply any downward modifications.  The trial court 
expressed concern that the former husband made the unilateral decision not to pay the full 
amount of alimony due, when at the time, he had over $60,000 in a money market 
account, $73,000.00 in cash available to him, a retirement account worth $305,000.00, 
and was earning $29,041.66 a month.  The court ultimately ordered a temporary 
suspension of the $60,000.00 alimony payment, but the monthly alimony payment of 
$5,625.00 was to continue.  Retroactivity is the rule rather than the exception which 
guides the trial court’s application of discretion when modification of alimony is granted.  
However, it is within the trial court’s discretion to determine whether to make the 
modification retroactive.  The trial court found that the former husband was able to pay 
the full amount of alimony in 2010.  The court found that he held several accounts and 
ample funds to make the payment.  A court has the authority to look at all assets from 
which an alimony amount may be obtained to determine if the former spouse had the 
ability to pay.  In addition, it was not an abuse of discretion to hold the former husband is 
contempt for failing to pay the amount of court-ordered alimony to the former wife.  
However, the trial court did err when it stated that the former wife’s needs did not need to 
be reestablished since they had already been established at the time of the dissolution of 
marriage.  When considering a modification to alimony, the recipient’s need is 
controlling.  It would be unjust to allow a former spouse to continue receiving the same 
amount from the payor if substantial changes have occurred and the payee’s needs are not 
the same as his or her needs at the time of trial.  Lastly, the final judgment must 
specifically delineate the confines of the temporary suspension of the $60,000 payment.  
A party cannot be held in contempt for violation of an order which is not clear and 
definite.  
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• Koski v. Koski, 98 So. 3d 93 (Fla. 4th DCA 2012).  
 
TRIAL COURT ERRED IN CONCLUDING THAT THE FORMER HUSBAND’S 
ALIMONY OBLIGATION SHOULD REMAIN UNCHANGED DESPITE A 
SUBSTANTIAL INCREASE IN THE FORMER WIFE’S EARNINGS WITHOUT 
CONSIDERING THE APPLICABLE STATUTORY FACTORS. 
 
In 2003, the parties’ nineteen (19) year marriage was dissolved.  In that judgment, the 
former husband’s gross earnings were $3,180.00 per month, and the former wife’s gross 
earnings were $1,710 per month.  The court found that the standard of living established 
during the marriage was middle class, and the former wife was awarded $400.00 per 
month in permanent periodic alimony.  In 2010, the former husband filed a petition for 
modification, alleging that there was a substantial change in circumstances in that the 
former wife’s gross monthly income had increased to $4,187.  The former husband filed a 
financial affidavit asserting that his current monthly income was $3,418.00 per month, 
and the former wife filed a financial affidavit asserting her gross monthly income, 
excluding the alimony payments, was $4,867.00 per month.  The trial court denied the 
former husband’s petition for modification and noted that while the former wife had 
experienced a substantial increase in her earnings, the evidence was insufficient to show 
that her needs were met or have decreased.  The former husband appealed.  To warrant a 
modification of alimony, the party seeking the change must prove a substantial change in 
circumstances that was not contemplated at the time of the final judgment of dissolution 
and is sufficient, material, involuntary, and permanent in nature.  The trial court did not 
make any findings with regard to whether the increase in the former wife’s income of this 
magnitude was contemplated at the time of the final judgment, but the final judgment 
indicates that an increase in the former wife’s income of this magnitude was found to be 
unlikely.  Also, no evidence was presented from which the trial court could conclude that 
the parties contemplated this income increase.  The trial court also made no findings as to 
whether the former wife’s income increase was permanent in nature.  However, financial 
affidavits filed show that the condition lasted over a year at the time of the final hearing, 
so it should have been sufficiently permanent.  Once the former husband met his initial 
burden of proving there was a substantial, permanent and unanticipated change in 
circumstances, the trial court was required to consider the relevant section 61.08(2) 
factors to determine the appropriate amount of alimony.  It is unclear whether or not the 
trial court did so.  If the trial court, on remand, concludes that the former husband is still 
obligated to pay more than a nominal amount of alimony to the former wife, it is required 
to make written findings of exceptional circumstances to justify the award of alimony 
which leaves the former husband with significantly less net income than the net income 
of the former wife.   
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• Silverman v. Silverman, 89 So. 3d 974 (Fla. 3d DCA 2012).   
 
TRIAL COURT ERRED BY INCREASING THE FORMER WIFE’S ALIMONY 
AWARD BASED SOLELY ON THE INCREASED COST OF LIVING.   
 
In the marital settlement agreement of 1990, the former husband agreed to pay $7,700 per 
month in combined alimony and child support.  When the children reached the age of 
majority, the amount of permanent periodic alimony was reduced to $6,100 per month.  
In 2009, the former wife filed a petition for upward modification of alimony, arguing that 
her reasonable expenses were no longer being met due to an increase in the cost of living.  
In response, the former husband denied that there had been a substantial change in 
circumstances warranting such modification.  The trial court determined that the 
increased cost of living did justify an adjustment, and it increased the alimony payments 
from $6,100 per month to $10,200 per month.  Both parties submitted motions for 
rehearing, and after hearing the arguments from both parties, the court re-set the alimony 
amount to $7,800 per month.  On appeal, the former wife argued that the modification 
awarded by the trial court did not restore her to the lifestyle she enjoyed during the 
marriage.  Her expert established that that according to the Consumer Price Index, the 
$6,100 she was granted in 1990 would be equal to $10,187 today.  To obtain a 
modification, the former wife must have demonstrated a substantial change in 
circumstances not contemplated at the time of the dissolution which is sufficient, 
material, permanent and involuntary.  The Supreme Court of Florida has previously held 
that increased cost of living over time can qualify as a change in circumstances, but the 
reduction in purchasing power of the dollar is insufficient grounds, on its own, to support 
a modification.  Additionally, the needs alleged by the former wife in this case include a 
copious clothing allowance, vacations and travel, luxury vehicles, live-in maid service, 
massages, and other pampering.  A modification of an alimony award based on increased 
cost of living is only appropriate when the increased cost of living has left the recipient 
spouse in dire circumstances.   
 


• Acosta v. Renta, 84 So. 3d 1223 (Fla. 3d DCA 2012).   
 
TRIAL COURT ERRED IN FINDING THAT THE FORMER HUSBAND HAD 
THE ABILITY TO PAY THE FULL AMOUNT OF ALIMONY FOR FOUR 
MONTHS AFTER HIS PETITION FOR MODIFICATION WAS FILED.   
 
In February of 2009, the former husband filed a petition seeking to reduce his permanent 
periodic alimony obligation from $2,800 to $0, retroactive to the date of filing.  He 
asserted that at the time of the final judgment in 2007, he was earning $110,000 per year.  
Since then, there had been a substantial, involuntary, and permanent change in his 
finances because he was laid off in January of 2009.  While the former husband’s petition 
was pending, he did not make any alimony payments to the former wife, so she filed a 
motion for contempt.  At the hearing on both parties’ motions, the parties introduced 
updated financial affidavits, which reflected that they were both in the same, unfortunate 
financial position.  The evidence also showed that in early 2009, the former husband 
received $27,700 and other earnings from the company that laid him off, totaling 
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$34,472.27, but that he netted only $17,003.11 after taxes and the repayment of an 
advance.  He used these funds to pay his expenses for January through March of 2009, 
and he withdrew funds from his IRA to pay his expenses through May.  The former 
husband also grossed $30,000 in 2009 doing odd jobs.  The trial court granted the former 
husband’s petition to modify and reduced his monthly alimony obligation to $1.  The 
modification was not retroactively applied to the date of the petition, but instead became 
effective as of June 2009.  The trial court granted the former wife’s motion for contempt, 
finding that the former husband had willfully violated the final judgment by failing to pay 
his alimony for the months of February 2009 through May 2009 when he had the 
financial ability to do so.  The trial court ordered the former husband to transfer $11,200 
from his IRA to the former wife to satisfy the arrearage.  The former husband appealed.  
In granting a modification of alimony, the trial court has the discretion to grant 
modification effective from the date the petition was filed or any date subsequent thereto.  
Although the general rule is that an order granting a modification of alimony should be 
made retroactive to the date the petition for modification was filed, it is within the trial 
court’s discretion to determine whether the modification should be retroactive to that 
date.  However, a trial court abuses its discretion by failing to grant the modification 
retroactive to the date of the petition if the circumstances requiring the modification 
existed at that time.  The trial court’s order sheds no light as to the basis it relied on in 
failing to retroactively apply the alimony modification to the date of the petition.  The 
trial court also based its arrearage award of $11,200 on a determination of contempt.  
While the record does support a finding of contempt, the record does not support a 
finding that the former husband, who had a substantial reduction to his income, had the 
ability to pay the full $2800 payments during those four months.  
 


• Morrell v. Morrell, 113 So. 3d 857 (Fla. 2d DCA 2012).   
 
TRIAL COURT ABUSED ITS DISCRETION IN DENYING THE HUSBAND’S 
PETITION FOR DOWNWARD MODIFICATION OF ALIMONY BASED ON 
THE FINDING THAT HE WAS IN A SUPPORTIVE RELATIONSHIP. 
 
The final judgment incorporated the parties’ agreement regarding permanent periodic 
alimony to be paid to the wife.  Four years later, the former husband filed a supplemental 
petition to reduce his alimony obligation, alleging a substantial decline in his income 
since the entry of the final judgment.  The former wife, in turn, sought to hold the former 
husband in contempt for failure to pay alimony.  The trial court denied the former 
husband’s supplemental petition, and he appealed.  For purposes of the alimony statute, a 
supportive relationship refers only to a payee’s relationship, not the payor’s.  The statute 
recognizes that relationships do exist that provide economic support equivalent to a 
marriage and that alimony terminable on remarriage may be reduced or terminated upon 
the establishment of equivalent circumstances.  That said, a live-in companion’s 
contribution to a party’s living expenses may be considered when assessing the party’s 
financial circumstances for purposes of support issues.  Here, however, there was no 
evidence that the former husband’s companion contributed to his living expenses.  The 
former husband worked and lived in New York, while the woman lived in Florida.  She 
purchased a two-family house in New York, but the former husband paid rent in the same 
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amount as the other tenant.  The parties’ financial affidavits showed that the former 
husband’s income had declined since the parties’ agreement and that his expenses 
exceeded his income, while the former wife’s income, including alimony, appeared to 
exceed her expenses.   
 


• King v. King, 82 So. 3d 1124 (Fla. 2d DCA 2012).   
 
CIRCUIT COURT ERRED IN REDUCING THE FORMER HUSBAND’S 
ALIMONY OBLIGATION BASED ON A SUPPORTIVE RELATIONSHIP THAT 
PREDATED THE PARTIES’ DIVORCE. 
 
The parties were divorced in 2004.  They entered into a marital settlement agreement 
where the former husband agreed to pay the former wife $3,100 per month in permanent 
periodic alimony.  In 2009, the former husband filed a supplemental petition for 
modification or termination of alimony based on the fact that the former wife was 
cohabitating with a romantic partner in a supportive relationship.  The circuit court found 
that at the time of the final judgment, the former husband knew that the former wife and 
her significant other had been cohabitating in the former wife’s home since 2002.  It also 
found that the former wife and her significant other pooled their financial resources.  The 
circuit court ruled that the former wife and her significant other were in a supportive 
relationship and reduced the former husband’s alimony obligation by $1,000.  The former 
husband appealed, and the former wife cross-appealed.  The former husband argued that 
the $1,000 per month reduction to his alimony obligation was insufficient.  The former 
wife argued that based on the language of section 61.14(1)(b)(1), the court could only 
reduce or terminate an award of alimony upon specific written findings by the court that 
since the granting of the divorce and the award of alimony, a supportive relationship 
existed.  Based on the plain language of the statute, a supportive relationship that predates 
the divorce and the award of alimony does not authorize a reduction or termination of 
alimony.  The concept of a supportive relationship involves a change in circumstances.     
 


• Galligar v. Galligar, 77 So. 3d 808 (Fla. 1st DCA 2011).   
 
TRIAL COURT ERRED BY MODIFYING THE PERMANENT PERIODIC 
ALIMONY OBLIGATION TO AN AMOUNT WHICH EXCEEDED THE 
FORMER HUSBAND’S ABILITY TO PAY. 
 
The 2005 final judgment ordered the former husband to pay the former wife $5,000 per 
month in permanent alimony.  At the time, the former husband was employed with a 
private label chemical company he had been with for twenty-five (25) years, earning 
$175,000 per year.  In 2009, the former husband was informed that his contract would not 
be renewed and that he would receive one year’s salary in severance pay.  The former 
husband ultimately found a job earning $66,000 annually.  In 2010, the former husband 
filed a petition to modify the final judgment to reduce his alimony obligation.  He filed a 
financial affidavit averring that he had a present monthly net income of $3,825 and 
monthly expenses of $4,377.  The former wife’s financial affidavit showed that she had a 
present monthly net income of $6,066, including the $5,000 alimony payment, and 
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monthly expenses of $6,501.  The trial court entered an order granting the petition to 
modify the alimony obligation, reducing the former husband’s alimony payments to 
$3,500 per month.  He filed a motion for rehearing, asserting that the reduced alimony 
still amounted to 81% of his net income.  The trial court issued an amended order 
granting the petition to modify the alimony award and finding that the former husband 
failed to take into consideration the other assets he has which he has used of his own 
admission to support himself that could also be used towards his alimony obligation.  The 
former husband appealed.  A trial court may not require a payor spouse to make alimony 
payments to a former spouse in an amount which does not allow the payor to support 
himself.  Here, the trial court required the former husband to pay the former wife 81% of 
his current net income and try to live off of $831.02 a month when his minimum financial 
need was $2,879 per month.  Additionally, the trial court cannot require the former 
husband to incur indebtedness to pay alimony.  The court found that the former husband 
had borrowed money since he lost his job.  To the extent that the trial court’s alimony 
award is based upon a finding that the former husband has the ability to borrow funds or 
to deplete his assets to meet future alimony obligations, the court erred.  While the trial 
court may consider assets awarded to the former husband during distribution for the 
purposes of determining alimony, requiring him to exhaust those assets is inequitable.  
Lastly, the trial court’s finding that the former husband could have easily planned ahead 
knowing that he might be out of work for a period of time by setting aside monies to meet 
his alimony obligation when his severance pay ended had no legal foundation. 
 


• Simpson v. Simpson, 68 So. 3d 958 (Fla. 4th DCA 2011).  
 
TRIAL COURT ERRED IN GRANTING FORMER HUSBAND’S PETITION TO 
MODIFY ALIMONY AND RETROACTIVELY ABATING HIS OBLIGATION 
TO HIS FIRST DAY OF UNEMPLOYMENT. 
 
The parties entered into a separation and property settlement agreement where the former 
husband agreed to pay the former wife $4,000 per month as permanent periodic alimony.  
Per the agreement, the alimony was to be abated if the former husband was involuntarily 
laid off, he involuntarily lost his job, or he otherwise involuntarily lost his ability to work 
for a consecutive period of ninety (90) days.  Subsequently, the former wife filed a 
motion for contempt, stating that the former husband failed to pay the full amount of 
alimony.  The former husband, in response, filed a petition to modify his alimony 
obligation based on the fact that he had been unemployed for several months and 
eventually secured a new position, but at a 25% reduced salary.  There was evidence 
detailing emails in which the former wife agreed to a reduction in alimony from $4,000 
per month to $3,000 per month.  However, the former wife argued that any such 
agreement was coerced and that she did not know what salary the former husband was 
being paid by his new employer.  The trial court denied the former wife’s motion for 
contempt, finding that she had agreed to the modification of alimony.  The court granted 
the former husband’s motion to modify alimony retroactive to the date of the parties’ 
agreement by email.  The trial court erred in abating the former husband’s alimony to his 
first date of unemployment when the agreement provided that he had to be involuntarily 
out of work for 90 days.  The court also erred in finding that the former wife had agreed 
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to the modification of alimony.  A party seeking a permanent modification must 
demonstrate a substantial change in circumstances, that was not contemplated at the time 
of the final judgment, and that is sufficient, material, involuntary and permanent.  If 
permanent modification is not warranted, a trial court may temporarily relieve the 
moving party from his alimony obligations under the “good faith test.”  Temporary 
modification is appropriate when the court determines that the moving party has suffered 
a reduction in income without deliberately seeking to avoid paying alimony and is acting 
in good faith to return his income to its previous level.  Here, the trial court did not 
specify whether its modification was permanent or temporary, but either way, the record 
did not substantiate the former husband’s claim of a 25% reduction in salary.  
Furthermore, the former wife was not aware of the former husband’s various bonuses 
each month, so she could not have acquiesced to the modification by email without the 
full information regarding the former husband’s income. 
 


• Levine v. Horwitz, 67 So. 3d 1145 (Fla. 3d DCA 2011). 
 
COURT CORRECTLY HELD THAT THE FORMER WIFE’S ESTATE COULD 
NOT PURSUE THE ALIMONY MODIFICATION REQUEST THAT SHE MADE 
BEFORE HER DEATH.  
 
 The parties were divorced in 2004.  The final judgment incorporated a marital settlement 
agreement which provided for permanent periodic alimony.  In 2009, the former wife 
petitioned for an upward modification of her alimony, claiming that she needed 
additional funds to cover recently increased health care costs.  While the petition for 
modification was still pending, the former wife died.  The personal representative of her 
estate moved to substitute the estate as the petitioner and to amend the former wife’s 
modification petition to clarify that the only alimony being sought was for that period of 
time between the filing of her initial petition for modification and her death.  When the 
obligation for alimony under the final decree terminated by virtue of the former wife’s 
death, the court no longer had jurisdiction to consider a petition for modification of 
alimony. 
 


• Hahn v. Hahn, 66 So. 3d 345 (Fla. 4th DCA 2011). 
 
TRIAL COURT ABUSED ITS DISCRETION BY REDUCING THE FORMER 
HUSBAND’S ALIMONY OBLIGATION TO AN AMOUNT WHICH HE STILL 
DID NOT HAVE THE ABILITY TO PAY. 
 
The initial final judgment required the former husband to pay the former wife permanent 
alimony of $2,200 per month.  Subsequently, a final agreed order was entered, reducing 
the monthly alimony to $1,000.  The subject of this appeal is the former husband’s 
petition to modify his $1,000 monthly alimony obligation. The magistrate found that the 
former wife had been unemployed, not purposefully, for the past two years, making 
$1,200 per month in unemployment benefits.  The court found that she had a need for 
alimony.  The former husband was sixty-nine (69) years old and looking to retire.  Due to 
his age, inability to continue working in the carpet cleaning business, and the downturn of 
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the market, his decision to retire was not unreasonable.  The former husband had social 
security income of $1,508 per month.  He was not contributing anything to towards the 
mortgage payment, property taxes or utilities at the residence he shared with his 
significant other.  The former wife had little money in the bank, but had over $33,000 in 
retirement accounts.  Prior to her unemployment, she was earning $35,000 per year.  The 
magistrate found that the former husband had the ability to pay $450 per month in 
alimony to the former wife.  He filed exceptions to the magistrate’s report, which were 
denied, and this appeal followed.  The former husband argued that the magistrate’s 
findings demonstrated that his monthly expenses exceed his monthly income, so it was 
not reasonable to require him to pay $450 per month in alimony.  Based on the former 
husband’s financial affidavit, the math does not support the finding that he could afford 
$450 per month in alimony.  The trial court should either eliminate his alimony 
obligation or reduce it to a nominal amount in order to retain jurisdiction to modify the 
award upon a subsequent showing of a substantial change in circumstances. 
 


• Shelden v. Shelden, 63 So. 3d 78 (Fla. 2d DCA 2011). 
 
TRIAL COURT ERRED IN ACCEPTING THE MAGISTRATE’S FINDINGS OF 
FACT THAT A MODIFICATION OF ALIMONY WAS NOT WARRANTED.  
 
The parties were divorced in 1996, but the clerk of court lost the court file.  The final 
judgment references a private mediation agreement, but the record contained no copy of 
same.  The agreement required the former husband to pay $500 per month in permanent 
periodic alimony to the former wife and required him to secure same with a life insurance 
policy in the amount of $60,000.  The former husband filed a motion for modification of 
alimony, alleging that there had been a substantial change in circumstances in that he lost 
his job and had been unemployed for six months.  He also claimed that the former wife 
had been in a supportive relationship with another man for several years.   The former 
husband filed numerous documents in support of his petition and explained that he had 
found a new job, but that it paid less than $500 per week.  The general magistrate 
concluded that the former husband failed to prove that the former wife’s relationship with 
the other man was sufficient to warrant modification of his alimony.  The report found 
that there had been a substantial change in circumstances as to the former husband’s 
income, as he was making about half the income that he was when the parties divorced.  
The former wife’s salary had increased from $7 per hour to $17 per hour, but the 
magistrate concluded that the parties anticipated that increase in pay.  The magistrate 
concluded that since the former husband was current on his alimony and was receiving 
financial support from another woman that his substantial reduction in income was not, 
standing alone, a basis to reduce the alimony in this case because his financial affidavit 
showed a surplus of almost $15.97.  The magistrate’s report did not resolve the life 
insurance issue.  The former husband filed exceptions to the report, which were 
overruled.  On appeal, the former wife argued that the magistrate reached the correct 
result because the alimony set by the private mediation agreement was non-modifiable.  
However, not only did the former wife not make this argument in the trial court, but the 
court had no reliable copy of same in its records.  The record supports the magistrate’s 
finding that the former husband’s income had suffered a permanent and substantial 
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reduction and that the former wife’s had significantly increased.  The record also supports 
his findings concerning the absence of a supportive relationship between the former wife 
and the other man.  However, the record does not support the fact that the parties 
anticipated the increase to the former wife’s income.  Further, the magistrate relied 
exclusively on the former husband’s financial affidavit to conclude that he had a monthly 
surplus when the affidavit was missing significant expenses.  The fact that the former 
husband could and should rely on his significant other for all of these expenses was not 
supported by competent, substantial evidence.   
 


• Morrison v. Morrison, 60 So. 3d 410 (Fla. 2d DCA 2011). 
 
TRIAL COURT ABUSED ITS DISCRETION BY FINDING A SUBSTANTIAL 
CHANGE IN CIRCUMSTANCES TO WARRANT MODIFICATION OF THE 
ALIMONY AWARD.   
 
Prior to the dissolution of marriage, the parties negotiated a marital settlement agreement 
that provided that the former husband would pay the former wife $900 per month in 
permanent alimony.   At the final hearing, the trial court made no findings regarding the 
parties’ actual expenses or their ability to pay.  Nine and one-half months after the final 
judgment, the former wife filed a supplemental petition for modification alleging a 
substantial change in circumstances based on both her need for alimony and an increase 
in the former husband’s ability to pay.  The petition did not specify her change in 
circumstances, but at the modification proceedings she testified that “just utilities have 
gone up.”  The former husband’s increase in income came from a trust his aunt created 
for him.  He received both annual lump sum payments and monthly payments of 
approximately $900.  At the modification proceedings, the former husband testified that 
the trust payments were only for a specific period of time and only six remained.  Based 
on the former wife’s financial affidavits, the trial court found that her monthly deficit had 
increased by $525, which would justify a modification up to $1425, but it modified the 
former husband’s alimony obligation from $900 per month to $3250 per month.  In an 
alimony modification proceeding, the burden is on the petitioner to show that there was a 
substantial change in circumstances that was not contemplated at the time of the final 
judgment and that is sufficient, material, permanent, and involuntary.  The evidence 
presented did not support a substantial change in circumstances based on the former 
wife’s needs.  The former wife even testified that her monthly deficit at the time of final 
judgment was greater than at the time of modification.  While the evidence did support a 
substantial increase in the former husband’s ability to pay, the increase was for a 
specified period of time and was not permanent.   


  







 


65 
 


• Schang v. Schang, 53 So. 3d 1168 (Fla. 1st DCA 2011). 
 
COURT ERRED IN ENTERING INTO AN ORDER ON MODIFICATION MORE 
THAN ONE YEAR AFTER THE EVIDENTIARY HEARING WHICH DID NOT 
REFLECT A FULL AND ACCURATE CONSIDERATION OF ALL PERTINENT 
FACTS.   
 
When the parties’ marriage was dissolved, the former husband was ordered to pay the 
former wife $3300 per month in permanent periodic alimony.  Thereafter, the former 
husband filed a petition for modification of alimony based on his voluntary retirement.  
The trial court did not issue an order until more than a year after the evidentiary hearing 
on the former husband’s petition.  In the order, the court reduced the former husband’s 
alimony obligation from $3300 per month to $200 per month.  When determining the 
amount of alimony to be ordered based on a change in circumstances, the trial court is to 
consider all relevant factors listed in section 61.08(2).  The trial court’s finding 
concerning the former husband’s monthly income from Social Security is unsupported by 
the record.  Also, the trial court failed to fully discuss the former husband’s substantial, 
unencumbered capital assets or the former wife’s need for alimony or the sources of 
income available to her.  Because the drastic reduction in the former husband’s monthly 
alimony obligation was accompanied by an inaccurate and incomplete discussion of the 
factors entering into that decision, the trial court’s memory may have been affected by 
the delay in the entry of the order.   
 
D. Imputation of Income 
  


• Manfre v. Manfre, 189 So. 3d 197 (Fla. 4th DCA 2016). 
 
TRIAL COURT ERRED IN ITS FAILURE TO IMPUTE INCOME TO THE 
WIFE TO DETERMINE AWARD OF ALIMONY. 
 
The parties had been married for over thirty years at the time of the final judgment.  The 
wife was fifty-six years old and suffered from diabetes, neuropathy, depression, anxiety, 
and skin cancer.  The wife had originally been a registered nurse making a salary of 
$80,000 per year until she voluntarily resigned. She was thereafter employed by the 
Broward Outpatient Center as a pre-op and post-op nurse at $31/hour.  She applied to 
other full time and part time positions, yet turned down an offer of $50,000 to work as a 
full-time nurse.  At the time of the filing of the petition, the husband earned about 
$132,000 per year and the wife showed the ability to make in excess of $75,000, however 
the court did not impute income to her.  In determining whether to award alimony, the 
court shall consider such relevant factors as the age and physical and emotional condition 
of each party, the financial resources of each party, the earning capacities, educational 
levels, vocational skills, and employability of the parties, and all sources of income 
available to either party. 61.08, Fla. Stat. (2012).  Additionally, the court may consider 
the amount of income a spouse may be able to earn.  However, the burden of proof falls 
on the spouse claiming the other spouse is voluntarily underemployed.  In order to impute 
income, the trial court must conduct a two-part test. First, it must conclude that the 
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termination of income was voluntary.  Second, the court must decide whether subsequent 
underemployment was due to the spouse following his or her own interests or due to a 
less than diligent effort to seek comparable employment.  Here, the wife acknowledged 
that she had left her job voluntarily. She also admitted that there were comparable 
positions available at $60,000 to $65,000 per year and that the job she had turned down 
actually met all her requirements.  The court then reversed and remanded for the court to 
impute income to the wife. 
  


• Koscher v. Koscher, 201 So. 3d 736 (Fla. 4th DCA 2016). 
 
TRIAL COURT ERRED IN FAILING TO TAKE NECESSARY STEPS TO 
CALCULATE VALUE FOR IMPUTED INCOME. 
 
Here, both the former wife and the former husband have appealed the final judgment of 
dissolution of marriage.  The former husband had last been employed in 2012, yet 
received severance payments until 2013.  Prior to termination, he earned between 
$450,000 and $1.13 million per year. The former husband testified that he was trying to 
start his own company and expected an average annual income of $1.9 million.  The 
former wife requested the trial court impute income to the former husband when it was 
determining the amount of alimony to award to her.  The former husband was found to be 
voluntarily unemployed and not engaged in a diligent effort to become employed.  
However, the trial court failed to impute income to the former husband and stated that it 
did not find evidence as to what the imputed income should be.  Because this was a 
marriage of over thirty years and because of the former wife’s need, the trial court found 
that she was entitled to permanent periodic alimony.  The trial court considered the 
former husband’s financial affidavit, which listed $30,000 per month in living expenses, 
the former wife’s financial affidavit, which listed $17,000 per month in living expenses, 
and their collective net worth, which was between $3.7 and $3.8 million.  The trial court, 
without imputing income to the former husband, awarded the former wife permanent 
periodic alimony in the amount of $11,000 per month.  The trial court ordered that the 
former wife receive only $100 per month in nominal alimony as the former husband’s 
unemployment limited his ability to pay.  The trial court noted that this may result in a 
significant arrearage problem for the former husband.  The standard of review in 
considering imputation of income is whether the trial court’s determination is supported 
by competent, substantial evidence.  However, in reviewing whether imputation is 
necessary and the calculation of such amount is reviewed de novo.  Imputation of income 
may occur if the trial court finds that a party is earning less than he could, based on a 
showing that he has the capability of earning more by the use of his best efforts.  In order 
to impute income, the trial court must first find that termination of employment was 
voluntary. Second, the trial court must determine whether the unemployment resulted 
from the spouse’s pursuit of his own interests or through less than diligent and bona fide 
efforts to find employment paying equal or better income than formerly received.  If the 
spouse is physically and mentally able, and as a result employable, he or she is not 
excused from the obligation to diligently find replacement income, even if involuntarily 
unemployed.  The spouse requesting that income be imputed to the other spouse must 
show employability and that jobs are available.  The trial court must make findings as to 
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the probable and potential earnings level, source of imputed and actual income, and 
adjustments to income.  The level of income imputed must be supported by evidence of 
employment potential and probable earnings based on history, qualifications, and 
prevailing wages.  Here, the former husband was involuntarily terminated from his last 
job, he continued his unemployment voluntary, and he did not make diligent efforts to 
seek comparable employment.  The former husband wanted to wait until the divorce was 
over to engage in earning income.  Further, the trial court may impute income when a 
party is willfully earning less, yet has the capability to earn more by use of his or her best 
efforts.  Here, the trial court should have performed those steps to calculate the value for 
income imputed to the former husband.  On remand, the trial court must determine the 
amount of income to impute to the husband which is supported by the evidence of his 
employment potential and probable earnings based on his history, qualifications, and 
prevailing wages.  Additionally, the former wife argued that the trial court’s award of 
nominal alimony was not supported by the evidence and would force her to deplete her 
marital assets to maintain the marital standard of living.  She further argues that the 
award of $11,000 was an abuse of discretion because it failed to cover her basic needs 
and was not supported by the evidence.  Alimony awards are reviewed with the abuse of 
discretion standard.  The appellate court will reverse an alimony award if such is not 
supported by substantial, competent evidence.  However, when one party is entitled to 
permanent periodic alimony, but the other spouse does not have the current ability to pay, 
the trial court should award a nominal amount of alimony in order to preserve jurisdiction 
to reconsider the award once the parties’ financial circumstances change.  Nominal 
alimony is inappropriate here where the former husband has the ability to pay more if he 
was to earn the amount the court should have determined could be earned through 
diligent efforts.  On remand, the trial court is required to impute income to the husband 
and revisit the permanent periodic alimony amount.  The trial court must make factual 
findings as to all the factors set out in section 61.08.       
  


• McDuffie v. McDuffie, 155 So. 3d 1234 (Fla. 1st DCA 2015). 
 
TRIAL COURT ABUSED ITS DISCRETION IN AMOUNT OF INCOME 
IMPUTED TO FORMER WIFE.  
 
The former husband had alleged that his former wife could earn $10 per hour and work 
full-time.  However, to impute income for purposes of alimony, the trial court must find 
that the parent is voluntarily underemployed or unemployed, not due to a physical or 
mental incapacity or some other circumstance beyond his or her control.  In order to 
support such a finding, the part’s employment potential and probable earnings level must 
be based upon specific findings relating to the current job market, recent work history, 
occupational qualifications, and the prevailing earnings level in the locality.  The court 
can also look to the record for support in the absence of such findings.  The trial judge 
had found the former wife’s and her doctor’s testimony as to medical issues preventing 
her from working to not be credible.  The trial judge found that there was competent, 
substantial evidence to find her able to work and voluntarily unemployed.  There were no 
findings, however, as to the $10 per hour figure.  The trial court did not have enough 
evidence or make such particularized findings as necessary to support a $10 per hour 
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imputed income.  The imputation was thus reversed and the case remanded to take further 
evidence on the amount of income to impute to the former wife. 


 
• Cameron v. Cameron, 154 So. 3d 1230 (Fla. 1st DCA 2015). 


 
TRIAL COURT ERRED IN DELAYING IMPUTATION OF INCOME WHEN 
UNDER-EMPLOYMENT WAS VOLUNTARY.  
 
The former husband appealed the final judgment of dissolution of marriage.  He 
challenged the trial court’s ruling which delayed imputing income to the former wife for 
six months.  He argued that such ruling was not supported by competent, substantial 
evidence.  The former wife did not work during the 400-day marriage.  During the 
divorce litigation, the former wife worked for four months at an annual income of 
$70,000.  Thereafter, the former wife worked part-lime as an attorney.  The trial court 
considered her delay in returning to full-time employment as a result of representing 
herself in the divorce proceeding.  The court trial court concluded that because the 
litigation was over, the former wife would have more time to work and her income would 
increase.  The trial court then imputed income in the amount of $60,000 annually to the 
former wife to begin after six months.  The former husband argued that withholding the 
imputed income for six months was erroneous given the fact that she was 
underemployed.  When a party is underemployed, the court is required to impute income 
to that party unless the underemployment is due to the party’s physical or mental 
incapacity or circumstances beyond the party’s control.  The court found that the record 
contained no evidence to support a finding that the former wife was involuntary 
underemployed.  The wife voluntarily appeared as a pro se litigant and so there could be 
no finding that she was underemployment because of reasons beyond her control.  The 
court reversed and remanded with instructions to impute income to the wife consistent 
with the statute.   


 
• Winnier v. Winnier, 163 So. 3d 1279 (Fla. 2d DCA 2015). 


 
TRIAL COURT FAILED TO IMPUTE INCOME TO FORMER WIFE FOR 
EARNINGS THAT COULD BE REASOANBLY PROJECTED BASED ON HER 
LIQUID ASSETS.  
 
The former husband appealed the supplemental final judgment of dissolution of marriage.  
The trial court imputed income to the former husband for earnings reasonably projected 
based on liquid assets, but failed to do the same for the former wife.  The former wife 
conceded that this was in error but argued that the error was harmless because the former 
husband had the ability to pay the modified alimony.  However, the court found that the 
result would not be the same such that there would be no error. Thus, the case was 
reversed and remanded for the trial court to recalculate alimony to include the former 
wife’s imputed income. 
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• Julia v. Julia, 146 So. 3d 516 (Fla. 4th DCA 2014). 
 
TRIAL COURT ABUSED ITS DISCRETION IN NEGLECTING TO MAKE 
REQUIRED FINDINGS WHEN IMPUTING INCOME TO THE WIFE. 


 
The trial court imputed income to the wife in the amount of $45,000 per year without 
making findings with respect to whether her unemployment was voluntary and whether 
she had been making diligent and bona fide efforts to find employment.  Both of those 
inquiries are necessary in imputing income, and the spouse claiming that income should 
be imputed to the unemployed or underemployed spouse bears the burden of showing 
both employability and that jobs are available.   
 


• Ballard v. Ballard, 158 So. 3d 641 (Fla. 1st DCA 2014). 
  
TRIAL COURT DID NOT ABUSE ITS DISCRETION BY IMPUTING INCOME 
TO THE HUSBAND. 


 
The husband argued that the trial court erred by imputing income to him and denying his 
request for alimony.  The court did not impute income to him, but found that his 
retirement was voluntary and that he had a greater earning capacity than the wife.  
 


• Adelberg v. Adelberg, 142 So. 3d 895 (Fla. 4th DCA 2014). 
 
TRIAL COURT ERRED IN FAILING TO IMPUTE INCOME TO THE WIFE. 
 
The wife was fifty-nine (59) years old at the time of the trial, and the husband was sixty 
(60).  The couple had been married for seventeen (17) years.  The wife had a bachelor’s 
degree in history and a master’s in urban planning.  When the couple met, the wife was 
forty-one (41) and ran her own public relations/marketing firm.  As a result of the 
relationship, she closed her business and moved to Maine.  It took her five years to restart 
her business.  The husband worked as general counsel for a Maine power company.  In 
2000, he was laid off and received a significant amount of severance pay.  He believed 
that with the severance pay, neither party would be required to work anymore, so he told 
his wife she could close her business.  They both retired, but after a year, the husband 
started a consulting business.  He was offered a two year employment contract in 2010 
with a base salary of $400,000 per year and a guaranteed bonus of $50,000.  At the time 
of trial, the husband was in his second year of the contract and had not yet received an 
extension.  During the marriage, the couple enjoyed a comfortable lifestyle.  They had a 
home on the ocean in Maine and another home in Vero Beach, Florida.  Their major 
liquid assets included investment and retirement accounts.  The husband testified that the 
parties lived off of their investment income and only used his salary for special things.  
There were no marital liabilities.  During the trial, a certified vocational evaluator 
testified about the wife’s wage earning capacities and opined that even though she hadn’t 
worked in eight years, she was employable and could earn between $40,000 and $50,000 
per year.  The trial court found that the husband and wife needed $13,840 and $10,300 
monthly, respectively, to maintain their lifestyles.  The court further estimated that the 
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wife would have over $835,000 in investment assets with a stipulated 4.5% rate of return.  
The court found the wife lacked the skills necessary for most of the jobs suggested by the 
vocational evaluator and awarded her $11,648 per month in permanent periodic alimony 
as well as a lump sum alimony payment.  The former husband appealed.  The amount of 
income a spouse may be able to earn is a factor that should be considered by the court in 
determining an alimony award.  A court may impute income where a party is willfully 
earning less and the party has the capability to earn more by the use of his or her best 
efforts.  The court should consider the wife’s work history, occupational qualifications, 
and the prevailing earnings in the community for the type of jobs for which she is 
qualified.  It is unnecessary for the trial court to prove that an employer would actually 
hire the spouse.  The wife admitted that she did not intend to look for a job, so her 
unemployment was voluntary, and the court should have imputed income to her.   
 


• Lafferty v. Lafferty, 134 So. 3d 1142 (Fla. 2d DCA 2014). 
 
COURT ERRED IN FAILING TO CONDUCT AN IMPUTATION ANALYSIS. 
 
The court did not conduct an analysis regarding imputation of income to the former wife 
as part of its alimony award.  The former wife was unemployed at the time of trial, but 
had a nursing license.  She testified that she was unemployed based on unavailability of 
jobs.  In computing an alimony award where one spouse has become unemployed, the 
court must consider whether the change in circumstance was voluntary. If so, the court 
must then determine the diligence of that spouse in finding additional income.  When the 
court concludes that one spouse was voluntarily un- or underemployed and has not been 
diligent in finding replacement income, the court should, based on competent, substantial 
evidence, impute income to that party.  Where there is insufficient evidence to impute 
income, there is a rebuttable presumption based on the spouse’s historical earnings. If 
historical earning cannot be used, the court should at least impute minimum wage.    
 


• Broemer v. Broemer, 109 So. 3d 284 (Fla. 1st DCA 2013).   
 
IMPUTATION OF INCOME TO THE WIFE WAS PROPER. 
 
At the time of the final judgment, the wife was fifty-two (52) years old and the husband 
was fifty-four (54).  The parties had a very modest lifestyle during the marriage.  The 
husband worked outside of the home and served as the breadwinner, while the wife was 
the homemaker and caregiver of the children.  The court heard the testimony of a family 
practice physician who performed a physical examination of the wife and found signs and 
symptoms of carpal tunnel syndrome in both wrists, depression, and a shaking condition.  
He opined that the wife was unable to perform any work involving repeated lifting of 
twenty pounds or more.  The wife also underwent a personal interview and vocational 
evaluation with a vocational expert.  She concluded that the wife did not have permanent 
work restrictions and that she could obtain employment earning about $15,000 annually.   
She further opined that if the wife obtained her G.E.D. and obtained skills training, she 
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could secure full-time employment, earning up to $20,000 a year.  The trial court found 
the wife voluntarily unemployed, and imputed income to her in the amount of $15,000 
annually. For alimony purposes, a trial court can impute income to a voluntarily 
unemployed or underemployed spouse in determining the parties’ earning capacities, 
sources of income, and financial circumstances. The burden of proof is on the party 
seeking to impute income to the other spouse. Before the court can impute income, it 
must conclude that the termination of income was voluntary and must determine whether 
any subsequent underemployment resulted from the spouse’s pursuit of his or her own 
interests or through less than diligent and bona fide efforts to find employment paying at 
a level equal to or better than that formerly received.  The trial court must make specific 
findings regarding the source and amount of imputed income, which must be based on 
evidence of employment potential and probable earnings based on history, qualifications, 
and prevailing wages.   
 


• Gray v. Gray, 103 So. 3d 962 (Fla. 1st DCA 2012). 
 
TRIAL COURT ERRED IN DECLINING TO IMPUTE INCOME TO THE WIFE. 
 
The parties were both forty-seven (47) at the time of the dissolution, and they had 
children ranging from five (5) to twelve (12) years of age.  The wife had not been 
employed since 1998, when the parties agreed she would stay home to care for the 
children.  Before that, the wife worked briefly in the communications field making 
$30,000 per year.  The husband presented testimony from a human resources expert who 
opined that the wife could obtain employment in the communications field within six 
months at an anticipated annual income of $45,000. The husband argued that the trial 
court erred by declining to impute income to the wife.  The husband moved for rehearing, 
which was granted in part, but the trial court declined to impute income to the wife.  The 
decision of whether to impute income is within the sound discretion of the trial court.  As 
long as the statutory factors are properly considered, the trial court has discretion whether 
or not to impute income.  Here, after receiving the testimony and evidence from the 
husband’s expert and the wife regarding available jobs and work history and 
qualifications, the court concluded, without further explanation, that it was in the 
children’s best interest for the wife to remain home.  The trial court did not explain its 
basis for rejecting the husband’s expert’s testimony. Additionally, the children in this 
case each attended school full-time, and when they were with the wife, she used after-
school care for the children four hours per day, five days per week.  Therefore, the trial 
court’s finding that she needed to be home with the children was not supported by 
competent substantial evidence.   
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• Vitro v. Vitro, 122 So. 3d 382 (Fla. 4th DCA 2012). 
 
TRIAL COURT APPROPRIATELY IMPUTED INCOME TO THE WIFE. 
 
The wife filed for dissolution of marriage after almost twenty-two (22) years.  During the 
marriage, the family lived in a large home, the two children wore designer clothing and 
attended private school, and the family traveled, exchanged expensive gifts, drove 
expensive cars, and held season tickets to sporting events.  The husband was employed as 
a tax accountant, until he suffered from post-traumatic stress disorder, depression, 
anxiety, and a sleep disorder and was deemed disabled.  As a result, the husband received 
private and social security disability compensation totaling $8,640.00 per month.  The 
wife was working as an administrative assistant in the real estate market from 2005 to 
2009 making $30,000.00 per year with promotions and pay raises, increasing her salary 
to approximately $60,000.00.  She maintained that job for five years before she was laid 
off.  At the end of trial, the wife found a job that paid $15 per hour with no overtime 
available.  The court computed her income at $30,000.00 per year and found that she did 
everything in her abilities to find a job.  In the final judgment, the husband was ordered to 
pay permanent periodic alimony in the amount of $2500.00 per month.  He owed 
$42,500.00 in arrears to be paid in installments of $500.00 per month.   The husband 
appealed.  He first argued that the wife should have been imputed income at $45,000.00, 
rather than $30,000.00 because she was voluntarily under-employed.  Testimony showed 
that prior to the wife working as an administrative assistant for five years earning her 
maximum salary of $60,000.00, she worked as a receptionist making less than 
$30,000.00.  A court may impute income where a party is willfully earning less and the 
party has the capability to earn more by use of his best efforts.  First, the court must 
determine whether employment was terminated voluntarily, and then the court must 
determine if unemployment is a result of the spouse’s failure to diligently find 
employment that is equivalent in income to the former position.  The trial court can only 
impute a level of income supported by the evidence of employment potential and 
probable earnings based on work history, qualifications, and prevailing wages in the 
community.  Voluntary underemployment occurs when a spouse does not put forth a 
good faith effort to find a position that is comparable to previous employment which was 
terminated.  The trial court properly imputed income to the wife at $30,000.00 based on 
the evidence.   
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• Green v. Green, 126 So. 3d 1112 (Fla. 4th DCA 2012).   
 
TRIAL COURT ABUSED ITS DISCRETION IN ITS MONTHLY ALIMONY 
AWARD BY FAILING TO IMPUTE INCOME TO THE WIFE. 
 
After seventeen (17) years of marriage, the husband filed for divorce.  Before the 
marriage, the wife had her own photography business, where she made $80 per hour.  
Since 2001, the wife had not worked.  During the pendency of the dissolution action, the 
wife tried to get a sales job and other jobs without success, but she testified that she 
wouldn’t go to work for $10.00 per hour.  At the conclusion of the trial, the magistrate 
found the husband’s monthly salary to be $5,800.00, including tips and bonuses.  The 
report recommended that he pay $2,500.00 per month in permanent periodic alimony to 
the wife.  An amended final judgment was entered containing the recommendations.  The 
husband appealed, arguing that the court erred in finding the wife was entitled to 
permanent periodic alimony in the amount of $2,500.00 per month.  The trial court did 
not abuse its discretion in awarding permanent periodic alimony, but it did err in failing 
to impute income to the wife.  The amount of income a spouse may be able to earn is a 
factor the court should consider in determining an alimony award.  There was competent, 
substantial evidence that the wife had the requisite skills that allowed her to make $80 per 
hour owning her own photography business.  Even though the wife testified that her job 
searches proved unsuccessful, she acknowledged that her unemployment status was self-
imposed in that she was not willing to work for $10 per hour.   
 


• Middleton v. Middleton, 79 So. 3d 836 (Fla. 5th DCA 2012).   
 
TRIAL COURT ERRED IN CONCLUDING THAT IT COULD NOT IMPUTE 
INCOME TO THE WIFE FOR PURPOSES OF CALCULATING ALIMONY. 
 
The husband argued that the trial court applied the wrong standard in deciding whether to 
impute income to the wife.  The evidence demonstrated that the wife was fifty (50) years 
old, the parties’ two children were grown, the wife worked as a nurse at the beginning of 
the parties’ marriage but left the field to raise the children, her nursing license was still 
current, and she had a master’s degree.  Both parties’ vocational experts agreed that the 
perfect job for the wife would be as a health educator, earning about $40,000 per year or 
$18.00 per hour.  The wife’s expert testified that it would be difficult for her to find a 
position making $18.00 per hour, but that he could find her a lot of jobs making $9.00 per 
hour.  The husband’s expert testified that the wife would be employable within the labor 
market in a variety of entry-level nursing positions, earning a salary ranging from 
$37.440 to $45,000 annually.  In the final judgment, the court stated that because the wife 
did not intend to return to work and because it’s not clear that there was a position 







 


74 
 


available for the wife to take, it could not impute income to the wife.  In the supplemental 
dissolution judgment, the court further reasoned that it was only presented with general 
job listings, but no evidence that the employers would actually hire the wife.  The trial 
court erred in finding that it could not impute income to the wife because the husband’s 
expert could not place her in a job and because there was no evidence that the wife had 
turned down specific employment.  Instead, the court should have considered the wife’s 
work history, her occupational qualifications, and the prevailing earnings in the 
community for that class of available jobs.   
 


• Zambuto v. Zambuto, 76 So. 3d 1044 (Fla. 2d DCA 2011). 
 
COURT’S FAILURE TO ACCOUNT FOR THE WIFE’S EARNING CAPACITY 
IN MAKING ITS ALIMONY DETERMINATION WAS ERROR. 
 
During the marriage, the husband earned substantial income, while the wife stayed home 
with the children.  The wife’s evidence established a level of need that resulted in a 
significant amount of alimony.  The husband appealed, arguing that the court failed to 
consider the wife’s earning capacity, which would reduce the amount of alimony 
necessary to meet her needs.  In calculating alimony, the court may attribute to a party an 
earning capacity that is supported by the evidence. The testimony showed that the wife 
had a college degree, was a licensed and certified nurse assistant, and operated a small 
home-based business. The wife herself acknowledged that she could return to work full-
time, and the husband presented a vocational expert who testified about the wife’s 
earning ability and about various programs that could enable her to enter the workforce.  
The court announced its intention to make an award of rehabilitative alimony and charge 
the wife with earnings based on a forty hour work week, but the judgment was silent as to 
same. 
 


• Marshall-Beasley v. Beasley, 77 So. 3d 751 (Fla. 4th DCA 2011).  
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ITS AMOUNT OF 
IMPUTED INCOME TO THE WIFE.   
 
The parties were married for twenty-one (21) years.  The husband, sixty-six (66)-years-
old at the time of trial, historically earned $400,000 per year, but planned to retire in mid-
2013 at age seventy (70).  The former wife, fifty (50)-years-old at the time of trial, had a 
degree from Princeton in urban policy and planning.  During the marriage, she obtained a 
degree in drafting and design and a master’s degree in landscape architecture.  At trial, 
the judge found the wife’s after-tax needs to be $10,000 per month, and her expected 
income after taxes to be $12,166 per month.  She appealed, arguing that it was error for 
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the court to impute $50,000 per year in income to her when she never grossed more than 
$25,000 a year as a landscape architect.  More than twenty (20) years ago, she earned 
$40,000 to $50,000 annually in top managerial jobs.  The evidence showed that the 
wife’s hourly billing was below market rate and that despite her extensive marketing 
background, she did not create a portfolio, have a website, or photograph her work, and 
she did minimal advertising and marketing.  The husband’s vocational expert testified 
that the median income for landscape architects was $59,638 and that the wife could earn 
$60,000 at the time of trial as a sole practitioner, which would increase to $112,000 to 
$150,000 in the near future.  If she could not succeed practicing alone, she could expect 
to earn $72,000 as a firm employee.  A court may impute income where a party is 
willfully earning less and the party has the capability to earn more by the use of his best 
efforts.  The evidence showed that the wife chose not to use her degrees, license, and 25 
years of marketing experience to actualize her earning capability, and the $50,000 per 
year in imputed income was reasonable.   
 


• Niederman v. Niederman, 60 So. 3d 544 (Fla. 4th DCA 2011). 
 
COURT DID NOT ABUSE ITS DISCRETION BY IMPUTING INCOME TO THE 
WIFE FROM ANNUITIES AND IRAS WHICH WERE DISTRIBUTED TO HER 
AS EQUITABLE DISTRIBUTION. 
 
The parties filed for divorce after nineteen (19) years of marriage.  The husband was 
fifty-four (54) and earning a gross yearly income of half a million dollars as a cardiac 
interventionist.  The wife, fifty-three (53), had not worked full time since 1987, but 
worked part-time earning $35,000 per year.  The court awarded each party approximately 
$3.5 million in assets as equitable distribution.  Of the wife’s portion, $2,759,744 
constituted IRAs and annuities.  The court found that the wife was entitled to permanent 
periodic alimony.  Her net monthly income was $2,500, and the court found her monthly 
need to be $15,000.  The trial court decided that she should not be required to work full 
time.  The court determined that the wife was entitled to $5,000 in alimony based upon its 
conclusion that her annuities and IRAs could earn $9,000 monthly and could be 
withdrawn for her support without penalty through a Regulation 72(t) withdrawal plan.  
The court made the husband responsible for the transaction fees and costs incurred by the 
wife for withdrawals up to $7,500 per month.  The wife appealed.  Income from an IRA 
through a Regulation 72(t) withdrawal plan can be imputed to a spouse for purposes of 
determining an alimony obligation where the court can reasonably conclude that the 
principal of the IRA will not be invaded for the purpose of support.  In determining a 
proper award of alimony, the court must consider all relevant economic factors, including 
but not limited to, the financial resources of each party, the nonmarital and marital assets 
and liabilities distributed to each, and all sources of income available to either party.  A 
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court should impute income that could reasonably be projected on a former spouse’s 
liquid assets.  The court would abuse its discretion not to take into account evidence 
presented that shows that a spouse has a substantial source of income available but 
refuses to access it.  Alternatively, if the amount were small compared to the expense and 
difficulty of setting up a payment plan, or payments would encroach on principal, or 
other equitable factors would permit the court to exclude the income, then the trial court 
would be permitted to disregard such evidence.  Here, were the court to disregard the 
income producing potential of the assets awarded to the wife, the husband would be 
required to pay more alimony to the wife, so that the wife’s IRA accounts would continue 
to grow in principal.  The alimony payment would then allow the wife to increase her 
savings, but alimony may not include a savings component.  
 
E. Agreements 
 


• Rosenthal v. Rosenthal, 199 So. 3d 541 (Fla. 1st DCA 2016). 
 
TRIAL COURT ERRED IN DISMISSING FORMER HUSBAND’S PETITION TO 
MODIFY ALIMONY WHEN MARITAL SETTLEMENT AGREEMENT 
CONTAINED NO LANGUAGE WAIVING THE RIGHT TO MODIFY 
ALIMONY. 
The parties had entered into a marital settlement agreement that was incorporated into the 
final judgment.  The former husband then petitioned to modify the former wife’s alimony 
because of her cohabitation with a third party.  The trial court dismissed the petition and 
held that the parties had impliedly waived the right to modify alimony in the marital 
settlement agreement.  The former husband argued that this determination was erroneous 
because the marital settlement agreement had no explicit waiver nor unambiguous 
language demonstrating intent to waive the right to modify alimony.  The alimony 
provision of the marital settlement agreement provided that payments would terminate on 
June 30, 2018 or the death of either party.  There were no provisions regarding 
modification of the award.  However, there was a provision regarding modification of the 
agreement itself, which alludes to the party’s ability to modify any provision of the 
agreement.  Section 61.14(1)(a) allows an marital settlement agreement awarding 
alimony to be modified if the circumstances or financial ability of either party changes.  
The right to modification, unless specifically waived, is incorporated as a matter of law in 
any agreement or judgment providing for alimony.  Parties may expressly or impliedly 
waive the right to modify awarded alimony, however an implied waiver must be clear 
and unambiguous or the interpretation of the agreement as a whole could lead to no other 
conclusion but waiver.  The marital settlement agreement here did not clearly and 
unambiguously waive the right to modify alimony.  While the marital settlement 
agreement was silent as to modification of alimony, this did not indicate a clear intent to 
waive the right to modification.  The former wife also argues that the marital settlement 
agreement’s silence as to cohabitation indicated the parties’ waiver of modification of 
alimony for that reason.  Again, the Court found that the marital settlement agreement’s 
silence did not allow it to find a waiver of modification.  Because the agreement was 
ambiguous as to modification, the Court could not agree with the trial court that no one 
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could reach another conclusion or interpretation other than there is an implied waiver of 
the right to modify alimony. The trial court’s dismissal was thus reversed and remanded 
for the trial court to determine if a waiver was contemplated by the parties, and if not, 
whether the former husband would be entitled to modification.  


• Atkinson v. Atkinson, 157 So. 3d 473 (Fla. 2d DCA 2015). 
 
TRIAL COURT ERRED IN RULING THAT PRESENCE OF MALE TENANT IN 
FORMER WIFE’S RESIDENCE AMOUNTED TO COHABITATION TO 
EFFECT TERMINATION OF ALIMONY AS PROVIDED IN THE MARITAL 
SETTLEMENT AGREEMENT.  
 
The former wife challenged the trial court’s order terminating permanent periodic 
alimony based on a ruling that she had been cohabitating with a male.  The former 
husband cross-appealed challenged the trial court’s findings that the former wife was not 
engaged in a supportive relationship and there was no substantial, permanent change in 
circumstances that would effectuate a reduction of the alimony obligation.  The parties 
had entered into a marital settlement agreement in 2006 wherein the former husband 
agreed to pay permanent, periodic alimony of $500 per month.  The marital settlement 
agreement provided that the payments would terminate upon her cohabitation with a 
male.  In 2012, the former husband filed a supplemental petition for modification of 
alimony wherein he alleged that the former wife had been cohabiting with a male since 
May 2010.  He requested that his alimony obligation be terminated and that an award 
against the former wife in an amount equivalent to the alimony payments she received 
since the cohabitation began.  In January 2013, the former husband filed an amended 
supplemental petition wherein he alleged substantial changes in circumstances warranting 
termination of the alimony obligation.  The male with whom the former wife was living 
paid rent; the former wife and the male maintained separate mailboxes; the former wife 
and the male did not share any expenses or have any joint bank accounts; and the former 
wife and the male essentially lived separate lives.  The former wife understood that the 
alimony would terminate in the event that she lived with a boyfriend who helped with the 
bills, while the former husband was under the impression that alimony would terminate if 
the former wife resided with any male nonrelative.  The trial court held that the former 
husband failed to prove a substantial change in circumstances and that the former wife 
was not engaged in a supportive relationship, but that by sharing her home with him as 
her tenant, she was co-habiting with a male and the former husband no longer had to 
make alimony payments.  The trial court found that the alimony terminated automatically 
when the cohabitation occurred.  The trial court held that the former husband did not need 
to file for modification as the termination was automatic.  Cohabitation is defined as the 
fact or state of living together.  Contract terms in a martial settlement agreement as to 
cohabitation are intended to protect the payor spouse from continuing to pay alimony 
when the payee is residing with another person as if they were married.  The former 
husband failed to show that the former wife was cohabiting with the male.  The male’s 
role was merely as a tenant, rather than a husband, and such was supported by competent, 
substantial evidence.  The trial court erred in finding that the male’s residence as a tenant 
in the former wife’s home was cohabitation with a male within the meaning of the marital 
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settlement agreement.  Accordingly, the trial court’s order was reversed and the case 
remanded. 
  


• Herbst v. Herbst, 153 So. 3d 290 (Fla. 2d DCA 2014). 
 


TRIAL COURT ERRED IN DETERMINING THAT THE ALIMONY STATUTE 
PROVIDED FOR TERMINATION OF ALIMONY UPON THE FORMER 
WIFE’S REMARRIAGE WHEN THE PARTIES’ MARITAL SETTLEMENT 
AGREEMENT UNAMBIGUOUSLY STATED OTHERWISE. 


 
The parties entered into a Marital Settlement Agreement, which provided for 
nonmodifiable alimony payable to the former wife for the remainder of her life.  
However, when the former husband learned of the former wife’s remarriage, he stopped 
paying her alimony.  The former wife filed a petition to enforce the alimony provision in 
the settlement agreement, and the former husband responded by filing a motion to 
terminate alimony and for return of the alimony he paid after the date of the former 
wife’s remarriage.  The trial court found the settlement agreement to be ambiguous.  It 
determined that the alimony was in the nature of spousal support and was intended to be 
permanent alimony, governed by section 61.08(8), Florida Statutes.  The statute provides 
for termination of permanent alimony upon the remarriage of the receiving party.  The 
court also concluded that the former husband had overpaid alimony after the former 
wife’s remarriage.  The former wife appealed, arguing that the terms of the parties’ 
marital settlement agreement controlled and that the former husband was required to pay 
nonmodifiable alimony for the rest of her life.  It is well-settled that parties may enter 
into settlement agreements imposing obligations the trial court could not otherwise 
impose under the applicable statutes.  If the terms of the agreement are unambiguous, 
they are treated as evidence of the parties’ intention and the agreement’s meaning.  In 
construing the terms of the agreement, the court may not isolate a single item or phrase.  
The goal is to come to a reasonable interpretation of the language in the context of the 
entire agreement.  Here, the marital settlement agreement unambiguously addressed the 
circumstances under which the alimony could be terminated by obligating the former 
husband to continue to pay alimony for the life of the former wife and by making it 
nonmodifiable.  
 


• Eldridge v. Eldridge, 147 So. 3d 1048 (Fla. 5th DCA 2014). 
 


TRIAL COURT ERRED BY RECLASSIFYING TEMPORARY ALIMONY 
PAYMENTS AS CORPORATE DISTRIBUTIONS. 


 
The parties, who were married for twenty-five (25) years, dissolved their marriage in 
2006 by way of a marital settlement agreement.  During the marriage, they were equal 
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shareholders in a closely-held subchapter S corporation.  The judgment anticipated that 
the former wife could earn a net income of $10,575 per month in investments once she 
received the monies from the sale of the marital home.  Until such time, she was 
temporarily awarded $2,500 in alimony per week.  She was also awarded permanent 
monthly alimony of $4,400, based on the parties’ lavish lifestyle during the marriage, 
which was to commence one week after the sale of the marital home.  In the meantime, 
the former husband was to pay the former wife $1,500 per month in addition to the 
$2,500 per week in temporary alimony.  The court also ruled that until the sale of the 
marital home, the parties would each be fifty percent owners of the closely-held 
corporation, and the former wife would still receive $2,500 per week.  Although the 
parties and the court anticipated a quick sale of the marital home, it took three years. The 
former wife claimed that in addition to the monies set forth above, she was also entitled 
to one-half of all distributions made by the corporation in the preceding three years.  The 
former wife argued that the various monetary awards were corporate distributions as 
opposed to alimony.  The language deeming the payments alimony was agreed upon by 
the parties.  Unambiguous language in a final judgment must be given its literal meaning. 
 


• Elbaum v. Elbaum, 141 So. 3d 65 (Fla. 4th DCA 2014). 
 
TRIAL COURT CORRECTLY DISMISSED FORMER HUSBAND’S PETITION 
FOR MODIFICATION WHERE THE TERMS OF THE MARITAL 
SETTLEMENT AGREEMENT WERE CLEAR AND UNAMBIGUOUS. 
 
The parties’ final judgment incorporated a marital settlement agreement, which required 
the former husband to pay the former wife $2,000.00 per month in permanent alimony.  
The agreement was clear and unambiguous that the alimony was non-modifiable except 
in situations involving the deterioration of the former husband’s health or business, the 
former husband turning sixty-two (62), or the former wife’s remarriage.  The parties 
acknowledged in the agreement that they had been informed that other grounds for 
modification existed.   Several years later, the former husband filed a petition seeking to 
modify or terminate his alimony obligation on the grounds that the former wife’s needs 
had decreased since she was in a supportive relationship, where she had been 
cohabitating and comingling assets with her partner for at least two years.  The former 
wife moved to dismiss the petition, arguing that the marital settlement agreement was 
clear and unambiguous as to the limited circumstances where the alimony would be 
modifiable.  The trial court granted the former wife’s Motion to dismiss.  The court 
reasoned that the parties were aware at the time the agreement was executed that 
cohabitation was something which would normally allow for a modification, yet they 
chose not to include it.  A marital settlement agreement is a contract, and the terms 
contained therein should be given their plain meaning so long as they are not ambiguous.  
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Parties may waive their statutory right to seek modification if the language in the 
agreement clearly expresses waiver.  In the present case, the agreement clearly limited 
the modification to specific situations not raised in the former husband’s petition.  
 


• Taylor v. Lutz, 134 So. 3d 1146 (Fla. 1st DCA 2014). 
 
TRIAL COURT ERRED IN FINDING THAT THE PARTIES’ MARITAL 
SETTLEMENT AGREEMENT UNAMBIGUOUSLY PROVIDED FOR BRIDGE-
THE-GAP ALIMONY.  
 
The parties, having been married for four and one-half years, entered into a marital 
settlement agreement.  In terms of alimony the agreement provided:  “The husband shall 
pay to the wife Bridge-the-Gap alimony which is non-modifiable in the amount of 
$500.00 a month for three (3) years.”  After the entry of the final judgment in 2010, the 
former husband made only two partial payments of alimony.  In 2011, the trial court 
entered an order finding that the former husband owed the former wife $5,197.97 in 
unpaid alimony and attorney’s fees and ordered him to pay this amount at the rate of $50 
per month in addition to his ongoing obligation of $500 per month.  The former husband 
failed to make any payments as ordered.  The former wife remarried in 2011.  In 2012, 
she again sought to enforce the former husband’s support obligations.  While there was 
no dispute that the former husband failed to abide by the 2011 court order, he argued that 
by operation of section 61.08(5), his alimony obligation ceased automatically upon the 
former wife’s remarriage, as bridge-the-gap alimony terminates upon the death of either 
party or “upon the remarriage of the party receiving alimony.”  The trial court agreed.  
The trial court erred in reaching this conclusion for three reasons.  First, in a dissolution 
of marriage proceeding, the parties are free to agree to obligations the trial court could 
not order in the absence of an agreement. Second, a marital settlement agreement is a 
contract, so where its terms are unambiguous, a court must treat the written instrument as 
evidence of the agreement’s meaning and the parties’ intention.  Third, it is not what the 
alimony is called but what it is that fixes its legal status.  The unambiguous language of 
the parties’ agreement makes clear that the alimony agreed to would be non-modifiable in 
the amount of $500, to be paid monthly for three (3) years.  Therefore, the former 
husband’s obligation to pay the former wife $500 per month did not terminate upon her 
remarriage.   
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• Vyfvinkel v. Vyfvinkel, 135 So. 3d 384 (Fla. 5th DCA 2014).  
 
TRIAL COURT MISINTERPRETED ALIMONY LANGUAGE IN THE 
PARTIES’ AGREEMENT. 
 
The parties entered into an agreement which provided:  “Alimony shall continue at 
$4,000.00 per month to be increased only annually beginning January, 2012, at the rate of 
the ‘Consumer Price Index’ (‘CPI’) as such CPI is published from time to time by the 
U.S. Government.  The parties shall utilize the CPI rate as reflected in the last published 
United States CPI rate for the year ending before the annual January change date…”  The 
trial court interpreted this language to mean that the parties were permitted to multiply 
the one-year CPI rate stipulated in the agreement by the original $4,000.00.  The former 
husband appealed, and the appellate court agreed that the agreement should be interpreted 
to require an adjustment that takes into account the cumulative effect of inflation.  The 
CPI adjustment language was intended to protect the negotiated alimony amount from 
erosion by inflation.  
 


• Hahamovitch v. Hahamovitch, 133 So. 3d 1008 (Fla. 4th DCA 2014).   
 
IT WAS ERROR FOR THE TRIAL COURT TO FIND THAT THE PARTIES’ 
PRENUPTIAL AGREEMENT PRECLUDED THE WIFE FROM SEEKING 
MODIFICATION OF ALIMONY.   
 
The trial court found that the wife waived her right to petition for a modification of 
alimony, because it construed the parties’ prenuptial agreement to constitute a blend of 
property distribution and alimony.  Prenuptial agreements limiting alimony to certain 
amounts are subject to judicial modification.  By contrast, a true property settlement 
agreement is not subject to modification.  In the context of marital settlement agreements, 
parties may waive their right to seek a modification of alimony if the language in the 
agreement clearly and unambiguously expresses waiver or if the interpretation of the 
agreement as a whole can lead to no other conclusion but waiver.  Here, the prenuptial 
agreement provided that the alimony payments would cease upon the wife’s death or 
remarriage.  Therefore, the prenuptial agreement clearly contained an alimony provision 
and was not a true property settlement agreement.  The prenuptial agreement was silent 
on modification, and the general waiver of alimony “except as otherwise provided” in the 
agreement was not specific enough to waive the wife’s right to seek a modification of 
alimony.   
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• Pomerance v. Pomerance, 112 So. 3d 737 (Fla. 4th DCA 2013).   
 
TRIAL COURT PROPERLY FOUND THAT THE FORMER HUSBAND WAS 
REQUIRED TO PAY ALIMONY AS SET FORTH IN THE PARTIES’ 
SETTLEMENT AGREEMENT. 
 
The parties entered into a marital settlement agreement, wherein the former husband was 
required to pay durational alimony for a period of five years in the amount of $1,875 per 
month with a direct income deduction order of $865.38 every pay period.  The former 
wife filed a petition for dissolution of marriage seeking an order directing compliance 
with the marital settlement agreement.  The former husband filed a motion in opposition 
arguing that he was unable to pay alimony because the former wife had misrepresented 
her financial condition and because he had experienced a substantial change in 
circumstances.  The trial court entered a final judgment approving the marital settlement 
agreement and finding that the former husband had not complied with its terms by failing 
to pay the agreed-upon amounts of alimony.  The former husband filed a petition to 
modify alimony and for a rehearing and argued that he had lost his job and was currently 
unemployed.  The trial court denied the motion, treating it as a motion for rehearing.  The 
former husband then filed another petition for modification and argued that a substantial 
change in circumstances rendered him unable to pay the alimony agreed upon in the 
marital settlement agreement.  The record does not include a final order on this petition.  
The former husband appealed the final judgment of dissolution of marriage.  On appeal, 
the court found held that the trial court properly found that the former husband must pay 
alimony as is set forth in the parties’ settlement agreement, but noted that its opinion does 
not preclude the former husband from proceeding on his pending petition for 
modification. 
 


• Conway v. Conway, 111 So. 3d 925 (Fla. 1st DCA 2013).  
 
TRIAL COURT PROPERLY CALCULATED THE AMOUNT OF ADDITIONAL 
ALIMONY OWED TO THE FORMER WIFE BUT ERRED IN FAILING TO 
GRANT PREJUDGMENT INTEREST ON THE ADDITIONAL ALIMONY 
AWARD. 
 
The former wife filed a motion to enforce the parties’ marital settlement agreement.  
Under the agreement, the former husband was required to pay the former wife 30% of 
any bonuses he received in 2004 and 20% of any bonuses received each year thereafter as 
long as his alimony obligation persisted.  The former husband calculated the former 
wife’s share from the net bonuses, but the former wife believed that she was entitled to a 
share of the gross bonuses and that he had significantly underpaid her. The trial court 
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correctly found that the parties intended the former wife’s share of the former husband’s 
bonuses be deducted from his net bonus.  However, there was evidence that the former 
husband underpaid the wife $31,850.85 in additional alimony to which she was entitled.   
The former wife also argued that the court erred in declining to award her prejudgment 
interest on the additional alimony award.  The trial court did not elaborate in its final 
order as to why it declined to do so, but the fact that the trial court awarded her an 
amount she was owed indicated that she had a right to the amounts she was underpaid 
each year.  As such, the trial court erred in failing to grant prejudgment interest on the 
former wife’s additional alimony award. 
 


• Centeno v. Centeno, 109 So. 3d 1259 (Fla. 2d DCA 2013). 
 
THE TERMS OF THE PARTIES’ MARITAL SETTLEMENT AGREEMENT 
WERE NOT A CLEAR, UNAMBIGUOUS WAIVER BY THE FORMER 
HUSBAND OF HIS RIGHT TO SEEK MODIFICATION OF HIS ALIMONY 
OBLIGATION. 
 
The parties entered into a marital settlement agreement, wherein the former wife was 
awarded $5,000 per month for a period of five years in rehabilitative alimony.  The 
agreement provided certain self-executing modifications of the term and amount of 
rehabilitative alimony if the former wife remarried within the five year term.  Those 
terms were clear and unequivocal.  However, the marital settlement agreement provided 
the following phrase:  “the term of the rehabilitative alimony shall be non-modifiable; 
however, since the alimony is insufficient to meet the needs of the wife as established 
during the parties’ marriage, the amount of the alimony shall be modifiable.”  The former 
husband filed a petition for downward modification of his alimony, which was denied by 
the trial court.  The trial court found that the former husband had waived his right to seek 
modification of the amount of the rehabilitative alimony.  The court agreed with the 
former wife that the quoted phrase limited the parties’ rights to modify to only the former 
wife’s right to seek an increase.  Parties to a marriage may waive their statutory right to 
seek modification of alimony in provisions in a settlement agreement if the language in 
the agreement clearly and unambiguously expresses waiver or if the interpretation of the 
agreement as a whole can lead to no other conclusion but waiver.  The quoted phrase 
suggested that the former wife may seek an increase in the amount of alimony, but the 
language does not clearly and plainly state that such would be the only circumstance 
under which modification may occur.  Therefore, the terms are not a clear waiver by the 
former husband of his right to seek modification.      
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• Smith v. Smith, 110 So. 3d 108 (Fla. 4th DCA 2013).   
 
TRIAL COURT CORRECTLY FOUND THAT THE PARTIES’ MARITAL 
SETTLEMENT AGREEMENT PRECLUDED MODIFICATION OF ALIMONY 
BASED ON THE EXISTENCE OF A SUPPORTIVE RELATIONSHIP. 
 
The former husband filed a petition to terminate his alimony obligation on the grounds 
that his former wife was in a supportive relationship as defined by 61.14(1)(b)1.  The trial 
court found that the marital settlement agreement provided that the alimony obligation 
was “non-modifiable by the parties, in either amount or duration, regardless of any 
change in circumstances of either party” and that it would only terminate upon the death 
of either party or the remarriage of the former wife.  The former husband appealed.  
Florida’s supportive relationship statute provides that cohabitation can be a basis for 
reduction or termination of alimony awards.  However, the statutory right to petition for 
modification of an alimony award may be intentionally or impliedly waived and that 
waiver may be stated in express terms or through interpretation of the agreement as a 
whole.  The parties’ agreement unambiguously provided that the alimony was non-
modifiable and would only cease upon the death of either party or the remarriage of the 
former wife. 
 


• Gibson v. Gibson, 98 So. 3d 764 (Fla. 5th DCA 2012). 
 
COURT’S FAILURE TO ADDRESS WIFE’S REQUEST FOR ALIMONY WAS 
ERROR.   
 
The trial court found that the marriage was a long-term marriage and that the wife had a 
need for and was entitled to permanent alimony.  More importantly, the parties entered a 
stipulated mediation agreement in which both agreed to an award of permanent periodic 
alimony to the wife.  Inexplicably, the final judgment did not award any alimony or 
explain the basis for failing to do so.   
 


• Cook v. Cook, 94 So. 3d 683 (Fla. 4th DCA 2012).   
 
TRIAL COURT ERRED IN FINDING THAT THE FORMER WIFE HAD 
WAIVED HER RIGHT TO SEEK A MODIFICATION OF ALIMONY IN THE 
PARTIES’ SETTLEMENT AGREEMENT. 
 
The parties entered into a mediated marital settlement agreement, which provided that the 
wife did not waive alimony, and the husband would pay her the sum of $1 annually.  The 
agreement specifically stated that the alimony “may be modified upon any modification 







 


85 
 


in custody of the minor children, such that the alimony obligation would be increased. It 
is the intent of the parties that the wife be able to modify this amount at any time there is 
a modification to the custody provisions of this Agreement.”  The former wife petitioned 
for a modification of alimony based on a substantial change in circumstances. The former 
husband moved for summary judgment asserting that because there had not been any 
modification in custody, the former wife did not have the right to modify alimony.  The 
trial court denied the former husband’s motion for summary judgment, but after the 
hearing held that the parties’ agreement provided that alimony was modifiable “only in 
the event that custody was modified.”  The former wife appealed.  The parties’ agreement 
does not contain a limiting clause that waives the former wife’s right to modify alimony 
under circumstances other than after a modification to the custody restrictions. It 
specifically allows for modification of alimony if there is a modification to the custody 
restrictions, but does not restrict the modification of alimony to only those circumstances.  
The modification to custody is not a condition precedent.   
 


• Chovan v. Chovan, 90 So. 3d 898 (Fla. 4th DCA 2012).   
 
FINAL JUDGMENT ACCURATELY REFLECTED THE MARITAL 
SETTLEMENT AGREEMENT WITH REGARD TO ALIMONY, BUT THE 
LENGTH OF SUCH AWARD MUST BE DETERMINED.   
 
The parties began the dissolution proceedings, but then promptly reached a settlement 
agreement.  The wife’s counsel recited the terms of the settlement agreement on the 
record, which included durational alimony to the wife in the amount of $1,000 per month 
as well as the requirement that the husband obtain life insurance to secure same.  The trial 
court asked each party whether they had discussed the terms with their respective lawyers 
and had all their questions answered, and both parties responded in the affirmative.  The 
court requested the parties to submit a proposed final judgment.  Both lawyers jointly 
drafted the proposed judgment, but the wife’s attorney submitted it to the trial court.  
After the proposed judgment had been prepared but before it was entered, the husband 
consulted a new attorney and no longer agreed to all the terms, so he submitted his own 
proposed final judgment.  The court adopted the version submitted by the wife, and the 
husband appealed.  He argued that the trial court failed to make the appropriate findings 
with respect to alimony, but those findings are not needed when the parties enter into a 
settlement agreement.  Florida courts do not take settlement agreements regarding 
spousal support lightly, and it is well established that settlement agreements are highly 
favored in the law.  The fact that one party apparently made a bad bargain is not a 
sufficient ground, by itself, to vacate or modify a settlement agreement.  The final 
judgment entered is consistent with the transcript, so the durational alimony award of 
$1,000 per month is affirmed as is the life insurance requirement, but on remand, the trial 
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court must determine the length of the alimony award.   
 


• Trask v. Trask, 86 So. 3d 592 (Fla. 2d DCA 2012).   
 
FINAL JUDGMENT WHICH MISSTATED THE AMOUNT OF ALIMONY 
PAYMENTS WAS ERROR. 
 
The parties’ settlement agreement provided that the husband would pay the wife thirty-
nine (39) monthly alimony payments of $500 for total, nonmodifiable alimony of 
$19,500.  The final judgment incorporated and approved the agreement but specified that 
the husband was to pay the wife thirty-six monthly alimony payments of $500 for total, 
nonmodifiable alimony of $18,000.  The final judgment should be consistent with the 
amount specified in the agreement.   
 


• Weymouth v. Weymouth, 87 So. 3d 30 (Fla. 4th DCA 2012).  
 
TRIAL COURT’S ALIMONY AWARD WAS APPROPRIATE BASED UPON 
THE PARTIES’ ANTENUPTIAL AGREEMENT. 


 
Shortly before the parties’ marriage, they executed an antenuptial agreement.  The 
agreement provided that the parties specifically waived any claims against the other for 
alimony unless the basis for the dissolution was adultery or abuse.  In the event of 
adultery or abuse, the agreement provided that either party could seek alimony and 
support from the other pursuant to Florida law.  Years later, the husband began having an 
affair, and the wife filed for divorce.  The trial court held that the basis for the dissolution 
was adultery, and the wife was awarded permanent periodic alimony of $3,000 monthly.  
The husband appealed.  The trial court made the specific finding that the basis for the 
dissolution of marriage was that the husband committed adultery, and such finding was 
supported by competent, substantial evidence.  The husband also argued that the trial 
court erred in determining his income.  Even though he testified that his business had 
experienced a slow-down, the wife’s expert offered testimony to the contrary.   
 


• Drdek v. Drdek, 79 So. 3d 216 (Fla. 4th DCA 2012).   
 
CIRCUIT COURT MUST DETERMINE HOW THE FORMER WIFE CAN 
RECOVER PAST-DUE ALIMONY FROM THE FORMER HUSBAND AND 
WHETHER HE HAS THE ABILITY TO PAY. 
 
The parties were divorced in 2005, and the final judgment incorporated a marital 
settlement agreement that provided that the husband would pay the wife permanent non-
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modifiable alimony.  The agreement also contained a provision regarding a waiver of 
either party’s ability to collect life insurance, IRA, 401(k), profit sharing plan and/or 
retirement benefits.  Eight months later, the wife filed a motion for contempt based upon 
the non-payment of alimony.  The husband argued that the $1,067 he receives per month 
in social security is a retirement benefit and is not subject to be used for alimony based 
upon the parties’ agreement.  The magistrate agreed with the husband and entered a 
report finding that the husband was not in willful contempt.  The wife, pro se, never filed 
exceptions, and the judge entered an order incorporating the magistrate’s report.  The 
next magistrate found that the prior magistrate’s interpretation of the parties’ settlement 
agreement was erroneous, but felt that she was without authority to abandon the doctrine 
of the law of the case.  The doctrine of law of the case only applies when matters are 
remanded to a trial court from an appellate court.  Although the remedy the wife sought 
was contempt, the real issue to be determined is how, if at all, she can recover past-due 
alimony since there is no question that the husband owes her all accrued alimony 
payments.   
 


• McClune v. McClune, 79 So. 3d 194 (Fla. 5th DCA 2012).   
 
TRIAL COURT ERRED IN ORDERING ALL OF THE STOCK IN THE IRAS 
TO BE TRANSFERRED TO THE WIFE AS LUMP SUM ALIMONY WITHOUT 
CONDUCTING AN EVIDENTIARY HEARING.    
 
The parties entered into a mediated settlement agreement and dissolved their thirteen (13) 
year marriage.  The final judgment provided that the wife would receive 50% of the 
marital portion of the pension, retirement accounts and IRAs and that she would receive 
all of the Bank of America stock in existence at the time of filing as lump sum alimony.  
She waived any further alimony entitlement.  The husband had an employee stock 
purchase plan from Bank of America containing stock worth approximately $18,000.00 
on the date of filing.  The husband also had a separate 401(k) that contained some bank of 
America stock.  The wife filed a motion for contempt, arguing that the husband refused to 
provide her with all of the Bank of America stock and that he claimed that all of the Bank 
of America stock owed to her as lump sum alimony does not include the Bank of 
America stock contained in his 401(k).  The husband believed that the wife was to 
receive a marital share of his retirement 401(k).  After conducting a hearing, the trial 
court entered an order finding the husband in indirect civil contempt, and he appealed.  
While the terms of the settlement agreement appear clear on their face that the IRAs are 
to be equitably distributed and the stock account goes to the wife as lump sum alimony, 
the trial judge reached the opposite interpretation.  An evidentiary hearing is required to 
ascertain the meaning of this provision. 
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• Khan v. Khan, 79 So. 3d 99 (Fla. 4th DCA 2012).   
 
TRIAL COURT ERRED IN CONCLUDING THAT THE WIFE’S REQUEST FOR 
TEMPORARY ALIMONY WAS PRECLUDED BY THE PARTIES’ MARITAL 
SETTLEMENT AGREEMENT. 
 
In 1998, the parties separated and dissolution proceedings were commenced.  During that 
time, they entered into a marital settlement agreement which provided for alimony to the 
wife in the amount of $6,500 per month for forty-eight (48) months and included a 
provision that a reconciliation would not invalidate the agreement.  In 2000, the parties 
reconciled, and the proceedings were dismissed.  Nine years later, the wife filed the 
present dissolution action.  Her petition sought, among other things, alimony, but did not 
reference the 1999 agreement.  The husband’s answer also did not mention the 
agreement.  The wife thereafter filed a motion for temporary alimony.  The husband 
stipulated to an award of alimony, and the court entered an order on the stipulation.  
Subsequently, the wife filed a motion to increase her temporary alimony.  Before the 
hearing, the husband filed a motion to amend his answer and counter-petition and for the 
first time raised the 1999 agreement as a defense to the wife’s claims for alimony.  He 
also filed a motion to strike the wife’s motion for increase in temporary alimony, arguing 
that the alimony provision of the agreement was non-modifiable.  The trial court granted 
the husband’s motion to amend, and it also granted his motion to strike the hearing on 
additional temporary alimony, based solely upon the language contained in the parties’ 
1999 agreement.  The wife appealed.  Pursuant to Belcher, a party cannot contract away 
his future obligation to pay alimony during a separation prior to dissolution of marriage.  
Public policy prevents a spouse from contracting away his or her obligation of support 
during the marriage. 
 


• Bedoya v. Bedoya, 73 So. 3d 314 (Fla. 3d DCA 2011). 
 
TRIAL COURT ERRED BY USING THE WRONG STARTING DATE FOR THE 
ALIMONY AWARD. 
 
Despite the fact that the parties’ separation agreement provided for alimony from the date 
the agreement was entered into on January 7, 2004, the final judgment only granted the 
wife the $150 per month from the date of the filing of the action on September 16, 2009.  
In addition, the court erred by denying prejudgment interest.   
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F. Life Insurance 
 


• Shulstad v. Shulstad, 192 So. 3d 605 (Fla. 2d DCA 2016). 
 
TRIAL COURT ERRED BY ORDERING HUSBAND TO MAINTAIN $750,000 
LIFE INSURANCE POLICY AS SECURITY FOR SUPPORT OBLIGATIONS 
WHERE THERE WAS NO EVIDENCE AS TO THE COST OR HUSBAND’S 
ABILITY TO PAY. 
 
The former husband appealed the final judgment arguing that the trial court erred by 
ordering him to maintain a $750,000 life insurance policy as security for his support 
obligation.  While the trial court may require a party to secure alimony payments with life 
insurance, the record should contain evidence of that party’s insurability, the cost of the 
proposed insurance, and the payor’s ability to afford it.  The former husband had a 
$500,000 policy, which he had the ability to maintain. There was no evidence to support 
an increase in coverage.  The case was thus reversed and remanded for further 
proceedings. 
 


• Lathrop v. Lathrop, 197 So. 3d 71 (Fla. 2d DCA 2016). 
 
TRIAL COURT ERRED IN REQUIRING HUSBAND TO MAINTAIN LIFE 
INSURANCE POLICY AS SECURITY FOR ALIMONY. 
 
The former husband appealed an amended final judgment of dissolution of marriage 
arguing that the trial court erred in requiring him to maintain a life insurance policy to 
secure that award.  The court had previously held that without special circumstances, a 
spouse cannot be required to maintain a life insurance policy as security for payment of 
permanent alimony.  The final judgment must set forth sufficient findings of those special 
circumstances to justify requiring a former spouse to maintain a policy. Here, the trial 
court failed to do so and thus that portion of the final judgment was reversed. 
 


• Palmer v. Palmer, 198 So. 3d 1035 (Fla. 5th DCA 2016). 
 
TRIAL COURT ERRED IN REQUIRING FORMER HUSBAND TO SECURE 
ALIMONY OBLIGATION WITH LIFE INSURANCE WITHOUT MAKING ANY 
FINDINGS AS TO THE COST AND SPECIAL CIRCUMSTANCES JUSTIFYING 
THE NEED FOR LIFE INSURANCE. 
 
The former husband appealed the final judgment of dissolution of marriage raising issue 
with the trial court’s requirement that he obtain life insurance to secure his alimony 
obligations without making the adequate factual findings.  Orders which require a spouse 
to obtain a life insurance policy to secure an alimony award must be supported by the 
record.  Further, the trial court must make findings in the order as to the cost of life 
insurance and the special circumstances justifying the need for insurance.  The trial 
court’s failure to make such findings in support of the award is reversible error.  The 
record in this case was devoid of any testimony or evidence regarding life insurance or 
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any special circumstances which justify an award of it.  On remand, the trial court must 
make the sufficient findings of fact to support the award of life insurance or to remove 
the requirement altogether.  
 


• Burton v. Burton, 127 So. 3d 656 (Fla. 4th DCA 2013).   
 
TRIAL COURT ERRED IN FAILING TO MAKE REQUISITE FINDINGS 
WHEN ORDERING THE HUSBAND TO PURCHASE LIFE INSURANCE TO 
SECURE ALIMONY PAYMENTS.  
 
The trial court ordered the husband to purchase life insurance to secure the payment of 
alimony in accordance with section 61.08(3), Florida Statutes.  However, the trial court 
did not make the required findings in ordering him to do so.  When ordering a party to 
purchase life insurance, the trial court must make specific evidentiary findings regarding 
the availability and cost of insurance, the obligor’s ability to pay, and the special 
circumstances that warrant the requirement for security of the obligation.  On remand, the 
trial court must make these requisite findings.   
 


• Froeschle v. Froeschle, 122 So. 3d 967 (Fla. 2d DCA 2013).   
 
TRIAL COURT ERRED BY INCREASING THE AMOUNT OF THE REQUIRED 
LIFE INSURANCE POLICY WITHOUT MAKING THE NECESSARY 
FINDINGS. 
 
The former husband appealed the order granting a downward modification of his alimony 
but denying the termination of alimony and requiring him to maintain a $250,000 life 
insurance policy.  The parties’ twenty-eight (28) year marriage was dissolved in 2006.  
They entered into a marital settlement agreement which required the former husband to 
maintain a $500,000 life insurance policy to secure his alimony obligation.  Prior to the 
hearing on the former husband’s petition for modification of alimony, the parties agreed 
to reduce the policy amount to $132,000.  In its order on modification, the trial court 
ordered the former husband to maintain a life insurance policy in the amount of 
$250,000.  This was error since there was no evidence adduced at the hearing regarding 
whether the former husband could afford the required life insurance policy.  Moreover, 
the trial court did not make a finding that the $250,000 life insurance policy was 
necessary to secure the alimony obligation.  The trial court must amend the life insurance 
requirement to reflect the $132,000 life insurance policy agreed to by the parties.   
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• Brennan v. Brennan, 122 So. 3d 923 (Fla. 4th DCA 2013).  
 
IT WAS ERROR FOR THE TRIAL COURT TO ORDER THE FORMER 
HUSBAND TO MAINTAIN LIFE INSURANCE TO SECURE HIS SUPPORT 
OBLIGATIONS WITHOUT MAKING ANY FINDINGS REGARDING THE 
NECESSITY OR COST OF SAME. 
 
The former husband appealed the final judgment of dissolution of marriage which 
required him to maintain life insurance to secure his alimony and child support 
obligations.  If the trial court orders a spouse to obtain life insurance, then it must make 
specific findings as to the availability and cost of the policies and the impact of such cost 
on the husband.  The amount of life insurance required must not exceed the support 
obligation.  Here, the trial court failed to make any findings regarding the necessity or 
cost of the insurance, so that portion of the order must be reversed.  
 


• Packo v. Packo, 120 So. 3d 232 (Fla. 5th DCA 2013).   
 
TRIAL COURT MUST RECONSIDER THE LIFE INSURANCE OBLIGATION 
IMPOSED ON THE FORMER HUSBAND OR SUPPORT SUCH OBLIGATION 
WITH THE REQUISITE FINDINGS. 
 
The former husband appealed the final judgment that dissolved his marriage to the former 
wife and required him to maintain a $500,000 life insurance policy, naming the wife as 
the sole and irrevocable beneficiary, as security for his support obligations.  The life 
insurance requirement failed to include the detailed findings needed.  A trial court has the 
power to order any party responsible for the payment of alimony to purchase or maintain 
a life insurance policy or a bond to the extent necessary to protect the award.  This 
obligation, however, must be supported by specific evidentiary findings regarding the 
availability and cost of insurance, the obligor’s ability to pay, and the special 
circumstances that warrant the requirement for security of the obligation.  A trial court’s 
failure to make the required findings constitutes reversible error.  Additionally, the 
amount of insurance ordered must be related to the support obligation and cannot exceed 
same.   
 


• Busciglio v. Busciglio, 116 So. 3d 620 (Fla. 2d DCA 2013).   
 
TRIAL COURT’S ORDER REQUIRING THE WIFE TO MAINTAIN LIFE 
INSURANCE ERRONEOUSLY FAILED TO PROVIDE THE SPECIAL 
CIRCUMSTANCES JUSTIFYING SUCH REQUIREMENT.   
 
During the marriage, the wife maintained a life insurance policy in the face amount of $1 
million.  The final judgment mandated that she maintain the policy and that the husband 
and the children continue as equal beneficiaries of the policy.  The order was silent as to 
whether the purpose of the life insurance was to secure the payment of alimony, child 
support, or both.  Section 61.08(3) authorizes a trial court to protect future payments of 
alimony by ordering a party to maintain life insurance to the extent necessary.  In this 
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case, the wife was ordered to pay the husband alimony because she had a far greater 
income than he.  However, in the absence of special circumstances, a spouse cannot be 
required to maintain life insurance for the purpose of securing an alimony obligation.  
Generally, permanent periodic alimony for support is limited to the traditional 
requirement of termination upon the obligor’s death.  Here, if the life insurance was 
ordered for securing alimony, the circumstances justifying it must be provided in the final 
judgment.  Additionally, the trial court should specify whether upon the wife’s death, the 
husband will receive only that portion of the proceeds required to compensate him for 
alimony payments due, but not yet paid or otherwise.   
 


• Sweeny v. Sweeny, 113 So. 3d 987 (Fla. 5th DCA 2013).  
 
TRIAL COURT’S FINDINGS SUPPORTED THE ALIMONY AWARD BUT DID 
NOT SUPPORT THE REQUIREMENT THAT THE FORMER HUSBAND 
SECURE SAME WITH LIFE INSURANCE.  
 
The former husband appealed the court’s award of $7,200 per month in alimony as well 
as the requirement that he secure same with life insurance.  To the extent necessary to 
protect an award of alimony, the court may order any party who is ordered to pay 
alimony to purchase or maintain a life insurance policy or a bond, or to otherwise secure 
such alimony award with any other assets which may be suitable for that purpose.  The 
monthly alimony award was justified, but security is only justified if there is a 
demonstrated need to protect the alimony recipient, such as when she would be left in 
dire economic straits upon the death of the payor.  The trial court must set forth specific 
findings of special circumstances, the payor spouse’s ability to afford the security, and 
whether the security exists only for arrearages, or alternatively, if the whole or portion of 
the security is payable to the surviving family to minimize economic harm.  Here, the 
trial court’s findings do not support the order requiring the security, and the evidence 
would not support the necessary findings in any event, as the wife received a large 
equitable distribution and she was able to work to support herself.   
 


• Payton v. Payton, 109 So. 3d 280 (Fla. 1st DCA 2013).   
 
TRIAL COURT ERRED IN ORDERING THE HUSBAND TO MAINTAIN LIFE 
INSURANCE. 
 
The final judgment ordered the husband to obtain and maintain a life insurance policy in 
the amount of $50,000 to secure his alimony obligation.  The former husband correctly 
asserted that no evidence was adduced at trial regarding the reasonable availability of the 
life insurance, the cost thereof, or his ability to pay.   
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• Zvida v. Zvida, 103 So. 3d 1052 (Fla. 4th DCA 2013). 
 
TRIAL COURT FAILED TO MAKE THE NECESSARY FINDINGS TO 
SUPPORT THE REQUIREMENT THAT THE HUSBAND MAINTAIN LIFE 
INSURANCE TO SECURE THE PAYMENT OF ALIMONY. 
 
The trial court awarded the wife durational alimony of $1,500 per month for fourteen 
(14) years.  The court ordered the husband to maintain a life insurance policy in the 
amount of $50,000, naming the wife as beneficiary in order to secure the payment of 
alimony.  While the trial court does have the authority to order a party to obtain life 
insurance to secure the payment of alimony, it must make specific evidentiary findings 
regarding the availability and cost of insurance, the obligor’s ability to pay, and the 
special circumstances that warrant the requirement for security of the obligation. The trial 
court did not make a specific finding of special circumstances, the availability and cost of 
insurance, and the husband’s ability to pay.  This was reversible error.   
 


• Morrell v. Morrell, 103 So. 3d 985 (Fla. 4th DCA 2012). 
 
TRIAL COURT DID NOT ERR IN DETERMINING THAT THE LIFE 
INSURANCE OBLIGATION WAS A SUPPORT OBLIGATION ENFORCEABLE 
BY CONTEMPT. 
 
The trial court found the former husband in contempt for failing to maintain the amount 
of life insurance required under the property settlement agreement and final judgment of 
dissolution of marriage.  The former husband argued on appeal that the final judgment 
does not provide for alimony or other support for the former wife, and therefore, the life 
insurance was part of equitable distribution and not punishable by contempt.  However, 
the evidence presented at trial supported the former wife’s position that the provision of 
life insurance was in the nature of support.  It is noteworthy that earlier in the 
proceedings, the former husband petitioned for modification to end the life insurance 
premiums, but the former wife defended, claiming the life insurance was part of an 
equitable distribution scheme and not modifiable.  The former husband voluntarily 
dismissed his petition, and the former wife began these contempt proceedings, taking the 
contrary position.  Should there be subsequent proceedings, principles of judicial estoppel 
would preclude the former wife from maintaining that the insurance provision is part of 
equitable distribution of property and therefore non-modifiable.    
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• Therriault v. Therriault, 102 So. 3d 711 (Fla. 1st DCA 2012).  
 
TRIAL COURT ABUSED ITS DISCRETION IN ORDERING HUSBAND TO 
MAINTAIN LIFE INSURANCE. 
 
The trial court abused its discretion by ordering the husband to maintain $500,000 in life 
insurance to secure his alimony obligation without making specific evidentiary findings 
as to the availability and cost of the insurance, the husband’s ability to pay, and the 
special circumstances that warrant such security. 
 


• Elbaum v. Elbaum, 86 So. 3d 1272 (Fla. 4th DCA 2012).   
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ITS AWARD OF 
ALIMONY AS TO TYPE OR AMOUNT BUT DID ABUSE ITS DISCRETION IN 
REQUIRING THE HUSBAND TO SECURE SUCH OBLIGATION WITH LIFE 
INSURANCE. 
 
On appeal, the husband first argued that the trial court abused its discretion in requiring 
him to pay $3,160.25 in permanent periodic alimony as he lacks the ability to pay such 
amount.  The $3,160.25 alimony award, however, includes the $1,668 per month the 
husband is required to pay for the mortgage.  Once the husband satisfies the mortgage, 
his monthly alimony obligation is limited to $1,492.25.  The type or amount of alimony is 
not an abuse of the court’s discretion.  Next, the husband correctly claimed that the 
requirement that he secure his alimony obligation with life insurance was error, since the 
judgment does not contain the factual findings that must accompany such a provision.  To 
require such security, the trial court must make findings as to the availability and cost of 
insurance, the obligor’s ability to pay, and the special circumstances that warrant such 
security.   
 


• Galstyan v. Galstyan, 85 So. 3d 561 (Fla. 4th DCA 2012).   
 
TRIAL COURT ABUSED ITS DISCRETION BY ORDERING THE HUSBAND 
TO OBTAIN LIFE INSURANCE AND A BOND AS SECURITY FOR THE 
ALIMONY PAYMENTS.   
 
The trial court directed the husband to obtain a $1 million term life insurance policy and 
to post bond in the amount of $1 million to secure his alimony obligation. The court 
maintains discretion to order the paying spouse to purchase or maintain a life insurance 
policy or a bond.  The conjunction “or” expresses the choice of the court to order one or 
the other, but not both.  Also, if the trial court orders a spouse to obtain life insurance, 
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then it must make specific findings as to the availability and cost of the policies and the 
impact of such cost on the husband.  An order requiring a party to maintain a life 
insurance policy to secure alimony is justified only if there is a demonstrated need to 
protect the alimony recipient.   
 


• Weymouth v. Weymouth, 87 So. 3d 30 (Fla. 4th DCA 2012).   
 
TRIAL COURT’S LIFE INSURANCE REQUIREMENT WAS EXCESSIVE. 
 
A trial court may require an obligated spouse to purchase or maintain life insurance to 
protect an award of alimony, but such requirement is only justified if there is a 
demonstrated need to protect the alimony.  The amount of life insurance required must be 
related to the extent of the obligation being secured.  Here, the husband was ordered to 
maintain $1,000,000 in life insurance.  This was excessive, given that the child support 
obligation was to expire in a few years and the alimony could be secured with a lesser 
amount of insurance.  In addition, the court should allocate the amount of life insurance 
designated to secure the alimony award versus the amount designated to secure the child 
support award.  
 


• Foster v. Foster, 83 So. 3d 747 (Fla. 5th DCA 2011). 
 
TRIAL COURT REVERSIBLY ERRED BY FAILING TO MAKE THE 
REQUIRED FINDINGS OF FACT NECESSARY TO UNDERPIN THE LIFE 
INSURANCE REQUIREMENT.  
 
The trial court ordered the husband to maintain his current life insurance policy and to 
retain the wife as beneficiary to ensure the payment of his alimony obligation.  A court 
has the authority to protect an award of alimony by requiring the obligor to purchase and 
maintain a life insurance policy to secure his obligation.  In order to support the 
requirement for life insurance, the trial court must make specific evidentiary findings 
regarding the availability and cost of insurance, the obligor’s ability to pay, and the 
special circumstances that warrant the requirement for security of the obligation.  
Moreover, the amount of insurance must be related to the extent of the obligation being 
secured.   
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• Gordon v. Gordon, 63 So. 3d 824 (Fla. 5th DCA 2011). 
 
TRIAL COURT ERRED IN REQUIRING HUSBAND TO MAINTAIN $1 
MILLION IN LIFE INSURANCE TO SECURE HIS ALIMONY AWARD. 
 
Because the wife suffered from significant health ailments and her last employment 
outside of the home was over ten (10) years ago, the court declined to impute income to 
her.  The trial court ordered the husband to pay $7,500.00 per month in permanent 
periodic alimony.  In order to secure the alimony and child support awards, the husband 
was ordered to maintain life insurance in the amount of $1,000,000.00 with the wife 
being designated as the sole irrevocable beneficiary.  There was insufficient evidence to 
support a finding that insurance in excess of the $600,000.00 currently maintained by the 
husband was available or affordable.  While the court may require, in appropriate 
circumstances, that an alimony award be secured by life insurance on the obligor, there 
must be evidence in the record and findings as to the cost of the insurance being required 
in order to establish that the obligor can afford such insurance coverage.  The court also 
erred in failing to allocate the amount of life insurance designated to secure the alimony 
and that designated to secure the amount of child support.  
 


• David v. David, 58 So. 3d 336 (Fla. 5th DCA 2011). 
 
COURT DID NOT ERR IN AWARDING THE WIFE PERMANENT PERIODIC 
ALIMONY BUT DID ERR IN REQUIRING THE HUSBAND TO OBTAIN A 
LIFE INSURANCE POLICY TO SECURE SAME.  
 
The husband argued that the trial court abused its discretion in awarding the wife 
permanent periodic alimony, claiming that the award made him unable to pay even his 
most basic expenses.  He claimed that rehabilitative alimony should have been awarded.  
The husband’s argument is without merit because neither party presented any evidence of 
a rehabilitative plan.  Further, the record did not support the husband’s contention that he 
was unable to maintain his lifestyle if he paid the wife the amount of alimony ordered.  
The husband correctly argued that the court erred in requiring him to obtain a life 
insurance policy, with the wife as the designated beneficiary, to secure his alimony 
obligation.  Neither party presented any evidence concerning the need to secure the 
alimony obligation, the husband’s insurability, the cost of the proposed insurance, or the 
husband’s ability to afford the insurance.      
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• Peters v. Blackshear, 53 So. 3d 1233 (Fla. 1st DCA 2011). 
 
COURT ERRED IN REQUIRING THE OBLIGOR TO MAINTAIN A LIFE 
INSURANCE POLICY TO PROTECT THE ALIMONY AWARD.  
 
The trial court awarded permanent periodic alimony to the wife and required the husband 
to maintain $360,000 in life insurance to secure that award.  A trial court may order an 
obligor to buy or maintain life insurance to otherwise protect the alimony award.  Here, 
however, the record did not reveal any of the “special circumstances” required by the 
case law to impose such a requirement on the husband. 
 
G. Tax Considerations 
 


• Kuchera v. Kuchera, 123 So. 3d 631 (Fla. 4th DCA 2013).   
 
TRIAL COURT ERRED BY DECLINING TO CATEGORIZE THE PAYMENTS 
DUE TO THE WIFE WITH RESPECT TO DEDUCTIBILITY AND 
TAXABILITY.    
 
The parties’ marital settlement agreement, under a provision tiled “Lump Sum Alimony 
and Equitable Distribution,” required the former husband to pay the former wife half of 
his salary after the payment of child support for ten years, to be followed by yearly 
payments of $10,000.  The parties agreed that the provision would be non-modifiable, but 
the agreement was silent as to whether the payments would be deductible by the former 
husband or includable in the income of the former wife.  The usual treatment of alimony 
is to make it taxable to the recipient and deductible by the payor.  However, payments are 
not deductible by the payor if they are part of a property settlement.  Lump sum alimony 
is a fixed and certain amount, the right to which is vested in the recipient and which is not 
therefore subject to increase, reduction, or termination in the event of any contingency, 
including death or remarriage.  Here, if the payments qualify as lump sum alimony, they 
remain payable to the former wife’s estate in the event of her death, and consequently, 
generally will not be deductible by the former husband under the relevant Internal 
Revenue Code provisions.  The parties’ accountants disagreed as to whether the former 
husband could deduct the payments, so the trial court declined to characterize the 
payments.  On remand, the trial court must indicate whether or not the payments should 
be deductible by the former husband and taxable to the former wife.    
 


• Tarkow v. Tarkow, 128 So. 3d 82 (Fla. 2d DCA 2013). 
 
COURT ERRED IN FAILING TO ACCOUNT FOR INCOME TAX 
CONSEQUENCES OF THE ALIMONY AWARD AND THE WIFE’S CURRENT 
INVESTMENT INCOME. 
 
The parties were divorced in 2000 after a twenty-eight (28) year marriage.  On appeal 
from the final judgment, the court reduced the amount of the permanent periodic alimony 







 


98 
 


award to the former wife.  In May 2010, the former husband filed a petition seeking a 
reduction or termination of his alimony obligation based on a substantial change in 
circumstances consisting of a significant reduction in his income.  He also alleged that 
the former wife was in a supportive relationship.  At the time of filing the petition, he was 
obligated to pay the former wife $6,000 per month in permanent periodic alimony.  The 
General Magistrate found that there had been a substantial change in circumstances based 
on the decrease in the former husband’s income and further found that the change was 
not contemplated at the time of the final judgment, and that the change was sufficient, 
material, involuntary and permanent in nature.  The General Magistrate also found that 
the former wife was in a supportive relationship based on the evidence and a review of 
the factors outlined in section 61.14(1)(b)(2).  After analyzing the former husband’s 
ability to pay and the former wife’s current needs, the General Magistrate recommended 
that the former husband’s petition for modification be granted and that his alimony 
obligation should be reduced to $1,294.06 per month.  Both parties filed timely 
exceptions, but the circuit court denied the exceptions.  The former wife then moved for a 
rehearing, which was also denied by the circuit court.  The former wife appealed the 
order, and the former husband cross-appealed.  The former wife first argues that the court 
failed to consider the income tax consequences of the reduced alimony award to the 
former wife in determining her need for continued support.  The General Magistrate used 
a chart of the former wife’s lifestyle expenditures in order to calculate the former wife’s 
living expenses.  Among the expenses, the chart contained a $13,497 item for income 
taxes, but the court declined to consider that entry.  The court calculated the former 
wife’s income from sources other than alimony and subtracted her current monthly need 
from that amount to calculate the monthly alimony award.  This was error because the 
calculations fail to take into account the effect of federal and state income taxes on the 
former wife’s needs.  Section 61.08(2)(h) requires the court to consider the tax treatment 
and consequences to both parties of any alimony award, and it is error to fail to do so 
when such evidence is presented.  Next, the former wife argues that the court erred in 
using outdated information to calculate her investment income.  As the matter was unable 
to be concluded in one day, the parties reconvened before the General Magistrate two 
months later to conclude the final hearing. At the continuation of the hearing, the former 
wife proffered evidence that her investment accounts had been reduced in value in the 
amount of $61,146 during the period between the two sessions.  While the former 
husband did not dispute this evidence, he objected to its admission, and the court 
sustained the objection.  As such, the General Magistrate’s calculations substantially 
overstated the former wife’s investment income.  These two errors led to an alimony 
award that was less than necessary to meet the former wife’s needs. 
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H. Retroactive Alimony 
 


• Pollack v. Pollack, 181 So. 3d 1287 (Fla. 5th DCA 2016).  
 
TRIAL COURT ERRED BY TERMINATING ALIMONY RETROACTIVELY TO 
DATE OF COHABITATION RATHER THAN DATE OF FILING PETITION. 
 
The former wife appealed an order terminating the former husband’s permanent alimony 
obligation based on the finding that the former wife was now in a supportive relationship.   
However, the trial court terminated the alimony retroactively to the date when the former 
wife began cohabitating with her significant other.  The trial court was subsequently 
directed to enter a new order terminating alimony retroactively to the date of the 
supplemental petition for modification. 
 


• Serbousek v. Lucas, 191 So. 3d 539 (Fla. 5th DCA 2016). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION BY RELYING ON 
EXPERT TESTIMONY REGARDING REVENUE FROM HUSBAND’S 
BUSINESS IN DETERMINING NEED AND ABILITY TO PAY.  TRIAL COURT 
ERRED IN FAILING TO ADDRESS WIFE’S CLAIM FOR RETROACTIVE 
ALIMONY.   
 
The former wife appealed the final judgment arguing that the trial court erred in its award 
of permanent periodic alimony and failure to award retroactive alimony.  The former 
husband was a general contractor and the former wife assisted in the business.  During 
the three-day trial, the parties’ experts estimated the business had an income of about 
$80,000.  The trial judge found neither of the parties to be credible.  The trial court 
awarded the former wife $2,000 per month in permanent periodic alimony.  While the 
trial court has a great deal of discretion in determining the alimony award, the trial court 
must first make a factual determination as to need and ability to pay.  The final judgment 
made extensive findings as to the statutory factors.  The trial court relied on the testimony 
of the experts as to the business revenue to determine need and ability to pay alimony.  
There was no abuse of discretion in the trial courts reliance because the testimony of 
neither party was credible.  However, the trial court failed to address the former wife’s 
claims for retroactive alimony.  Because the trial court made no findings as to retroactive 
alimony, the issue was remanded for further consideration.   
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• Henry v. Henry, 191 So. 3d 995 (Fla. 4th DCA 2016). 
 
TRIAL COURT’S AWARD OF ALIMONY WAS IMPROPERLY BASED ON 
INCORRECT CALCULATIONS OF INCOME. TRIAL COURT ERRED IN 
AWARDING RETROACTIVE ALIMONY FOR PERIOD WHEN THE PARTIES 
STILL LIVED TOGETHER AND FAILED TO MAKE FINDINGS WITH 
REGARD TO NEED AND ABILITY TO PAY.  
 
The former wife’s gross income was $44,104.32, as shown in her financial affidavit. 
However, the trial court used $39,875.60 as her yearly income. The trial court used 
$53,555.80 as the husband’s gross income based on testimony presented at trial that the 
former husband earned $54,010.80 for a 46-week period, which included a one-time 
bonus of $7,500.  The trial court divided $54,010.80 by 446 weeks, multiplied the result 
by 52 weeks, and then subtracted the bonus.  In actuality, the trial court should have 
subtracted $7,500 from $54,010.80, divide by 46, and then multiply by 52 to come to 
$52,577.43.  The correct calculations result in $3,675 gross monthly income for the 
former wife, and $4,381 for the former husband.  As a result of the miscalculation, the 
trial court abused its discretion in awarding $500 per month in alimony to the former 
wife. The court thus reversed and remanded for the trial court to recalculate the alimony 
award. As for retroactive alimony, the trial court must make specific findings regarding 
need and ability to pay.  Because the trial court miscalculated income, the trial court 
should re-determine the retroactive alimony award based on the proper calculation of 
income. The trial court further failed to make specific findings of the former wife’s need 
and the former husband’s ability to pay during the relevant period of time.  The court 
erred in finding that the former wife has a need and the former husband does not have the 
current ability to pay all of the alimony the former wife needs. The court thus reversed 
the award and remanded for the trial court to consider the evidence and make the proper 
findings of past need and ability to pay. Then, the trial court should recalculate the 
amount of alimony owed based on the proper incomes of the parties and relevant period 
of time for which alimony is owed.  
 


• Lafferty v. Lafferty, 134 So. 3d 1142 (Fla. 2d DCA 2014). 
 
COURT ERRED IN CALCULATING RETROACTIVE ALIMONY. 
 
In the final judgment, the court awarded the former wife retroactive alimony of $29,423 
and durational, periodic alimony of $1000 monthly for five years.  The former husband 
appealed this award, first arguing that the amount of retroactive alimony was error.  On 
appeal, the court agreed with the former husband.  The former wife’s CPA did not look to 
the former wife’s need during the applicable time period, but rather added the net 
disposable income attributed to each party together and decided that the former wife was 
entitled to 45% of that amount.  From that number, the CPA deducted the former wife’s 
net, disposable income, and that is the amount the trial court awarded in retroactive 
alimony.  However, there is no competent evidence of the former wife’s need for this 
amount or the reason for the percentage awarded to her.  In addition, the court found that 
the former husband made a one-time $1,000 payment for the former wife’s rent, and that 
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amount should have been set off against the retroactive alimony award.  While a set off 
against alimony payments is generally frowned upon, it may be appropriate where there 
are compelling equitable criteria.   
 


• Hoffman v. Hoffman, 127 So. 3d 863 (Fla. 2d DCA 2013).  
 
TRIAL COURT ABUSED ITS DISCRETION IN ORDERING THE HUSBAND 
TO PAY AN AMOUNT OF MONTHLY RETROACTIVE ALIMONY WHICH 
LEFT HIM WITH INSUFFICIENT FUNDS TO SUPPORT HIMSELF. 
 
The husband appealed a temporary order which awarded the wife temporary spousal 
support, child support, and attorney’s fees.  These payments consumed more than 80% of 
his net monthly income and left him with insufficient funds to pay his rent.  Temporary 
awards are among those areas where trial judges have the very broadest discretion.  
However, the correct standard by which temporary support and alimony are to be 
assessed balances needs, as fixed by the parties’ standard of living on the one hand, and 
the ability to pay, on the other.  A temporary award that virtually exhausts one party’s 
income and deprives that party of the ability to support himself is not based on that 
party’s ability to pay and constitutes an abuse of discretion.  Here, the trial court 
determined that the husband had the ability to provide the wife with $3500 per month in 
temporary alimony and further found that he owed the wife $22,730 in retroactive 
alimony.  The trial court directed the husband to pay $350 per month in retroactive 
support until the full amount was paid. Those payments, combined with the court-ordered 
child support and attorney’s fees and costs, represented over 80% of the husband’s net 
monthly income.  The trial court did not err in its decision to award the wife $3500 per 
month in temporary alimony or in the amount of retroactive alimony it found to be due 
and owing.  However, the payments of $350 per month toward the retroactive alimony, 
combined with the other court-ordered payments, tipped the scale in that it deprived the 
husband of sufficient funds to support himself.  On remand, the court should reduce the 
amount the husband is required to pay in retroactive alimony.  It also must consider the 
effect of the alimony on the wife’s ability to pay some or all of her attorney’s fees and 
whether the husband has the ability to pay same after making his support payments.  The 
court also noted that based on the short duration of the parties’ marriage (less than four 
(4) years), it was unlikely that the court would ultimately award any long-term alimony.     
 


• Huffman v. Huffman, 109 So. 3d 1268 (Fla. 2d DCA 2013). 
 
TRIAL COURT FAILED TO PROPERLY CREDIT THE HUSBAND FOR 
ALIMONY PAID DURING THE PENDENCY OF THE PROCEEDINGS.   
 
The husband appealed the amended final judgment of dissolution of marriage. The 
original final judgment stated the exact amount the husband paid as support payments in 
2004, 2005, and 2006, prior to the final judgment entered in 2007.  In the amended final 
judgment, the court awarded retroactive alimony to the wife and stated that it would be 
added to her equalization payment, subject to credit for alimony actually paid.  However, 
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because the amended equitable distribution schedule did not take the payments into 
account, the husband needs to be credited for same.   
 


• Hollingsworth v. Hollingsworth, 90 So. 3d 989 (Fla. 4th DCA 2012).   
 
TRIAL COURT’S FAILURE TO APPLY CREDITS TO THE HUSBAND 
AGAINST THE RETROACTIVE ALIMONY AWARD WAS ERROR. 
 
The trial court awarded the wife retroactive alimony of $1,100 per month for an eleven 
(11) month period, totaling $12,100.  The trial court found that the former husband 
should receive a credit against his alimony obligation for $1,353 for funds already paid to 
the wife during the retroactive period.  Nevertheless, the final judgment required the 
husband to pay the total sum of retroactive alimony and made no allowance for the credit.   
 


• Vitro v. Vitro, 122 So. 3d 382 (Fla. 4th DCA 2012). 
 
TRIAL COURT ERRED IN ITS ASSESSMENT OF RETROACTIVE ALIMONY. 
 
The husband argued that the award of retroactive alimony was erroneous.  An appellate 
court will not disturb the trial court’s award of retroactive alimony unless there is an 
abuse of discretion.  The final judgment stated that the parties separated in late 2008 and 
that the petition was filed in early 2009.  The retroactive amount was calculated from the 
parties’ separation.  An award of retroactive alimony must be based on the receiving 
spouse’s need for alimony and the paying spouse’s ability to pay.  The record does not 
support the trial court’s findings that the alimony award should relate back to 2008, 
where the petition was not even filed until February of 2009.   
 


• Featherston v. Featherston, 86 So. 3d 549 (Fla. 2d DCA 2012).   
 
TRIAL COURT ERRED BY DENYING THE WIFE RETROACTIVE ALIMONY 
SIMPLY BECAUSE SHE HAD A NONMARITAL ASSET AVAILABLE TO HER. 
 
After the birth of the parties’ triplets, the wife primarily worked as a homemaker raising 
the children.  She did not work outside of the home until the end of the marriage when 
she worked in retail earning $20,000 per year.  The husband was a sea captain earning 
$70,000 per year.  The wife sought temporary support during the proceeding, but no 
order was ever entered, and the husband did not pay any temporary support to the wife.  
In the final judgment, the trial court awarded the wife $1,250 per month in permanent 
periodic alimony, but denied her an award of retroactive alimony based on the fact that 
she inherited approximately $400,000 from her parents when they died, which the wife 
had been using to support herself during the dissolution proceeding.  The trial court found 
that the wife had not proven that there was a retroactive need or ability to pay temporary 
support.  The court was clearly influenced by the fact that the wife had a nonmarital 
liquid asset available to her.  However, a spouse should not necessarily have to consume 
a separate asset to support herself during the pendency of a dissolution proceeding in 
order to maintain the standard of living enjoyed by the parties during the marriage.  The 
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evidence presented at the final hearing established that the husband’s ability to contribute 
to the wife’s support and the wife’s need for support during the pendency of the divorce 
was similar to the husband’s ability to pay and the wife’s need at the time of trial.  She 
should be awarded retroactive alimony of $1,250 per month with prejudgment interest. 
 


• Byrne v. Byrne, 128 So. 3d 2 (Fla. 3d DCA 2012).   
 
TRIAL COURT ERRED BY RETROACTIVELY INCREASING THE ALIMONY 
AWARD. 
 
The trial court awarded the husband $1,500 per month and then awarded him an 
additional $18,000 in retroactive alimony based on the worthlessness of an account he 
was given in equitable distribution.  This essentially penalized the wife for the husband’s 
unauthorized expenditure of the wife’s marital portion of the account by using its lack of 
value as a justification for retroactively increasing the husband’s alimony award.   
 
I. Temporary Support 
 


• Dunkel v. Dunkel, 196 So. 3d 480 (Fla. 2d DCA 2016). 
 
TRIAL COURT ERRED IN REQUIRING FORMER HUSBAND TO CONTINUE 
PAYMENT OF TEMPORARY ALIMONY POST-JUDGMENT. 
 
The former husband appealed the amended final judgment of dissolution of marriage as 
to the award of continued temporary alimony.  During the pendency of the case, the 
parties entered into a temporary mediation agreement that provided for temporary 
alimony payments to the former wife.  The amended final judgment stated that the former 
wife remains in need of, and the former husband had the ability to pay the temporary 
alimony award.  The trial court found that the former wife would fall from prosperity to 
misfortune if support was terminated before she received her half of equitable 
distribution.  The trial court then ordered that the agreement remain in full force and 
effect until the equitable distribution transfers had been completed.  Accordingly, the trial 
court denied the former wife’s request for lump sum alimony.  The order requiring the 
former husband to continue paying temporary alimony constitutes an error of law.  While 
an appellate court will not disturb an alimony award where it is supported by competent 
substantial evidence, the trial court must have complied with the governing law.  The 
appellate court reviewed this case de novo as to whether the trial court correctly applied 
the law to the facts.  Temporary alimony awards are merged into the final judgment and 
do not continue after the final judgment.  Neither party requested nor consented to post-
judgment continuation of the temporary alimony award.  Further, the former wife waived 
her right to seek alimony.  Therefore, the temporary mediation agreement terminated 
upon entry of the final judgment and cannot be the basis for a continued award of 
temporary alimony. 
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• Fortunoff v. Morris, 197 So. 3d 128 (Fla. 4th DCA 2016). 
 
TRIAL COURT ERRED IN AWARDING TEMPORARY ALIMONY IN EXCESS 
OF NEED ESTABLISHED BY FINANCIAL AFFIDAVITS. 
 
The former wife appealed the temporary order which granted the former husband $7,500 
per month in temporary alimony and $40,000 per month in temporary suit fees and costs.  
The former husband testified that the former wife made substantially more money than he 
did and he was dependent on her during the marriage.  He was unemployed, while the 
former wife was earning a base salary of $190,000 with bonuses of over $100,000 per 
year.  Income was imputed to the husband at a monthly net income of $1,191.  The 
former husband relied on his financial affidavit to establish his need.  His financial 
affidavit listed monthly expenses at $5,342, however the trial court awarded him $7,500 
per month in temporary alimony.  Trial courts have very broad discretion in awarding 
temporary relief and must consider the needs of the spouse requesting the award and the 
ability of the other spouse to pay.  Both need and ability to pay must be supported by 
competent, substantial evidence.  The former husband’s financial affidavit evidenced the 
former husband’s need of $4,151 per month as opposed to the trial court’s award of 
$7,500.  No evidence had been submitted to the court to justify the excessive award.  
Because of the lack of competent, substantial evidence to support the award of temporary 
alimony, the Court reversed the award of temporary alimony, but affirmed the award of 
temporary suit fees and costs. 
  


• Trainor v. Trainor, 199 So. 3d 523 (Fla. 4th DCA 2016). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING 
TEMPORARY ALIMONY WHEN WIFE HAD THE NEED AND THE HUSBAND 
HAD THE ABILITY TO PAY. 
 
The husband appealed the trial court’s award of temporary alimony to the wife.  Trial 
judges have very broad discretion in awarding temporary relief, for which appellate 
judges are very hesitant to interfere.  In reviewing an award of temporary alimony, the 
standard is abuse of discretion.  The Court must decide whether the trial court’s action 
was arbitrary, fanciful, or unreasonable.  In analyzing the wife’s need for support and the 
husband’s ability to pay, the trial court did not abuse its discretion in determining the 
wife should receive $2,000 per month in temporary alimony.      


• Topel v. Topel, 152 So. 3d 863 (Fla. 5th DCA 2015). 
 
TRIAL COURT ERRED IN ORDERING TEMPORARY SUPPORT THAT 
EXCEEDED ABILITY TO PAY. 
 
The former husband appealed a non-final, appealable order granting the former wife’s 
motion for temporary alimony and retroactive alimony.  The former husband argued that 
the amount of temporary support awarded exceeded his ability to pay.  The trial court 
relied on an income figure for the former husband that was contrary to the evidence of his 
current income.  The temporary relief order was thus vacated and the case remanded for 
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the former husband to fully disclose his current income and expenses and for the trial 
court to reassess the temporary support award and enter a new order. 
  


• Clore v. Clore, 115 So. 3d 1100 (Fla. 5th DCA 2013).   
 
TRIAL COURT MAY HAVE ERRED IN ORDERING TEMPORARY SUPPORT 
WHICH EXCEEDED THE HUSBAND’S NET INCOME. 
 
The trial court conducted a hearing on the wife’s motion for temporary relief.  The parties 
had been married for twenty-six (26) years.  The wife stayed home with the children, but 
went back to work part-time eleven years ago earning approximately $17,000 per year.  
The husband’s income at the time of the hearing was approximately $62,000 per year.  
The husband acknowledged that he had not filed an updated financial affidavit, nor had 
he complied with the wife’s request to produce financial records.  However, he testified 
that after the payment of his monthly expenses of at least $2,600, he had no money 
available to give the wife.  The trial court ordered him to maintain the health insurance 
that he had been paying for and to pay $1,000 per month to the wife as additional 
support.  A financial award which requires one party to pay alimony or marital 
obligations in excess of that party’s ability to pay constitutes an award which is not 
supported by competent, substantial evidence.  A trial court cannot enter a temporary 
award that exceeds or nearly exhausts a party’s income.  In issuing the temporary award, 
the trial court relied on the husband’s gross income and not his net income.  The 
temporary support order issued by the trial court appears to nearly exhaust the husband’s 
net income.  However, without an updated financial affidavit, it is unclear whether the 
trial court actually erred.   
 


• Schecter v. Schecter, 109 So. 3d 833 (Fla. 3d DCA 2013). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN TERMINATING THE 
PAYMENT OF THE WIFE’S TEMPORARY ALIMONY.   
 
The wife appealed from a non-final order terminating her husband’s temporary alimony 
obligation.  After an eighteen (18) year relationship, the parties executed a prenuptial 
agreement, which provided that in the event of divorce, the wife would only receive 
$260,000 from the husband.  Thereafter, the husband filed for divorce and sought to 
enforce the prenuptial agreement.  The wife sought to set it aside.  During the course of 
the proceedings, the parties entered into an agreement to provide for the temporary 
support of the wife.  The husband agreed to allow the wife continued use of her credit 
card with a $10,000 limit per month, to pay the wife $1,000 per week, to create an escrow 
account with $3,000 to pay the wife’s travel expenses, to pay up to $1,000 per week to 
the wife’s domestic help, and to continue to maintain the fixed bills in connection with 
the residence for which the wife had exclusive use and possession. Less than a week 
later, the parties’ marriage was dissolved in a bifurcated proceeding.  Following a three 
week trial, the court orally announced the prenuptial agreement to be valid and 
enforceable, but advised that it would take several months before the written judgment 
would be entered.  The husband filed a motion to terminate his temporary support 
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obligations, arguing that continued compliance with the parties’ prior agreement would 
give the wife an undeserved windfall because the amount of alimony she was to receive 
pursuant to the prenuptial agreement was substantially less than the sums he already paid.  
The trial court granted the husband’s motion.  Section 61.14(11)(a) provides that a court 
may, upon good cause shown, and without a showing of a substantial change in 
circumstances, modify, vacate, or set aside a temporary support order before or upon 
entering a final order in a proceeding.  The husband had already paid the wife temporary 
support of approximately $2.5 million, not including the amounts he paid for her 
attorney’s fees.  These amounts were greatly in excess of the amount he was required to 
pay under the parties’ prenuptial agreement, which the court had found to be valid and 
controlling.  The wife’s only argument was that the temporary support should not have 
been terminated until the final judgment was entered.  Since the husband paid over ten 
times the amount previously agreed to and there was no claim by the wife of insufficient 
funds for her own support, good cause was demonstrated for termination of the husband’s 
temporary support obligation. 
 


• Fonderson v. Lairap, 98 So. 3d 715 (Fla. 2d DCA 2012). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ITS TEMPORARY 
ALIMONY AWARD WHICH ALLOWED THE WIFE TO KEEP SOME 
SEMBLANCE OF THE STANDARD OF LIVING TO WHICH SHE WAS 
ACCUSTOMED DURING THE MARRIAGE.  
 
The parties were married for over twenty-five (25) years at the time the petition for 
dissolution of marriage was filed.  The husband was involved in numerous businesses and 
investments that afforded the parties a comfortable lifestyle.  The wife had a Ph.D. in 
philosophy and other postgraduate degrees.  She worked as an adjunct professor, but 
since 2008 had been unemployed.  When the parties separated in 2008, the wife 
continued to reside in the marital home and the husband continued to pay all monthly 
living expenses and bills relating thereto, totaling over $13,000.00 per month.  In 
addition, the husband gave the wife $4,000.00 per month for miscellaneous expenses.  He 
claimed that he had to borrow money to make the monthly payments and that in the past 
several years, his business suffered a severe downturn.  Nevertheless, when the wife’s 
lease on her Mercedes ended, the husband bought her a new Porsche for over 
$114,000.00, and he also bought his adult son a $50,000.00 car.  The parties owned a 
second home that was vacant, but he chose to rent another home for more than $2,000.00 
per month.  He also gave his wife $57,000.00 to make an investment in a used car 
business.  After the wife filed for divorce, the husband reduced the monthly payments he 
was making to the wife from $4,000.00 to $2,000.00, so the wife moved for temporary 
alimony in the amount of $4,000.00 to apply retroactively to when the payments were 
reduced.  The husband’s financial affidavit showed that he had a gross monthly income 
of $10,171 and monthly expenses and debt of $25,613.  The husband’s CPA prepared a 
summary of the wife’s expenses, adjusted them by deducting “non-necessities”, and 
concluded that her monthly need was $1,617.  The trial court found that the wife had the 
right to have some semblance of a lifestyle that the husband was enjoying and awarded 
her $2,700.00 per month in temporary alimony.  The former husband appealed.  The 
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correct standard by which temporary alimony is to be assessed balances the needs, as 
fixed by the parties’ standard of living, and the ability to pay.  While awards of temporary 
alimony are within the trial court’s broad discretion, the record must contain competent, 
substantial evidence to support the trial court’s ruling.  Here, the trial court found that the 
husband and his witnesses were not credible when describing the husband’s finances.  
Furthermore, the court noted that the husband testified that he reduced payments to the 
wife for reasons other than an inability to pay and that even though the parties owned a 
second house, the husband chose to rent another one.  The husband also purchased luxury 
cars and gave the wife money to make a questionable investment.  The husband argued 
that the wife was highly educated and capable of contributing to her own support, but 
failed to present any evidence to contradict the wife’s testimony that she had tried to find 
employment but was unsuccessful.   
 


• Coviello v. Coviello, 89 So. 3d 1116 (Fla. 4th DCA 2012).   
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION WITH ITS TEMPORARY 
ALIMONY AWARD. 
 
The parties were married for less than nine (9) years before the divorce proceedings 
commenced. The husband’s annual income was $360,000, and he had access to 
substantial assets.  The wife filed a motion for temporary relief, as she had not received 
support from the husband since the petition for dissolution was filed.  The wife provided 
the trial court with a list of her needs, totaling $12,683 per month.  This figure was 
supported by testimony from the wife’s forensic accountant as well as the wife’s financial 
affidavit.  After imputing income to the wife in the amount of $1,1476.48 per month, the 
court entered a detailed order concluding that the husband had the ability to pay, and the 
wife had the need for, temporary alimony in the amount of $11,536.50 per month.  The 
husband appealed.  Temporary relief orders are among the areas where trial judges have 
the very broadest discretion, which appellate courts are very reluctant to interfere with 
absent the most compelling of circumstances.  In determining whether and to what extent 
temporary alimony is required, the trial court must consider the needs of the spouse 
requesting the alimony and the ability of the other spouse to pay it.   
 


• Burnett v. Burnett, 66 So. 3d 1102 (Fla. 5th DCA 2011).  
 
COURT ERRONEOUSLY ORDERED TEMPORARY SUPPORT PAYMENTS IN 
EXCESS OF THE IMPUTED INCOME. 
 
The trial court did not err in imputing income to the husband in the amount of $12,786 
per month.  However, it did err in ordering him to pay support payments in excess of his 
monthly imputed income.  The trial court must address the support order with due 
consideration of the husband’s ability to pay.   
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J. Bridge-the-Gap Alimony 
 


• Katz v. Katz, 90 So. 3d 909 (Fla. 2d DCA 2012). 
 
TRIAL COURT’S BRIDGE-THE-GAP ALIMONY AWARD WAS PROPER. 
 
This was a short-term marriage.  The husband was a high earning medical doctor, while 
the wife was a certified and licensed nutritionist.  At the time of the final judgment, the 
wife was on medical disability from work due to a painful nerve condition, the fact that 
her mental and physical condition was deteriorating, and the fact that she had not worked 
in her business for well over a year.  The couple had a very high standard of living during 
the marriage.  At the final hearing, the wife testified to needing bridge-the-gap and 
rehabilitative alimony.  The trial court properly found that the wife had legitimate short-
term needs because she was wholly dependent on her husband for her most basic living 
expenses and left the marriage with no income-producing asset.  Most importantly, the 
court noted that she had an immediate need for funds for health insurance, psychological 
counseling, uncovered medical, dental and prescription drugs as well as auto insurance.  
She was awarded two years of bridge-the-gap alimony at $5,000.00 per month.  
 


• Franks v. Franks, 86 So. 3d 1252 (Fla. 1st DCA 2012).   
 
TRIAL COURT ERRED BY AWARDING THE WIFE BRIDGE-THE-GAP 
ALIMONY WHICH EXCEEDED ITS PERMITTED STATUTORY DURATION.  
 
The trial court ordered the husband to pay the wife $3,200 per month for a period of 
thirty-six (36) months as bridge-the-gap alimony.  Per statute, bridge-the-gap alimony 
may not exceed two years.  It is apparent that the trial court intended the alimony award 
to assist the wife until the husband began to receive military retired pay.  The wife urged 
the court to deem the award durational alimony, but the trial court needs to clarify the 
nature of the alimony award.   
 


• Preudhomme v. Bailey, 82 So. 3d 138 (Fla. 4th DCA 2012).   
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING THE 
WIFE MODEST BRIDGE-THE-GAP ALIMONY.    
 
The parties were married for sixteen (16) years.  The wife had a C.P.A. license but stayed 
home with the children after their birth, doing only some contract work.  The husband 
traded and managed properties.  The trial court awarded the wife modest bridge-the-gap 
alimony, and the wife appealed.  The trial court did not err in its alimony award.  While 
the wife was not presently employed, she had exceptional skills and had considerable 
earning capacity.   
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• Crick v. Crick, 78 So. 3d 696 (Fla. 2d DCA 2012).   
 
COURT ABUSED ITS DISCRETION IN AWARDING EXCESSIVE BRIDGE-
THE-GAP ALIMONY.    
 
The husband appealed the trial court’s award of bridge-the-gap alimony in the amount of 
$2,000 per month for twenty-four (24) months to the wife, arguing that it was excessive 
in light of his net income and his other financial obligations.  Bridge-the-gap alimony 
may be awarded to assist a party by providing support to allow the party to make a 
transition from being married to being single.  It is designed to assist a party with 
legitimate identifiable short-term needs and is not modifiable in amount or duration.  In 
determining whether a trial court abused its discretion in awarding alimony, the court 
considers whether the award exceeds or nearly exhausts a party’s income.  Here, although 
the report and recommendation contained findings as to the factors listed in section 
61.08(2), it did not contain the requisite findings as to the need of the wife or the 
husband’s ability to pay, nor did it include findings as to the wife’s net or gross income or 
the husband’s net income.  Additionally, in combination, the court ordered alimony, child 
support, and debt service exceeds the husband’s monthly net income.    
 


• Marshall-Beasley v. Beasley, 77 So. 3d 751 (Fla. 4th DCA 2011).  
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING BRIDGE-
THE-GAP ALIMONY AS OPPOSED TO PERMANENT.   
 
The parties were married for twenty-one (21) years.  The judge awarded the wife $4,000 
per month in bridge-the-gap alimony to give the wife time to develop her professional 
earning ability.  The wife argued that the court erred in not awarding her permanent 
alimony based on the twenty-one (21) year marriage and that the $4,000 per month in the 
bridge-the-gap alimony was insufficient to provide financial stability until her 
investments began to generate adequate funds and she could establish her business.  The 
judge considered the 61.08(2) factors.  The wife’s alleged needs included the purchase of 
clothing, a personal trainer, daily maid service, club dues and charges, flowers, gifts, 
vacation, beauty salon, and spa.  Alimony is not intended to fund the enjoyment of every 
little luxury enjoyed before divorce.  Bridge-the-gap alimony is designed to ease the 
transition of a spouse from married to single life.   
 


• Bell v. Bell, 68 So. 3d 321 (Fla. 4th DCA 2011). 
 
COURT ERRED BY DENYING WIFE’S REQUEST FOR BRIDGE-THE-GAP 
ALIMONY WITHOUT CONSIDERING ALL STATUTORILY MANDATED 
FACTORS. 
 
The wife appealed the final judgment, arguing that the court failed to make factual 
findings before denying her request for bridge-the-gap alimony.  The court made findings 
only as to the wife’s education, previous employment, the parties’ vocational experts’ 
testimony, and a possible range of salaries.  Section 61.08(2) lists the factors that the trial 
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court must consider in determining whether a party is entitled to alimony.  A failure to 
consider all of the mandated factors is reversible error.  The parties were married for ten 
(10) years, which was considered a gray area of length, where no presumption in favor of 
or against alimony exists.  Bridge-the-gap alimony is intended to smooth the transition 
between a higher standard of marital living and the standard that a spouse can provide for 
herself, and it is typically awarded for a very short period of time.  It is meant for 
situations where the court finds that permanent alimony is not appropriate and where no 
rehabilitation is requested or needed.  Bridge-the-gap alimony is designed to aid the 
recipient spouse in making the transition from married life to being single.  It should be 
used to assist a spouse with legitimate, identifiable, short-term needs under such 
circumstances in which an award is reasonable and the other spouse has the ability to pay.  
It is most appropriately awarded in instances where the receiving spouse is already 
employed, possesses adequate employment skills, and requires no further rehabilitation 
other than a brief time to ease the transition to single life.  Here, the trial court made 
sufficient findings as to some of the factors, but it failed to address the other statutory 
factors. For example, it found that the wife was forty-nine (49) years old and the husband 
was fifty-two (52), and it included the financial resources of the parties.  The court 
concluded that the wife was employable, but failed to articulate any facts regarding her 
physical or emotional well-being.  The court found that the wife had a college degree, 
that she worked previously in property management, and that if she obtained the 
appropriate licenses, she would be employable.  However, the court made no findings as 
to how long it would take the wife to become employable.  It also failed to make any 
findings as to the contribution of each party to the marriage, the standard of living 
established during the marriage, or the sources of income available to the parties.   
 


• Liebrecht v. Liebrecht, 58 So. 3d 415 (Fla. 2d DCA 2011). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING THE 
WIFE BRIDGE-THE-GAP ALIMONY BUT DID ABUSE ITS DISCRETION IN 
NOT AWARDING NOMINAL PERMANENT ALIMONY.  
 
This marriage lasted for fifteen (15) years and eight (8) months.  During the majority of 
the marriage, the husband worked in real estate.  His income peaked in 2006, but had 
steadily declined since.  He was laid off in 2008, and after several months of 
unemployment, he found a job paying two-thirds of his previous income.  To make up the 
difference, the husband took a part-time job paying on an hourly basis and also liquidated 
various stock accounts and sold other assets.  The wife worked full-time during the early 
part of the parties’ marriage, but after their first child was born, her schedule was 
gradually reduced to the point that she had no appreciable outside employment.  The 
parties agreed that the wife would forego her career to care for the parties’ home and 
children.  The wife argued that she should be awarded permanent alimony based on the 
length of the marriage and their agreement that she would be a stay-at-home mom.  The 
husband argued that the wife should be able to obtain some level of employment with her 
accounting degree and experience.  However, neither party presented evidence to show 
the wife’s employment prospects, and the wife admitted that she had not tried to find a 
job.  The court found that while the wife had not been in the workforce for over thirteen 
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(13) years, she was relatively young, in good health, and well-educated.  The court 
declined to award her permanent alimony and instead awarded her lump-sum, 
nonmodifiable bridge-the-gap alimony of $125,000 payable in monthly installments of 
$2500 for fifty months.  Bridge-the-gap alimony is appropriately awarded when one 
party, who has the capacity for self-support, needs an award of permanent, lump-sum 
alimony, paid over a set period, to ease a party’s transition for married life to single life.  
It is designed to assist a spouse with any legitimate, identifiable, short-term needs.  The 
evidence at the final hearing showed that the wife holds a bachelor’s degree in 
accounting, has taken graduate courses in accounting, and has worked as an accountant in 
the past and therefore, she should be able to obtain employment sufficient to become self-
supporting.  This bridge-the-gap alimony did not constitute an abuse of discretion.  
However, on appeal, the court did not share the trial court’s optimism that the wife could 
definitively and realistically reenter the workforce after a thirteen (13) year gap in 
employment and achieve self-sufficiency in four years while also caring for the parties’ 
three school-aged children.  The historic incomes of the parties, the length of the 
marriage, and the wife’s potential future needs dictate an award of nominal permanent 
alimony.   
 
K. Rehabilitative Alimony 
 


• Lilly v. Lilly, 113 So. 3d 155 (Fla. 5th DCA 2013).   
 
TRIAL COURT’S JUDGMENT CONVERTING THE REHABILITATIVE 
ALIMONY AWARD TO PERMANENT ALIMONY WAS ERROR.   
 
The genesis of the rehabilitative award was medical testimony and evidence presented in 
the original dissolution hearing that established the wife’s litany of physical and mental 
disorders, most notably a severe form of obsessive/compulsive disorder.  Despite these 
maladies, the husband’s vocational rehabilitation specialist testified that the wife was 
immediately capable of obtaining entry-level employment on a part-time basis and that 
she could transition to full-time employment within twelve months of vocational training 
at an estimated cost of $3,000 to $5,000.  The judge determined that the wife was capable 
of full-time employment, earning $12 to $17 an hour within a year if she participated in 
vocational training.  The court awarded the wife permanent alimony in the amount of 
$1,500 per month and also awarded rehabilitative alimony in the amount of $1,000 a 
month for eighteen months.  Shortly before the rehabilitative period was to expire, the 
wife filed a petition to convert the rehabilitative alimony to permanent alimony, and the 
trial court granted her petition.  The husband appealed.  The rehabilitative plan is 
premised on assumptions and probabilities that if the dependent former spouse makes 
reasonable and diligent efforts to comply, rehabilitation will occur within the projected 
time range that will assist the former spouse in achieving the goal of becoming partially 
or fully self-supporting, thus eliminating or reducing the need for further support.  
However, plans designed with assumptions and probabilities are not infallible and despite 
reasonable and diligent efforts at compliance, the expected results do not always occur.  
In those instances, courts have the discretion to convert rehabilitative alimony to 
permanent alimony providing that the spouse seeking the conversion presents evidence 
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that reasonable and diligent efforts were made to comply.  Here, despite the funds allotted 
in the plan for rehabilitation, the wife sought free vocational services until her counselor 
told her that her obsessive/compulsive disorder was not sufficiently under control for her 
to qualify for the services.  The wife only applied for nine paying jobs in the year.  The 
wife sought treatment from her doctor, but did not make that effort until a month or two 
before the rehabilitative plan was to expire and when she finally did see him, she 
informed him that she would need his testimony at a later date.  The wife did not meet 
her burden of presenting evidence that she made reasonable and diligent efforts to 
comply. 
 


• Whelpley v. Whelpley, 98 So. 3d 780 (Fla. 4th DCA 2012). 
 
COURT’S AWARD OF BRIDGE-THE-GAP ALIMONY FOR A PERIOD OF 
THREE YEARS WAS PROPER SINCE THE AWARD WAS ACTUALLY 
MEANT TO BE REHABILITATIVE ALIMONY.   
 
The court erred in awarding bridge-the-gap alimony for a period of three (3) years, 
because under the statute, an award of bridge-the-gap alimony cannot exceed two years in 
length.  However, the court was actually awarding rehabilitative alimony, as the wife 
presented a plan for re-education.  Therefore, the three-year award was proper.   
 


• Katz v. Katz, 90 So. 3d 909 (Fla. 2d DCA 2012). 
 
TRIAL COURT’S REHABILITATIVE ALIMONY AWARD WAS PROPER, 
EXCEPT AS TO THE AMOUNT AWARDED FOR LICENSES AND 
MEMBERSHIPS. 
 
The wife presented a detailed five year rehabilitation plan in order to re-establish and 
expand her nutrition and weight management practice.  The plan included the various 
conferences she wanted to attend at a cost of $44,000.00.  She also listed the cost for five 
years of membership in a professional association, at $1,556 per year or $7,780 for five 
years.  She also estimated the cost for furniture and equipment to maintain a private 
office practice.  However, all of her physicians and her vocational evaluator concluded 
that based on her fragile psychological condition, she was better suited for a supervised 
employment setting rather than being on her own.  The court awarded her two (2) years 
of alimony in the amount of $27,545, inclusive of $2,000 for vocational counseling, 
$9,985 for continuing education courses, and $15,560 for licenses and memberships.  The 
record does not support the award for two (2) years of licenses and memberships.  The 
wife requested $1,556 a year for five (5) years totaling $7,780.  The trial court’s final 
judgment stated that she would need $7,780 annually, which is why they awarded her 
twice that amount.  This part of the rehabilitative alimony award needs to be corrected, 
but the trial court did not abuse its discretion in the remaining parts of the rehabilitative 
alimony award.   
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• Draulans v. Draulans, 69 So. 3d 401 (Fla. 2d DCA 2011).  
 
TRIAL COURT ERRED BY FAILING TO SET A TERMINATION DATE FOR 
THE PAYMENT OF REHABILITATIVE ALIMONY. 
 
The trial court dissolved the parties’ seven (7) year marriage and awarded the wife 
rehabilitative alimony.  The trial court determined that the wife was not entitled to 
permanent periodic alimony and noted that the husband agreed to pay the wife 
rehabilitative alimony in the amount of $3,500 for three years in order to allow her to 
complete her education and become a school teacher.  The final judgment failed to 
provide an end date for the payments, and there was a factual dispute as to whether the 
wife could complete her education in three years or whether she would need longer.  
Such an open-ended award is erroneous.   
 


• Horton v. Horton, 62 So. 3d 689 (Fla. 2d DCA 2011). 
 
TRIAL COURT ABUSED ITS DISCRETION IN LIMITING THE 
REHABILITATIVE ALIMONY AWARD TO THE WIFE’S EDUCATIONAL 
EXPENSES. 
 
The wife appealed the trial court’s alimony award.  The trial court properly denied the 
wife’s request for permanent alimony, but erred in its rehabilitative alimony award.  The 
purpose of awarding rehabilitative alimony is to provide funds to the requesting spouse 
so that he or she can establish the capacity for self-support, either through the 
redevelopment of previous skills or the provision of the training necessary to develop 
potential supportive skills.  The spouse seeking rehabilitative alimony must present a 
rehabilitative plan to the trial court, and the record must show that the requesting spouse 
has a need for the alimony and the other spouse has the ability to pay.  Here, the wife 
requested $4,200 per month of rehabilitative alimony plus tuition costs to allow her to 
obtain a degree as a paralegal.  The court found that the wife had no monthly income, the 
husband had financially supported her throughout the marriage, and that based on the 
equitable distribution, there was significant disparity in the parties’ financial 
circumstances.  The court also noted that the wife was a lawyer in her native country, but 
was unable to practice law in the United States.  The trial court erred because while it 
ordered the husband to pay two years of tuition on behalf of the wife, it failed to provide 
any rehabilitative alimony towards her costs of living. 
 


• Hernandez v. Hernandez, 58 So. 3d 313 (Fla. 5th DCA 2011). 
 
TRIAL COURT ERRED IN AWARDING REHABILITATIVE ALIMONY 
WITHOUT MAKING THE REQUIRED FINDINGS RELATED TO THE 
AWARD.  
 
The final judgment required the husband to pay rehabilitative alimony for a period of 
forty-eight (48) months to the wife in the amount of $1,100 per month for the first year, 
$2,200 per month for the subsequent two years, and $1,100 for the fourth year.  Although 
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the husband agreed that the wife should receive rehabilitative alimony, he did not agree 
to the specific terms regarding the time period he would have to pay alimony and the 
escalating and de-escalating amounts over the four-year period.  There were no findings 
in the final judgment relating to the rehabilitative alimony award as required by section 
61.08. 
 
L. Durational Alimony 


• Lostaglio v. Lostaglio, 199 So. 3d 560 (Fla. 5th DCA 2016). 
 


TRIAL COURT DID NOT ERR IN AWARDING DURATIONAL ALIMONY 
WHEN THE AWARD DID NOT EXCEED THE LENGTH OF MARRIAGE; 
TRIAL COURT PROPERLY DID NOT CONSIDER WIFE’S ADULTERY IN 
ALIMONY DETERMINATION. 
 
The former husband appealed the final judgment and challenged the award of durational 
alimony.  The former wife cross-appealed and also challenged the alimony award. During 
the pendency of the case, the parties stipulated that the husband would pay temporary 
alimony to the wife in the amount of $5,300 per month.  At trial, the former wife testified 
that in order to meet the standard of living enjoyed during the marriage and to cover her 
health insurance, she would need $9,900 per month in alimony.  The trial court, after 
equitably distributing the parties’ assets and liabilities, awarded the former wife 
durational alimony in the amount of $5,300 per month for ten years to begin on the date 
of the final judgment.  The trial court made no provision that the alimony would be 
taxable to the former wife and deductible to the former husband.  Further, it did not 
award alimony above the former wife’s need to cover the income tax.  Both parties 
argued that the trial court improperly considered the wife’s adultery in its determination 
of the alimony award.  Section 61.08 provides that durational alimony may be awarded 
when permanent periodic alimony is inappropriate.  The purpose of durational alimony is 
to provide a party with economic assistance for a limited amount of time following a 
short or moderate duration marriage or following a long-term marriage if there is no 
ongoing need for support on a permanent basis.  The length of the award may be 
modified only in exceptional circumstances and cannot exceed the length of the marriage.  
Section 61.08 allows the trial court to consider evidence of adultery in determining the 
alimony award, however absent a showing of dissipation of martial assets, adultery is not 
a reason to award a greater share of marital assets to the innocent spouse or to deny the 
adulterous spouse alimony.  The main considerations in awarding alimony are need and 
ability to pay.  Here, while the trial court weighed the evidence of the wife’s adultery, it 
did not consider it a factor in determining entitlement to, alimony.  However, the trial 
court did fail to account for the former wife’s post-judgment expenses (formerly paid for 
by the former husband) in calculating the amount of durational alimony to award her.  
Because the trial court found that the former wife has the ability to work, it did not 
impute income to her.  Thus, the case was remanded for reconsideration of the amount of 
durational alimony so that the trial court may take the post-judgment expenses into 
account.       
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• Purin v. Purin, 158 So. 3d 752 (Fla. 2d DCA 2015). 
 
TRIAL COURT ERRED IN AWARD DURATIONAL RATHER THAN 
PERMANENT ALIMONY BASED ON HUSBAND’S FUTURE MANDATORY 
RETIREMENT.  
 
The former wife appealed the final judgment of dissolution of her long-term marriage by 
challenging the award of durational alimony.  The former wife argued that this award was 
erroneous as it was based on her former husband’s mandatory retirement at age sixty-
five.  The former wife had established her need and her former husband’s ability to pay.  
The trial court speculated as to the parties’ needs and ability to pay upon his retirement.  
Trial courts may not consider future or anticipated events in setting alimony amounts due 
to the lack of an evidentiary basis and uncertainty surrounding the future.  Just because 
the former husband would be retiring does not mean alimony would be terminated at such 
a date.  Rather, the trial court would be allowed to revisit the parties’ needs and ability to 
pay as they relate to the alimony award. Further, the trial court could have considered 
awarding nominal permanent periodic alimony in addition to the durational alimony 
award. Further, section 61.08(7) allows durational alimony to be extended if a party can 
show through exceptional circumstances that there is a need for continued support. The 
trial court misinterpreted this statute when it denied the former wife her statutory right to 
seek an extension. 
  


• Egle v. Krinsk, 141 So. 3d 781 (Fla. 2d DCA 2014).   
 
DURATIONAL ALIMONY AWARD WHICH EXCEEDED THE LENGTH OF 
THE MARRIAGE WAS ERROR.   
 
The trial court awarded durational alimony of $1,000.00 per month for a period of fifteen 
(15) years to a party whose marriage lasted just under fourteen (14) years and ten (10) 
months.  This was error, as the length of an award of durational alimony may not exceed 
the length of the marriage.   
 


• Fichtel v. Fichtel, 141 So. 3d 593 (Fla. 4th DCA 2014). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING THE 
WIFE DURATIONAL ALIMONY FOLLOWING LONG-TERM MARRIAGE. 
 
The case stems from the dissolution of a long-term marriage of almost nineteen (19) 
years.  At trial, the parties disputed whether the wife was entitled to durational alimony or 
permanent alimony.  It was undisputed that the husband earned $200,000 per year; the 
wife’s employability was the central issue.  Until 2004, the wife held a teaching position 
with the School Board of Broward County.  According to her, she left the teaching 
position for health reasons.  According to the husband, he never agreed that she would 
never return to work.  The husband’s vocational expert testified that the wife could earn 
$10-$15 per hour if she returned to the workforce.  The wife’s vocational expert testified 
that she was completely unemployable due to her medical condition and her role as 
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caregiver to the parties’ minor children.  The trial court awarded the wife $4,200 per 
month in durational alimony for a period of fifteen (15) years and found that no other 
form of alimony was appropriate.  The wife appealed, arguing that she was entitled to 
permanent alimony.  While there is a rebuttable presumption that a marriage lasting more 
than seventeen (17) years is a long-term marriage and there is also a rebuttable 
presumption that permanent alimony is appropriate after a long-term marriage, durational 
alimony is appropriate following a marriage of long duration if there is no ongoing need 
for support on a permanent basis.  The Final Judgment indicates that the trial court 
considered each of the other factors enumerated in section 61.08(2) and that it questioned 
the wife’s claim that she was unable to work.  As the trial court is granted considerable 
discretion with regard to an alimony award, the trial court did not abuse its discretion, 
and its findings were sufficient to rebut the presumption favoring permanent alimony.   
 


• Broemer v. Broemer, 109 So. 3d 284 (Fla. 1st DCA 2013).   
 
THE COURT ERRED BY FAILING TO PROVIDE SUPPORT FOR ITS AWARD 
OF DURATIONAL ALIMONY.   
 
The court found the wife’s need to be $2,000 monthly, so it awarded that amount as 
bridge-the-gap alimony for two years.  It then found that beyond those two years, the 
wife would need, and the husband had the ability to pay $700 a month for durational 
alimony for a period not to exceed the twenty-seven (27) year marriage.  The wife 
appealed.  The wife had the burden to prove her actual need and the husband’s ability to 
pay.  Once the court determined need and ability to pay, it was required to consider all of 
the relevant factors enumerated in 61.08(2)(a)-(j) to  determine the proper type and 
amount of alimony.  The Legislature has recognized that some spouses need bridge-the-
gap alimony.  Here, the trial court heard evidence that it would take the wife a year or 
more to obtain the credentials to render her marketable in the workplace.  The court 
determined that after the two years of bridge-the-gap alimony, the wife would only need 
$700 a month in durational alimony, but it made no factual findings as to why it chose to 
award durational alimony rather than permanent.  The wife argues that the husband failed 
to overcome the initial presumption favoring an award of permanent alimony for a 
marriage of this long duration.  The court failed to address the initial rebuttable 
presumption or explain why it does not apply in this case.  The court did not explain why 
it reduced the monthly alimony amount from $2,000 to $700 or why durational alimony, 
rather than permanent, was appropriate.   
 


• Doganiero v. Doganiero, 106 So. 3d 75 (Fla. 2d DCA 2013).   
 
TRIAL COURT’S LEGALLY INSUFFICIENT ALIMONY AWARD WAS AN 
ABUSE OF DISCRETION. 
 
During the marriage, the wife was primarily the homemaker, and the husband supported 
the family by investing in companies and real estate.  He supported their luxurious 
marital lifestyle with the proceeds from each successive real estate deal or by tapping the 
equity in their home worth $1.5 million when the business deals were unsuccessful.  With 
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the real estate market collapse, the husband was left with a large debt-load.  He took the 
position at trial that he was unemployed and earning no income.  During the proceedings, 
he had a job earning about $52,000 per year, but he lost his job before the trial.  Based on 
his last job, the trial court imputed income to him in the amount of $52,000 per year and 
the wife’s counsel stipulated to imputing income to her for $24,000 per year.  The trial 
court ordered the husband to pay the wife $100 per month in durational alimony for 
sixteen (16) years.  The wife appealed.  The trial court found that she had a need for 
spousal support that the marital standard of living was quite high during the marriage, 
and that $100 per month was not consistent with the marital standard of living.  However, 
it also found that their lifestyle had to be reduced due to the intervening economic 
downturn and the husband’s reduced ability to pay.  The trial court made no specific 
factual findings for its alimony award.  An award of $100 per month where the payor was 
recognized to have imputed income and future prospects is an award that no reasonable 
court would have imposed.  Additionally, the appellate court questioned whether the trial 
court’s determination that the alimony be durational, rather than permanent, was 
appropriate.  Durational alimony is to be awarded where permanent periodic alimony is 
inappropriate.  Here, the trial court found that the wife had limited income potential and 
that the marriage was just shy of seventeen years.   
 


• Cooley v. Cooley, 106 So. 3d 17 (Fla. 2d DCA 2013).   
 
COURT’S DURATIONAL ALIMONY AWARD EXCEEDING THE LENGTH OF 
THE MARRIAGE WAS ERROR.   
 
The trial court awarded durational alimony of $3,000 per month for a period of 192 
months in a marriage lasting only 150 months.  The trial court must correct the period of 
the durational alimony award to reflect the length of the marriage.   
 


• Nousari v. Nousari, 94 So. 3d 704 (Fla. 4th DCA 2012).   
 
TRIAL COURT’S AWARD OF DURATIONAL ALIMONY WAS SUPPORTED 
BY THE MATERIAL FACTS OF THE CASE. 
 
This was a moderate term marriage.  The wife was thirty-nine (39) and in good health, 
and the husband was forty-four (44) and in stable health.  Both parties received 
significant funds in equitable distribution.  The assets distributed to the wife would 
generate $8,000.00 of investment income per year.  The wife’s needs were $10,000.00 
per month.  The court found that the wife was voluntarily underemployed, but that she 
could reasonably earn $17,000.00 per year.  There was evidence that the wife could earn 
between $32,000.00 and $45,000.00 per year if she took work seriously.  The husband’s 
gross income was $1.4 million.  The court awarded the wife $10,708.00 per month in 
durational alimony for a period of nine (9) years.  The wife argues that she should have 
been awarded permanent alimony.  As a moderate term marriage, there was no 
presumption for or against permanent alimony.  The court made the findings required by 
section 61.08.  The purpose of permanent alimony is not to divide future income to 
establish financial equality between the parties.  Disparity in income alone does not 
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justify an award of permanent alimony.  The purpose of durational alimony is to provide 
a party with economic assistance for a set period of time following a marriage of short or 
moderate duration.  As the initial award of alimony was entered prior to July 1, 2011, the 
2011 alimony statute is not applicable.   
 
M. Permanent Periodic Alimony 
 


• Stark v. Stark, 192 So. 3d 632 (Fla. 5th DCA 2016). 
 
TRIAL COURT ABUSED ITS DISCRETION IN AWARDING WIFE BOTH 
DURATIONAL ALIMONY AND PERMANENT ALIMONY. 
 
The former wife appealed the amended final judgment dissolving her 27-year marriage 
which awarded her $7,000 in bridge-the-gap alimony for eight months, then durational 
alimony of $4,900 per month for nine years, and $100 per month in permanent alimony. 
She contends that the trial court erred in awarding her both durational and permanent 
periodic alimony, rather than just awarding permanent alimony.  An award of permanent 
periodic alimony was warranted given the fact that this was a long-term marriage; the 
former husband was the breadwinner; and the former wife was the homemaker.  Further, 
the trial court properly found that the former wife had an actual need, and the former 
husband had the ability to pay, alimony. An award of durational alimony is warranted 
when there is no ongoing need for support on a permanent basis. There was no evidence 
to show that the former wife’s need or the former husband’s ability to pay would be 
materially different at the conclusion of the durational alimony period from the time the 
amended final judgment was entered.  Thus, the trial court abused its discretion in failing 
to make the entire award (after the bridge-the-gap period) permanent alimony. 
 


• Maciekowich v. Maciekowich, 192 So. 3d 623 (Fla. 4th DCA 2016). 
 
TRIAL COURT ERRED IN AWARDING ONLY $1 PER YEAR IN ALIMONY 
WHEN IT FOUND SHE HAD A NEED FOR PERMANENT ALIMONY. 
 
The former wife appealed the final judgment of dissolution of her twenty-year marriage 
arguing that the trial court erred in awarding her only $1 per year despite its finding that 
she needed permanent alimony.  The former wife had a clear need in that she had stayed 
home with the children during the marriage, is currently unemployed, and had health 
issues.  The former husband had paid all of the household bills. This, together with the 
child support guidelines and the former husband’s financial affidavit, was evidence of his 
ability to pay.  The trial court is to assess the needs of one spouse for the funds and the 
ability of the other spouse to provide the necessary funds in order to determine an award 
of permanent periodic alimony.  Even though the record supported some level of need 
and ability to pay, the trial court erred in awarding $1 per year in permanent alimony. The 
case was reversed and remanded for further proceedings on the issue of permanent 
alimony.  
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• Sherlock v. Sherlock, 199 So. 3d 1039 (Fla. 4th DCA 2016). 
 
TRIAL COURT’S DENIAL OF PERMANENT, PERIODIC ALIMONY AWARD 
TO HUSBAND WAS NOT AN ABUSE OF DISCRETION. 
 
The former husband appealed the final judgment of dissolution of marriage as to the trial 
court’s denial of his request for permanent, periodic alimony.  Because the marriage was 
17 years long, the former husband had requested permanent, periodic alimony. The 
former husband also based his request on the parties’ disparate incomes, his need, and the 
former wife’s ability to pay.  The marriage was presumptively a long-term marriage as it 
had a duration of 17 years or more.  The trial court imputed income to the husband based 
on his ability to earn rental income from two of his properties, as well as his investment 
income from his annuity, IRA, bank stock, and proceeds from the sale of his business.  
The trial court found that his only debt was the mortgage on his current home.  As such, 
the evidence presented of his expenses was insufficient to show his need over and above 
his imputed income.  The trial court made no findings as to the former wife’s ability to 
pay.  On appeal, the former husband argued that the trial court erred by imputing 
investment income to him from non-liquid assets and that the trial court’s ruling would 
require him to liquidate his assets and invest the proceeds in order to earn a 3% return.  
The former wife argued that the trial court properly denied alimony because the former 
husband was in the financial position to maintain the marital status quo without reducing 
his assets.  Permanent periodic alimony is meant to provide for those needs and 
necessities of life to a former spouse such as they have been provided during the 
marriage.  The court is to consider the requesting party’s need and the other party’s 
ability to pay.  Where the marriage is of a long-term duration, a rebuttable presumption 
arises for permanent alimony.  The court must also consider the parties’ earning ability, 
age, health, education, the duration of the marriage, the standard of living during the 
marriage, and the value of the parties’ estate in determining a party’s need for alimony.  
However, permanent alimony is not meant to divide future income to equalize finances.  
Disparate income alone does not justify an award of permanent, periodic alimony.  The 
trial court should not require a spouse to deplete or invade capital assets to maintain the 
marital standard of living when in need of alimony.  The court is required to consider all 
sources of income available to both parties, including that available through investments 
if assets.  The trial court should impute income that could reasonably be earned from 
liquid assets, including those received in equitable distribution.  Further, when the spouse 
has the ability to generate additional earnings on investments without risk of loss or 
depletion of principal, yet fails to do so, the court may impute a reasonable rate of return 
to the assets that is comparable to a prudent use of investment capital.  Here, the trial 
court did not abuse its discretion by imputing income to the husband based on his real 
estate and financial holdings.  The trial court is not limited in only considering the party’s 
liquid estate. Further, section 61.08(2) requires the court to consider available income 
from investments of any assets, not just liquid assets.  Here, while the court should not 
have imputed income based on the equity in the husband’s residence, such was harmless 
error.  The reasonableness standard in Canakaris allows the trial court to consider non-
liquid assets in order to impute income.  The imputation of income did not require the 
former husband to invade the principal of his assets.  Even so, Rosecan suggests that a 







 


120 
 


spouse should be required the change the character of an underperforming investment 
asset.  The court reasoned that the former husband could sell his real estate holdings and 
reinvest those assets at a reasonable rate of return to earn a level of income that would 
meet his needs.  The Court was unable to say that no reasonable person would have 
denied the former husband’s request for alimony and such the final judgment was 
affirmed. 
  


• Clemens v. Clemens, 200 So. 3d 237 (Fla. 5th DCA 2016). 
 
TRIAL COURT ABUSED ITS DISCRETION IN FAILING TO AWARD 
PERMANENT ALIMONY TO THE WIFE. 
 
The former wife appealed the final judgment of dissolution of marriage arguing that the 
trial court should have awarded her permanent or rehabilitative alimony. The parties had 
shred a middle-class standard of living for the duration of their long-term marriage. The 
trial court had found that both parties were underemployed and imputed income to them.  
The trial court denied the former wife’s request for permanent alimony and found that she 
did not have the need based on her financial affidavit.  Her financial affidavit was based 
on her current living arrangements – renting a rom from a friend.  The purpose of 
permanent alimony is to provide for the needs and necessities of life as they were 
established during the marriage.  A long-term marriage creates an initial presumption for 
permanent alimony.  Here, the former husband failed to present evidence sufficient to 
rebut this presumption.  Thus the trial court abused its discretion in declining to award 
permanent alimony.  
 


• Berger v. Berger, 201 So. 3d 819 (Fla. 4th DCA 2016). 
 
TRIAL COURT ERRED IN AWARDING DURATIONAL ALIMONY OVER 
PERMANENT ALIMONY WHERE MARRIAGE WAS OF LONG-TERM 
DURATION. 
 
The former wife appealed from the amended final judgment of dissolution of marriage 
arguing that the court erred in not awarding her permanent alimony even though this was 
a long-term marriage, there was no evidence to rebut the presumption in favor of 
permanent alimony, and permanent alimony would have been appropriate.  The parties 
had been married for eighteen years with the husband earning $205,704 per year as a 
physician and the wife being a stay-at-home mother.  Upon filing, the former wife began 
working at miscellaneous jobs making $10-12 per hour.  The former husband’s 
vocational expert testified that the wife could earn $8-10 working in retail sales or, with 
computer training, between $20,800-26,000 per year.  With additional training, she would 
be employable as a substitute ($16,380 per year), and possibly full-time ($39,000 with 
benefits), teacher.  The former paid temporary support of $4,279 per month.  In the final 
judgment, the trial court made the statutory findings required under section 61.08(2)(a)-
(j), imputed income to the former wife of $18,200, found that she could earn a starting 
teacher’s salary of $39,000 with benefits in approximately two years, and determined her 
monthly needs to be $6,000 per month.  The trial court awarded durational alimony of 
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$4,500 per month to the former wife for ten years.  An award of durational alimony is 
reviewed for an abuse of discretion.  Section 61.08 of the Florida Statutes lists factors for 
the court to consider, such as the duration of the marriage, the parties’ ages, financial 
resources and earning capacities, educational levels, vocational skills, employability, and 
contributions to the marriage.  The statue goes on to provide for a rebuttable presumption 
that a long-term marriage is one having fa duration of 17 years or greater. Durational 
alimony may be awarded when permanent alimony is inappropriate.  Durational alimony 
is for the purpose of providing a party with economic assistance for a limited period of 
time following a short- or moderate-term marriage.  Durational alimony may be 
appropriate for a long-term marriage if there is no ongoing need for permanent support.  
This type of award may be terminated or modified based on a substantial change in 
circumstances, however it does terminate upon the death of either party or upon the 
remarriage of the payee.  The length of the award is non-modifiable except under 
exceptional circumstances.  Further, the length of the award may not exceed the length of 
the marriage.  Permanent alimony, on the other hand, may be awarded to provide for the 
needs and necessities of life as established during the marriage of the parties based on 
lack of financial ability of a party to meet such needs and necessities of life following a 
dissolution of marriage.  Permanent alimony may be awarded following a long-term 
marriage if appropriate upon consideration of the statutory factors.  The court must make 
a finding that no other form of alimony would be fair and reasonable under the 
circumstances of the parties.  This type of award terminates upon the death of either party 
of remarriage of the payee.  Permanent alimony awards may be modified or terminated 
based on a substantial change in circumstances or the existence of a supportive 
relationship.   The former wife here argues that even though the marriage was of long 
duration, the final judgment made no finding that a rebuttable presumption existed in 
favor of permanent alimony.  The former husband argued that the 2010 and 2011 
amendments creating durational alimony nullified the presumption in favor of permanent 
alimony for a long-term marriage.  However, the court recognized that the presumption 
after a long-term marriage in favor of permanent alimony still exists.  The former wife 
also argued that the court made insufficient findings as to rebut the presumption in favor 
of permanent alimony.  Here, the trial court made no findings as to why permanent 
alimony was inappropriate.  The former wife did not have a history of full-time 
employment with benefits and the courts imputed income to her.  The court here could 
not assume that the trial court made a proper, implicit finding that the former wife had no 
ongoing need for support on a permanent basis.  Finally, the former wife argued that 
permanent alimony was appropriate in this case.  The court must consider the requesting 
spouse’s need and the other spouse’s ability to pay when awarding alimony.  The trial 
court had found that the former husband had the ability to pay and the former wife had 
the need.  The trial court’s reliance on the former husband’s vocational expert’s 
testimony that the former wife could earn a starting teacher’s salary of $39,000 with 
benefits in two years was based on mere speculation and was not a proper consideration 
when determining the alimony award.  Here, the former wife had never taught nor did she 
have any qualifications to teach at the time of trial.  Should the former wife get a teaching 
job and increase her income substantially, then alimony may be reconsidered in a 
modification action.  Further, even if the trial court properly considered the former wife’s 
potential as a teacher, her work life expectancy in that field is 65.  The former wife was 
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55 at the time of this appeal.  That being the case, the trial court’s finding that durational 
payments would cease after ten years (at age 65), the former wife would then be unable 
to meet her needs beyond that age.  This reflects her ongoing need for support on a 
permanent basis.  Therefore, the trial court erred in not awarding the former wife 
permanent alimony because even though this was as long-term marriage, the trial court 
did not make a finding that a rebuttable presumption existed in favor of permanent 
alimony; the court made insufficient findings to rebut the presumption in favor of 
permanent alimony; and permanent alimony was appropriate in this case.  Thus, the 
amended final judgment award of durational alimony was reversed and remanded for the 
trial court to award the former wife permanent alimony. 


• Rhoads v. Rhoads, 2015 WL 9287018 (Fla. 1st DCA 2015). 
 
TRIAL COURT’S DETERMINATION OF THE AMOUNT OF PERMANENT 
ALIMONY WAS NOT SUPPORTED BY COMPETENT, SUBSTANTIAL 
EVIDENCE 
 
The parties were married in 1991 making this a long-term marriage.  The former wife 
was not employed outside the home for most of the marriage, nor had she obtained a high 
school degree. Further, the former wife suffered from serious medical issues.  The former 
husband had gross income of $6,561.69, while the former wife’s income was imputed at 
$1,374.43 per month.  The trial court found that the former wife had the need, and the 
former husband had the ability to pay alimony.  However, the trial court found that the 
former wife was in good health and only needed alimony to purchase auto insurance and 
health insurance, and so awarded her only $600 per month in alimony.  The former wife 
had testified to credit card bills of $400-500 per month, rent of $550 per month plus 
utilities, prescription drug expenses, and her need for auto and health insurance.  The 
final judgment made no mention of her need for shelter or other living expenses, nor did 
it mention former husband’s increased ability to pay alimony since he would not be 
paying a mortgage or rent.  The court found that the award of $600 per month is not 
supported by competent, substantial evidence and does not provide for the former wife’s 
needs and necessities of life as they were established during the marriage. The amount of 
alimony was not adequate and was thus an abuse of discretion. 


 
• Sikora v. Sikora, 173 So. 3d 1028 (Fla. 2d DCA 2015). 


 
TRIAL COURT ERRED IN AWARDING FORMER WIFE PERMANENT, 
PERIODIC ALIMONY IN AMOUNT EXCEEDING NEED AND IMPROPERLY 
IMPUTED INCOME TO THE FORMER WIFE. 
 
The former husband appealed the final judgment of dissolution of marriage to his former 
wife and challenged the amount of alimony awarded to her on the basis that it exceeded 
her needs.  He also argued that the trial court failed to make findings regarding obtaining 
a life insurance policy to secure alimony.  He also argued that the trial court erred in 
awarding the former wife lump sum alimony to cover her medical expenses.  She cross-
appealed arguing that the trial court failed to make the award retroactive to the date of 
filing the petition for dissolution.  The trial court had awarded the former wife $17,500 
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per month in permanent, periodic alimony and required the former husband to secure his 
obligation by purchasing and maintaining a 2-million-dollar life insurance policy on 
himself with the former wife as a beneficiary.  The trial court awarded the former wife 
$25,000 in lump sum alimony to cover medical expenses incurred during the pendency of 
the action.  Absent special circumstances, a trial court errs when it awards permanent, 
periodic alimony above that which the former wife needs.  Although the trial court 
determined that the former wife’s net need was $11,043 per month, it awarded her 
$17,500 in monthly gross alimony without any explanation as to the calculations.  The 
final judgment did not state whether the trial court had factored in imputed income to the 
former wife.  The permanent alimony award must thus be reversed and remanded because 
the trial court failed to include detailed findings surrounding any special circumstances 
that would explain the excessive amount of alimony.  Further, the trial court had imputed 
retirement income to the former wife at a 3.5% rate of return with no evidence to support 
such an order.  Trial courts may impute income from interest earned on retirement 
accounts if such is available without penalty and without need to reduce the principal, but 
this must be supported by competent, substantial evidence.  Further, there was no 
evidence supporting the 3.5% figure.  There was no agreement amongst the experts as to 
the rate of return for the former wife’s retirement accounts.  The trial court used the same 
rate of return which was used on her investment accounts awarded to her in equitable 
distribution.  There was no competent, substantial evidence which could support the 3.5% 
figure.  The alimony award would need to be adjusted on remand.  As to retroactivity, 
when a trial court awards alimony, it is an abuse of its discretion fi it fails to make the 
award retroactive to the date of filing the petition except where the trial court enters a 
temporary alimony award during the case.  However, if the temporary award was made 
without prejudice, then it can be readdressed at the final hearing.  The parties here had 
stipulated that the former husband would pay temporary alimony and such was awarded 
without prejudice.  On remand, the trial court needs to reconsider whether the award 
should apply retroactively after comparing it to the stipulated temporary alimony.  In 
regards to the life insurance policies, the trial court gave no explanation as to how the 
amount of the policies was arrive at or what it was based on.  There was no evidence 
presented regarding the former husband’s insurability based on such a policy or the cost 
of the policy.  The trial court’s failure to make the required findings warranted reversal of 
the requirement and remand for further proceedings.  As to the lump sum alimony for 
coverage of health care expenses, the former wife had actually spent $85,000, which the 
former husband had paid with marital assets.  The former wife alleged that she still owed 
approximately $8,900.  The trial court was presented with no evidence justifying the 
lump sum award and made no findings to explain the award. However, because the 
evidence supported an award of $8,900, the court reversed and remanded for the trial 
court to reconsider the award.  
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• Banks v. Banks, 168 So. 3d 273 (Fla. 2d DCA 2015). 
 
TRIAL COURT APPLIED THE WRONG STANDARD IN DECIDING 
WHETHER TO AWARD PERMANENT ALIMONY.   
 
The former wife appealed the amended final judgment and challenged the award of 
durational alimony instead of permanent alimony and the court’s failure to address 
whether the former husband should maintain life insurance to secure the alimony award.  
The parties had been married for 33 years, yet the trial court found that she had not 
established her claim for permanent alimony.  The trial court instead awarded the former 
wife durational alimony of $1,500 per month for 24 months.  The trial court ruled that the 
standard of permanent alimony is clear and convincing evidence and that failure to meet 
the standard would deem an award of permanent alimony inappropriate.  The trial court 
misinterpreted the statute in that the clear and convincing standard only applies to 
moderate length marriages.  Rather, permanent alimony may be awarded following a 
long-term marriage if such is appropriate upon considering the statutory factors.  The 
amended final judgment was thus reversed to the extent it denied the former wife’s claim 
for permanent periodic alimony.  The trial court should have taken into account the 
correct standard of proof, the long duration of the marriage, the former wife’s age, the 
former wife’s employment status at the time of the final hearing, and the former 
husband’s earning power. The trial court should consider a nominal award of permanent 
periodic alimony. 
  


• Byers v. Byers, 149 So. 3d 161 (Fla. 1st DCA 2014). 
 
TRIAL COURT PROPERLY AWARDED THE WIFE NOMINAL PERMANENT 
PERIODIC ALIMONY AFTER CONSIDERATION OF THE STATUTORY 
FACTORS.   
 
The husband challenged the award of $1.00 in permanent periodic alimony to the wife.  
The record shows that the trial court’s ruling was supported by clear and convincing 
evidence after consideration of the factors set forth in subsection 61.08.  The court first 
determined that the husband had the ability to pay alimony to the wife, who had a need 
for alimony.  During the marriage, the husband was the primary breadwinner, working as 
a bank executive often earning well into six-figures of income each year.  The wife was 
mostly a stay-at-home mom, but when the parties separated, she worked as a part-time 
teacher, factory worker, and home cleaner.  After considering all of the relevant statutory 
factors, the trial court awarded the wife the nominal alimony amount at issue.  The 
nominal award was likely based on the fact that the husband had filed bankruptcy and 
was currently working a job paying far less than his prior bank positions, but that his 
financial position was likely to change in the future.  This ruling was wholly permissible. 
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• Ayra v. Ayra, 148 So. 3d 142 (Fla. 2d DCA 2014). 
 
TRIAL COURT ABUSED ITS DISCRETION IN FAILING TO AWARD THE 
WIFE NOMINAL PERMANENT ALIMONY.   
 
The parties were married for twenty (20) years.  There is an initial presumption in favor 
of permanent periodic alimony in the context of long-term marriages.  In considering the 
wife’s need for alimony, the trial court stated that the wife had the potential to earn an 
additional $5,000.00 per month as a police officer and concluded that she did not have 
the need for any alimony.  The trial court’s finding was not supported by the record.  The 
wife testified that her medical and housing expenses would increase after the marriage 
dissolved.  The long-term duration of the parties’ marriage, coupled with the potential 
future needs of the wife warranted at least a nominal amount of permanent periodic 
alimony.   
 
 


• Valente v. Barion, 146 So. 3d 1247 (Fla. 2d DCA 2014). 
 
COURT ERRED BY AWARDING THE WIFE PERMANENT PERIODIC 
ALIMONY WITHOUT MAKING A FINDING BY CLEAR AND CONVINCING 
EVIDENCE THAT PERMANENT ALIMONY WAS APPROPRIATE.   
 
When the parties married, the husband was a lieutenant in the New York City Police 
Department, and the wife worked for a financial services company.  After the twin towers 
collapsed, the husband was deployed to Ground Zero to work extensive hours.  This 
resulted in significant health issues and major depression.  By 2007, the husband was 
classified as retired on full disability pension, but his disability benefits provided him 
with an annual income in excess of $125,000.  The wife also lost her job and suffered 
from psychological and physical issues that limited her employability and increased her 
expenses.  The evidence at trial, however, did not support a finding that the wife’s 
conditions were permanent.  The testimony suggested that the wife should be able to 
experience substantial improvement over the following two years.  The parties’ twelve 
(12) year marriage is regarded as a moderate-term marriage.  Permanent alimony may be 
awarded in such cases but the trial court must decide that it is appropriate based upon 
clear and convincing evidence after consideration of the factors set forth in subsection 
61.08(2).  In this case, the trial court awarded permanent periodic alimony in the amount 
of $5,000 per month, but supported its award with findings that better support an award 
of durational alimony and did not explain why permanent alimony would be more 
appropriate.   
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• Motie v. Motie, 132 So. 3d 1210 (Fla. 5th DCA 2014). 
 
COURT ABUSED ITS DISCRETION IN FAILING TO AWARD PERMANENT 
ALIMONY AND IN FINDING NO ALIMONY ARREARAGE WAS DUE.   
 
The wife was married to the husband for over seventeen (17) years.  The husband was a 
veterinarian with his own practice and was the primary breadwinner for the family.  The 
wife’s only employment outside of the home during the marriage was when she 
occasionally worked in her husband’s office, but she was not paid for same.  She also 
served as the full-time manager of an unsuccessful Blimpies franchise that the parties 
purchased for four years.  From the date of filing until the sale of the marital home, the 
husband gave the wife approximately $6,000 per month to pay the household bills, 
including the mortgage.  Once the house was sold, the husband reduced his monthly 
payments to approximately $1,700 until the court ordered him to pay $3,500 per month as 
temporary alimony.  Following trial, the court imputed income of $10 per hour to the 
wife and awarded her durational alimony of $3,500 for eight years.  The court found that 
the husband did not owe the wife any alimony arrearage.  The wife appealed on the 
grounds that the trial court erred in awarding her durational, rather than permanent, 
alimony.  The purpose of permanent alimony is to “provide the needs and the necessities 
of life to a former spouse as they have been established by the marriage of the parties.”  
The alimony statute provides that permanent alimony may be awarded following a 
marriage of long duration if such award is appropriate upon consideration of the factors 
set forth in subsection (2).  In awarding permanent alimony, the court must make a 
finding that no other form of alimony is fair and reasonable under the circumstances of 
the parties.  Durational alimony, on the other hand, may be awarded when permanent 
alimony is inappropriate.  Its purpose is to provide a party with economic assistance for a 
set period of time following a marriage of short or moderate duration, or following a 
marriage of long duration if there is no ongoing need for support on a permanent basis.  
There is a rebuttable presumption that permanent periodic alimony is appropriate after a 
long-term marriage.  Neither age nor a spouse’s ability to earn some income will alone 
rebut that presumption.  There is also a rebuttable presumption that a marriage lasting 
seventeen years or longer is a long-term marriage.  While the trial court has considerable 
discretion in determining an award of alimony, that discretion is not unlimited.  In this 
case, there is a presumption in favor of permanent alimony.  Although the trial court 
correctly considered the needs of the wife and the ability of the husband to pay and made 
the requisite findings of fact regarding the statutory factors, the court’s factual findings 
were insufficient to conclude that there was no need for ongoing permanent support.  In 
addition, the trial court made two errors in calculating the alimony arrearage.  First, it did 
not make the requisite findings of fact and failed to consider the wife’s needs and the 
husband’s ability to pay during the retroactive period.  In addition, it gave the husband 
credit for making payments to the wife that she used to pay the mortgage and by double-
counting those payments.  Since the husband was generally responsible for paying the 
mortgage and other household expenses during the marriage by virtue of being the 
primary breadwinner, it is inappropriate to give him credit for paying those expenses 
during the separation.  Furthermore, when the court calculated the arrearage, it showed 
that the husband owed additional money.  However, it justified the fact that no arrearage 
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was due because the husband paid the mortgage and other bills.  It was error for the court 
to use that fact for the purpose of calculating his credit and then again double-counting it 
to conclude that no arrearage was due. 
 


• Evans v. Evans, 128 So. 3d 972 (Fla. 1st DCA 2013).  
 
TRIAL COURT ABUSED ITS DISCRETION IN AWARDING THE WIFE 
PERMANENT PERIODIC ALIMONY WITHOUT EVIDENCE OF HER 
PERMANENT INABILITY TO BECOME SELF-SUSTAINING. 
 
The former husband appealed the final judgment of dissolution of marriage, which 
awarded the former wife $150 per month in permanent periodic alimony.  On appeal, the 
court found that the relative youth of the former wife, her two years’ worth of college, 
and her experience running a successful pressure washing business is evidence that “does 
not reflect permanent inability on the part of the [former] wife to become self-
sustaining.”   
 


• Payton v. Payton, 109 So. 3d 280 (Fla. 1st DCA 2013).   
 
TRIAL COURT ERRED IN AWARDING ALIMONY WHICH RESULTED IN A 
SIGNIFICANT DISPARITY IN THE PARTIES’ NET INCOMES. 
 
The trial court awarded the wife permanent alimony based on the parties’ twenty-two 
(22) year marriage.  The judge found that no other form of alimony was fair and 
reasonable under the parties’ circumstances.  The general rule is that a former spouse 
should not be left shortchanged by marital obligations to the other former spouse.  With 
the cumulative effect of the husband’s other court-ordered obligations, the husband was 
left with a substantial monthly deficit, while the wife maintained a relatively secure 
financial posture.  The permanent alimony award was error based on the parties’ most 
current financial affidavits.   
 


• Therriault v. Therriault, 102 So. 3d 711 (Fla. 1st DCA 2012).  
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN ORDERING THE 
HUSBAND TO PAY PERMANENT PERIODIC ALIMONY IN THE MODERATE 
TERM MARRIAGE. 
 
The trial court ordered the husband to pay $1,123.67 per month in permanent periodic 
alimony to the wife when it dissolved the parties’ moderate term marriage of sixteen (16) 
years.  Because the final judgment, in which the initial award of alimony was made, was 
entered prior to July 1, 2011, the effective date of the legislative amendments to section 
61.08, Florida Statutes, the trial court was not required to make the now-requisite finding 
that no other form of alimony was fair and reasonable under the circumstances of the 
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parties. Accordingly, the alimony award was based on competent and substantial 
evidence and did not cause either spouse to pass automatically from misfortune to 
prosperity or vice versa.   
 


• Margaretten v. Margaretten, 101 So. 3d 395 (Fla. 1st DCA 2012).   
 
TRIAL COURT ERRED IN AWARDING PERMANENT ALIMONY WITHOUT 
ADDRESSING WHETHER OTHER FORMS OF ALIMONY WOULD BE FAIR 
AND REASONABLE UNDER THE CIRCUMSTANCES.   
 
The parties in this case had been married for sixteen (16) years and eight (8) months at 
the time the petition was filed.  The husband was a self-employed architect and was the 
primary breadwinner during the marriage.  The wife was primarily a homemaker/stay-at-
home mom, although she did earn income during the marriage from selling real estate 
and from her ownership of a maid service business.  The wife’s real estate license was 
inactive at the time of the final hearing, and the maid service was sold during the 
pendency of the dissolution.  In the final judgment, the court awarded the wife $750 per 
month in permanent alimony.  The husband appealed, contending that the trial court erred 
by not making the statutorily-required finding that no form of alimony other than 
permanent alimony would be fair and reasonable under the circumstances.  Section 61.08 
(2011) provides that in the case of permanent alimony, the court must find that no other 
form of alimony is fair and reasonable under the circumstances of the parties.  The 
purpose of permanent alimony is to provide for the needs and necessities of life as they 
were established during the marriage for a party who lacks the financial ability to meet 
his or her needs and necessities of life following dissolution.  There is no presumption for 
or against permanent alimony in this case because it was a “grey area” marriage.  The 
trial court found that the parties had a comfortable middle-class standard of living during 
the marriage.  It also found that the husband had a high earning capacity, while the wife’s 
earning capacity was limited.  The parties’ disparate earning capacity is a significant 
factor in determining whether permanent alimony is appropriate, but this is not sufficient 
in itself to justify an award of permanent alimony or rule out other forms of alimony.  
The trial court’s order included detailed findings as to each of the factors in 61.08(2)(a)-
(j), but the findings did not show that no other form of alimony was fair and reasonable.  
The findings reflected that the most significant limitation on the wife’s earning capacity 
will be gone in a few years when the children reach the age of majority.  Additionally, 
even though her vocational skills may be limited, she is only forty-five (45) years old 
with no significant health problems, and she holds a Bachelor’s degree and a real estate 
license.  While permanent alimony may very well be appropriate, the trial court’s 
findings suggest that other forms of alimony may also be appropriate. 
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• Walker v. Walker, 85 So. 3d 553 (Fla. 1st DCA 2012).   
 
COURT ERRED BY AWARDING PERMANENT ALIMONY TO THE WIFE 
WITHOUT MAKING A SPECIFIC FACTUAL DETERMINATION WITH 
REGARD TO HER ACTUAL NEED FOR SAME.   
 
The husband challenged the trial court’s award of permanent alimony to the wife.  
Permanent alimony is used to provide the needs and necessities of life to a former spouse 
as they have been established by the marriage of the parties.  In order to make an award 
of permanent alimony, the trial court must make specific factual determinations with 
regard to the actual need on the part of the former spouse seeking an alimony award.  
Simple disparity in income will not support an award of permanent periodic alimony.  
The purpose of permanent alimony is not to divide future income to establish financial 
equality.  Here, the trial court made no specific factual determination with regard to the 
wife’s actual need for permanent alimony, so the court must either do so or consider 
another form of alimony.   
 
 


• Demont v. Demont, 67 So. 3d 1096 (Fla. 1st DCA 2011). 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING THE 
WIFE BRIDGE-THE-GAP ALIMONY AND A NOMINAL AMOUNT OF 
PERMANENT ALIMONY.  
 
The wife requested temporary and permanent periodic alimony.  She cited the parties’ 
lavish marital lifestyle, their eighteen and a half (18.5) year marriage, and their mutual 
agreement for her to forgo outside, paid employment and to devote herself to full-time 
homemaking, parenting, supporting the husband’s career goals, and establishing the 
couple’s position in civic and social endeavors.  She expressed her significant financial 
needs and the husband’s ability to pay.   The trial court recognized that the parties would 
no longer be able to maintain their extravagant marital lifestyle and patterns of 
overspending and borrowing, that they would have to sell the marital home worth over $1 
million, and that the wife would have to find full-time, paid employment.  A vocational 
expert testified that he found about a dozen jobs for the wife, earning $40,000-$50,000 
per year, but the earning range was based on the wife’s perceived skills rather than her 
actual income history.  The wife testified that she prepared resumes, contacted 
prospective employers, and participated in job interviews to no avail. The court 
determined that the wife’s monthly needs were approximately $4,000.  Considering the 
expensive marital home and the wife’s inability to secure full-time employment thus far, 
the trial court awarded her bridge-the-gap alimony for two years and permanent alimony 
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of $50.00 per month.  The court declined to impute income to the wife because it was 
uncertain whether she could obtain full-time employment at the pay level estimated by 
the vocational expert.  On appeal, the wife argues that the court failed to apply the 
presumption in favor of permanent alimony after a long-term marriage.  The trial court 
relied on evidence that the wife was capable of securing gainful, full-time employment, 
but in the interim period before getting a job, she would be wholly dependent on the 
husband’s support.  The trial court did not abuse its discretion in fashioning its alimony 
award to account for the parties’ uncertain, evolving financial circumstances.  The court 
correctly determined that the wife was entitled to permanent alimony as well.  The 
marital standard of living is a less useful guide for determining an alimony award in 
situations where the parties maintained a lavish lifestyle only by incurring considerable 
debt.  Faced with the evidence that the parties lived beyond their financial means, that 
they had not yet sold the marital home, that the wife had not yet obtained full-time 
employment, and that the husband was settling into a new job while footing the entire bill 
for the parties’ expenses, the trial court awarded $50 per month in permanent alimony.  
The court was faced with a situation where the wife clearly needed permanent alimony, 
but where the husband was obligated to pay the family’s sizeable debt.  The final 
judgment expressly recognized that the alimony award would allow the wife to petition 
the trial court for an increase in permanent alimony if she proves a greater need, if and 
when the husband’s financial position improves or if their financial circumstances change 
substantially. 
 


• Fortune v. Fortune, 61 So. 3d 441 (Fla. 2d DCA 2011). 
 
TRIAL COURT ERRED BY FAILING TO AWARD THE WIFE NOMINAL 
PERMANENT PERIODIC ALIMONY. 
 
The parties had been married sixteen (16) years when the petition for dissolution was 
filed.  The husband owned financial companies, which were extremely successful in the 
years leading up to the dissolution action, when he reported yearly income in the range of 
$246,000 to $346,000. During the marriage, the wife was a homemaker and home-
schooled the children. During the dissolution proceedings, the husband reported earning 
significantly less income, which he attributed to the economic recession.  At trial, he 
claimed a net income of zero. The trial court found that the husband did not have the 
current ability to pay. It acknowledged that the length of the marriage created a 
presumption that it should award nominal permanent alimony and reserve jurisdiction to 
modify it in the future, but concluded that the presumption had been rebutted because the 
husband would be unlikely to again earn substantial income as a financial advisor.  It was 
undisputed that the husband earned substantial income in the years leading up to the 
dissolution proceedings and that during the marriage the wife was a stay-at-home mom, 
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who did not work outside the home.  While the court did not err in determining that the 
husband did not have the currently ability to pay alimony, it did err in finding that he 
would be unlikely to have the ability to pay alimony in the future.  At trial, the husband 
was optimistic about his future earning potential.  When one party is entitled to 
permanent periodic alimony, but the other spouse has no currently ability to pay, the trial 
court should award a nominal sum on permanent periodic alimony to give  
the court jurisdiction to reconsider the award should the parties’ financial circumstances 
change.   
 


• Kight v. Kight, 61 So. 3d 415 (Fla. 5th DCA 2011). 
 
COURT ERRED BY FAILING TO AWARD AT LEAST NOMINAL 
PERMANENT ALIMONY TO THE WIFE.   
 
The parties agreed that trial court should have at least awarded the wife nominal 
permanent alimony in order to preserve the issue for future consideration.      
 
 
N. Lump Sum Alimony 
 


• Taylor v. Taylor, 114 So. 3d 283 (Fla. 4th DCA 2013).   
 
TRIAL COURT ERRED IN AWARDING THE WIFE THE MARITAL HOME AS 
LUMP SUM ALIMONY WHERE THE WIFE WAS REMARRIED AT THE TIME 
OF THE HEARING.   
 
The parties were married for twenty-two (22) years.  Their only significant asset was the 
marital home valued at $380,000.  In the final judgment, the court awarded the wife the 
husband’s one half interest in the marital residence as lump sum alimony based on the 
rationale that the wife was entitled to permanent alimony, but the husband had 
demonstrated hostility against providing spousal support.  The trial court reasoned that 
awarding the wife monthly support would only encourage the husband to continue to 
defeat the wife’s right to support by concealing or hiding his earnings.  Section 61.08 
authorizes permanent alimony payments in lump sum.  It is not actually a third type of 
alimony, but rather a means to accomplish the ends of rehabilitative or permanent 
alimony.  It differs from other alimony remedies in that it may be comprised of real 
property, and it establishes a fixed monetary obligation that vests immediately, is non-
modifiable, and does not terminate when the payee remarries or when the payor dies.  To 
award lump sum alimony, the trial court must find proof of special circumstances, where 
other forms of alimony are not available or appropriate.  Here, the trial court was justified 
in its finding, based upon the husband’s threats and history of non-payment, that unusual 
circumstances existed which justified the imposition of lump sum alimony over 
permanent periodic payments.  However, the wife’s remarriage terminated her 
entitlement to permanent alimony at the time of the hearing. 
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• Sellers v. Sellers, 68 So. 3d 348 (Fla. 1st DCA 2011). 


 
COURT FAILED TO MAKE THE REQUIRED FINDINGS TO JUSTIFY ITS 
DENIAL OR AWARD OF PERMANENT OR LUMP SUM ALIMONY.   
 
At the time the case was filed, the parties had been married for sixteen (16) years and 
eight (8) months.  The husband had an annual gross income of $113,250 per year or 
$9,215 per month.  The wife had not been employed for fourteen (14) years, but had just 
begun a part-time job earning $12.50 per hour or $1,406 per month.  The wife had a 
rehabilitation plan to become a board certified behavior analyst in three to four years.  In 
its original final order, the court awarded the wife lump sum alimony in the form of 
equity in the marital residence and rehabilitative alimony in the amount of $2,000 for ten 
years.  Both parties moved for rehearing.  Following rehearing, the court reduced the 
rehabilitative alimony award to $1,500 per month for three years, and further stated that 
the wife’s “permanent alimony” was the husband’s interest in the marital home.  Since a 
marital home cannot be awarded as permanent alimony, the court likely intended to 
award it as lump sum alimony in lieu of permanent alimony.  An award of permanent 
alimony must be based on the needs of one spouse and the ability of the other spouse to 
pay.  The court must consider the factors set forth in section 61.08(2) in reaching its 
decision.  The disparity in incomes at the time of the final hearing suggests that the wife 
was entitled to an award of permanent alimony.  However, the denial of permanent 
alimony may be justified, assuming the trial court intended to award the marital home as 
lump sum alimony.  Nevertheless, such an award is unreasonable where the wife’s 
income is insufficient to satisfy her monthly expenses.  The marital home may be 
awarded as lump sum support alimony, but lump sum alimony requires a showing of 
need on the part of the recipient spouse, an ability to pay on the part of the payor spouse, 
and a justification for the payment.   
 


• Newberry v. Newberry, 67 So. 3d 1123 (Fla. 1st DCA 2011). 
 
TRIAL COURT ERRED BY FAILING TO INCLUDE LANGUAGE IN THE 
FINAL JUDGMENT SPECIFICALLY REQUIRING CONVEYANCE OF THE 
MARITAL HOME TO THE WIFE AS LUMP-SUM ALIMONY.  
 
The wife argued that the trial court erred in entering the final judgment which made a 
lump-sum alimony award of the marital home to her, but failed to convey marketable title 
of the property to her.  When a trial court finds that a party is entitled to a conveyance of 
real estate as lump-sum alimony, the decree should require the conveyance and should 
declare that it is a lump-sum alimony award.  A final judgment will operate as an 
automatic transfer of interests in property only when the language of the final judgment 
expressly transfers a property interest from one spouse to the other or declares that one 
spouse has sole interest.  While the final judgment properly awarded the marital home as 
lump-sum alimony, it did not include specific language of conveyance of title to the wife. 
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• Lule v. Lule, 60 So. 3d 567 (Fla. 4th DCA 2011). 
 
FINAL JUDGMENT DID NOT CONTAIN FACTUAL FINDINGS TO SUPPORT 
THE ALIMONY AWARDS.   
 
The final judgment awarded the wife the marital home as lump sum alimony, solely 
because the husband “abandoned” the marriage, and an additional $250.00 per month in 
unspecified alimony.  In determining a proper award of alimony, a court must consider 
the factors set forth in section 61.08(2), Florida Statutes.  A trial court must find some 
special necessity for lump-sum payment of alimony.  If support is needed, there must 
exist unusual circumstances which would require a non-modifiable award of support.  
The findings of special circumstances must be above and beyond the justifications for an 
award of permanent alimony.  Because there was no valuation as to the home or the 
parties’ interest in it, it is impossible for the appellate court to review the appropriateness 
of the lump sum alimony award.  However, the court had previously reversed an award of 
the marital home as lump sum alimony based on the husband’s adultery when the results 
were grossly unequal.  As to its second award of alimony requiring the husband to pay 
the wife $250.00 per month indefinitely, the only factual findings included in the final 
judgment were that the marriage was long-term and that the wife made $2,099 per month 
and the husband made $2,076 per month.  The final judgment was also unclear as to what 
type of alimony it awarded.   
 
O. Calculation of Income 
 


• Bork v. Bork, 197 So. 3d 1290 (Fla. 1st DCA 2016). 
 
TRIAL COURT ERRED IN DEDUCTING TEMPORARY ALIMONY AWARD 
FROM HUSBAND’S INCOME WHEN CALCULATING ALIMONY AWARD. 
  
The former wife appealed the trial court’s rulings as to duration and amount of alimony.  
She argued that the record reflects errors in the financial information the trial court used 
in determining the amount of the award.  The trial court had found that the former 
husband’s net income was $7,052.88 according to his amended Financial Affidavit.  
However, the net income reflected the deduction of the $3,500 temporary alimony award 
to the former wife.  The temporary alimony award was only in place until the final 
hearing.  Therefore, the former husband’s net income should be adjusted before re-
calculating the former wife’s alimony award.  Because the trial court’s findings regarding 
the former husband’s net income was not supported by the record, the Court reversed and 
remanded for correction and consideration as to the appropriate amount.  
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• Moore v. Moore, 157 So. 3d 435 (Fla. 2d DCA 2015). 
 
TRIAL COURT ABUSED ITS DISCRETION WHEN IT FAILED TO CONSIDER 
FORMER HUSBAND’S BUSINESS EXPENSES IN DETERMINING HIS 
INCOME. 
 
The former husband appealed the final judgment of dissolution arguing that the trial court 
erred in calculating his income and the amount of permanent alimony he was to pay to his 
former wife.  The trial court abused its discretion in assessing the monthly income of the 
former husband because it failed to include his business expenses in the calculation.  The 
trial court’s determination of a party’s income has to be supported by substantial, 
competent evidence.  Section 61.046(8) defines income as “any form of payment to an 
individual, regardless of source, including, but not limited to: wages, salary, commissions 
and bonuses, compensation as an independent contractor, worker’s compensation, 
disability benefits, annuity and retirement benefits, pensions, dividends, interest, 
royalties, trusts, and any other payments made by any person, private entity, federal or 
state government, or nay unit of local government.” Alimony awards must be based on 
the party’s net monthly income.  Thus, business expenses must be reduced from the 
party’s gross income to calculate the monthly net income.  The former husband’s 
business expenses included automobile expenses, malpractice insurance, fees for a state 
license, and telephone expenses, all of which the trial court failed to consider.  The court 
thus reversed the financial aspects of the final judgment and remanded the case back to 
determine the former husband’s net monthly income and recalculate the permanent 
alimony award. 


 
• Nicholson v. Nicholson, 184 So. 3d 1184 (Fla. 2d DCA 2015). 


 
CIRCUIT COURT WAS REQUIRED TO CONSIDER HUSBAND’S SOCIAL 
SECURITY BENEFIT AS INCOME. 
 
The circuit court awarded the wife alimony from her husband unconnected with a 
dissolution of marriage.  The court felt it was inappropriate to consider the husband’s 
social security benefit as income. However, section 61.046(8) provides that “income 
means any form of payment to an individual, regardless of source, including, but not 
limited to: wages, salary, commissions and bonuses, compensation as an independent 
contractor, worker’s compensation, disability benefits, annuity and retirement benefits, 
pensions, dividends, interest, royalties, trusts, and any other payments, made by any 
person, private entity, federal or state government, or any other unit of local 
government.”  Case law has specifically held that social security benefits may be 
considered income for purposes of calculating alimony. 


  







 


135 
 


• Gilliard v. Gilliard, 162 So. 3d 1147 (Fla. 5th DCA 2015). 
 
TRIAL COURT ERRED IN DETERMINING FORMER HUSBAND’S INCOME; 
FAILING TO MAKE SUFFICIENT FINDINGS OF FACT; AND REQUIRING 
FORMER HUSBAND TO PAY LIAIBLITIES ON THE MARITAL HOME IF HE 
FAILS TO TIMELY PAY ALIMONY. 
 
The former husband appealed the second amended final judgment of dissolution of 
marriage in which the trial court awarded the former wife permanent periodic alimony.  
The trial court found that the former husband’s salary fluctuated due to his assignments 
with the Federal Aviation Administration. But found that his gross income in 2010 was 
$125,063, in 2011 was $154,016, and in 2012 $142,927.  He also receives retirement 
compensation ($118.69/month) from his employer and retirement benefits 
($1,412.51/month), as well as $740 from the Veteran’s Administration.  The trial court 
then awarded the former wife $4,000 in permanent periodic alimony.  To award alimony, 
the trial court must make specific factual determinations as to each party’s need and 
ability to pay. The marriage here was of moderate-term so no presumption for periodic 
alimony existed. However, it may be awarded if such an award is based upon clear and 
convincing evidence after considering the statutory factors.  The trial court erroneously 
awarded permanent periodic alimony when it based its award on the former husband’s 
monthly gross income.  A party’s ability to pay alimony should be based on that party’s 
monthly net income.  Further, the trial court erred by considering the former husband’s 
future retirement benefits as both current income and a martial asset.  Future retirement 
benefits should not be considered a source of present income.  The trial court also failed 
to make the specific findings as to the statutory factors of section 61.08, specifically as to 
the standard of living established during the marriage, the contributions of each party to 
the marriage, and the tax treatment and consequences of awarding alimony.  The alimony 
award was accordingly reversed and remanded.  Further, the trial court should consider 
imputing income to the former wife as there is no indication that she is unable to work 
fulltime.  The former husband had asserted that the trial court erred in requiring him to 
maintain life insurance as security for alimony payments.  This is justified only if there is 
a demonstrated need for protection.  The court found no error in the trial court’s 
determination that circumstances existed warranting security – the former husband had 
changed the beneficiary on his life insurance policy from the former wife to their 
daughters.  The trial court should consider whether the entire amount of the policy is 
necessary to secure the award.  The trial court erred in finding that if the former husband 
fails to timely pay, he then becomes responsible to pay liabilities of the marital home in 
addition to unpaid alimony.  The court cannot impose sanctions without giving the 
alleged contemnor an opportunity to be heard and for the court to determine whether he 
had the present ability to pay support and willfully failed to do so.  The court erred in 
prematurely imposing the sanction without providing an opportunity to be heard.  In 
conclusion, the court reversed the permanent periodic alimony award and remanded. 
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• Stoltzfus v. Stoltzfus, 172 So. 3d 526 (Fla. 2d DCA 2015). 
 
TRIAL COURT FAILED TO CONSIDER INTEREST INCOME FROM 401K 
RETIREMENT ACCOUNTS AND EQUALIZATION PAYMENTS IN 
DETERMINING FORMER WIFE’S INCOME.  
 
The former husband challenged the amended final judgment of dissolution of marriage 
wherein the court calculated permanent periodic alimony. The former wife cross-
appealed.as to the alimony calculation as well.  Two 401K accounts had been distributed 
to the former wife, as well as interest-generating monthly equalization payments to be 
made by the former husband.  The former husband contends that the trial court failed to 
consider this as income available to the former wife. Retirement accounts that have been 
distributed to parties are to be considered income in making a calculation of an alimony 
award when such accounts will not be invaded for the purpose of support. Section 
61.046(a) provides that income is to include “retirement benefits, pensions, dividends, 
and interest.”  The trial court abused its discretion in failing to consider the interest 
income from the 40Ks and the equalization payments in determining the former wife’s 
income.   
  


• Christensen v. Christensen, 147 So. 3d 118 (Fla. 1st DCA 2014). 
 
TRIAL COURT ERRED WHEN IT FAILED TO INCLUDE ITS AWARD OF 
ALIMONY AS PART OF THE WIFE’S INCOME WHEN IT CALCULATED 
THE HUSBAND’S CHILD SUPPORT OBLIGATION. 
 
In a dissolution of marriage case in which alimony is required because of the disparity in 
income between the parties, the court must first determine the amount of alimony and 
then, considering the alimony as income, determine the amount of child support.   
 


• Adelberg v. Adelberg, 142 So. 3d 895 (Fla. 4th DCA 2014). 
 
TRIAL COURT ERRED IN FAILING TO CONSIDER THE INCOME 
GENERATED FROM THE WIFE’S ASSETS. 
 
In considering an alimony award, the court must consider all sources of income available 
to either party.  Here, the court awarded the wife possession of the Maine home until it 
was sold, at which time the proceeds were to be split equally for the parties to purchase 
new homes.  On remand, if the home has been sold, the court needs to consider whether 
the wife bought a new home, and if so, whether there are funds left over from the sale 
which can now be considered investment assets for purposes of calculating the wife’s 
income.  In addition, the retirement funds at a stipulated rate of return at 4.5% should 
have been included in the calculation of the wife’s need for alimony, as it will generate 
income for her support.  Lastly, if the wife’s non-marital bank account is interest 
generating, then that also falls within the definition of income for purposes of calculating 
alimony.   
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• Hodge v. Hodge, 129 So. 3d 441 (Fla. 5th DCA 2013).  
 
LOWER COURT IMPROPERLY CALCULATED THE INCOME OF THE 
PARTIES FOR PURPOSES OF DETERMINING AN APPROPRIATE ALIMONY 
AWARD.   
 
The husband appealed the alimony award of $2,500 per month in permanent periodic 
alimony to the wife.  He first argued that the lower court improperly calculated the 
husband’s rental income by failing to subtract expenses associated with the upkeep of the 
rental property.  The husband’s monthly income from the rental property was $1,650, but 
he gave testimony that the parties typically reserved half of that amount for the payment 
of taxes, repair, upkeep, and maintenance.  A trial court’s determination of whether 
portions of income-producing assets constitute income for purposes of calculating 
alimony should be conducted on a case-by-case basis.  The burden of proof is on the 
party claiming that a portion of payments should be excluded from alimony calculations.  
The lower court erred in attributing $1,650 per month in rental income to the husband 
because it does not reflect the fact that the monthly maintenance expenses exhaust half of 
the rental payments.   The final judgment distributed several income-earning assets 
equally between both parties.  The lower court included all of the income producing 
assets, which were later split evenly with the wife, in calculating the husband’s income.  
However, it failed to include that property in its calculation of the wife’s income.  Failing 
to attribute the income being distributed to a party when determining need and ability to 
pay is reversible error.  Section 61.08(2) requires a trial court to consider all sources of 
income when determining alimony awards.  Both parties’ incomes need to be revised to 
reflect the income-earning assets.   
 


• Marlowe v. Marlowe, 123 So. 3d 1194 (Fla. 1st DCA 2013).   
 
TRIAL COURT ERRED BY IGNORING UNPAID ALIMONY IN ITS 
CALCULATION OF CHILD SUPPORT.   
 
The child support worksheets reflect that former husband has consistently paid his 
alimony, when in fact, his payments were over $12,000 in arrears.  Because the court 
ignored this fact, there was an erroneous $600 reduction in the former husband’s income 
and an erroneous $600 increase in the former wife’s income for purposes of calculating 
child support.  On remand, to the extent the child support calculations are retroactively 
reduced, they can be set off by the alimony arrearage.   
 


• Rentel v. Rentel, 124 So. 3d 993 (Fla. 4th DCA 2013).   
 
TRIAL COURT ERRED BY FAILING TO MAKE FINDINGS REGARDING NET 
INCOME IN DETERMINING THE ALIMONY AWARD. 
 
The husband appeals the final judgment of dissolution of marriage, arguing that the trial 
court erred by not making findings regarding net income in making its alimony 
calculations.  Net income, rather than gross income, is relevant when calculating support 
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awards.  It is not apparent that the trial court based its alimony calculations on net 
income, so on remand, it must do so and modify the alimony award to the wife as 
necessary.     
 


• Kingsbury v. Kingsbury, 116 So. 3d 473 (Fla. 1st DCA 2013).   
 
TRIAL COURT ERRED IN FAILING TO BASE THE AWARD OF ALIMONY 
ON THE HUSBAND’S NET INCOME.   
 
The trial court awarded permanent periodic alimony to the wife in the amount of $4,000 
per month. It found the husband’s gross income to be approximately $140,000 per year, 
and it found that the wife had the ability to earn just a little more than minimum wage.  
The ability to pay alimony should be based on the party’s net income.  Here, the only 
mention in the final judgment of the husband’s income was his gross income.  While it 
appears that the husband may have the ability to pay $4,000 per month in alimony, it is 
impossible to know for certain without knowing his net income. The trial court must 
make specific findings as to the wife’s need for alimony and the husband’s ability to pay.  
It must also make specific findings as to how it arrives at the husband’s net income.   
 


• Melton v. Melton, 79 So. 3d 154 (Fla. 2d DCA 2012).  
 
TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO INCLUDE THE 
HUSBAND’S VOLUNTARY CONTRIBUTIONS TO HIS NET INCOME AND BY 
AWARDING THE WIFE ALIMONY WHICH LEFT HER UNABLE TO MEET 
HER BASIC NEEDS. 
 
When determining whether an award of permanent periodic alimony is appropriate, the 
trial court must balance the needs of one spouse with the ability of the other spouse to 
provide the necessary funds.  A trial court must be careful that neither spouse passes from 
prosperity to misfortune or from misfortune to prosperity.  Determination of a paying 
spouse’s ability to pay must be based on all relevant economic factors.  Trial courts must 
factor in the paying spouse’s voluntary contributions to investments, savings, and 
retirement plans in making the ability to pay alimony calculation.  While the husband’s 
financial affidavit reflected that his net monthly income was $5,300, his paystubs 
reflected a much smaller figure of $2,289.  The husband testified that the lower monthly 
net income was due to a change in the amount he was contributing towards a charity bond 
as well as a change in his tax status totaling $989.08 monthly.  He was admitted that the 
deductions were voluntary deductions and that his net income would be substantially 
more without the voluntary contributions.  In rendering the alimony award, the trial court 
failed to mention the husband’s voluntary contributions, so his monthly net income was 







 


139 
 


incorrect.  Furthermore, the award left the wife substantially unable to meet her basic 
needs, and she was left with nearly a $1,000 monthly deficit.  
 


• Vanzant v. Vanzant, 82 So. 3d 991 (Fla. 1st DCA 2011).  
 
TRIAL COURT ABUSED ITS DISCRETION IN AWARDING ALIMONY TO 
THE WIFE BASED ON THE HUSBAND’S GROSS MONTHLY INCOME. 
 
The alimony award was based on the trial court’s finding that the husband’s income was 
between $4,879.76 and $4,754.76.  However, these figures reflect the gross income 
shown on the husband’s financial affidavit, not his net income.  The trial court also must 
make specific findings as to the wife’s need for alimony and the husband’s ability to pay. 
 


• Cissel v. Cissel, 82 So. 3d 891 (Fla. 4th DCA 2011). 
 
TRIAL COURT ERRED BY USING THE HUSBAND’S GROSS MONTHLY 
INCOME TO CALCULATE HIS ALIMONY OBLIGATION. 
 
The trial court’s finding that the husband had a gross monthly income of $18,109 was 
based upon his average earnings over the fourteen (14) months preceding the hearing.  
This gross income figure was not the proper basis for any support awards. Alimony must 
be predicated upon the income that is available to the parties, their net incomes.  The trial 
court failed to deduct the husband’s undisputed business expenses, averaging in excess of 
$2,000 per month.  Moreover, the court erroneously treated the bonus and restricted stock 
amounts reflected in two months of paystubs as recurring earnings.  
 


• Mills v. Mills, 62 So. 3d 672 (Fla. 2d DCA 2011). 
 
TRIAL COURT ERRED WHEN IT DID NOT INCLUDE THE HUSBAND’S 
BUSINESS INCOME IN ITS DETERMINATION OF HIS MONTHLY NET 
INCOME FOR ALIMONY PURPOSES.   
 
The trial court found that the husband’s monthly net income was $7,416.  This figure did 
not include the husband’s business income or his reimbursed and in kind payments that 
reduced his living expenses.  In determining the amount of alimony, the trial court must 
consider all sources of income available to either party.  Income means any form of 
payment to an individual, regardless of source, including, but not limited to:  wages, 
salary, commissions and bonuses, compensation as an independent contractor, worker’s 
compensation, disability benefits, annuity and retirement benefits, pensions, dividends, 
interest, royalties, trusts, and any other payments made by any person, private entity, 
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federal or state government, or any unit of local government.  The husband’s financial 
affidavit included only his salary, but the wife’s accountant offered testimony regarding 
the husband’s business income including detailing expenses the husband had deducted 
from the gross receipts of his business that were not ordinary and necessary.  The 
husband and his accountant admitted that at least some of the items were not ordinary or 
necessary business expenses, and therefore, they should have been included in the 
calculation of his business income.  In addition, the trial court should determine the 
amount of alimony in accordance with the parties’ standard of living during the marriage.  
The amount of alimony awarded in the final judgment was insufficient to meet the wife’s 
needs and was based on a lifestyle far below the standard enjoyed during the marriage.  
The trial court made no findings regarding the wife’s need.  
 
P. Miscellaneous   
 


• Ketcher v. Ketcher, 198 So. 3d 1061 (Fla. 1st DCA 2016). 
 
TRIAL COURT IMPERMISSABLY EXCEEDED THE SCOPE OF THE 
MANDATE BY CHANGING THE TYPE OF ALIMONY AWARDED. 
 
In Ketcher v. Ketcher, 188 So. 3d 991 (Fla. 1st DCA 2016), the original final judgment 
awarded the former husband $500/month in permanent alimony.  On appeal, he 
challenged the amount of alimony.  The Court reversed the original final judgment in part 
and remanded for the trial court to make additional findings, and if necessary, reconsider 
the amount of the alimony award.  The trial court proceeded to enter an amended final 
judgment that made the additional findings, but also changed the type of alimony from 
permanent to durational.  The alimony award was then durational alimony of $500 per 
month for six years commencing on the date of the original award.  The former husband 
then filed a motion to enforce the mandate arguing that the trial court exceeded the scope 
of the mandate when it changed the type of alimony.  The former wife argued that the 
trial court did not exceed the scope because it reduced the amount of alimony by reducing 
its duration.  Mandates are the means of communication of the judgment from the 
appellate court to the lower court.  The lower court is directed to strictly follow the 
mandate and not alter it in any way.  The trial court here was only directed to make 
findings concerning the parties’ incomes and expenses and, if necessary, to reconsider the 
amount of the award.  The trial court exceeded the scope of the mandate by reconsidering 
the type of the award and changing it from permanent to durational.  The Court granted 
the former husband’s motion, quashed the amended final judgment, and remanded for 
further proceedings.  
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• Jericka v. Jericka, 198 So. 3d 661 (Fla. 2d DCA 2015) 
 
APPELLATE COURT CANNOT EVALUATE THE CASE PER A HARMLESS 
ERROR REVIEW WITHOUT BEING PROVIDED WITH THE TRANSCRIPT 
OR STATEMENT OF EVIDENCE. 
 
The former husband appealed the final judgment of dissolution which awarded the former 
wife permanent periodic alimony. The former husband filed five financial affidavits 
wherein his income consistently declined to $0.  The final judgment provided for $2,000 
per month to be paid to the former wife in permanent periodic alimony.  The trial court 
found that the former husband was conducting business in such a way as to affect the 
alimony award, but made no other factual findings as to need or ability to pay.  Further, 
the record did not contain a transcript nor a statement of evidence of proceedings.  By 
failing to include such in the record, the court was precluded from reviewing the factual 
or legal basis for harmless error in the trial court’s decision. The order was thus affirmed. 
 


• Quinones v. Quinones, 182 So. 3d 702 (Fla. 5th DCA 2015) 
 
TRIAL COURT ERRED IN DETERMINING 17-YEAR MARRIAGE WAS OF 
MODERATION DURATION AND THEREBY DENYING WIFE’S REQUEST 
FOR ALIMONY. 
 
The former wife appealed the final judgment dissolving her marriage of 17 years.  The 
trial court found that the wife was not entitled to alimony based on the moderate term of 
the marriage and the financial ability of the parties.  However, Section 61.08(4) states 
that a “long-term marriage is a marriage having a duration of 17 years or greater…” 
Upon the dissolution of a long-term marriage, there is a rebuttable presumption that 
permanent alimony would be appropriate to provide for the needs and necessities of life 
as they were established during the marriage of the parties for the party lacking the 
financial ability to meet such needs following the dissolution of marriage.  The trial court 
was incorrect in its characterization of the marriage as one of moderate term. Even 
though the parties’ respective needs and abilities to pay were in flux, the trial court 
abused its discretion in failing to award at least nominal alimony.  
  


• Dugan v. Dugan, 160 So. 3d 934 (Fla. 5th DCA 2015) 
 
TRIAL COURT ERRED IN FINDING THAT ALL OF FORMER WIFE’S 
MEDICAL EXPENSES WERE COVERD BY MEDICARE AND THUS NOT 
INCLUDED IN CALCULATING ALIMONY AWARD. 
 
former wife appealed from the trial court’s final judgment concerning alimony.  After 
trial, but before ruling, the former wife submitted an updated financial affidavit which 
included medical expenses of her adult sons, monthly health insurance payments, and 
dental insurance payments.  The trial court noted that the former wife suffered from a 
number of health problems, struck the adult sons’ expenses, and included the insurance 
payments in calculating her monthly expenses.  The trial court also noted that the former 
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husband testified that all of the former wife’s medical expenses were covered by 
Medicare. The trial court then subtracted the insurance payments form its calculation, 
resulting in a lower alimony payment than requested.  The former wife argued that none 
of her medical expenses were completely covered by Medicare.  The former wife 
provided authority that she was responsible for premiums, deductibles, and non-covered 
expenses.  Thus, the case was remanded for the trial court to consider the former wife’s 
medical expenses and whether such warrants an increased alimony award. 
  


• Strochak v. Strochak, 164 So. 3d 142 (Fla. 4th DCA 2015) 
 
FAILURE TO PAY FULL AMOUNT OF ALIMONY WARRANTED REMAND 
FOR ENTRY OF ORDER AWARDING ALIMONY ARREARAGES.  
 
The former wife challenged an order denying her motion for civil contempt and 
enforcement against the former husband.  The former husband failed to pay the full 
amount of alimony from March 2013 through July 2013.  The court remanded for the trial 
court to enter an order awarding the former wife alimony arrearages. 
 


• Dravis v. Dravis, 170 So. 3d 849 (Fla. 2d DCA 2015) 
 
TRIAL COURT DID NOT ERR IN FAILING TO MAKE PERIODIC ALIMONY 
AWARD RETROACTIVE TO THE DATE OF DISSOLUTION PETITION 
WHERE SUCH RELEIF WAS NOT REQUESTED BY THE FORMER WIFE.  
 
The former wife appealed the final judgment of dissolution arguing that the trial court 
erred by failing to award retroactive alimony.  The trial court had awarded the former 
wife $400 per month in permanent, periodic alimony.  The record shows that the former 
wife never requested retroactive alimony in the petition, at the hearing, in her motion for 
reconsideration, or anywhere else in the record.  Thus, she had no basis to raise this issue 
for the first time on appeal and that aspect of the final judgment was affirmed. 
 


• Corcoran v. Corcoran, 176 So. 3d 352 (Fla. 5th DCA 2015) 
 
TRIAL COURT ERRED IN ITS CALCULATION OF ALIMONY THEREBY 
WARRANTING A REDUCTION IN THE AMOUNT OF THE AWARD.  
 
The former wife appealed the trial court’s order denying her motions as to the final 
judgment of dissolution of marriage.  The former wife had moved from the marital home.  
The final judgment had set out that the difference between the former wife’s total 
residential expenses in the martial home and current rent was $846.99, when in actuality 
it was $545.60.  The court found that the trial court should address the reason for the 
disparity and then adjust the award. 
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• Miggins v. Miggins, 177 So. 3d 315 (Fla. 4th DCA 2015) 
 
ON REMAND, TRIAL COURT SHOULD ENTER AMENDED FINAL 
JUDGMENT TO SUBSTITUTE LANGUAGE REFERRING TO EXISTENCE OF 
A SUPPORTIVE RELATIONSHIP. 
 
The amended final judgment provided that “alimony shall continue until [the] wife 
remarries or cohabitates, or until either party is deceased.” On appeal and cross-appeal, 
the court remanded with instructions that the court should enter a second amended final 
judgment removing the reference to cohabitation and substituting language referring to 
the “existence of a supportive relationship” in accordance with section 61.14, Florida 
Statutes (2014).  
 


• Clark v. Clark, 147 So. 3d 655 (Fla. 5th DCA 2014). 
 
TRIAL COURT ABUSED ITS DISCRETION BY AWARDING THE WIFE 
ALIMONY WHEN IT WAS NOT SOUGHT IN HER PETITION FOR 
DISSOLUTION OF MARRIAGE. 
 
The wife’s petition for dissolution of marriage did not seek or allege entitlement to 
alimony.  Nevertheless, the court awarded permanent periodic alimony to the wife, and 
the husband appealed.  In a dissolution action, an issue is properly before the court when 
it is raised in the pleadings or when it is raised and considered by the court without 
objection.  The wife argued that the issue of alimony was listed on her pre-trial 
compliance which put the husband on notice of same.  When a pleading fails to make a 
specific demand, courts will accept the issue as being “tried by implied consent” where a 
pre-trial statement raises the issue and the other party fails to object at the hearing.  In this 
case, the husband did not attend the hearing.  Unpled issues tried when a party does not 
appear are not tried by consent, but in absentia.   
 


• Beal v. Beal, 146 So. 3d 153 (Fla. 5th DCA 2014). 
 
TRIAL COURT ERRED IN AWARDING AN AMOUNT OF ALIMONY WHICH 
REQUIRED THE WIFE TO DEPLETE HER EQUITABLE DISTRIBUTION 
ASSETS. 
 
The wife filed a petition for dissolution of marriage after twelve (12) years of marriage.  
The wife testified that she was totally disabled from a severe arthritic condition in her 
spine and that she was unable to work.  She received disability payments in the amount of 
$1,189 per month.  The husband’s gross income ranged from approximately $91,000 to 
$101,000 in the past several years.  The trial court ordered the husband to pay the wife 
$300.00 per month in bridge-the-gap alimony for two years.  The court reasoned that the 
wife would have additional funds from the settlement agreement regarding equitable 
distribution to assist her with living expenses.  The wife appealed.  The trial court 
acknowledged that the wife’s disability prevented her from working and that her 
disability payments were the sole source of income.  The trial court expected the wife to 
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deplete her assets to pay for living expenses.  The court’s findings suggest that the wife’s 
equitable distribution assets played a significant role in determining the type and amount 
of alimony to award, since the amount of alimony awarded appears inadequate to cover 
her reasonable living expenses.  Florida law has consistently held that while equitable 
distribution can have an influence on alimony, a former spouse is not required to deplete 
her assets to provide for her living expenses.   
 


• Moore v. Moore, 120 So. 3d 194 (Fla. 5th DCA 2013).   
 
TRIAL COURT ERRED BY SETTING OFF THE EQUITABLE DISTRIBUTION 
EQUALIZATION PAYMENT THAT THE FORMER HUSBAND WAS 
REQUIRED TO MAKE AGAINST THE FORMER WIFE’S ALIMONY 
OBLIGATION. 
 
The trial court awarded the former husband bridge-the-gap alimony totaling $10,900.  
This amount was then set off by a $7,772.28 equitable distribution credit, reducing the 
amount payable to the husband to $3,127.72.  The husband appealed.  The set-off was 
inconsistent with the purpose of a bridge-the-gap alimony award.  Alimony is not 
considered an ordinary debt, and in the absence of compelling equitable considerations, a 
trial court errs in allowing a set off of debt against alimony.  It would seem the rule 
would apply full force when the alimony at issue is designed to provide immediate funds 
to the financially disadvantaged spouse with legitimate identifiable short-term needs in 
order to cushion the transition from being married to being single. 
 


• Payton v. Payton, 109 So. 3d 280 (Fla. 1st DCA 2013).   
 
TRIAL COURT ERRED IN CALCULATING THE ALIMONY ARREARAGE. 
 
The husband appealed certain aspects of the final judgment.  The trial court ordered him 
to pay $1,750 per month during the pendency of the dissolution proceedings.  The final 
judgment provided that the husband owed $2,530.09 for past unpaid support arrearages 
and ordered him to pay down that amount at the rate of $200 per month.  The husband 
filed a motion for rehearing, after faxing the wife detailed payment records to show that 
he does not owe the amount set forth in the final judgment.  The court denied the motion 
for rehearing without explanation.  On appeal, the court found that the record did not 
demonstrate how the trial court calculated the arrearage, and without competent, 
substantial evidence to show the basis for that amount, the trial court’s determination 
must be reversed and remanded for more specific findings.   
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• McClain v. McClain, 105 So. 3d 641 (Fla. 3d DCA 2013). 
 
TRIAL COURT ERRED IN AWARDING SPOUSAL SUPPORT WHEN THE 
WIFE NEVER ASKED FOR ALIMONY IN HER PLEADINGS. 
 
The husband filed a petition for dissolution of marriage seeking equitable distribution, 
shared parental responsibility, and child support.  The wife, through counsel, filed an 
answer which did not seek alimony.  At one point during the proceedings, the wife 
moved to amend her answer to include a counterclaim for alimony, but the wife never 
obtained an order on her motion.  The pretrial statement filed by the wife listed only child 
support, time-sharing, and equitable distribution as the issues to be tried.  At the end of 
trial, the judge indicated that he intended to award alimony.  The husband objected on the 
basis that it was never plead for.  Nevertheless, the final judgment required the husband 
to pay $1,000 per month in permanent periodic alimony, and the husband appealed.  The 
trial court erred in awarding alimony under these circumstances where the benefitting 
spouse failed to seek such relief in the pleadings.  Her filing a motion to amend did not 
constitute an actual amendment to the pleadings.   
 


• Hernandez v. Hernandez, 109 So. 3d 806 (Fla. 5th DCA 2012).  
 
COURT ERRED BY USING THE WRONG FINANCIAL INFORMATION TO 
CALCULATE THE ALIMONY AWARD. 
 
The appellant challenged the trial court’s award of permanent alimony.  Although the 
court was within its discretion to award permanent alimony, the case must be remanded 
for the trial court to recalculate the amount of alimony based on the correct financial 
information, after determining the appellee’s need and the appellant’s ability to pay.  
Instead of relying on the appellant’s 2010 financial affidavit, which was admitted in 
evidence, the trial court incorrectly based the alimony award on the 2009 financial 
affidavit, which was contained within the court file but not admitted into evidence or 
considered during the trial.   
 


• Walker v. Walker, 80 So. 3d 1128 (Fla. 4th DCA 2012).   
 
TRIAL COURT’S DISMISSAL OF THE FORMER WIFE’S PETITION FOR 
LACK OF SUBJECT MATTER JURISDICTION WAS ERROR.   
 
The parties were divorced in 2003, and the final judgment provided that the former 
husband was to pay the former wife rehabilitative alimony for a period of ten (10) years.  
The judgment specifically reserved jurisdiction to modify and enforce the judgment.  
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Five years later, the former wife filed a petition for modification of alimony, seeking to 
convert it to permanent alimony and to increase the amount of the award.  The former 
husband answered and later moved to dismiss the petition for lack of subject matter 
jurisdiction.  The circuit court granted the motion to dismiss.  Section 61.14, which 
allows a court to modify an order of support, maintenance or alimony, empowers a court 
to change the nature of an award and extend the period for payment.  Circuit courts have 
subject matter jurisdiction to consider timely petitions for such modification, regardless 
of whether or not the court expressly reserved jurisdiction in the final judgment.   
 


• Cortese v. Cortese, 72 So. 3d 269 (Fla. 5th DCA 2011).  
 
TRIAL COURT ERRED BY CREDITING THE HUSBAND’S PAYMENTS ON 
THE MARITAL HOME TOWARD ALIMONY WHILE REQUIRING THE WIFE 
TO REPAY HIM FOR ONE-HALF OF THOSE EXPENSES. 
 
The trial court granted a credit to the husband for one-half of the marital home mortgage 
payments and other house-related expenses that husband paid during the parties’ 
separation.  During the marriage, the husband was generally responsible for paying the 
household expenses by virtue of him being the primary breadwinner, so it was 
inappropriate to credit the husband for paying the expenses during the period of 
separation.  Further, the trial court specifically ruled that the expenses the husband paid 
toward the marital home were temporary alimony, and as such, there was no alimony 
arrearage.  That finding precluded the trial court from awarding the husband a credit for 
making those payments.     
 


• Jackmore v. Jackmore, 71 So. 3d 912 (Fla. 1st DCA 2011).  
 
TRIAL COURT’S DENIAL OF THE FORMER WIFE’S MOTION TO ENFORCE 
FORMER JUDGMENT WITH NO EVIDENTIARY BASIS WAS ERROR. 
 
In 1975, the New York Supreme Court entered a judgment dissolving the marriage of the 
parties and ordering the former husband to pay monthly alimony.  Thirty-five (35) years 
later, the former wife sought to register the New York judgment and to enforce it against 
the estate of the former husband in Duval County.  The trial court denied the motion, 
finding that the former wife had abandoned or waived any claim against the husband, that 
her claim was barred by New York’s statute of limitations, and that she failed to comply 
with the Uniform Interstate Family Support Act. Under UIFSA, in a proceeding for 
arrearages, whichever state’s statute of limitations is longer applies.  Florida does not 
have a statute of limitations period for enforcement of alimony, so Florida’s unlimited 
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period applies.  Notwithstanding, as the former wife’s action for enforcement is equitable 
in nature, the former husband may be able to prove laches.   
 


• Cooper v. Cooper, 69 So. 3d 977 (Fla. 2d DCA 2011).   
 
TRIAL COURT ERRED IN ORDERING SUPPORT AWARDS THAT 
EXCEEDED HUSBAND’S ABILITY TO PAY, BUT THE COURT PROPERLY 
ALLOWED HIS PETITION FOR MODIFICATION TO BE HEARD. 
 
The parties spent the majority of their married lives in Florida.  In 2006, they moved to 
Pennsylvania to further the husband’s career.   Two years later, they agreed to return to 
Florida, but when the time actually came, the husband indicated that he could not go.  
The wife moved to Florida with the children and without the husband.  She then filed a 
petition for support unconnected with dissolution in Florida, and shortly thereafter, the 
husband filed a petition for dissolution of marriage in Pennsylvania.  Despite the petition 
for dissolution, the parties litigated the wife’s petition for support in Florida.  The 
magistrate issued a report and recommendations awarding alimony, child support, and 
attorney’s fees to the wife, and the trial court entered an order adopting the report and 
recommendations.  The husband appealed this order.  The wife filed motions for indirect 
criminal contempt in an effort to enforce the alimony awarded, but the court entered an 
order which stated that Pennsylvania had full jurisdiction to determine the ultimate issues 
relating to alimony.  The wife appealed this order, but prior to her filing her notice of 
appeal, the husband filed a petition to modify the alimony and child support award.  The 
wife moved to dismiss this petition, arguing that the trial court lacked jurisdiction to 
consider it while the original order awarding alimony and child support was pending on 
appeal.  When her motion to dismiss was denied, she filed a writ of prohibition.  The 
husband appealed the trial court’s order awarding the wife alimony, child support, and 
other expenses on the grounds that it was excessive.  The cumulative total of these 
awards was approximately 83.5% of the husband’s income, which was an abuse of 
discretion.   With regard to the husband’s petition for downward modification of alimony, 
the wife argued that the trial court was prohibited from considering it while the other two 
appeals were pending.  The trial court has jurisdiction over a petition for prospective 
downward modification of alimony even while the appeal of an initial award of alimony 
is pending because the granting of modification relief prospectively would have no effect 
on the order being appealed.  Holding otherwise would result in the inequitable situation 
of allowing one party to enforce a judgment on appeal against one wholly unable to pay 
but also unable to seek modification due to the vagaries of the appellate court’s workload.   
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• Nilsen v. Nilsen, 63 So. 3d 850 (Fla. 1st DCA 2011). 
 
TRIAL COURT ERRED BY FAILING TO DIFFERENTIATE BETWEEN 
ALIMONY AND CHILD SUPPORT, BUT DID NOT ERR IN DETERMINING 
THAT THE HUSBAND HAD THE ABILITY TO PAY ALIMONY. 
 
Following a hearing on the wife’s motion for temporary relief, the husband was ordered 
to pay $5,000 per month in support.  The $5,000 support award was labeled as alimony in 
the order, but the record revealed that it was intended as an unallocated award consisting 
of both alimony and child support.  A support award that fails to differentiate between 
alimony and child support is improper because it renders the appellate court unable to 
determine whether the trial court applied the statutory child support guidelines.  The 
husband also argued that there was insufficient evidence that he has the ability to pay the 
support ordered.  The record revealed substantial capital assets, including an 
unencumbered second home.  As a general rule, capital assets may be considered when 
determining a spouse’s ability to pay alimony. 
 


• Adams v. Adams, 58 So. 3d 340 (Fla. 2d DCA 2011). 
 
TRIAL COURT ABUSED ITS DISCRETION IN REQUIRING THE HUSBAND 
TO MAKE A $15,000 PAYMENT TO THE WIFE ABOVE AND BEYOND THE 
PERMANENT ALIMONY AWARD. 
 
The parties reached a property settlement agreement prior to the final hearing, so they 
went to trial on the support issues only.  The court awarded the wife permanent periodic 
alimony in the amount of $185 per month.  The record supported this award, but the court 
also awarded the wife an additional payment of $15,000.  A few years prior, the wife was 
severely injured in a car accident and was in a coma and hospitalized.  During her 
hospitalization, her insurance company sent her a check for $30,000.  The trial court 
discussed this insurance payment in the portion of the final judgment analyzing the 
factors used to determine whether permanent periodic alimony should be awarded.  The 
court expressed its concern that the husband cashed the $30,000 check while the wife was 
in a coma and found it appropriate that he repay the wife half that amount.  The property 
settlement agreement did not address the $30,000 payment.  The money was gone by the 
time the couple separated and neither party disputes that it was used to pay marital 
obligations.  A pure property settlement agreement is unmodifiable.  The court discussed 
the $15,000 payment in the section of the final judgment addressing permanent periodic 
alimony, but it never characterized what type of alimony it might be.  The wife did not 
establish her need for alimony over and above the permanent periodic alimony award.  
Bridge-the-gap alimony was not appropriate since the evidence showed she was living in 
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a house owned by her father, paying a reasonable rent, and was employed.  Further, the 
court specifically rejected the wife’s requests for lump sum alimony and rehabilitative 
alimony.      


Florida Alimony Law (Initial Determination and Modification) 


II. HISTORY OF ALIMONY 


 Alimony originated in the ecclesiastic courts of England and was regulated by the 
Church. See Vernier & Hurlbut, The Historical Background of Alimony Law and Its Present 
Statutory Structure, 6 Law & Contemp. Probs. 197 (1939). Initially, an absolute divorce had the 
effect of barring any alimony award to the wife due to her lack of marital status. Id. at 201. In 
1857, Parliament passed the Divorce Act of 1857, which transferred divorce jurisdiction from the 
ecclesiastical courts to the common law courts. Id. at 197-98. Because the common law reduced 
wives to legal dependents of their husbands and restricted their ability to hold property, courts 
required husbands to continue to support their wives after divorce to remedy the harsh effects to 
the wife due to her reliance on her husband's promises of support. Id. at 199-200. Thus, alimony 
originated as a form of justifiable reliance by one spouse on the economic promises of the other 
spouse. Alimony served the express purpose of support and gave the wife no vested property 
rights. See, e.g., Phelan v. Phelan, 12 Fla. 449, 456 (1868) (permanent periodic alimony did not 
give the wife vested rights in her husband's estate but only entitled her to continuous periodic 
support payments). 


 At the time the concept of alimony originated, women could not separately own property 
and could not earn sufficient income for self-support. Johnston, Sex and Property: The Common 
Law Tradition, the Law School Curriculum and Developments Toward Equality, 47 N.Y.U. L. 
Rev. 1033, 1044-46 (1972). After marriage, a wife’s tangible personal property, and control of 
her realty, passed to her husband under the doctrine of jure uxoris. Id. Any real estate transferred 
to the wife during the marriage became jointly owned with the husband, and the husband 
exercised sole control. The husband also had legal right to all of the wife’s earnings during the 
marriage. Id. A wife could not contract, sue or be sued during the marriage. Id. A wife was 
legally a non-person during a marriage, and needed support after the marriage due to her reliance 
on her former husband. At the time, alimony served to provide an economic means to sustain a 
wife after a divorce and prevent her from becoming a public charge. 


 Because part of alimony’s original purpose was to compensate wives for their inability to 
hold property separately, alimony therefore served as a form of property division. See H. Clark, 
The Law Of Domestic Relations In The United States 603, 619 (1988). Married women now can 
own property separately as well as earn income, and there are no legally created economic 
restraints due to the marriage. See Fla. Const. Art. X, § 5. However, the traditional role still 
prevents most wives from separately acquiring significant amounts of property. Thus, “while 
permanent periodic alimony is most commonly used to provide support, in limited circumstances 
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its use may be appropriate to balance such inequities as might result from the allocation of 
income-generating properties acquired during the marriage.” Canakaris v. Canakaris, 382 So. 2d 
1197, 1202 (Fla. 1980). 


Florida became a state in 1845. 5 U.S. Statute 742. Prior to statehood, Florida became a 
territory in 1822. 3 U.S. Statute 654. Even when Florida was a territory, Florida courts awarded 
alimony “as and from the circumstances of the parties and [the] nature of the case may be fit, 
equitable and just.” Chapter 93, Section 9 (Laws of Florida Territory, 1822). The Florida 
Supreme Court first defined permanent alimony in Phelan v. Phelan, 12 Fla. 449 (Fla. 1868): 
“[p]ermanent alimony is not a sum of money or a specific proportion of the husband’s 
estate…[i]t is a continuous allotment of sums payable at regular periods for her support from 
year to year.” See also Welsh v. Welsh, 35 So.2d 6 (Fla. 1948). The amount of alimony to be 
awarded has always been not a fixed guideline amount, but is subject to “judicial discretion, to 
be exercised upon an equitable view of all the circumstances of a particular case.” See Phelan, 
supra. 


 Permanent periodic alimony is an award of monetary support based on the prior 
economic lifestyle of the marriage and economic interdependence. Bible v. Bible, 597 So. 2d 
359, 361 (Fla. 3d DCA 1992). However, this does not mean that enough income will be available 
to sustain the standard of living for the obligee, and if there is insufficient income both parties 
may be required to reduce their standard of living. De Luca v. De Luca, 722 So. 2d 947, 948 
(Fla. 3d DCA 1998). The primary purpose of alimony, as well as the entire associated body of 
family law, is to preserve the integrity of marriage, to safeguard meaningful family relationships, 
and mitigate the potential harm to spouses and their children caused by the process of legal 
dissolution of marriage. See Fla. Stat. § 61.001(2)(a),(c) (2012). 


 Florida first authorized lump sum alimony in 1947. Act of June 3, 1947, ch. 23894, § 
65.08, 1947 Fla. Laws 539 (amended in 1963). In its initial form, lump sum alimony was an 
alternative to periodic alimony because the statute prohibited the award of both. See id. In 1963, 
the legislature amended the statute essentially to its modern form by allowing courts to award the 
remedies jointly or independently. Act of Sept. 1, 1963, ch.63-145, § 65.08, 1963 Fla. Laws 306. 
Despite statutory authorization to award both forms of alimony, courts prior to Brown v. Brown, 
300 So.2d 719 (Fla. 1st DCA 1974) awarded lump sum alimony only in limited situations. See, 
e.g., Yandell v. Yandell, 39 So. 2d 554, 556-57 (Fla. 1949).  


 In Brown v. Brown, the couple accumulated $233,000 in marital assets over a twenty-
one-year marriage. During the marriage the couple assumed traditional roles. Brown at 721.  The 
wife abandoned her career as a nurse to be a housewife and mother while the husband pursued a 
lucrative career as a C.P.A. Id. Neither spouse brought any assets into the marriage. The husband 
held title to all the couple's assets that accumulated during the marriage. The case thus starkly 
presented the inequity to the wife associated with the common law title approach to property 
distribution. Id. The court circumvented an inequitable result by finding that no-fault divorce had 
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altered the law. Id. However, no-fault did not mean trial courts lacked the power to equitably 
deal with the financial consequences of divorce; it simply meant that the courts didn’t inquire 
into why one party no longer wants to be married to the other party for the purposes of 
determining if a dissolution of the status of marriage is to be granted. If one spouse was 
financially dependent on the other spouse, alimony provided a remedy to support the financially 
disadvantaged spouse after divorce. Therefore, the court held that trial courts could now use 
lump sum alimony not only as an extraordinary remedy, but also to “adjust the material wealth of 
the parties.” Id. at 725. The contributions of each party, which could take the form of assisting in 
the accumulation of wealth or rendering homemaking services, would dictate whether a trial 
court would award lump sum alimony. Id. at 726.  Moreover, the court also found that no-fault 
divorce changed dissolution law in another manner, such that courts no longer would award 
alimony as a matter of right but only upon a showing of need and ability to pay. Id. at 722. 


 In 1980, the Canakaris court noted that both lump sum and permanent periodic alimony 
are important in resolving property disposition and support requirements. Canakaris at 1200. The 
court emphasized that all dissolution remedies interrelate as “part of one overall scheme.” Id. at 
1202; see also Duncan v. Duncan, 379 So. 2d 949, 952 (Fla. 1980) (“We fully recognize that the 
disposition of property and support payments are mutually dependent.”). 


 However, the Florida Supreme Court, in Canakaris, noted three distinctions between 
alimony and equitable distribution. First, because alimony awards do not create a vested property 
interest, courts may modify them upon a showing of changed circumstances, see Chastain v. 
Chastain, 73 So. 2d 66 (Fla. 1954), and they generally are terminable either on the remarriage of 
the wife or at the death of either spouse. See O'Malley v. Pan American Bank of Orlando, N. A., 
384 So. 2d 1258 (Fla., 1980). Equitable distribution awards do not suffer from these 
shortcomings because, like lump sum alimony, they vest once awarded. See Yandell v. Yandell, 
39 So. 2d 556 (Fla. 1949). Second, alimony awards are non-dischargeable in both Chapter 7 and 
Chapter 13 bankruptcies. 11 U.S.C. § 523(a)(5). Property awards are generally dischargeable in a 
Chapter 13 bankruptcy, but not in a Chapter 7 bankruptcy. Id. at § 523(15); § 1328(a)(1); see 
also In re Gaetaniello, 496 B.R. 238, 242 (Bankr. M.D. Fla. 2013). However, to the extent that 
the property award provides support, a bankruptcy court may determine that the award is 
analogous to an alimony award and is, therefore, non-dischargeable in both Chapter 7 and 
Chapter 13 bankruptcies. The bankruptcy court has the power to make this determination 
because dischargeability is a matter of federal, not state, law. See, e.g., In re Cox, 68 B.R. 307 
(M.D. Fla. 1986) (when court awards amount in conjunction with the marital home and the 
couple has minor children, property award is in nature of support and is non-dischargeable); but 
see In re Norton, 65 B.R. 140 (M.D. Fla. 1986) (when award gives wife vested right without 
regard to her future needs it is a dischargeable property settlement). Finally, alimony awards are 
taxable either to the payor or payee spouse while property awards are nontaxable to both spouses 
unless paid in cash. See H. Clark, at 592-93. If property awards are paid in cash they may be 
taxed as alimony. Id. 
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 Alimony continues to partially divide the marital assets by compensating wives for their 
contributions during marriage. See id., at 641-42. This property distribution function is enhanced 
in dissolutions involving children or long marriages in which wives' contributions tend to be 
more readily apparent to courts. See, e.g., Canakaris v. Canakaris, 382 So. 2d 1197, 1201 (Fla. 
1980) (“judge may award lump sum alimony to ensure an equitable distribution of property 
acquired during the marriage, provided the evidence reflects (1) a justification for such lump sum 
payment and (2) financial ability of the other spouse to make such payment without substantially 
endangering his or her own economic status”) (internal citation omitted); Lyons v. Lyons, 436 So. 
2d 156, 158 (Fla. 2d DCA 1983) (“trial court failed to give the required weight to the wife's 
contribution to this long-term marriage”); Cuevas v. Cuevas, 381 So. 2d 731, 732 (Fla. 3d DCA 
1980) (“trial judge awarded the husband's interest as lump sum alimony to ensure an equitable 
distribution of property acquired during the marriage”); Vanderslice v. Vanderslice, 396 So. 2d 
1185 (Fla. 4th D.C.A. 1981) (lump sum alimony award necessary to ensure wife's bare survival 
after 17-year marriage where wife contributed as housewife and mother in addition to her outside 
employment). 


 In drafting the alimony statute, the legislature included three criteria that related to need 
and expressly mentioned only one contribution criterion. Fla. Stat. § 61.08 (1989). Such 
construction is the converse of the equitable distribution statute, which omitted criteria most 
related to need and included three criteria that expressly mentioned contribution. Fla. Stat. § 
61.075 (1989). Both statutes vest trial courts with practically unfettered discretion in determining 
an appropriate property award to each spouse. Only if the appellate court determines that the trial 
court abused its discretion can the appellate court overturn the trial court's decision. See Walter v. 
Walter, 464 So. 2d 538 (Fla. 1985). Such a finding is rare because the alimony statute does not 
limit trial courts' consideration to a limited set of criteria, but rather empowers trial courts to 
consider “any other equitable factor.” Fla. Stat. § 61.08(g) (1989). The equitable distribution 
statute contains similar language. Fla. Stat. § 61.075(1)(h) (1989). Because judges were not 
required to state the bases for their awards, these provisions allowed trial judges' individual 
biases to play an important part in both alimony and equitable distribution awards. See W. 
Weyrauch & S. Katz, American Family Law In Transition, 99-100 (1983) (trial court's broad 
discretion in dissolution actions gives the trial judge the power to discriminate). 


 Florida laws, as it relates to alimony, have evolved to include many more forms of 
alimony with specific language identifying when each type is appropriate. Fla. Stat. § 61.08 
(2012). The types of alimony available today are temporary, bridge-the-gap, rehabilitative, 
durational, and permanent—which can be paid periodically or by a lump-sum, or both. Id. Such 
amendments to the alimony statute cater to the multi-faceted types of relationships that appear 
before today’s courts, thus making the equities much more balanced. 


 Section 61.08(2), Florida Statutes, instructs trial courts that “[i]n determining whether to 
award alimony or maintenance, the court shall first make a specific factual determination as to 
whether either party has an actual need for alimony or maintenance and whether either party has 
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the ability to pay alimony or maintenance. If the court finds that a party has a need for alimony 
or maintenance and that the other party has the ability to pay alimony or maintenance, then in 
determining the proper type and amount of alimony or maintenance…, the court shall consider 
all relevant factors…” The statute then lists ten (10) factors which the court must consider, 
though this list is not exhaustive. Fla. Stat. § 61.08(2)(a)-(j) (2012). Once the statutory factors 
have been considered, trial courts are then tasked with determining which type of alimony, if 
any, is to be awarded.  


 A. Bridge-the-Gap Alimony 


 Bridge-the-gap alimony was intended to provide transitional assistance to a party who 
must adjust their life from married to single. While courts have awarded alimony to a spouse 
with this purpose in mind for decades, bridge-the-gap alimony was not included in an alimony 
statute until 2010. See Murray v. Murray, 374 So. 2d 622, 624 (Fla. 4th DCA 1979) (“we believe 
that proof would justify a brief period of alimony sufficient to allow the wife to ‘bridge’ the gap 
between the high standard of living enjoyed during the brief marriage and the more modest 
standard that the wife can provide for herself”); Iribar v. Iribar, 510 So. 2d 1023, 1024 (Fla. 3d 
DCA 1987) (affirming award of $1,000 per month, for an 18-month term when wife requested a 
five (5) year term because wife did not need rehabilitation, “other than to ease her transition from 
a married to a single status.”); Borchard v. Borchard, 730 So. 2d 748, 751 (Fla. 2d DCA 1999) 
(affirming award of $25,000 as lump sum alimony payable at the rate of $1,000 per month 
because the wife did need “financial help during her transition to being a single mom.”). 
According to the most current version of section 61.08, Florida Statutes, this type of alimony 
requires that there be evidence presented of the recipient’s legitimate, identifiable short-term 
needs. Fla. Stat. § 61.08(5) (2012). However, the statute places the following limitations on an 
award of bridge-the-gap alimony: (1) the length of the award may not exceed two years; and (2) 
the award shall not be modifiable in amount or duration. Id. 


 B. Rehabilitative Alimony 


 Rehabilitative alimony is a well-established form of alimony. In Canakaris v. Canakaris, 
382 So. 2d 1197, 1202 (Fla. 1980), the court explained that the “principal purpose of 
rehabilitative alimony is to establish the capacity for self-support of the receiving spouse, either 
through redevelopment of previous skills or provision of the training necessary to develop 
potential supportive skills.” Section 61.08(6)(a), Florida Statutes (2012), states the same 
purpose. According to the statute, before a trial court can award rehabilitative alimony, “there 
must be a specific and defined rehabilitative plan which shall be included as a part of any order 
awarding rehabilitative alimony.” Fla. Stat. § 61.08(6)(b) (2012). However, unlike bridge-the-
gap alimony, this type of alimony may be modified or terminated based on the following 
circumstances: (1) if a substantial change in circumstances has occurred; (2) if the recipient is 
noncompliant with the rehabilitative plan; or (3) if the rehabilitative plan has been completed. 
Fla. Stat. § 61.08(6)(c) (2012). 
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 C.  Durational Alimony 


 Like bridge-the-gap alimony, durational alimony was first included in section 61.08, 
Florida Statutes, in 2010. “The purpose of durational alimony is to provide a party with 
economic assistance for a set period of time following a marriage of short or moderate duration 
or following a marriage of long duration if there is no ongoing need for support on a permanent 
basis.” Fla. Stat. § 61.08(7) (2012). However, the length of an award of durational alimony may 
not exceed the length of the marriage. Further, awards of durational alimony are only partially 
modifiable, as the amount of an award may be modified or terminated based on a substantial 
change in circumstances but the length of an award is not modifiable absent a showing of 
exceptional circumstances. Id. 


 D. Permanent Alimony 


 Permanent alimony was the original form of alimony awarded by courts. Today, specific 
statutory findings must be made before an award of permanent alimony may be granted. First, 
the court shall include a finding that no other form of alimony is fair and reasonable under the 
circumstances of the parties. Fla. Stat. § 61.08(8) (2012). Second, the duration of the parties’ 
marriage indicates the type of presumption either for or against the requesting spouse. For 
example, permanent alimony may be awarded following a marriage of long duration upon 
consideration of the factors set forth in Section 61.08(2), Florida Statutes.  Id. This language 
effectively creates a rebuttable presumption in favor of awarding permanent alimony following a 
long-term marriage.  Hill v. Hooten, 776 So. 2d 1004 (Fla. 5th DCA 2001) (“the court should 
bear in mind that this 17 year marriage is a long-term marriage which creates a presumption in 
favor of an award of permanent alimony. The presumption is, of course, rebuttable…”). 
However, the shorter the marriage, the more compelling the requesting spouse’s situation needs 
to be for an award of permanent alimony to be granted and affirmed on appeal. Following a 
marriage of moderate duration “such an award is appropriate based upon clear and convincing 
evidence after consideration of the factors set forth in subsection (2), or following a marriage of 
short duration if there are written findings of exceptional circumstances.” Fla. Stat. § 61.08(8) 
(2012). Thus, while there is no presumption for or against awarding permanent alimony 
following a moderate-term or ‘grey area’ marriage, Margaretten v. Margaretten, 101 So. 3d 395 
(Fla. 1st DCA 2012) (“[t]here is no presumption for or against permanent alimony in this case 
because the parties' marriage was a “grey area” marriage.”), there is a presumption against such 
awards following a short-term marriage.  Pearce v. Pearce, 43 So. 3d 95 (Fla. 3d DCA 2010) 
(“[i]n a dissolution of marriage action involving a short-term marriage, there is a presumption 
against an award of permanent periodic alimony, but the presumption is rebuttable.”). 
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III. WHEN ALIMONY CAN BE AWARDED 


 A. TEMPORARY ALIMONY 


 Pursuant to Fla. Stat. §61.071, temporary alimony may be awarded to either spouse upon 
a well-founded request while a dissolution of marriage action is pending. The standard for 
awarding temporary alimony is the same as when the trial court considers a request for 
permanent alimony, namely, the parties’ standard of living along with the need of the petitioning 
spouse and the ability of the other spouse to pay. de Gutierrez v. Gutierrez, 19 So. 3d 1110 (Fla. 
2d DCA 2009); Stern v. Stern, 907 So. 2d 701 (Fla. 4th DCA 2005). Even a spouse in a short-
term marriage can be awarded temporary alimony as the factor of a short-term marriage, 
standing alone, could not justify the denial of temporary relief. Littlejohn v. Littlejohn, 495 So. 
2d 271, 272 (Fla. 2d DCA 1986); de Gutierrez v. Gutierrez, 19 So. 3d 1110 (Fla. 2d DCA 2009) 
(holding same despite parties’ marriage only lasting 22 months). Like all other alimony awards, 
an award of temporary alimony must be supported by competent, substantial evidence of each 
party’s need and ability to pay. See Fonderson v. Lairp, 98 So. 3d 715 (Fla. 2d DCA 2012); 
Driscoll v. Driscoll, 915 So. 2d 771, 773 (Fla. 2d DCA 2005). A trial court cannot enter a 
temporary financial award that exceeds or nearly exhausts a party’s income, and it would abuse 
its discretion by doing so.  Clore v. Clore, 115 So. 3d 1100, 1104 (Fla. 5th DCA 2013).  


 Another time a party may request temporary alimony is while a final judgment of 
dissolution of marriage is being appealed. Fla. R. App. P. 9.600(c) (“The lower tribunal shall 
retain jurisdiction to enter and enforce…awards necessary to protect the welfare and rights of 
any party pending appeal.”). 


 B. FINAL JUDGMENT 


 Any one of the four statutory types of alimony may be awarded in a final judgment of 
dissolution of marriage if it was requested in a pleading or the issue of alimony tried by consent 
of the parties. See Littleton v. Littleton, 555 So. 2d 924 (Fla. 1st DCA 1990); Hemraj v. Hemraj, 
620 So. 2d 1300 (Fla. 4th DCA 1993); see also McClain v. McClain, 105 So. 3d 641 (Fla. 3d 
DCA 2013) (reversing award of permanent alimony to the former wife where neither alimony 
nor spousal support was sought and the former husband objected specifically on the basis that 
alimony was never plead and there was no counterclaim asking for alimony after the trial court 
indicated that he intended to award alimony). Once alimony has become a triable issue, the trial 
court must determine whether the requesting spouse has a need for and the other spouse has an 
ability to pay alimony. Fla. Stat. §61.08(2) (2012). If there is competent, substantial evidence to 
satisfy that threshold test, then the trial court must consider all relevant factors and make specific 
“findings of fact relative to the factors enumerated in subsection (2) supporting an award or 
denial of alimony.” Fla. Stat. § 61.08(1) (2012); Justice v. Justice, 80 So. 3d 405 (Fla. 1st DCA 
2012) (it is incumbent upon the trial court to include specific findings of fact regarding statutory 
factors for awards of alimony). 
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 C. POST-FINAL JUDGMENT 


 Alimony may be awarded after the entry of a final judgment of dissolution of marriage if 
the trial court reserved jurisdiction to make such an award based on a potential change of 
circumstances. Brown v. Brown, 440 So. 2d 16 (Fla. 1st DCA 1983); Perkovich v. Humphrey-
Perkovich, 2 So. 3d 348 (Fla. 2d DCA 2008). If there is no provision for alimony in the final 
judgment and no reservation of jurisdiction is made for that purpose, then no subject matter 
jurisdiction exists for the trial court to adjudicate a later request for alimony. Turner v. Turner, 
383 So. 2d 700 (Fla. 4th DCA 1980). This is true even if the requesting party presents 
competent, substantial evidence of a substantial change in circumstances relating to their own 
need and the former spouse’s ability to pay. 


 To reserve jurisdiction to award alimony, a trial court should expressly reserve 
jurisdiction over the issue in the final judgment. Strahan v. Strahan, 605 So. 2d 1316 (Fla. 4th 
DCA 1992) (acknowledging that while the final judgment contained a boiler-plate reservation of 
jurisdiction to do all things that the court deems just and equitable, that portion was reversed and 
remanded in an abundance of caution with instructions for the trial court to specifically reserve 
jurisdiction for the purpose of awarding future alimony). Another way to effectively reserve 
jurisdiction is for the trial court to make a nominal award of alimony, such as $1.00, so the court 
will have an opportunity to later increase that award in a modification proceeding.  


 A trial court’s failure to reserve jurisdiction to award alimony may be grounds for 
reversal. See Blanchard v. Blanchard, 793 So. 2d 989 (Fla. 2d DCA 2001) (trial court abused its 
discretion in failing to reserve jurisdiction to revisit wife’s alimony claim as the parties' new 
lives developed where the husband’s business was new, there was no means by which the trial 
court could judge the future viability of the wife's permanent periodic alimony claim, but the 
historic incomes of the parties; the length of the marriage; and the wife's needs required an award 
of a nominal amount of permanent alimony); Strahan, supra (reversing for failure to specifically 
reserve jurisdiction for purpose of awarding future alimony to wife, even though both parties 
were unemployed at time of proceeding because parties had long-term marriage and husband 
appeared to have superior earning capacity); Misiak v. Misiak, 898 So. 2d 1159 (Fla. 3d DCA 
2005) (failure to award nominal alimony to wife required reversal where alimony was required 
due to the long-term nature of marriage, the high standard of living established during marriage, 
and the husband’s earning potential). However, a trial court’s indefinite reservation of 
jurisdiction when no request for permanent alimony has been made may also be grounds for 
reversal. Herman v. Herman, 889 So. 2d 128 (Fla. 1st DCA 2004) (it would be unfair to hold the 
former husband to the indefinite possibility of being required to pay alimony at some time in the 
future without any limitations). 
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IV. STATUTORY ALIMONY 


 A. SECTION 61.08(5), FLORIDA STATUTES: BRIDGE-THE-GAP ALIMONY 


 Bridge-the-gap alimony, in its statutory form, can be awarded if the initial award was 
entered after July 1, 2010. See 2010 Fla. Laws, ch. 2010-199, §2. However, prior to its addition 
to section 61.08, Florida Statutes, awards of bridge-the-gap alimony had been affirmed on 
appeal by Florida’s District Courts of Appeal. See Bryan v. Bryan, 765 So. 2d 829 (Fla. 1st DCA 
2000); Borchard v. Borchard, 730 So. 2d 748, 753 (Fla. 2d DCA 1999) (confirming that bridge-
the-gap alimony is given to “assist a spouse with any legitimate, identifiable, short-term need” 
where spouse is unable, through his or her own best efforts, to provide for essentials of transition 
from married life to single life); Iribar v. Iribar, 510 So. 2d 1023, 1024 (Fla. 3d DCA 1987) 
(affirming award of $1,000 per month, for an 18-month term when wife requested a five (5) year 
term because wife did not need rehabilitation, “other than to ease her transition from a married to 
a single status.”); Landow v. Landow, 824 So. 2d 278, 279 n. 1 (Fla. 4th DCA 2002) 
(commenting that bridge-the-gap alimony may be appropriate to “cushion the blow” as recipient 
spouse adjusts to single life). 


 The statutory text of Fla. Stat. §61.08(5) (2012), provided a clear standard of law 
uniformity of awards among the districts. While the stated purpose is the same as had been 
recognized in case law, it is the textual limitations that provide the most guidance to trial courts. 
For example, an award of bridge-the-gap alimony is now only appropriate where the recipient 
spouse has provided competent, substantial evidence of his or her “legitimate identifiable short-
term needs”. Fla. Stat. §61.08(5) (2012); see also Katz v. Katz, 90 So. 3d 909 (Fla. 2d DCA 
2012) (affirming award of bridge-the-gap alimony for two years at $5,000 per month where trial 
court’s determination did not constitute an abuse of discretion because the record contains 
competent, substantial evidence to support it). Further, the length of this type of alimony may not 
exceed two (2) years and such awards are not modifiable in amount or duration. Fla. Stat. § 
61.08(5) (2012). 


 The amount of an award of bridge-the-gap alimony must be made within the purview of 
the threshold test of need and ability to pay. In Bikowitz v. Bikowitz, 104 So. 3d 1137 (Fla. 2d 
DCA 2012), the Second District reversed an award of bridge-the-gap alimony because it 
exceeded the former wife’s monthly need of $8,850 as determined by the trial court. Bikowitz at 
1140. The court found that the former wife’s monthly income was $2,500, and it awarded her 
$2,350 per month in durational alimony. Id. Therefore, the former wife needed $4,000 more per 
month in gross income but the trial court awarded her $5,000 per month in nontaxable bridge-
the-gap alimony. Id. Thus, the excess $1,000 per month was an abuse of discretion. Id. See also 
Crick v. Crick, 78 So. 3d 696 (Fla. 2d DCA 2012) (reversing award to wife of $2,000 per month 
in bridge-the-gap alimony for 24 months because such award was not supported by competent, 
substantial evidence as trial court made no findings as to wife's need, husband's ability to pay, or 
as to wife's net or gross income or husband's net income). 
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 In Franks v. Franks, 86 So. 3d 1252 (Fla. 1st DCA 2010), the final judgment dissolved 
the parties’ 14-year marriage and ordered the former husband to pay the former wife $3,200 per 
month “for a period of thirty-six month[s]…as bridge-the-gap alimony.” Id. at 1254. While it 
was apparent that the trial court intended this alimony award to assist the former wife until the 
former husband began receiving military retired pay, the award’s stated duration exceeded the 
statutory maximum of two years. Although the former wife argued that the court should deem 
the award to be durational alimony which would also have been appropriate under the 
circumstances, the First District reversed the final judgment and remanded for the trial court to 
clarify the nature of the alimony awarded. 


 B. SECTION 61.08(6), FLORIDA STATUTES: REHABILITATIVE ALIMONY 


 The 2011 amendments to section 61.08, Florida Statutes, provided guidance to trial 
courts in making awards of rehabilitative alimony by requiring that the requesting party’s 
rehabilitation plan be included in the order awarding rehabilitative alimony and specifying when 
such awards may be modified or terminated. Fla. Stat. § 61.08(6) (2011). The stated statutory 
purpose is essentially the same as was articulated in Florida’s long line of case law on the issue. 
Compare Fla. Stat. § 61.08(a) (2011), with Layeni v. Layeni, 843 So. 2d 295 (Fla. 5th DCA 
2003). While the statute does not proscribe a length of time for such awards, it is error to fail to 
set a termination date for the payment of rehabilitative alimony. Draulans v. Draulans, 69 So. 3d 
401 (Fla. 2d DCA 2011). 


  i. CAPACITY OR POTENTIAL FOR SELF-SUPPORT 


  A spouse who, because of the marriage, was either prevented from becoming or 
chose not to become self-supporting, may be awarded rehabilitative alimony to cover the costs of 
obtaining the skills or education necessary to support herself or himself. Frye v. Frye, 385 So. 2d 
1383 (Fla. 2d DCA 1980). However, if the parties’ marriage is classified as a short-term 
marriage, the marriage must have affected the employability of the requesting party in order for 
an award of rehabilitative alimony to be proper. See Bode v. Bode, 920 So. 2d 841 (Fla. 4th DCA 
2006); Sutton v. Hart, 746 So. 2d 1175 (Fla. 3d DCA 1999). “Because rehabilitative alimony is 
premised upon the assumption that the receiving spouse is capable of self-support, in those cases 
where there is no such capacity, there is nothing to which the receiving spouse can be 
rehabilitated, and therefore an award of rehabilitative alimony would be inappropriate.” Adams v. 
Adams, 604 So. 2d 494, 495 (Fla. 3d DCA 1992). 


  Additionally, a spouse who may be considered self-sufficient at the time of 
dissolution may still be awarded rehabilitative alimony to pursue training or education for a 
career that offers a greater earning potential over the course of that career. See Short v. Short, 
747 So. 2d 411 (Fla. 5th DCA 1999) (trial court's denial of rehabilitative alimony after almost 
seven year marriage was reversible error where former wife’s salary at current job was $22,000 
per year and even though finishing her degree would only yield an additional $2,700 initially, 
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former wife’s salary could increase to almost $42,500 per annum over the term of the new 
career), but see Bode, at 844 (reversing award of rehabilitative alimony after two year marriage 
in part because former wife’s aspiration to acquire training in an additional field was insufficient 
for an award of that type of alimony). 


  It is important to note that the standard to be applied in determining the meaning 
of the term “self-supporting” is not simply whether a person has a job and income, but rather, 
that person’s standard of living must be compared with the standard established during the 
course of the marriage. Askegard v. Askegard, 524 So. 2d 736 (Fla. 1st DCA 1988). That is why, 
in determining whether a spouse can become self-supporting if an award of rehabilitative 
alimony is made to the spouse, the trial court must also look to the standard of living established 
during the marriage. Lynch v. Lynch, 695 So. 2d 843 (Fla. 3d DCA 1997) (reversing award of 
rehabilitative alimony because the former wife would be incapable of making an income that 
would be commensurate with the marital living standard which had been made possible by the 
former husband's $238,000 annual income); Lanier v. Lanier, 594 So. 2d 809 (Fla. 1st DCA 
1992) (abuse of discretion to make alimony award rehabilitative in character rather than 
permanent where, even after the former wife completed her education and obtained employment, 
her income would never be as great as that of the former husband). 


  ii. NEED FOR VOCATIONAL TRAINING OR EDUCATION 


  A spouse requesting rehabilitative alimony must present competent, substantial 
evidence that the training or education included in the rehabilitation plan will increase his or her 
earning potential. See Prom v. Prom, 589 So. 2d 1363 (Fla. 1st DCA 1991) (reversing award of 
rehabilitative alimony because the record contains no evidence that either degree would increase 
the former wife’s salary). The cost of living necessary for the requesting spouse to continue to 
enjoy the marital standard of living should also be considered in the rehabilitation plan, and not 
just the isolated cost of the training or tuition for education. See Horton v. Horton, 62 So. 3d 689 
(Fla. 2d DCA 2011) (trial court abused its discretion in limiting the rehabilitative alimony award 
to only wife's educational expenses and failing to provide any rehabilitative alimony towards her 
costs of living). This is especially true if the requesting spouse is currently unemployed or was a 
homemaker during the marriage. 


  In Katz v. Katz, 90 So. 3d 909 (Fla. 2d DCA 2012), the former wife presented a 
very detailed five-year rehabilitation plan leading to re-establishing and expanding her private 
nutrition and weight management practice. Id. at 910-11.  The former wife testified that during 
the marriage she had suffered severe physical and psychological impairment which had led to an 
inability to provide for her own support. Id. As a consequence, the former wife wanted to re-
educate herself and obtain her prior professional and educational status as a dietitian. Id. The 
former wife’s plan listed the various conferences she wanted to attend to secure the requisite 
hours of continuing education credits she needed to maintain her certification and license and the 
expenses she would incur in attending these courses. Id. at 911. Based on this evidence, the trial 
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court awarded the former wife two years of rehabilitative alimony comprised of $2,000 for 
vocational counseling and $9,985 for continuing education courses, which included registration 
and travel expenses. Id. On appeal, the Second District determined that an award of rehabilitative 
alimony to cover those expenses detailed in the former wife’s plan was not an abuse of 
discretion. Id. 


  iii. TIME NECESSARY FOR SUFFICIENT TRAINING OR 
EDUCATION 


  If the requesting spouse’s rehabilitation plan includes the completion of a 
vocational or degree program, the term of the rehabilitative alimony awarded should be sufficient 
to allow that spouse to complete the stated program. See Fretcher v. Fretcher, 548 So. 2d 712 
(Fla. 3d DCA 1989) (holding that it was error not to provide for rehabilitative alimony of a 
duration that would allow the wife to complete the paralegal training she claims she needs in 
order to earn an income which will help her approach the lifestyle enjoyed by the parties during 
their marriage). Therefore, part of the rehabilitative plan needs to include the cost and specific 
length of time for completing the program. 


  In some instances, it may be best to tie an award of rehabilitative alimony to time-
performance standards, such as taking the necessary entrance exam, gaining entrance into the 
graduate or vocational school, and obtaining a degree within specific outside time limits. See 
Lovell v. Lovell, 14 So. 3d 1111 (Fla. 5th DCA 2009) (affirming award of rehabilitative alimony 
but reversing the amount and time for which it was awarded; even though the former wife’s 
rehabilitative plan included pursuing masters and doctorate degrees on a part-time basis while 
she worked full time, at the time of the trial, the former wife had not made an application to any 
graduate school and had not yet even taken the graduate record examination). 


  A rehabilitative plan is premised on assumptions and probabilities that if the 
dependent former spouse makes reasonable and diligent efforts to comply, rehabilitation will 
occur within the projected time range thus eliminating or reducing the need for further support. 
See Rickenbach v. Kosinski, 32 So. 3d 732 (Fla. 5th DCA 2010). However, plans designed with 
assumptions and probabilities are not infallible and, despite reasonable and diligent efforts at 
compliance, the expected results sometimes do not occur. In these instances, courts have the 
discretion to convert rehabilitative alimony to permanent alimony provided the spouse seeking 
the conversion presents evidence to establish that reasonable and diligent efforts were made to 
comply. Id. at 735. Thus, the events that occur after rehabilitative alimony is awarded will be of 
primary significance. 


  In Lilly v. Lilly, 113 So. 3d 155 (Fla. 5th DCA 2013), the former wife was 
afflicted with a litany of physical and mental disorders, most notably a severe form of 
obsessive/compulsive disorder (OCD), and while there is no cure for OCD, the main focus of the 
former wife’s treatment was to reduce and manage her symptoms. Lilly at 156. Thus, the former 
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husband's vocational rehabilitation psychologist, who had previously evaluated wife, concluded 
that former wife was immediately capable of obtaining entry-level employment on a part-time 
basis. Id. at 156-57. The timeframe given for the former wife to find employment was twelve 
months for vocational rehabilitation training. Id. at 157. The trial judge found the psychologist's 
testimony and conclusions compelling and determined that the former wife was capable of full-
time employment, earning $12 to $17 per hour within twelve months, if she participated in 
vocational training. Id. The trial court awarded wife rehabilitative alimony in the amount of 
$1,000 per month for eighteen months. Id. 


  Shortly before the rehabilitative period was to expire in August 2010, the former 
wife filed a petition to convert the rehabilitative alimony to permanent alimony and the trial 
court granted the former wife’s petition. Id. However, the appellate court reversed, holding that 
the evidence of the former wife’s efforts to comply with the rehabilitative plan were less than 
reasonable and diligent. Id.  Despite more than sufficient funds allotted in the plan for vocational 
rehabilitation, the former wife, instead, sought free services from the Department of Vocational 
Rehabilitation, but when the counselor there told her that her OCD was not sufficiently under 
control to qualify her for the Department's services, she sought no other rehabilitative services. 
Id. Moreover, the former wife only applied for nine paying jobs in a one-year period. Id. The 
appellate court stated that applying for a job less than once a month was highly questionable if 
one is diligently attempting to obtain employment, such as was required by the terms of the 
rehabilitation plan. Id. at 157-58. 


 C. SECTION 61.08(7), FLORIDA STATUTES: DURATIONAL ALIMONY 


 Durational alimony is the newest form of alimony and has been in effect since July 1, 
2010. See 2010 Fla. Laws, ch. 2010-99, §2. Thus, in evaluating the propriety of an award of 
durational alimony, pre–July, 2010 cases are of limited utility because they evaluate a different 
type of choice made by the trial judge. Nousari v. Nousari, 94 So. 3d 704 (Fla. 4th DCA 2012). 
Section 61.08(7), Florida Statutes, provides that durational alimony may be awarded “following 
a marriage of short or moderate duration or following a marriage of long duration if there is no 
ongoing need for support on a permanent basis.” The purpose of durational alimony is similar to 
that of bridge-the-gap alimony, but does not carry a specifically proscribed maximum number of 
years. The only limitation placed on the length of a durational alimony award is that it “may not 
exceed the length of the marriage.” Fla. Stat. § 61.08(7) (2012). Also, once the term of an award 
of durational alimony has been determined, it may not be modified absent exceptional 
circumstances. The amount, however, is modifiable upon a showing of a substantial change in 
circumstances. 


 For an award of durational alimony to be affirmed on appeal, the trial court must include 
a finding that “permanent periodic alimony is inappropriate.” Id.; See also Doganiero v. 
Doganiero, 106 So. 3d 75 (Fla. 2d DCA 2013) (reversing award of durational alimony to the 
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former wife because the final judgment lacked any factual finding that an award of permanent 
alimony is inappropriate). 


 In setting the amount of durational alimony, it is error to award an amount that exceeds 
the amount needed by the requesting spouse absent specific findings of a higher level of need 
and the payor spouse’s ability to pay the higher amount. Nolan v. Nolan, 100 So. 3d 170 (Fla. 
5th DCA 2012) (reversing award of $1,500 per month in durational alimony where the former 
wife testified that she only wanted and needed durational alimony in the amount of $988 per 
month and the trial court failed to make any specific findings regarding her need and the former 
husband’s ability to pay that amount). 


 D. SECTION 61.08(8), FLORIDA STATUTES: PERMANENT ALIMONY 


 Recent amendments to the statutory language concerning permanent alimony as well as 
the addition of a new form of alimony have the effect of limiting a trial court’s ability to award 
permanent alimony. This is because the statute imposes heightened evidentiary requirements for 
marriages of short or moderate durations and requires trial courts to include a finding that “no 
other form of alimony is fair and reasonable under the circumstances of the parties.” Fla. Stat. § 
61.08(8) (2012). 


 Permanent alimony is designed to provide for the needs and necessities of life for a 
former spouse as they were established during the marriage of the parties. Id.; Mallard v. 
Mallard, 771 So. 2d 1138, 1140 (Fla. 2000). Although in doing so, “a trial judge must ensure 
that neither spouse passes automatically from misfortune to prosperity or from prosperity to 
misfortune, and, in viewing the totality of the circumstances, one spouse should not be 
‘shortchanged.’” Canakaris v. Canakaris, 382 So. 2d 1197, 1204 (Fla. 1980). Since the purpose 
of permanent alimony “is not to divide future income to establish financial equality,” a disparity 
in income alone does not justify such an award. Addie v. Coale, 120 So. 3d 44 (Fla. 4th DCA 
2013) quoting Rosecan v. Springer, 845 So. 2d 927, 929 (Fla. 4th DCA 2003). Further, current 
necessary support rather than the accumulation of capital is the purpose of permanent alimony. 
See Mallard, supra. 


 When an award of alimony is properly granted, such award “may not leave the payor 
with significantly less net income than the net income of the recipient unless there are written 
findings of exceptional circumstances. Fla. Stat. § 61.08(9) (2012); See also Payton v. Payton, 
109 So. 3d 280 (Fla. 1st DCA 2013) (reversing amount of permanent alimony and instructing 
the trial court either to award an amount that does not result in a significant disparity between the 
parties' net incomes, or to make specific findings explaining why a different amount is 
appropriate). 


 Since equitable distribution is a trial court’s first priority, an alimony award must be 
viewed after consideration of the parties’ respective financial resources after the equitable 
distribution award. See Paul v. Paul, 648 So. 2d 1211, 1212-13 (Fla. 5th DCA 1995) (“Equitable 
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distribution of the parties' marital assets is the first order of business in a dissolution case. Only 
after that is accomplished, can the relative post-dissolution financial situations of the parties be 
ascertained and compared, and the need of one party for additional support and the ability of the 
other to pay it, be determined.); Green v. Green, 126 So. 3d 1112, (Fla. 4th DCA 2012) 
(reversing amount of permanent alimony because trial court failed to properly consider the 
distribution of the $30,000 marital debt before determining the amount of permanent alimony). 
However, requiring a spouse to deplete capital assets in order to maintain his or her standard of 
living is improper. Hanks v. Hanks, 553 So. 2d 340, 343 (Fla. 4th DCA 1989). Similarly, a court 
may not set off a property distribution equalization payment against a spouse’s alimony 
obligation.  See Moore v. Moore, 120 So. 3d 194 (Fla. 5th DCA 2013).  


 After a long-term marriage as defined by Section 61.08(4), Florida Statutes, there is a 
rebuttable presumption in favor of permanent alimony. See Payne v. Payne, 88 So. 3d 1016 
(Fla. 2d DCA 2012) (acknowledging the [rebuttable] presumption in favor of awarding alimony 
after a long-term marriage). In fact, a trial court’s failure to address the initial rebuttable 
presumption or explain why it does not apply will result in reversal of an award of any other 
form of alimony. See Broemer v. Broemer, 109 So. 3d 284 (Fla. 1st DCA 2013) (reversing 
award of durational alimony following a 27-year marriage because trial court failed to explain 
why permanent alimony was not appropriate).  


 In a case involving a long-term marriage and a spouse with a demonstrated need for 
support who has little or no experience in the job market, a meager award of permanent alimony 
together with a moderate rehabilitative alimony award may be deemed insufficient.  This is 
dependent upon the other spouse's financial status, and the absence of any convincing evidence 
in the record that the spouse has the capability of attaining a self-supporting status reasonably 
commensurate with the standard of living established during the parties' marriage. See Whitley v. 
Whitley, 535 So. 2d 623 (Fla. 1st DCA 1988). 


 Following a moderate-term marriage as defined by section 61.08(4), Florida Statutes, 
there is no presumption for or against permanent alimony. Sellers v. Sellers, 68 So. 3d 348, 350 
(Fla. 1st DCA 2011). An award of permanent alimony in such marriages is required to be based 
on clear and convincing evidence after consideration of the factors in section 61.08(2). Fla. Stat. 
§ 61.08(8) (2012). Because a court's discretion whether to award alimony is at its broadest when 
applied to a moderate-term marriage, the court's consideration of the statutory factors and its 
findings in regard to them are most important. Kennedy v. Kennedy, 60 So. 3d 466, 469 (Fla. 2d 
DCA 2011). In these marriages, disparate earning capacity becomes a significant factor for the 
trial court to consider in deciding whether permanent alimony is appropriate. See Biskie v. Biskie, 
37 So. 3d 970 (Fla. 1st DCA 2010) (reversing denial of award of permanent alimony where the 
wife was 59 years old, approximately 11 years older than the husband, earned considerably less 
than the husband, and the wife had little work experience outside the home due to supporting the 
husband's career); see also Wolff v. Wolff, 576 So. 2d 852 (Fla. 1st DCA 1991) (finding 
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permanent alimony appropriate in 15-year marriage where the wife remained out of the 
workforce at the husband's request and the husband earned four times more than the wife). 


 After a marriage of short duration as defined by section 61.08(4), Florida Statutes, there 
is a presumption against an award of permanent alimony, but the presumption is rebuttable. 
Pearce v. Pearce, 43 So. 3d 95, 96 (Fla. 3d DCA 2010); see also Green v. Green, 672 So. 2d 49, 
51 (Fla. 4th DCA 1996) (permanent alimony award in six-year marriage with one child denied 
where wife left marriage with substantial assets and did not experience any loss of career 
opportunities despite husband's high income and parties' substantial lifestyle). Therefore, an 
award of permanent alimony in such marriages requires “written findings of exceptional 
circumstances.” Fla. Stat. § 61.08(8) (2012). Furthermore, in short-term marriages, the 
presumption is for rehabilitative alimony rather than permanent alimony if the parties are young 
and able. Jaffy v. Jaffy, 965 So. 2d 825, 828 (Fla. 4th DCA 2007); see also Vigo v. Vigo, 15 So. 
3d 619 (Fla. 3d DCA 2009) (holding that trial court abused its discretion by awarding permanent 
periodic alimony to the former wife where marriage was short-term and produced no children; 
the parties maintained a simple and modest lifestyle; the former wife is immediately employable 
or can be retrained over a three to four year period; and the former wife continues to maintain a 
relatively active life). 


V. BURDEN OF PROOF 


 The party requesting alimony has the burden to prove an actual need and the other party’s 
ability to pay alimony. Demont v. Demont, 67 So. 3d 1096, 1101 (Fla. 1st DCA 2011). In 
considering a request for permanent alimony, a showing of complete and permanent dependence 
by the requesting spouse on the payor spouse is a factor to be considered, but it is not an essential 
element which must be proved before there can be an award of permanent alimony. Garrison v. 
Garrison, 351 So. 2d 1104 (Fla. 4th DCA 1977). 


 In proving need, the spouse requesting alimony has the burden of establishing the income 
available to him or her. Esaw v. Esaw, 965 So. 2d 1261, 1266 (Fla. 2d DCA 2007). After that 
burden has been met, the burden then shifts to the spouse from whom alimony is sought to 
adduce evidence that rebuts the requesting spouse's evidence on that issue. Id. at 1267. 


 In attempting to prove the other party’s ability to pay alimony, the spouse requesting 
alimony may argue that income should be imputed to that spouse because he or she is either 
unemployed or under-employed. See Zarycki-Weig v. Weig, 25 So. 3d 573, 575 (Fla. 4th DCA 
2009). Before income can be imputed to a party, a two-step analysis is required. First, the trial 
court must determine that the termination of income was voluntary. E.g., Chipman v. Chipman, 
975 So. 2d 603, 608-09 (Fla. 4th DCA 2008). Second, the court must conclude that any 
subsequent unemployment or underemployment “resulted from the spouse's pursuit of his own 
interests through less than diligent and bona fide efforts to find employment at least at a level 
equal to or better than formerly received.” Leonard v. Leonard, 971 So. 2d 263, 265 (Fla. 1st 
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DCA 2008) (internal citations omitted). In such cases, the spouse claiming income should be 
imputed for purposes of determining alimony bears the burden of showing both employability 
and that jobs are available. Durand v. Durand, 16 So. 3d 982, 985 (Fla. 4th DCA 2009); see also 
Blanchard v. Blanchard, 793 So. 2d 989 (Fla. 2d DCA 2001) (trial court correctly refused to 
impute income to the husband where the wife, who sought alimony, offered no competent, 
substantial evidence sufficient to support an imputation of income). 


VI. STATUTORY FACTORS TO BE CONSIDERED IN ALL ALIMONY 
DECISIONS 


 A final judgment is legally deficient where it fails to include sufficient findings of fact to 
support the alimony award in light of the section 61.08(2) factors. Gray v. Gray, 103 So. 3d 962, 
966 (Fla. 1st DCA 2012); see also Yauch v. Yauch, 901 So. 2d 920 (Fla. 2d DCA 2005) (trial 
court made insufficient findings of fact to support award of alimony, thus requiring remand for 
entry of required findings of fact in dissolution proceeding); Ondrejack v. Ondrejack, 839 So. 2d 
867 (Fla. 4th DCA 2003) (trial court's failure to support the wife's award of rehabilitative 
alimony with findings of fact relative to mandated factors enumerated in alimony statute was 
reversible error). 


 A. SECTION 61.08(2), FLORIDA STATUTES: NEED AND ABILITY TO PAY 


 Each party’s need and ability to pay an award of alimony must be determined before an 
award of any form of alimony can be made. Fla. Stat. § 61.08(2) (2012); see Gray v. Gray, 103 
So. 3d 962 (Fla. 1st DCA 2012) (reversing award of permanent periodic alimony to the former 
wife where final judgment did not contain required specific findings that former wife had need 
for alimony or that former husband had ability to pay alimony). That determination must be 
supported by competent, substantial evidence. See Currier v. Currier, 99 So. 3d 996 (Fla. 5th 
DCA 2012) (reversing award of permanent alimony where record did not contain competent, 
substantial evidence of the former husband's ability to pay such an award). 


 While the statute provides a list of factors that must be considered in a trial court’s 
determination of the type and amount of alimony, if any, to be awarded, the statute is silent on 
what factors trial courts should consider in determining a party’s need or ability to pay. 
However, the Florida Supreme Court in Canakaris, stated that “[t]he criteria to be used in 
establishing this need [for alimony] include the parties' earning ability, age, health, education, the 
duration of the marriage, the standard of living enjoyed during its course, and the value of the 
parties' estates.” Canakaris at 1201-02. The criteria to be used in establishing a party’s ability to 
pay alimony may be determined not only from net income, but also net worth, past earnings, the 
value of the parties' capital assets, and any other existing support obligation. Id. at 1202; see 
Kingsbury v. Kingsbury, 116 So. 3d 473, 474 (Fla. 1st DCA 2013) (it is the party’s net rather 
than gross income which should be considered). Absent the passing of statutory language to the 
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contrary, those factors are likely to continue to control a court’s determination of one party’s 
need and the other party’s ability to pay.  


 In calculating a party’s need for alimony, the parties’ earning capacities coupled with the 
standard of living established during the marriage is a significant factor. See Bradley v. Bradley, 
385 So. 2d 101, 103 (Fla. 5th DCA 1980) (“the disparity is too great to be ignored” such that trial 
court’s denial of alimony to wife was an abuse of discretion). For example, where the superior 
earning power of one spouse is achieved during a period when the other spouse is out of the job 
market as a result of an agreement that the non-working spouse will care for the children, courts 
have found that such a situation supports a finding of need. See Byers v. Byers, 910 So. 2d 336 
(Fla. 4th DCA 2005); but see Welch v. Welch, 951 So. 2d 1017 (Fla. 5th DCA 2007) (holding 
that an agreement to home school the children is a factor the court can consider in making an 
alimony award, but alone should not trump the other factors). 


 Case law has evolved that provides that the parties’ marital “standard-of-living is not a 
super-factor in setting the amount of alimony, trumping all others. It has only a case specific and 
quite limited purpose.” Donoff v. Donoff, 940 So. 2d 1221, 1225 (Fla. 4th DCA 2006). In fact, 
the standard of living during the marriage is of little practical value in deciding the alimony 
question where the parties could not continue their marital lifestyle on the current income. Jaffy 
v. Jaffy, 965 So. 2d 825, 827 (Fla. 4th DCA 2007). It is frequently the case that the parties are 
unable to maintain the marital standard of living after a divorce. Sussman v. Sussman, 915 So. 2d 
281, 285 (Fla. 4th DCA 2005) (while the standard of living of the marriage was obviously 
substantial, it is also clear that both parties cannot enjoy the same standard of living as they did 
during the marriage); De Luca v. De Luca, 722 So. 2d 947, 948 (Fla. 3d DCA 1998) (it “is often 
the case in divorce” that the “income that was once used to maintain one household must now be 
used to maintain two,” and “[i]f this means that both parties must reduce their standard of living, 
so be it.”); Pirino v. Pirino, 549 So. 2d 219, 220 (Fla. 5th DCA 1989) (it may not be true that 
“two can live cheaper than one”; but it is certainly true that two together can live cheaper than 
two apart). Moreover, even if there is enough income to maintain the marital standard of living, 
the purpose of alimony is to provide for the less wealthy spouse above bare subsistence levels, 
not “to fund the enjoyment of every little luxury enjoyed before divorce.” Stanton v. Stanton, 50 
So. 3d 688, 690 (Fla. 2d DCA 2010) quoting Levine v. Levine, 964 So. 2d 741, 743 (Fla. 4th 
DCA 2007). Likewise, the purpose of alimony is not to fund the recipient spouse’s savings 
account even if the parties regularly saved money during their marriage. Mallard v. Mallard, 771 
So. 2d 1138 (Fla. 2000). 


 If the requesting spouse presents competent, substantial evidence of a need for alimony, 
the trial court must make findings which quantify that need. See Bateh v. Bateh, 98 So. 3d 750 
(Fla. 1st DCA 2012). In such cases, the trial court shall either grant or deny permanent alimony, 
based upon specific findings of fact or a finding of inapplicability for each of the factors listed in 
section 61.08(2), Florida Statutes, as of the time of the final hearing. See id. Further, if an award 
is granted, the trial court shall award nominal permanent alimony which will preserve 
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jurisdiction of the court to revisit the matter if the parties' respective needs and abilities change 
substantially. See Gergen v. Gergen, 48 So. 3d 148 (Fla. 1st DCA 2010) (holding it was error to 
defer on awarding or denying permanent periodic alimony on ground husband did not have 
present ability to pay).  


 In calculating a party’s ability to pay alimony, the marital standard of living as well as 
what funded it are relevant considerations. For example, in Goodman v. Goodman, 797 So. 2d 
1282 (Fla. 4th DCA 2001), the husband's $3.1 million non-marital inheritance which was used to 
elevate the couple's standard of living from “comfortable, middle class” to “affluent” during the 
final two years of the marriage, was relevant in determining the husband’s ability to pay alimony 
and the amount of alimony awarded. Goodman at 1284.  Further, the trial court could require the 
husband to continue to invade the principal of the inheritance to pay the alimony award. Id. at 
1285, see also Stacpoole v. Stacpoole, 856 So. 2d 1131 (Fla. 1st DCA 2003) (remanding for 
further factual findings where some evidence indicated the former husband may have routinely 
paid the parties' credit card bills and other expenses each month out of non-marital assets, and as 
a consequence, enhanced the parties’ standard of living). 


 Even where the payor spouse’s expenses exceed his or her income, alimony can still be 
awarded if the recipient spouse’s income is significantly less. This is because a spouse cannot be 
left ‘shortchanged’ after a marriage. See Rey v. Rey, 598 So. 2d 141 (Fla. 5th DCA 1992). It 
therefore follows that a payor spouse’s debt does not automatically prevent the trial court from 
finding that there is still an ability to pay alimony. See Janssens v. Janssens, 51 So. 3d 1183 (Fla. 
5th DCA 2010) (pre-existing debt, most of which was apportioned to the husband, does not take 
priority over the wife's current needs and was thus an insufficient reason to award the wife only a 
nominal amount of alimony). 


 B. SECTION 61.08(2)(a), FLORIDA STATUTES: STANDARD OF LIVING  
  ESTABLISHED DURING MARRIAGE 


 Case law describes the marital standard of living as including the parties’ history of 
consumption of items ranging from luxuries to the literal necessities of life. See Mallard v. 
Mallard, 771 So. 2d 1138 (Fla. 2000); Bedell v. Bedell, 583 So. 2d 1005 (Fla. 1991). However, 
the relevant time period in determining the marital standard of living for alimony purposes is 
generally that last shared by the spouses. Cardillo v. Cardillo, 707 So. 2d 350, 350 (Fla. 2d DCA 
1998). In Griffin v. Griffin, 906 So. 2d 386 (Fla. 2d DCA 2005), the former husband’s alimony 
award of $3,000 per month was remanded for an increase where the parties enjoyed a 
significantly higher standard of living in the last three (3) years of their fourteen (14) year 
marriage due to the former wife’s success in a new business venture. Griffin at 388. 


 It is important to note that the standard of living must be viewed with the parties’ current, 
available financial resources in mind. Laz v. Laz, 727 So. 2d 966, 966 (Fla. 2d DCA 1998). 
These resources may not be able to maintain that standard for both parties. See Jaffy, supra; 
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Sussman, supra. However, since the marital standard of living is the goal of both parties after a 
dissolution, such a lifestyle should not be afforded to one spouse but not the other if the parties 
have the financial resources available for both to continue to enjoy it. See Atkins v. Atkins, 611 
So. 2d 570, 573 (Fla. 1st DCA 1992) (holding award of alimony to the wife was so low as to 
constitute a clear abuse of discretion where the wife had enjoyed “many of the accouterments of 
fine living” during the marriage but was now forced to exist on a relatively meager income; 
whereas the husband would continue to enjoy a lifestyle very much like that which the parties 
enjoyed during the marriage). 


 The marital standard of living is a less useful guide for determining an alimony award in 
situations where the parties maintained a lavish marital lifestyle due to incurring considerable 
debts. See Demont v. Demont, 67 So. 3d 1096 (Fla. 1st DCA 2011); see also Nichols v. Nichols, 
907 So. 2d 620, 623 (Fla. 4th DCA 2005) (the parties' standard of living during the marriage is 
not a useful guide in awarding alimony where the parties lived beyond their means). 


 Contributions to the marriage standard by a party’s parents which were meant to be 
temporary, but which surely created a standard of living beyond that which a party could have 
provided, are not to be considered in determining the marital standard of living. In those cases, 
the payor spouse is only obligated to continue to contribute to the recipient spouse’s means so 
that he or she can, without the help of third parties and taking into consideration his or her own 
means and abilities, maintain a standard commensurate with that which the parties together did 
maintain or could have maintained without contribution from third parties. See Bob v. Bob, 310 
So. 2d 328 (Fla. 3d DCA 1975); see also Thilem v. Thilem, 662 So. 2d 1314, 1316 (Fla. 3d DCA 
1995) (reversing award of permanent alimony where trial court heavily considered the family's 
activities which were largely funded by sporadic loans from relatives because such loans cannot 
be considered reliable income when evaluating the family's standard of living). 


 Trial courts can properly view this factor in conjunction with the duration of the parties’ 
marriage. Essentially, trial courts have the discretion to give an established standard of living 
based on a long-term marriage more deference than that of a moderate-term marriage. See 
Pollock v. Pollock, 722 So. 2d 283, 285 (Fla. 5th DCA 1998) (“where a marriage is in the grey 
area, even where permanent alimony is justified and awarded, the amount of the award can also 
be in a grey area. That is, the general rule, that the payee spouse should be afforded a lifestyle 
commensurate to that of the marriage, would not necessarily apply.”). The standard of living is 
even less of a factor in short-term marriages. See Green v. Green, 672 So. 2d 49, 51 (Fla. 4th 
DCA 1996) (“In short-term marriages, the standard of living occupies considerably less 
prominence than in long-term marriages and is certainly not dispositive of a decision to award 
permanent alimony.”). 


 Even in a long-term marriage, it is reversible error for trial courts to use alimony to 
attempt to equalize the financial positions of the parties. See Donoff v. Donoff, 940 So. 2d 1221, 
1225 (Fla. 4th DCA 2006); Lambert v. Lambert, 955 So. 2d 35, 38 (Fla. 3d DCA 2007); but see 
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Young v. Young, 677 So. 2d 1301 (Fla. 5th DCA 1996) (where one spouse’s income exceeded the 
other’s by eight times, award of permanent alimony was remanded for increase to a level that 
would allow recipient to live in a manner reasonably commensurate with the level established 
during the marriage); Laz, supra (holding that alimony award of $7,000 per month was abuse of 
discretion and should be increased where award was less than one-third (1/3) of total available 
income). Furthermore, alimony awards cannot be made to a needy spouse at the expense of the 
payor spouse. Woodard v. Woodard, 477 So. 2d 631, 633 (Fla. 4th DCA 1985) (“we believe the 
parties have more or less an equal right to use the standard of living enjoyed during the marriage 
as a goal for post-divorce living. We can see no justification, however, for requiring one spouse 
to suffer a substantially lesser standard in order to maintain the other at a higher standard.”). Nor 
can such awards be made at the expense of the parties’ children. See Broome v. Broome, 821 So. 
2d 406 (Fla. 2d DCA 2002). 


 In finding that the husband in Broome had the ability to pay permanent periodic alimony, 
the trial court stated in the final judgment of dissolution that it “has considered that the children 
do not need to be in private school at a cost of $625.00 per month and there is no agreement that 
the husband cannot sell the home to reduce living expenses for himself and the children.” Id. at 
407. Although not a directive that the husband remove the children from their private school and 
sell his house, that statement implies that the trial court calculated the amount it found the 
husband able to pay based on the absence of the expenses represented by these items. The 
evidence, however, did not support a finding that the husband should eliminate those expenses. 
Id. at 407. Additionally, the trial court's statement regarding the husband selling the home 
ignored the fact that the home is the husband's premarital property and is the only home the 
children have ever known. Id. at 408. Thus, the Second District reversed the wife’s alimony 
award, holding that an alimony award that ensured a standard of living for a spouse at the 
expense of the children was erroneous. Id.  


 C. SECTION 61.08(2)(b), FLORIDA STATUTES: DURATION OF 
MARRIAGE 


 The length of a marriage is defined as the period of time from the date of marriage until 
the date of filing of an action for dissolution of marriage. Fla. Stat. § 61.08(4) (2012). Duration 
of marriage affects a spouse’s entitlement to certain forms of alimony by facing certain 
rebuttable presumptions. This factor also determines the specificity with which a trial court’s 
findings must be made. 


  i. SHORT-TERM MARRIAGES 


  For purposes of determining alimony, there is a rebuttable presumption that a 
short-term marriage is a marriage of a duration of less than 7 years. Fla. Stat. § 61.08(4) (2012). 
When a marriage is determined to be of a short duration, a spouse in need of alimony is eligible 
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for all forms of alimony, although an award of permanent alimony must be accompanied by 
“written findings of exceptional circumstances.” Fla. Stat. § 61.08(8) (2012).  


  Prior to the exceptional circumstances requirement, trial courts used the “genuine 
inequity” test, which required the inability of the spouse requesting alimony to be self-supporting 
to have resulted from something which transpired during the marriage. See Greenwald v. 
Rivkind-Greenwald, 31 So. 3d 250 (Fla. 3d DCA 2010); Green v. Green, 672 So. 2d 49, 51 (Fla. 
4th DCA 1996) (holding that, as to short-term marriages, “permanent alimony is inappropriate 
unless a genuine inequity is created by the dissolution”). Fault as to why the requesting spouse 
was not self-supporting was irrelevant. See Greenwald, at 251; see also Levy v. Levy, 900 So. 2d 
737 (Fla. 2d DCA 2005) (the absence of any evidence that the husband had contributed to the 
wife's disability was irrelevant to the analysis of whether an award of permanent alimony was 
appropriate).  


  These two terms are likely to be construed as substantially similar and thus would 
not alter when a spouse of a short-term marriage is awarded permanent alimony, but rather only 
the procedure trial courts must follow in drafting orders awarding alimony. 


  ii. MODERATE-TERM MARRIAGES 


  For purposes of determining alimony, there is a rebuttable presumption that a 
moderate-term marriage is a marriage of a duration of greater than 7 years but less than 17 years. 
Fla. Stat. § 61.08(4) (2012). A needy spouse of a moderate-term marriage is eligible for all forms 
of alimony but must establish a need for permanent alimony by “clear and convincing evidence.” 
Fla. Stat. § 61.08(8) (2012). Such evidence is typically comprised of the lifestyle enjoyed during 
the marriage, the needs of the requesting spouse, the disparity in the parties' income, and any 
agreement between the parties of the requesting spouse to forego a career for a significant period 
of time in order to care for the children. See Knoff v. Knoff, 751 So. 2d 167 (Fla. 2d DCA 2000). 


  iii. LONG-TERM MARRIAGES 


  For purposes of determining alimony, there is a rebuttable presumption that a 
long-term marriage is a marriage of a duration of 17 years or greater. Fla. Stat. § 61.08(4) (2012). 
Following a long-term marriage, a spouse who is not self-sufficient is eligible for all forms of 
alimony with two limitations. First, durational alimony may only be awarded if the trial court 
determines that permanent alimony is inappropriate because “there is no ongoing need for 
support on a permanent basis.” Fla. Stat. § 61.08(7) (2012). Second, permanent alimony may 
only be awarded if such an award is appropriate and “no other form of alimony is fair and 
reasonable under the circumstances of the parties.” Fla. Stat. § 61.08(8) (2012).  
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 D. SECTION 61.08(2)(c), FLORIDA STATUTES: AGE, AND PHYSICAL AND 
EMOTIONAL CONDITIONS OF EACH SPOUSE 


 A party’s age is not an automatic prohibition to an award of alimony nor will it provide 
an automatic entitlement. See Zeigler v. Zeigler, 635 So. 2d 50 (Fla. 1st DCA 1994) (the fact that 
the wife is only 35 years old does not justify the total denial of permanent alimony unless there is 
some evidence that the wife can attain a level of self-support reasonably commensurate with the 
standard of living established during the marriage); Cerra v. Cerra, 820 So. 2d 398 (Fla. 5th 
DCA 2002); Woodard v. Woodard, 477 So. 2d 631 (Fla. 4th DCA 1985) (age is no substantial 
factor here so it would be inequitable, for instance, to mandate that the younger wife subsidize 
the support of the older husband). For an award of any form of alimony to be appropriate, other 
factors, in addition to the requesting spouse’s age, must demonstrate need. See Fla. Stat. § 
61.08(2) (2012). 


 One or more parties near, at, or above the recognized retirement age of 67 years old is a 
factor the courts must also consider in determining whether alimony should be awarded. See 
Bush v. Bush, 65 So. 3d 1101 (Fla. 2d DCA 2011) (affirming award to the wife of $35,000 lump-
sum alimony and nominal permanent alimony where marriage had been of long duration; parties 
were approaching retirement age; had two grown children; had enjoyed modest lifestyle during 
marriage; and had as main source of income a business for which the husband had been primarily 
responsible). In Mondello v. Torres, 47 So. 3d 389 (Fla. 4th DCA 2010), the parties were married 
for 16 and a half years, the husband was 66 years old and the wife was 43, the wife had grossly 
higher income, and the wife's non-marital assets totaled $1,469,320. Mondello at 396.  The trial 
court denied the husband’s request for permanent alimony but awarded $75,000 in lump sum 
alimony. Id. This award was remanded because trial court made no indication as to whether it 
considered statutory factors such as husband's age and earning capacity and the couple's standard 
of living, nor did trial court make any special findings as to why a lump-sum award was 
appropriate. Id. at 397. 


 Alimony awarded after consideration of a party’s physical malady which impairs his or 
her ability to earn income is proper. See Gallinar v. Gallinar, 763 So. 2d 447 (Fla. 3d DCA 
2000) (the wife, who suffered from a psychiatric condition which predated the two year and eight 
month marriage, demonstrated need for permanent alimony where the wife’s psychiatrist 
testified that the wife would probably not be able to maintain gainful employment again during 
her lifetime); Cullen v. Cullen, 884 So. 2d 304 (Fla. 2d DCA 2004) (reversing denial of 
permanent alimony to wife where, at the time of the final hearing, the wife’s breast cancer had 
been successfully treated but the wife presented evidence of burdensome ongoing medication 
expenses associated with this and other conditions. The evidence indicated that it was unlikely 
the wife could support herself on her earnings). It is important to note that even in short-term 
marriages, an alimony award can be proper despite the fact that the requesting spouse’s disabling 
condition may have pre-dated the marriage and/or arisen through no fault of the payor spouse. 
See Levy v. Levy, 900 So. 2d 737 (Fla. 2d DCA 2005). 
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 Even if a spouse is receiving monthly disability benefits at the time of the final hearing, 
those benefits do not preclude an award of alimony if the requesting spouse’s needs exceed the 
amount of the benefits. See Levy, supra (the wife's entitlement to social security disability 
benefits in the net amount of $1160 per month was not a sufficient reason to deny her claim for 
permanent alimony where it was undisputed that she required additional income to meet her 
basic needs). 


 A party’s emotional condition, if it limits or prevents that party from earning income, is 
equally relevant in determining whether alimony should be awarded. See Conlan v. Conlan, 43 
So. 3d 931 (Fla. 4th DCA 2010) (the wife was awarded $4,124 per month in permanent alimony 
where the wife in questionable health as she suffered from depression, drug dependency, back 
pain, neck problems, and chronic fatigue and took multiple medications); see also Dean  v. 
Dean, 793 So. 2d 1121 (Fla. 5th DCA 2001) (trial court awarded the wife $3,000 per month in 
permanent alimony where there was a history of reoccurring depression and the wife made 
several suicide attempts to the point that she was not able to work). 


 E. SECTION 61.08(2)(d), FLORIDA STATUTES: FINANCIAL RESOURCES 
OF EACH  


 The financial resources of each party include the non-marital and marital assets and 
liabilities distributed to each party. Fla. Stat. § 61.08(2)(d) (2012). The parties’ financial 
affidavits are a helpful starting place in evaluating this factor as they delineate a party’s income, 
living expenses, and assets and liabilities. However, it is the equitable distribution scheme upon 
which the trial court should rely in determining each party’s need, ability to pay, and entitlement 
to any form of alimony as that scheme depicts each party’s financial picture as of the time of 
dissolution. Lauro v. Lauro, 757 So. 2d 523, 524 (Fla. 4th DCA 2000) (the ability of the payor 
spouse to pay alimony should be based on his financial situation after equitable distribution, not 
before; similarly, the needs of the requesting spouse should be based on her financial situation 
after equitable distribution, not before); Roth v. Cortina, 59 So. 3d 163, 165 (Fla. 3d DCA 2011) 
(reversing award of alimony where it was awarded in March 2009, months before distribution 
was addressed in July 2009, thus making it impossible to consider the impact any income or 
payments associated with the parties' properties might have on the alimony award). This is 
because, when awarding alimony, a court is to consider not only income but also the extent and 
value of the parties' capital assets. Schang v. Schang, 53 So. 3d 1168, 1170 (Fla. 1st DCA 2011). 
Courts should consider the value of the parties’ assets as distributed in the equitable distribution 
scheme, including any income that can be imputed from annuities and Individual Retirement 
Accounts (IRAs).  Niederman v. Niederman, 60 So. 3d 544, 546 (Fla. 4th DCA 2011).  In 
addition to those assets distributed during equitable distribution, courts should consider 
nonmarital assets when determining a party’s financial resources.  See Firestone v. Firestone, 
263 So. 2d 223, 226 (Fla. 1972) (court required to consider husband’s capital assets in 
determining ability to pay alimony); see also Mills v. Mills, 948 So. 2d 885, 887 (Fla. 3d DCA 
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2007) (“a payor spouse’s non-marital assets are to be considered in determining the ability to pay 
aspect of the alimony equation.”). 


  i. MARITAL ASSETS AND LIABILITIES 


  The income from income-producing assets equitably distributed to a spouse 
should be considered by trial courts in determining whether to award alimony as well as in 
setting an amount. See Acker v. Acker, 904 So. 2d 384 (Fla. 2005) (pension benefits equitably 
distributed to the former husband in divorce decree could be considered in determining the 
proper amount of alimony for the former wife); McLean v. McLean, 652 So. 2d 1178, 1181 (Fla. 
2d DCA 1995) (“When a party receives an asset in equitable distribution that will result in 
immediate investment income, we see no reason for that income to be excluded from 
consideration”). Conversely, “the portion of a pension which has been equitably distributed to a 
spouse cannot be considered in determining the other spouse's ability to pay alimony because the 
other spouse obviously no longer has that portion of the marital asset.” Acker at 389. 


  However, in Batson v. Batson, 821 So. 2d 1141 (Fla. 5th DCA 2002), it was 
clarified that if assets are to be set off against each other, then the receipt of such assets should 
have similar consequences. Batson at 1141 n1. Therein, in dividing the marital assets, the trial 
court awarded the husband his pension which he was currently drawing valued at $224,459 and 
awarded the wife the husband's 401K valued at $226,316. Id. at 1141.  While this appears fair on 
its face, the fact that the court then refused to consider the husband's request for alimony makes 
this distribution problematic. The Fifth District stated in a footnote that  


The unfairness of using the projected value of the pension in 
dividing marital assets is that the husband will never receive 
that value in a lump sum. Indeed, he may never receive that 
amount. What he will receive is a monthly payment of 
approximately $2,700 for his lifetime. This may or may not add 
up to the projected value. If the husband in fact received the 
projected value of his pension in a lump sum, as the wife may 
receive the money in the 401K, then only the interest received 
on that sum would be considered as income for support 
purposes. 


Id. at 1141 n1. This is because fairness, and the law according to Diffenderfer v. Diffenderfer, 
491 So. 2d 265 (Fla. 1986), requires that the husband's pension be treated either as income or as 
a marital asset. It should not be treated as both. Batson, at 1142. 


  The marital liabilities imposed on a party after equitable distribution must also be 
considered by the trial court in determining whether to award alimony as well as in setting an 
amount. See Crick v. Crick, 78 So. 3d 696 (Fla. 2d DCA 2012) (trial court abused its discretion 
in awarding the former wife excessive alimony considering the former husband’s monthly 
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income, child support, debt service and attorney’s fees payments); Nolan v. Nolan, 100 So. 3d 
170 (Fla. 5th DCA 2012) (trial court erred in ordering the husband to pay durational alimony 
and one-half of the mortgages, taxes, and insurance, in addition to alimony and child support, 
without considering that the wife and children had exclusive possession of the marital home). 


  ii. NON-MARITAL ASSETS AND LIABILITIES 


  Non-marital assets can be classified as exclusively non-marital, partially non-
marital, or can be determined to have been completely transformed into a marital asset. For 
example, section 61.075(6)(a)(1)(b), Florida Statutes, states that “[t]he enhancement in value 
and appreciation of non-marital assets resulting either from the efforts of either party during the 
marriage or from the contribution to or expenditure thereon of marital funds or other forms of 
marital assets, or both,” is considered a marital asset or liability. However, according to Martin v. 
Martin, 923 So. 2d 1236, 1238-39 (Fla. 1st DCA 2006), “improvements or expenditures of 
marital funds to a non-marital asset does not transform the entire asset into a marital asset; rather, 
it is only the ‘enhancement in value and appreciation’ which becomes a marital asset.” The 
Florida Supreme Court adopted this principle in Kaaa, stating that “we emphasize here that it is 
the passive appreciation in the value of the home that is the marital asset, not the home itself.” 
Kaaa v. Kaaa, 58 So. 3d 867, 871 (Fla. 2010). In order to make an award for the enhancement in 
value and appreciation of a non-marital asset, the court must make specific findings as to the 
value of such enhancement and appreciation during the marriage, as well as which portion of that 
enhanced value is attributable to marital funds and labor.” Id. at 872; see also Macleod v. 
Macleod, 82 So. 3d 147 (Fla. 4th DCA 2012). 


  Conversely, a party's conduct regarding inherited real property is distinguishable 
from the inheritance of money, as money can lose its status as a non-marital asset if commingled 
with marital funds. See Lakin v. Lakin, 901 So. 2d 186, 190 (Fla. 4th DCA 2005). Obvious 
evidence of an intent that an inheritance remain non-marital arises where the non-marital 
property is placed into a separate account, no other funds are deposited into it, and the account is 
never intermingled with the parties' other funds. See Farrior v. Farrior, 736 So. 2d 1177 (Fla. 
1999) (the wife's inherited stock retained non-marital status when it was placed in safe deposit 
box and was never sold or commingled with other assets). However, using some portion of non-
marital funds to pay marital expenses does not convert the remaining non-marital funds into a 
marital asset. See Hamilton v. Hamilton, 758 So. 2d 1213 (Fla. 4th DCA 2000) (the husband’s 
cash inheritance retained its non-marital status when he placed funds into a separate account, 
even though he used funds from this inheritance for marital bills). 


  Regardless of whether an asset is determined to be all or partially non-marital, the 
asset should be considered in a trial court’s determination of whether to award alimony as well as 
in setting an amount. See Grimm v. Grimm, 58 So. 3d 428 (Fla. 1st DCA 2011) (when deciding 
whether to award alimony to husband, trial court erred when it evaluated only the monthly 
income from the parties' retirement plans and their marital assets, omitting any consideration of 







 


175 
 


wife's non-marital assets); Beck v. Beck, 852 So. 2d 934 (Fla. 2d DCA 2003) (the husband's non-
marital trust income from separate property should have been included in trial court's 
determination of the husband's total income for purpose of calculating the wife's alimony). 


  The fact that the requesting spouse is able to support themselves during the 
pendency of the dissolution action by depleting a non-marital asset is not dispositive of that 
spouse’s lack of need for temporary alimony. In Featherston v. Featherston, 86 So. 3d 549 (Fla. 
2d DCA 2012), the wife had a non-marital asset worth approximately $400,000 at an earlier 
time, but was valued at approximately $200,000 at the time of the final hearing because the wife 
testified that she supported herself and the children by withdrawing funds from this account 
during the eighteen months of the dissolution proceeding. Featherston at 550. Despite the wife’s 
request for temporary support, no order was entered and the trial court denied the wife’s request 
for retroactive alimony when it granted her permanent alimony. Id. at 551. However, a spouse 
should not necessarily have to consume a separate asset to support herself during the pendency 
of a dissolution of marriage proceeding to maintain the standard of living enjoyed by the 
husband and wife during the marriage. See Wolfson v. Wolfson, 455 So. 2d 577, 579 (Fla. 4th 
DCA 1984). Thus, the Second District reversed as the evidence established that the husband's 
ability to contribute to the wife's support during the pendency of the divorce was similar to his 
ability at the time of the trial and that the wife's need for support to maintain the marital standard 
of living during the pendency of the divorce was at least as great as it was at the time of the trial. 
Featherstone at 551. 


  iii. ACTUAL INCOME 


  Actual income is that which is earned from wages, certain benefits, and interest or 
investment income. See Boggess v. Boggess, 34 So. 3d 115 (Fla. 3d DCA 2010) (reversing award 
of permanent alimony because the calculation failed to include sums the wife was receiving from 
some or all of her investments in her income). Further, regular overtime is also included unless 
the court specifically finds that the opportunity to earn overtime will not be available as an 
income source in the future. See Skipper v. Skipper, 654 So. 2d 1181 (Fla. 3d DCA 1995). 


  iv. BONUS INCOME 


  When a trial court calculates income for the purpose of awarding alimony, it may 
not exclude from consideration bonuses that are regular and continuous. See Shrove v. Shrove, 
724 So. 2d 679 (Fla. 4th DCA 1999). In Drew v. Drew, 27 So. 3d 802 (Fla. 2d DCA 2010), the 
trial court excluded the husband's bonus payments from his income finding that the bonuses were 
not “fixed or guaranteed” because they are paid at the discretion of the husband's employer and 
because they are dependent upon the employer's yearly profit. Drew at 803. While this is true, it 
is undisputed that the husband has received bonus payments each year for the past nine years, the 
last eight of which exceeded $25,000. Id. Thus, the alimony award was remanded. Id.  
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  However, any post-filing income is to be considered a non-marital asset belonging 
to the party who earned the income. The critical factor in determining whether stock options that 
have not vested by the cutoff date for the determination of marital assets are marital property is 
the predominant purpose for which the options were given, and the dispositive issue is whether 
the grant was made in consideration for actions undertaken during the marriage and before the 
applicable cutoff date or as an incentive for future actions which would be performed after the 
applicable cutoff date. Ruberg v. Ruberg, 858 So. 2d 1147, 1153-54 (Fla. 2d DCA 2003). 


  In Demont v. Demont, 67 So. 3d 1096 (Fla. 1st DCA 2011), the final installment 
of non-compete/non-solicit payments from the husband’s employer, payable well after parties’ 
marriage had been dissolved, should not have been treated as a marital asset subject to equitable 
distribution. Demont at 1105. This is because those payments were promised in exchange for the 
husband's agreement to forbear from certain future conduct and did not compensate the husband 
for past work performed for the employer during the marriage which might constitute marital 
labor and thus be deemed a marital asset subject to equitable distribution. Id. at 705. 


  When, at the time of the cutoff date, there are several outstanding awards to which 
a party had devoted marital labor but had yet to be compensated under the vesting schedules, it is 
incumbent on the trial court to allocate and value the marital portions of those awards. According 
to Parry v. Parry, 933 So. 2d 9 (Fla. 2d DCA 2006), to these unvested assets, the trial court 
should have applied a formula, whether called a coverture fraction or time rule, to determine the 
portion earned by marital effort. Perry at 14. In this formula, the numerator represents the 
number of months in which marital labor was devoted to earning the award, and the denominator 
is the total number of months in which the award was to be earned. Id.  


  v. IMPUTED INCOME 


  A trial court’s decision to impute income to a party in an alimony case is one of 
discretion. See Bacon v. Bacon, 819 So. 2d 950 (Fla. 4th DCA 2002) (nothing in the statute 
mandates that minimum wage income must be immediately imputed for the purpose of reducing 
alimony that would otherwise be ordered). This decision arises where a party either has no 
income (unemployed) or is earning some income but has the capability to earn more by using his 
or her best efforts (under-employed). See Solomon v. Solomon, 861 So. 2d 1218 (Fla. 2d DCA 
2003). However, the court should consider the amount of money that each spouse may be able to 
earn as a factor in determining an alimony award.  Shrove v. Shrove, 724 So. 2d 679 (Fla. 4th 
DCA 1999) (on remand, trial court may adjust amount of alimony awarded to wife should it 
choose to impute income to her).  


  In deciding whether a spouse is voluntarily unemployed, the trial court must 
consider two things. First, the trial court must determine whether employment previously existed 
and was terminated voluntarily. Zarycki-Weig v. Weig, 25 So. 3d 573, 575 (Fla. 4th DCA 2009) 
Next, the trial court must determine if unemployment is a result of the spouse's failure to 
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diligently find employment that is equivalent in income to the former position. Vitro v. Vitro, 
122 So. 3d 382 (Fla. 4th DCA 2012). Using one’s best efforts does not include retraining, but 
only finding a job for which one was already qualified. See Castaldi v. Castaldi, 968 So. 2d 713 
(Fla. 2d DCA 2007); Ritter v. Ritter, 690 So. 2d 1372 (Fla. 2d DCA 1997) (holding that trial 
court must base imputation of income on current, rather than potential, occupational 
qualifications). 


  Likewise, in deciding whether a spouse is voluntarily under-employed, the trial 
court must also consider whether employment was terminated voluntarily, as well as whether any 
subsequent underemployment “resulted from the spouse's pursuit of his own interests or through 
less than diligent and bona fide efforts to find employment paying income at a level equal to or 
better than that formerly received.” Konsoulas v. Konsoulas, 904 So. 2d 440, 444 (Fla. 4th DCA 
2005). 


  If income is  to be imputed to a party, “[t]he trial court may only impute a level of 
income supported by the evidence of employment potential and probable earnings based on work 
history, qualifications, and prevailing wages in the community.” Zarycki–Weig v. Weig, 25 So. 
3d 573, 575 (Fla. 4th DCA 2009). This is because “[w]hen imputing income to a party, the trial 
court must set forth factual findings as to the probable and potential earnings level, source of 
imputed and actual income, and adjustments to income.” Schram v. Schram, 932 So. 2d 245, 249 
(Fla. 4th DCA 2005).  Further, income may not be imputed at a level which a spouse has never 
earned, absent special circumstances. Hinton v. Smith, 725 So. 2d 1154 (Fla. 2d DCA 1998). 


  vi. FINANCIAL ASSISTANCE FROM FAMILY AND FRIENDS 


  The general rule is that a trial court may only consider the financial resources of 
the parties and not the voluntary financial assistance of family and friends. Bromante v. 
Bromante, 577 So. 2d 662, 663 (Fla. 1st DCA 1991). There is an exception and income may be 
imputed if the gifts are continuing and ongoing, not sporadic, where the evidence shows the gifts 
will continue in the future. Halikman v. Halikman, 43 So. 3d 913 (Fla. 5th DCA 2010); see 
Cooper v. Kahn, 696 So. 2d 1186, 1188 (Fla. 3d DCA 1996) (the evidence before the court was 
that Cooper's mother paid Cooper's rent, car rental fees, and a number of other monthly expenses 
so it was within the court's discretion to conclude that Cooper received monthly in kind 
payments of $5,737, and to impute that amount to Cooper as income); Thalgott v. Thalgott, 571 
So. 2d 1368 (Fla. 1st DCA 1990) (concluding the fact that the wife’s parents may have, on a 
regular basis, paid the wife’s expenses went to the issue of the wife’s income). Thus, income 
from family gifts is imputed if the payments are distinguishable from those in Sol v. Sol, 656 So. 
2d 206 (Fla. 3d DCA 1995), where the former husband received large sporadic cash gifts from 
his parents, which varied in frequency and amount over the preceding several years, and as such 
were purely speculative in nature, and were not properly included in the calculation of income 
for purposes of determining the need for, or the ability to provide, support. See Sol v. Sol, 656 
So. 2d 206 (Fla. 3d DCA 1995).  
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  A spouse or the appropriate third party testifying that the gifts will not continue in 
the future is sufficient evidence to preclude the trial court from imputing the amount of the gifts 
to the receiving party. In Oluwek v. Oluwek, 2 So. 3d 1038 (Fla. 2d DCA 2009), the husband's 
parents made regular payments to the husband of $1500 per month over a period of 
approximately five years. Oluwek at 1039. Thus, the payments were continuing and ongoing and 
were not sporadic. However, the husband testified that the payments stopped months prior to trial 
and that his parents were unable to continue making the payments. Id. Based on that evidence, 
which was unrebutted at trial, the Second District held that the trial court erred in imputing it as 
income to the husband. Id.  


  Also, assistance that is temporary in nature during the pendency of a dissolution 
action should not be imputed to the recipient spouse. See Meighen v. Meighen, 813 So. 2d 173 
(Fla. 2d DCA 2002) (the assistance from the wife's mother was of a temporary nature during the 
pendency of the divorce proceedings and such support does not provide a basis for imputing 
income). 


 F. SECTION 61.08(2)(e), FLORIDA STATUTES: EARNING CAPACITIES,  
 EDUCATION, VOCATIONAL SKILLS, AND EMPLOYABILITY OF EACH 


 Here, employability also includes, when applicable, the time necessary for either party to 
acquire sufficient education or training to enable such party to find appropriate employment. See 
Fla. Stat. § 61.08(2)(e) (2012). Thus, this factor is helpful in specifically considering whether 
rehabilitative alimony is appropriate. See Shea v. Shea, 572 So. 2d 558, (Fla. 1st DCA 1990).  


 In Shafer v. Shafer, 45 So. 3d 494 (Fla. 4th DCA 2010), the wife graduated law school 
and was admitted to practice in New York and New Jersey prior to marriage. After marriage, the 
parties moved to Florida but the wife failed the Florida Bar. Shafer at 495. Instead of re-taking 
the exam, the wife began working as the office manager of her husband’s law firm and raising 
the parties’ children. Id. at 496. The trial court found that “the wife has been employed 
throughout the marriage and was a significant employee of the husband's law practice. The wife 
needs no further training or education except Bar refresher course(s) and time to pass the Florida 
Bar.” Id. The court then concluded that “based upon the wife's ability to earn income as a 
paralegal or office manager immediately, it is appropriate that the husband pay the 
wife…$1,500.00 per month” as permanent alimony. Id.  In addition, the court concluded that 
“the husband shall pay rehabilitative alimony of $1,500.00 per month for a period of one 
year....This payment will give the wife time to study for and take the Florida Bar and become 
admitted to practice law in Florida.” Id. Because the only evidence was that the wife has not 
practiced law in nearly twenty years; she failed the Florida Bar exam; and her New York and 
New Jersey bar licenses lapsed long ago, no competent, substantial evidence existed for the 
court's factual finding that she could become a member of the Florida Bar and thereby increase 
the amount of her income over time. Id. at 498. The amounts of the wife’s alimony awards were 
reversed and remanded. 
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 Additionally, this factor includes all aspects which must be considered before a trial court 
can impute income to a party. See Schram v. Schram, 932 So. 2d 245 (Fla. 4th DCA 2005) (the 
source and amount of imputed income must be based on evidence of “employment potential and 
probable earnings based on history, qualifications, and prevailing wages”). 


 G. SECTION 61.08(2)(f), FLORIDA STATUTES: CONTRIBUTION OF EACH 
TO THE MARRIAGE 


 This factor stems from the concept that marriage is a partnership and that each party 
should be adequately compensated for his or her contribution to that partnership. Mark A. 
Sessums, What Are Wives' Contributions Worth Upon Divorce?: Toward Fully Incorporating 
Partnership Into Equitable Distribution, 41 Fla. L. Rev. 987 (1989). Contributions include, but 
are not limited to services rendered in homemaking, child care, and the education and career 
building of the other party. See, .e.g., Feger v. Feger, 850 So. 2d 611 (Fla. 2d DCA 2003) 
(affirming denial of alimony award to the husband where court acknowledged the wife’s 
significant contributions to the home and to the husband's care following a stroke); Pietras v. 
Pietras, 842 So. 2d 956 (Fla. 4th DCA 2003) (parties agreed the wife had played a large role in 
the financial success of the insurance agency, and consequently the marriage, though award of 
alimony was remanded on other grounds); Knoff v. Knoff, 751 So. 2d 167 (Fla. 2d DCA 2000) 
(reversing denial of permanent alimony to the wife where the husband certainly benefited from 
the wife's agreement to forego her career to take care of the children so the husband could 
advance his). 


 In Rucker v. Rucker, 82 So. 3d 189 (Fla. 1st DCA 2012), the court found that each party 
contributed equally during their marriage, and each assisted the other “somewhat equally” in 
their careers. Rucker at 190.  However, the trial court did not address the undisputed evidence 
that the former wife made considerable financial and career sacrifices in moving from South 
Carolina to Florida to marry the former husband in 1997. Id. The former husband made the 
former wife’s moving to Florida a condition of their getting married. Id. at 191. The former wife 
testified that in South Carolina, she had her own home to live in and stable employment at Blue 
Cross/Blue Shield with retirement benefits. Id.  She had to remove thousands of dollars from her 
pension fund to facilitate her move to Florida and to pay marital bills. Id. The former wife's 
employment situation in Florida has been less favorable, and the trial court found that her current 
earning capacity at age 59 is consistent with her current income. Id. Her present employer 
imposed a 10% pay cut in the fall of 2010; doesn’t permit overtime, and offers no retirement 
plan. Id. Nothing in the record indicated, nor did the trial court find, that the former wife's 
employment circumstances are likely to improve over the 18–month duration of the former 
wife’s award of bridge-the-gap alimony. Id. When the former wife was asked at the dissolution 
hearing why she did not return to live in her home in South Carolina, she testified that no 
appropriate jobs are available for her in that region. Id. The former husband testified that when 
he and the former wife decided to marry in 1997, they both knew she was going to rely on his 
larger income for financial support. Id. Thus, the trial court’s alimony determination was 
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remanded for findings of fact relating to the parties' respective contributions to the marriage and 
career building. Id.  


 H. SECTION 61.08(2)(g), FLORIDA STATUTES: RESPONSIBILITIES 
REGARDING PARTIES’ MINOR CHILDREN 


 The presence of minor children, where one parent stays home to care for them, can 
militate in favor of an award of alimony to that parent. See Lakin v. Lakin, 901 So. 2d 186 (Fla. 
4th DCA 2005) (affirming award of permanent alimony to wife following a six (6) year marriage 
where post-divorce, the mother is the primary residential custodian, the child will obviously 
experience whatever lifestyle the mother can make for herself, and the alimony award will 
facilitate, but not create, the type of lifestyle that the parties had contemplated for their child). 


 Moreover, the propriety of an alimony award to the stay-at-home parent is enhanced if 
one or more of the minor children have an established physical or mental condition which that 
parent cares for. In Greene v. Greene, 895 So. 2d 503 (Fla. 5th DCA 2005), the parties agreed 
that the wife would give up her professional career to become the home-maker and child 
caretaker for the parties' three children. Greene at 506. The wife did this for six (6) years and the 
husband benefitted from this arrangement by not having to take care of the children himself, or 
pay another to do so, while pursuing a successful career. Id. at 510. At the time of dissolution, 
the children were still relatively young and would require continuing home-making and child-
care services for an extended period of time. Id. at 509. Further, the evidence established that two 
of the three children have special needs and disabilities and whether one of the children can ever 
overcome autism and a delayed development and become a “normal” child or adult is in doubt. 
Id. at 510. Therefore, that child’s need for continuity and supervision almost mandates the 
presence in the home of a full time caregiver. Id.  However, the cost of hiring a nanny or paying 
for special after-school care was not figured into the husband’s child support calculation. Id. 
Even with the trial court’s child support award, and assuming the wife could immediately start 
earning $2,837.35 (working out of the home 8 hours plus a day, 5 days a week), there is no way 
the wife can afford to pay another person for the needed home-making and child-care tasks she 
has been performing. Id. Thus, the Fifth District held that the trial court abused its discretion in 
failing to award permanent periodic alimony to the wife. Id. at 509. 


 However, even where the payor spouse can afford to pay alimony so the requesting 
spouse can continue to remain at home with the parties’ minor child, such awards are improper if 
the requesting spouse is able to be rehabilitated. This is because the payor spouse’s ability to 
support the requesting spouse is only part of the test. In Kuvin v. Kuvin, 442 So. 2d 203 (Fla. 
1983), the parties' twelve-year marriage produced two children, aged eleven and four. Kuvin at 
204. The husband, an attorney, was forty-seven (47) at the time of the dissolution, and the wife, 
who was thirty-six (36), did not work outside the home during the marriage except for a period 
of a year and a half (1.5) before the birth of the second child. Id. The trial judge was presented 
with evidence that the wife could earn $250 a week as a legal secretary. Id. Accordingly, the trial 
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judge awarded $1,000 per month in rehabilitative alimony for a period of three (3) years to the 
wife. Id. In doing so, the trial court may well have reasoned that the wife’s eventual 
rehabilitation was far more likely if she began now, rather than fourteen years later when the 
younger child reaches majority as the record reflected that the wife was a relatively young, able, 
and healthy woman who had some post-secondary education and had demonstrated her ability to 
hold a job. Id. at 205. The trial court’s alimony award and associated findings were affirmed by 
the Florida Supreme Court. Id. at 206. 


 I. SECTION 61.08(2)(h), FLORIDA STATUTES: TAX CONSEQUENCES 


 If a payment is designated as alimony in a final judgment or marital settlement 
agreement, the amount of each payment may be deductible for the payor spouse and includible 
for the recipient spouse. However, to be properly claimed as a deduction on the payor’s federal 
tax return, these payments, whether entitled alimony or not, must still meet all of the 
requirements of section 71 of the Internal Revenue Code. Thus, the payment must be: (1) cash 
paid to or for the benefit  a spouse, (2) under a divorce decree or separation instrument, (3) 
between parties who do not live in the same household, (4)  not designated as not includible in 
gross income by the recipient spouse (or designated as not allowable as a deduction, see Section 
215 of the Internal Revenue Code), (5) where the payments are not fixed as child support, (6) 
where the payments cease upon the payor’s or the payee's death and, (7) where the payments are 
not impermissibly front loaded. I.R.C. § 71(b); Pipitone v. Pipitone, 23 So. 3d 131 (Fla. 2d DCA 
2009). Therefore trial courts must specifically consider the tax consequences of designating all or 
a portion of an alimony payment as nontaxable and nondeductible. For instance, it may make no 
sense to allow the  payor spouse to deduct the alimony payment when the payor spouse is in a 
lower tax bracket than the payee spouse, or, when the payee spouse has no other income with 
which to pay the associated income taxes. The Florida Supreme Court has expressly authorized 
trial courts to make such a nondeductible designation pursuant to Section 215 of the Internal 
Revenue Code in appropriate circumstances. Rykiel v. Rykiel, 838 So. 2d 508, 511-12 (Fla. 2003) 
(the trial court has the discretion to provide that the payor former husband will not deduct the 
alimony payments so that the payee former wife may then exclude the payments from gross 
income). 


i. Recapture of Alimony 
 


  The Internal Revenue Code contains an alimony recapture rule, which is aimed at 
preventing property distributions from receiving favorable tax treatment for the payor by calling 
the distributions “alimony.” I.R.C. § 71(f); see also Melvyn B. Frumkes, Is It Alimony as 
Defined in I.R.C. § 71?; Common Errors as to Whether a Stream of Payments are 
Taxable/Deductible, Part I, 74 Oct. Fla. B.J. 76 (2000).  When a particular case involves a 
significant front-loading of alimony during either the first or second year of the alimony 
obligation, or is structured so that the alimony drops significantly in years two or three of the 
obligation, the payor may face a federal income tax recapture problem. In that event, the payor 
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will be charged with having income in year three of the alimony obligation for all amounts that 
were previously deducted as alimony but that are being “recaptured.” Id. 


  Generally, a payor will be subject to the alimony recapture rule in the third year of an 
alimony obligation if the alimony paid in the third year decreases by more than $15,000 from the 
second year, or the un-recaptured alimony paid in the second and third years (when averaged) 
decreases more than $15,000 from the first year.  See I.R.S. Publication 17 (2012), ch. 18, 
available at http://www.irs.gov/publications/p17/ch18.html.  For recapture purposes, the first 
year begins in the first calendar year when the alimony begins. Id. Certain payments, however, 
are excluded from consideration as alimony, including:  1) payments made under a temporary 
support order; 2) payments that vary because they are a percentage of a payor’s income; and, 3) 
payments that decrease because the death of either spouse or the remarriage of the receiving 
spouse. See I.R.S. Publication 504 (2012), available at 
http://www.irs.gov/publications/p504/ar02.html (including an example of alimony recapture:  “If 
a payor can deduct a recapture amount, it will be shown on Form 1040, line 31a ((“Alimony 
paid”)). The payor will cross out “paid” and enter “recapture.” For example, if the payor spouse 
pays the payee $50,000 alimony the first year, $39,000 the second year, and $28,000 the third 
year, the payee spouse would complete IRS Worksheet 1. In the third year, the payor would 
report $1,500 as income on Form 1040, line 11, and the payee would report $1,500 as a 
deduction on Form 1040, line 31a.”). See Illustration from IRS Publication 504, attached as 
Exhibit A.  


ii. Tax Consequences of Bridge-the-Gap Alimony 
 


  Although bridge-the-gap alimony payments may be deductible from a payor’s income 
for federal income tax purposes and taxable to the payee if they satisfy all of the requirements of 
Internal Revenue Code Section 71, there may also be “recapture” issues triggered by bridge-the-
gap alimony payments. 


iii. Tax Consequences of Lump Sum Payments 
 


  Unless an agreement states otherwise, alimony that is ordered to be paid in a lump 
sum does not terminate on the payee’s death and is therefore not deductible for federal income 
tax purposes (even if the lump sum payments are made in installments). See Sharp v. 
Commissioner, T.C. Summary Opinion 2004-27, 2004 Tax Ct. Summary LEXIS 29 (U.S. Tax 
Ct.) (lump sum alimony in Florida is “a fixed and certain amount, the right to which is vested in 
the recipient and which is therefore not subject to increase, reduction, or termination in the event 
of any contingency, specifically including those of death or remarriage”). Likewise, alimony 
which is not paid in cash, but by real property or some other asset, is not deductible. Therefore, 
what may be called lump sum alimony will likely be treated as a non-deductible property 
distribution for federal income tax purposes. This is because “[s]ubstance, not form, controls.” 
Pipitone, supra, at 136. 
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 J. SECTION 61.08(2)(i), FLORIDA STATUTES: ALL SOURCES OF 
INCOME AVAILABLE 


 In making an alimony determination, the court is required to consider all sources of 
income available to either party. Yangco v. Yangco, 901 So. 2d 217, 219 (Fla. 2d DCA 2005); 
see also Vriesenga v. Vriesenga, 931 So. 2d 213, 217-218 (Fla. 1st DCA 2006) (when 
determining the amount of alimony a former spouse should pay, the trial court must consider all 
relevant economic factors). Section 61.046(8), Florida Statutes, defines income as “any form of 
payment to an individual, regardless of source.” The term “payment” connotes something that is 
given to or received by an individual and, hence, is available to the individual to satisfy financial 
obligations imposed by the trial court during dissolution proceedings. Zold v. Zold, 911 So. 2d 
1222 (Fla. 2005). 


 Thus, trial courts are to consider “both salary and business income” in determining a 
spouse's need or ability to pay. Smith v. Smith, 575 So. 2d 228, 228-29 (Fla. 2d DCA 1991). In 
Smith, the Second District remanded the trial court’s determination of the amount of alimony 
awarded to the wife because the husband, an anesthesiologist, did not report the business income 
from his professional association on his financial affidavit, and the court did not consider the 
business income in determining alimony. 


 In Zold v. Zold, 911 So. 2d 1222 (Fla. 2005), the issue was whether the shareholder 
husband’s undistributed pass-through income was properly attributable to him as income and 
therefore could be considered in determining the husband’s ability to pay alimony. Zold at 1226. 
The determination of whether undistributed pass-through income constitutes income under 
chapter 61 depends on the purpose for which the income has been retained. Id. at 1231. 
Undistributed pass-through income that has been retained by a corporation for corporate 
purposes does not constitute income within the meaning of chapter 61 because that income is not 
available “income” under section 61.046(8), Florida Statutes. Id. This is because the 
undistributed pass-through income will be used by the corporation to maintain corporate 
operations and therefore cannot be used by a shareholder-spouse to satisfy financial obligations 
imposed upon dissolution of marriage. Id. In contrast, where undistributed pass-through income 
has been retained for non-corporate purposes, such as to shield this income from the reach of the 
other spouse during dissolution, the improper motive for its retention makes it available 
“income” under section 61.046(8), Florida Statutes. Id. at 1231-1232. Thus, the income reported 
on an individual federal income tax return for a shareholder-spouse of an S corporation is not 
necessarily equivalent to the income available to the shareholder-spouse. Id. at 1232. 


 When the issue of whether undistributed pass-through income was retained for corporate 
purposes is contested, the shareholder-spouse should have the burden of proving that the 
undistributed pass-through income was properly retained for corporate purposes rather than 
impermissibly retained to avoid alimony by reducing the shareholder-spouse's amount of 
available income. Id. at 1233. The burden is properly on the shareholder-spouse because he or 
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she has the ability to obtain information to establish the propriety of the corporation's actions. Id. 
In determining whether the shareholder-spouse has met his or her burden of proving that the 
undistributed pass-through income was retained for corporate purposes, the trial court should 
consider (1) the extent to which a shareholder-spouse has access to or control over pass-through 
income retained by the corporation, (2) the limitations governing corporate distributions to 
shareholders, and (3) the purpose(s) for which the pass-through income has been retained by the 
corporation. Id. It should be noted that although a shareholder-spouse's ownership interest should 
be considered, it is not dispositive even where the spouse is a sole or majority shareholder in the 
corporation and has the ability to control the retention and distribution of the corporation's 
income. Id. 


 All sources of income available include payments available from annuities and retirement 
benefits. In Niederman v. Niederman, 60 So. 3d 544 (Fla. 4th DCA 2011), those retirement 
benefits included the income available from the wife’s IRA despite the fact the wife would have 
to take the additional step of setting up an IRS Regulation 72(t) withdrawal plan in order to make 
penalty-free withdrawals prior to attaining the age of 59 1/2. Niederman at 547. This is because, 
according to Merriam-Webster’s Dictionary, the term available means “obtainable” or 
“accessible.” Id. at 548. Further, were the court to disregard the income producing potential of 
the assets awarded to the wife, the husband would be required to pay more alimony to the wife, 
so that the wife's IRA accounts would continue to grow in principal. Id. at 547. In essence, the 
alimony payment would allow the wife to increase her savings. Mallard holds that “alimony may 
not include a savings component.” Mallard v. Mallard, 771 So. 2d 1138, 1141 (Fla. 2000). The 
Fourth District held that the trial court did not abuse its discretion in both considering and 
imputing income from a 72(t) plan of payments from the IRAs to the wife where the almost 2.7 
million dollars in assets would yield a sizeable amount of income without the principal being 
invaded, thus reducing the husband's alimony obligation. Niederman at 547. The appellate court 
also noted that similarly, a trial court could consider income available to the payor spouse 
pursuant to a 72(t) plan when determining an ability to pay alimony. Id. at 550. 


 K. SECTION 61.08(2)(j), FLORIDA STATUTES: ANY FACTOR NECESSARY 
TO DO EQUITY AND JUSTICE 


 The lack of specificity of this factor affords trial courts broad discretion in determining 
whether alimony is appropriate in each individual case. However, trial courts are not permitted to 
attempt to compensate a party for pre-marital sacrifices. See Duttenhofer v. Duttenhofer, 474 So. 
2d 251, 257-58 (Fla. 3d DCA 1985) (the fact that the remaining statutory factors focus solely on 
post-marital conditions, contributions, and sacrifices persuade us that the power of a court to 
“consider any other factor necessary to do equity and justice between the parties” was not 
intended to encompass the consideration of premarital sacrifices). 


 While section 61.08, Florida Statutes, only specifically authorizes trial courts to consider 
“the adultery of either spouse and the circumstances thereof in determining the amount of 
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alimony, if any, to be awarded,” the language of this factor implicitly allows trial courts to 
consider the more general issue of marital misconduct. See Smith v. Bloom, 506 So. 2d 1173 
(Fla. 4th DCA 1987) (role of marital misconduct in trial court's consideration of issue of alimony 
must be determined on case-by-case basis). Marital misconduct is the general fault of either party 
relating to the economic difficulties facing the parties at the time of dissolution or the reason 
precipitating the parties’ dissolution. The only requirement is that such misconduct be relevant to 
the issues before the court.  


 For example, the Florida Supreme Court in Williamson v. Williamson, 367 So. 2d 1016, 
1019 (Fla. 1979), held that “where an analysis of the need of one spouse and the ability of the 
other to pay demonstrates that both parties will suffer economic hardship as a result of any 
division of available resources the court might make, the court may then consider, as an 
equitable circumstance…, any conduct of either party which may have caused the difficult 
economic situation in which they stand before the court.” Id. at 1019. However, the mere 
mismanagement of funds is not considered marital misconduct. See Cornell v. Smith, 616 So. 2d 
629 (Fla. 4th DCA 1993) (simple mismanagement of family finances by the party undertaking 
that responsibility does not constitute marital misconduct which should be considered in 
fashioning the economic awards in a dissolution) . 


 The Florida Supreme Court in Noah v. Noah, 491 So. 2d 1124 (Fla. 1986), limited the 
trial court’s consideration of adultery so that it may not be the basis of an award of alimony 
unless it is somehow translated into greater financial need for faithful spouse or that the adultery 
depleted family resources. Id. at 1126; see also Escobar v. Escobar, 300 So. 2d 702 (Fla. 3d 
DCA 1974) (trial court may properly refuse to consider adultery of non-alimony-seeking spouse 
when evidence is offered by alimony-seeking spouse solely to obtain or increase an award of 
alimony). Similarly, a party’s misconduct may not be the basis for a complete denial of an award 
of alimony if there is sufficient evidence of that spouse’s need and the other spouse’s ability to 
pay. See Williamson, supra (alimony is not a weapon to be used solely to punish an errant 
spouse). 


VII. “LUMP SUM ALIMONY” 


 Two predicates have evolved for the award of lump-sum alimony. See Rosario v. 
Rosario, 945 So. 2d 629 (Fla. 4th DCA 2006). First, the trial court must find some special 
necessity justifying a lump-sum payment of alimony. See Porzio v. Porzio, 760 So. 2d 1075 (Fla. 
5th DCA 2000); Glazner v. Glazner, 693 So. 2d 650 (Fla. 5th DCA 1997). Second, if support is 
needed, unusual circumstances which would require a non-modifiable award of support must 
exist. Glazner, at 652. Further, the trial court must find that the payor spouse is in a financial 
position to make a lump sum payment without endangering his or her economic status. See 
Rosario, supra, at 632; Canakaris v. Canakaris, 382 So. 2d 1197, 1201 (Fla. 1980). These 
principles hold true for all forms of alimony as the most recent version of section 61.08(1), 
Florida Statutes, authorizes trial courts to make an award of any form of alimony payable 







 


186 
 


through periodic payments or in a lump sum, or both. Thus, lump sum alimony is not an 
additional form of alimony, but a way to describe the frequency of alimony payments. However, 
it may be ordered payable in installments. See Cann v. Cann, 334 So. 2d 325 (Fla. 1st DCA 
1976). 


 Oftentimes trial courts will use the term “lump sum alimony” to describe a payment 
ordered in equitable distribution. There, trial courts are not referring to alimony pursuant to 
section 61.08, Florida Statutes, because such a payment is not ordered for support. Rather, the 
payment should be referred to as an equalizing payment. See Borchard v. Borchard, 730 So. 2d 
748 (Fla. 2d DCA 1999) (the better practice is to award an equalizing payment as an aspect of 
equitable distribution rather than to call it lump sum alimony and thereby intermingle asset 
distribution issues with alimony issues). 


 A. COUPLED WITH PERMANENT ALIMONY AWARDS 


 An award of permanent alimony which is payable in a lump sum receives even further 
scrutiny as the findings of special circumstances must be something above and beyond the 
justifications for an award of permanent periodic alimony. See Jessee v. Jessee, 839 So. 2d 842, 
843 (Fla. 3d DCA 2003); see also Rosen v. Rosen, 386 So. 2d 1268, 1271 (Fla. 3d DCA 1980) (a 
justification is a good reason or useful purpose which can sustain an award). This is because an 
award of permanent periodic alimony is modifiable and terminates upon the death of the payor or 
the remarriage of the recipient. See Canakaris, supra, at 1201. Conversely, an award of lump 
sum alimony is not modifiable and the obligation to make the payment does not terminate upon 
the death of the payor or the remarriage of the recipient. See Nethery v. Nethery, 951 So. 2d 976 
(Fla. 4th DCA 2007). 


 Lump sum alimony may be payable in cash, by real or personal property, or by any other 
asset. See Taylor v. Taylor, 114 So. 3d 283 (Fla. 4th DCA 2013) (lump sum alimony differs 
from other alimony remedies in that it may be comprised of real property). If real property, such 
as the marital residence, is awarded as lump sum alimony, the trial court must make findings as 
to the valuation of the house, each party’s interest in it, and the alimony factors provided in the 
statute so that the appellate court can review the appropriateness of the award. See Lule v. Lule, 
60 So. 3d 567 (Fla. 4th DCA 2011). 


 An example of sufficient unusual or special circumstances is a party who has a history of 
willfully failing to pay alimony. See Coltea v. Coltea, 856 So. 2d 1047, 1051 (Fla. 4th DCA 
2003) (approving a trial court's award of lump sum alimony which “was intended to secure the 
payment of support by a spouse with a history of refusing to pay such support”). Additionally, a 
payor spouse’s advanced age and/or limited years remaining in the workforce can also be a 
sufficient justification for an award of lump sum alimony. See Bush v. Bush, 65 So. 3d 1101 (Fla. 
2d DCA 2011) (trial court did not abuse its discretion in awarding wife $35,00 lump-sum 
alimony and nominal permanent alimony in dissolution of marriage where marriage was long-
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term, the parties were approaching retirement age, had enjoyed a modest lifestyle during 
marriage, and had as main source of income a business for which husband had been primarily 
responsible). Moreover, “[l]ump sum alimony may be the proper and better practice in a 
situation…where the divorce is an absolute divergence of the lives of the parties, there being no 
children involved.” Storer v. Storer, 353 So. 2d 152, 157 (Fla. 3d DCA 1977). 


 B. COUPLED WITH REHABILITATIVE ALIMONY AWARDS 


 While rehabilitative alimony may be awarded in lump sum payments, the cases 
addressing lump sum rehabilitative awards specifically refer to the lump sum award as being 
payable over time. See, e.g., Faircloth v. Faircloth, 449 So. 2d 412 (Fla. 2d DCA 1984); O'Brien 
v. O'Brien, 423 So. 2d 1013 (Fla. 4th DCA 1982). This is because rehabilitative alimony can be 
modified by an extension of the award, by a change in the amount of the payments, or by 
conversion of the award to permanent alimony if rehabilitation is not achieved within the original 
period provided. See O'Neal v. O'Neal, 410 So. 2d 1369 (Fla. 5th DCA 1982). 


 In Akers v. Akers, 518 So. 2d 292 (Fla. 5th DCA 1987), the trial court improperly 
permitted the former husband, at his option, to divest the former wife of her right to seek future 
modification of the award by allowing the former husband to either pay $400 per month for 
forty-two (42) months or paying $9,500 once. Akers at 294. The trial court had no way of 
determining that the wife could become self-supporting within the 42 month period, and there 
was no evidence that the payment of $9,500 in one lump sum would accomplish that purpose. Id. 
Thus, the option provision in the final judgment thwarted the basic principle underlying the 
award of rehabilitative alimony and was clearly an abuse of discretion. Id. 


 Rehabilitative alimony that is awarded as a lump sum, even if payable in installments, 
does not automatically terminate upon the death of the payor or the remarriage of the recipient. 
O’Brien, supra, at 1014. However, an award of lump sum rehabilitative alimony, unlike lump 
sum awards for other types of alimony, can be modified or terminated upon a showing that the 
recipient has remarried or there are other changed circumstances which has eliminated or altered 
the need for further rehabilitative alimony. Faircloth, supra, at 413. 


 C. COUPLED WITH BRIDGE-THE-GAP ALIMONY AWARDS 


 In Liebrecht v. Liebrecht, 58 So. 3d 415 (Fla. 2d DCA 2011), the wife had a bachelor's 
degree in accounting, had taken graduate courses in that field, and had worked as an accountant 
in the past. Liebrecht at 418. Based on her education and experience, the trial court found that the 
wife had a reasonable level of earning capacity and should be able to obtain employment 
sufficient to become self-supporting. Id. However, the trial court recognized that it would take 
some time for the wife to achieve self-support since she had been out of the workforce for 
thirteen years. Id. To account for this, the trial court awarded the wife lump-sum, non-modifiable 
bridge-the-gap alimony of $125,000, payable in monthly installments of $2,500 for fifty (50) 
months. The Second District affirmed this award. Id. 
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 D. EQUITABLE DISTRIBUTION PURPOSE 


 The predicate to ordering a lump sum award for equitable distribution purposes (also 
called an equalizing payment) is the same as for lump sum awards for support purposes. Thus, 
there must be a sufficient justification for the award as well as the award must not endanger the 
payor’s economic status. See Bishop v. Bishop, 47 So. 3d 326 (Fla. 2d DCA 2010). 
Compensating a party for his or her contribution to the marriage is a sufficient reason to order an 
equalizing payment. See Claughton v. Claughton, 393 So. 2d 1061 (Fla. 1980).  


VIII. SECURITY FOR ALIMONY AWARDS PURSUANT TO SECTION 61.08(3), 
FLORIDA STATUTES 


 “To the extent necessary to protect an award of alimony, the court may order any party 
who is ordered to pay alimony to purchase or maintain a life insurance policy or a bond, or to 
otherwise secure such alimony award with any other assets which may be suitable for that 
purpose.” Fla. Stat. § 61.08(3) (2012). Necessity is the key to invoking this provision, as a 
provision for life insurance or other security is not standard or customary in dissolution 
proceedings, even when periodic alimony is awarded. Ruberg v. Ruberg, 858 So. 2d 1147 (Fla. 
2d DCA 2003).  


 A. GROUNDS FOR ORDERING SECURITY 


 The Florida Supreme Court has interpreted Fla. Stat. § 61.08(3) as permitting the trial 
court to order an obligated spouse to purchase life insurance or some other security to protect the 
receiving spouse where special circumstances exist.  Sobelman v. Sobelman, 541 So. 2d 1153, 
1154-55 (Fla. 1989).  This security can be ordered either to satisfy arrearages or to protect the 
financial well-being of the obligee. Id. at 154. In the absence of special circumstances, a spouse 
cannot be required to maintain life insurance for the purposes of securing alimony obligations. 
Pinion v. Pinion, 818 So. 2d 557, 557 (Fla. 2d DCA 2002). Special circumstances are present 
when the receiving spouse is faced with being plunged into dire economic straits upon the 
untimely death of the paying spouse. Ruberg, supra; Baker v. Baker, 763 So. 2d 493 (Fla. 4th 
DCA 2000).  Where an order required life insurance but was silent as to whether life insurance 
was ordered to secure child support, alimony payments, or both, and did not give any special 
circumstances for ordering the same, the judgment was remanded for clarification.  Busciglio v. 
Busciglio, 116 So. 3d 620 (Fla. 2d DCA 2013).   


 Examples of special circumstances are when the recipient is disabled or suffers from 
serious health problems; is unemployable or has limited employability; or has financial assets 
which will be insufficient to sustain the recipient in the event of the payor’s untimely death. See 
Ruberg, supra; Forgione v. Forgione, 845 So. 2d 968 (Fla. 4th DCA 2003). Additionally, special 
circumstances are present if the evidence supports a conclusion that an alimony arrearage is 
likely in the future. See Massam v. Massam, 993 So. 2d 1022 (Fla. 2d DCA 2008) (record 
supported finding of special circumstances where the husband had controlled and manipulated all 
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of the parties' finances and mismanaged his business enterprises as part of a plan to bankrupt 
himself and the wife and therefore deprive her of her alimony claim). 


 In addition to the recipient’s special circumstances, there must be evidence of the payor’s 
ability to pay the associated insurance premiums in addition to the amount of alimony awarded. 
See Sobelman v. Sobelman, 541 So. 2d 1153, 1154 n.2 (Fla. 1989) (“Obviously, the court will 
need to consider the financial impact of any such order upon the obligated spouse. Thus, any 
requirement to pay premiums should be taken into account in the determination of the amount of 
alimony.”). 


 B. PROPERTY SUBJECT TO USE AS SECURITY 


 A life insurance policy is the most common vehicle for securing alimony awards. 
Another method of securing alimony awards includes placing a lien on some or all of the payor’s 
assets. See Mackoul v. Mackoul, 32 So. 3d 741 (Fla. 1st DCA 2010) (evidence was sufficient to 
support imposition of lien to secure alimony to the wife, where the husband was 77 years old and 
in poor health, the husband was uninsurable but had significant unencumbered assets available to 
support himself, the wife would potentially be left in dire straits after the husband's death 
because she was not capable of full-time employment). 


 An alimony trust is also a viable option and is created by having the payor transfer assets 
to fund the trust to a trustee for the benefit of the recipient. See I.R.C. § 682. Similarly, an 
annuity for the benefit of the recipient is another avenue to secure an alimony award. 


 C. REQUIRED FINDINGS 


 In addition to a finding that special circumstances exist to justify securing an alimony 
award, trial courts must make findings related to the insurance policy and the payor. First, such 
findings should include the method by which the insurance proceeds are to be paid, i.e. only the 
amount of any arrearage owed by the payor or whether the entire policy proceeds would be paid 
to the recipient upon the payor's death. Richardson v. Richardson, 900 So. 2d 656, 660 (Fla. 2d 
DCA 2005). In making this determination, trial courts should keep in mind that “the amount of 
insurance must be related to the extent of the obligation being secured.” Zangari v. Cunningham, 
839 So. 2d 918, 920 (Fla. 2d DCA 2003). Second, the trial court must consider the reasonable 
availability of insurance, the cost of the associated premiums, as well as the payor's ability to pay 
those premiums. See Payton v. Payton, 109 So. 3d 280 (Fla. 1st DCA 2013). A trial court's 
failure to make the necessary findings to support an order requiring the maintenance of life 
insurance to secure the payment of alimony constitutes reversible error. Zvida v. Zvida, 103 So. 
3d 1052 (Fla. 4th DCA 2013). 
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IX. EXCESSIVE AWARDS 


 A financial award that requires one party to pay alimony that exceeds or nearly exhausts 
a party's income constitutes an award that is not supported by substantial, competent evidence. 
Clore v. Clore, 115 So. 3d 1100, 1104 (Fla. 5th DCA 2013). Thus, making such financial 
awards is an abuse of discretion. See Posner v. Posner, 988 So. 2d 128 (Fla. 4th DCA 2008) (the 
total support and expense awards consume nearly all of the husband’s net monthly income and 
thus constitute an abuse of discretion). 


 While varying percentages (usually over fifty percent) of net income for alimony have 
typically been held to be excessive, the key has always been the payor's ability to survive 
economically, despite the payment to the payee. See Walters v. Walters, 96 So. 3d 972 (Fla. 4th 
DCA 2012) (affirming award of 64 percent of the former husband’s net income where the former 
husband also had received severance pay, a bonus, and had retained several different money 
accounts which the trial court properly considered); see, e.g., Squindo v. Osuna–Squindo, 943 
So. 2d 232, 234 (Fla. 3d DCA 2006) (finding alimony award excessive where it consumed 70% 
of husband's net income); Lambert v. Lambert, 955 So. 2d 35 (Fla. 3d DCA 2007) (award of 
$1,500 per month to wife in permanent periodic alimony was excessive where alimony award 
consumed approximately 60% of former husband's net monthly income). 


 Further, although each award or responsibility placed on a party, standing alone, may not 
be excessive, the cumulative total of the awards can constitute an abuse of discretion. Yeakle v. 
Yeakle, 12 So. 3d 884, 886 (Fla. 4th DCA 2009) (amounts assessed against wife cumulatively for 
alimony, child support, health insurance for children, half of children's private-school tuition, 
and life insurance for husband's benefit were excessive as they constituted 65 percent of the 
wife’s net income); Williams v. Williams, 10 So. 3d 651 (Fla. 5th DCA 2009) (award of 
temporary child support and in-kind alimony that consumed 97% of the husband's net monthly 
income was abuse of discretion as clearly excessive). 


X. STANDARD ON APPEAL 


 A trial court's decision regarding alimony is subject to an abuse of discretion standard of 
review. Nousari v. Nousari, 94 So. 3d 704 (Fla. 4th DCA 2012). This means that if reasonable 
persons “could differ as to the propriety of the action taken by the trial court, then it cannot be 
said that the trial court abused its discretion.” Canakaris v. Canakaris, 382 So. 2d 1197, 1203 
(Fla.1980). 


 A trial court’s findings as to the issues of need and ability to pay as well as the statutory 
factors are reviewed for substantial, competent evidence. See Conway v. Conway, 111 So. 3d 
925 (Fla. 1st DCA 2013) (a trial court's findings of fact are reviewed to determine whether they 
are supported by competent substantial evidence); Currier v. Currier, 99 So. 3d 996 (Fla. 5th 
DCA 2012) (reversing portion of final judgment of dissolution of marriage which awarded the 
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former wife permanent periodic alimony because the record did not contain competent, 
substantial evidence of the former husband's ability to pay such an award). 


 Finally, the standard of review governing a trial court's imputation of income is whether 
the determination is supported by competent, substantial evidence. Piedra v. Piedra, 126 So. 3d 
1104 (Fla. 4th DCA 2012). 


XI.  MODIFICATION AND TERMINATION OF ALIMONY AWARDS 


A. PLEADINGS, NOTICE, AND DUE PROCESS 
 


“It is well settled that an order adjudicating issues not presented by the pleadings, noticed 
to the parties, or litigated below denies fundamental due process.” Neumann v. Neumann, 857 
So. 2d 372, 373 (Fla. 1st DCA 2003).  First, a judgment may not be modified without the moving 
party filing an appropriate pleading; i.e. a supplemental petition to modify.  In Koch v. Koch, 995 
So. 2d 545 (Fla. 2d DCA 2008), the court held that the trial court could not enter an order 
modifying the final judgment of dissolution absent the filing of a petition to modify. Pleadings 
must set forth with enough specificity and certainty allegations sufficient to inform the adversary 
of what is proposed to be proved so that he or she has the opportunity to present a defense. 
Frankel v. Ellerin, 684 So. 2d 333 (Fla. 4th DCA 1997). In an action to enforce a final judgment, 
the trial court could not enter an order terminating alimony where such a ruling was beyond the 
scope of the pleadings.  Sabine v. Sabine, 834 So. 2d 959 (Fla. 2d DCA 2003). For example, a 
court cannot modify alimony for reasons not alleged in the petition for modification.  Mekhaiel v. 
Messiha, 643 So. 2d 11 (Fla. 2d DCA 1994).  Similarly, defenses must be appropriately pled in 
order to be heard by the trial court.  White v. White, 3 So. 3d 400 (Fla. 2d DCA 2009) (where 
former husband sought to modify alimony obligation, but had “unclean hands,” and where 
former wife failed to raise the defense of “unclean hands” in a pretrial motion, and husband 
objected to such defense being raised, the trial court could not properly rely upon the defense in 
its ruling). 


Petitioners requesting modification or termination of alimony must provide adequate 
notice to responding parties, such that the responding party has the opportunity to be heard. 
Hartley v. Hartley, 134 So. 2d 281 (Fla. 2d DCA 1961).  In Hartley, the husband sought to 
modify alimony, however, the wife did not receive notice until the day after the hearing was 
held.  This was insufficient, as the wife is entitled to adequate notice and an opportunity to be 
heard before such a decree may be modified.  Such notice may be by mail, and its sufficiency 
should be tested by its reasonableness and by adequacy of opportunity afforded to the adverse 
party to be heard and to defend. A court cannot modify any judgment unless the issue of 
modification is properly presented to it by appropriate pleadings, and each party is given an 
opportunity to be heard on the issue.  Cortina v. Cortina, 98 So. 2d 334 (Fla. 1957).   
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B. GROUNDS FOR MODIFICATION 
 


In addition to considerations of notice and due process in pleading modification, in most 
cases, a petition to modify must show three fundamental prerequisites: 1) a substantial change in 
circumstances, see Fla. Stat. § 61.14(1) (2012); Chastain v. Chastain, 73 So. 2d 66 (Fla. 1954); 
2) that the change was not contemplated at the time of the final judgment of dissolution, see 
Withers v. Withers, 390 So. 2d 453 (Fla. 2d DCA 1980), rev. den., 399 So. 2d 1147 (Fla. 1981); 
Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998); and (3) that the change is sufficient, 
material, involuntary, and permanent in nature, see Hanskat v. Hanskat, 716 So. 2d 347 (Fla. 1st 
DCA 1998); Whetstone v. Whetstone, 710 So. 2d 749 (Fla. 4th DCA 1998); and Perez v. Perez, 
973 So. 2d 1227 (Fla. 4th DCA 2008). Further, the change in circumstances alleged must have 
occurred subsequent to the last judgment or order awarding alimony.  See Johnson v. Johnson, 
537 So. 2d 637 (Fla. 2d DCA 1998); Zimerle v. Zimerle, 650 So. 2d 155 (Fla. 1st DCA 1995).   


i. Substantial Change in Circumstances 
 


An alimony award can only be modified upon a clear showing that there has been a 
substantial change in the financial circumstances of either party occurring after the entry of the 
order awarding alimony. §61.14, Fla. Stat.; Cleary v. Cleary, 743 So. 2d 1163 (Fla. 5th DCA 
1999). The change in circumstances must be alleged to have occurred subsequent to the last 
judgment or order awarding alimony. Johnson v. Johnson, 537 So. 2d 637 (Fla. 2d DCA 1998); 
Zimerle v. Zimerle, 650 So. 2d 155 (Fla. 1st DCA 1995). 


An anticipated change that occurs after the final judgment, such as an inheritance, may be 
considered a substantial change in circumstances.  In the case of Selembo v. Selembo, 591 So. 2d 
1112 (Fla. 2d DCA 1992), at the time of the final hearing, the wife was a co-tenant of funds in 
joint accounts with her mother, and she testified that she was not entitled to the funds during the 
life of her mother, but would inherit them upon the mother’s demise. Therefore, it was an 
unanticipated and substantial change of circumstances when the former wife actually received 
her inheritance post-dissolution, so that termination of alimony was justified. See also Brock v. 
Brock, 690 So. 2d 737 (Fla. 5th DCA 1997) (actual receipt of expected inheritance is a 
substantial change in circumstances). 


A substantial change occurred where the former wife sold the marital home, and used the 
proceeds to make a down payment on a home with a fifteen year mortgage. See Wolfe v. Wolfe, 
953 So. 2d 632 (Fla. 4th DCA 2007).  While the former wife’s mortgage payment remained the 
same, the use of her alimony award to pay down a mortgage over a fifteen year period rather 
than a longer period was viewed as a form of savings, and was considered inappropriate by the 
court. Id.  


In Kamenski v. Kamenski, 15 So. 3d 842 (Fla. 2d DCA 2009), after the parties divorced, 
former husband filed a petition to modify that sought a reduction in his alimony obligation based 
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on former wife’s increased income.  Evidence was insufficient to support the trial court's 
determination that wife's circumstances had not changed and she continued to be employed 
within the same line of work, in post-divorce proceeding to modify alimony. At the time of the 
divorce, wife was an administrative assistant at a property management firm.  At the time former 
husband filed his petition to modify, wife was employed as a property manager and was earning 
more than double her previous income. Id.  


A substantial change in circumstances may occur with respect to a specific support 
provision.  For example, where the former wife alleged that she had developed cancer and 
therefore had an increased need for medical insurance, the trial court had jurisdiction to modify 
the medical insurance provision of the settlement agreement, which appeared to be a part of the 
support provision.  See Macay v. Mechetti, 695 So. 2d 472 (Fla. 4th DCA 1997).  Similarly, an 
unexpected deterioration in the recipient spouse’s medical condition which increases the needs 
for support, may serve as a justification for an alimony modification. Mitchell v. Mitchell, 536 
So. 2d 1107 (Fla. 4th DCA 1988); Bovet v. Bovet, 563 So. 2d 154 (Fla. 3d DCA 1990). 


ii. Not Contemplated 
 


A substantial change in circumstances, in and of itself, is not sufficient to justify 
modification of an alimony decree.  Rather, the court must find that the change was not 
contemplated at the time of the final judgment. For example, in Calahan v. Calahan, 979 So. 2d 
358 (Fla. 5th DCA 2008), all parties agreed that the obligor’s financial situation substantially 
changed for the worse. However, the appellate court remanded the case back to the circuit court 
with instructions to make a factual finding as to whether this change was contemplated by the 
parties at the time the marital settlement agreement was incorporated into the final judgment. 


A dramatic increase in the price of former wife’s home did not constitute a substantial 
change in circumstances in support of a request for upward modification. Damiano v. Damiano, 
855 So. 2d 708, 709 (Fla. 4th DCA 2003). The marital settlement agreement contemplated the 
subsequent sale of the marital home, and former wife’s housing costs were lower than those of 
the marital home.  Id. 


iii. Involuntary 
 


If the substantial change in circumstances is the reduction in ability to pay, the petitioner 
must show that this is not a result of a voluntary act, and that there was no intent of evading the 
alimony obligation.  See Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994).  Similarly, alimony 
may not be reduced solely because the payor has voluntarily incurred new debt, which makes it 
difficult to meet the support obligation.  Cowie v. Cowie, 564 So. 2d 533 (Fla. 2d DCA 1990).  


For example, in Wilson v. Wilson, 37 So. 3d 877 (Fla. 2d DCA 2010), the district court 
held that the reduction in former husband's income was not voluntary, and evidence supported 
finding that former wife had less financial need since entry of divorce judgment, where former 
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husband's decision to sell his veterinary clinic was not a voluntary act performed with intention 
of escaping his spousal support obligation.  Rather, the court found that this was a necessary 
decision that served the best interests of both parties, and thus, former husband was entitled to 
downward modification of his monthly spousal support obligation, from $11,000 to $8,000. 
former husband could not replace veterinarians who had left the practice, causing him to absorb 
the hours and workload, and realities of his practice compelled him to seek an alternative to what 
had become a grinding practice model. Cf. Pagano v. Hunt, 745 So. 2d 478 (Fla. 5th DCA 1999) 
(no modification granted where the changes in circumstances alleged by the former husband 
were that he owed the IRS over $33,000 and that the arrearage on his alimony obligation had 
been reduced to a judgment and had reached $100,000, but was not ordered to be paid 
immediately). 


In Waskin v. Waskin, 484 So. 2d 1277 (Fla. 3d DCA 1986), former husband's financial 
situation was worsened due to expenses of defending himself from criminal charges resulting 
from husband's voluntary act of seeking to hire someone to do away with his former wife. The 
court found that this did not justify reduction in husband's alimony obligation, as former 
husband’s worsened financial situation was brought about his own arrest and prosecution, as well 
as the financial consequences of those events.   


a. Voluntary Changes – Good Faith Test 
 


If the change in circumstances is voluntary, the court must apply a “good faith” test in 
determining whether to grant relief to a payor spouse whose reduction in income is due to a 
voluntary change of employment or lifestyle. First, the court must determine whether the job 
change was done intentionally to avoid an alimony obligation, and second, whether the payor is 
currently acting in good faith to increase earnings back to the previous level. See McConnell v. 
McConnell, 552 So. 2d 237 (Fla. 1st DCA 1989) (allowing the entry of an order temporarily 
reducing alimony payments during such time as necessary for the payor to establish himself in 
his new career); Fort v. Fort, 90 So. 2d 313 (Fla. 1956) (establishing the “good faith” test for 
reduction of support payments when the paying ex-spouse has changed employment and suffered 
a reduction income); Rahn v. Rahn, 768 So. 2d 1102 (Fla. 2d DCA 2000) (good faith test, while 
appropriate in actions seeking temporary relief from support obligation, need not be applied in 
actions for permanent modification of alimony).  


If the former husband who is engaged in a new type of employment with substantially 
reduced income did not deliberately reduce his income to avoid compliance with his alimony 
obligation and is acting in good faith to increase his income back toward its previous level, his 
alimony obligation should be reduced to be more commensurate with his current ability to pay. 
Kinne v. Kinne, 599 So. 2d 191 (Fla. 2d DCA 1992).  Where the payor spouse was acting in good 
faith to restore ability after experiencing an involuntary, permanent and substantial loss of 
income or assets, but could not restore ability to pay after diligent efforts, the downward petition 
for modification may be granted. See Laliberte v. Laliberte, 698 So. 2d 1291 (Fla. 5th DCA 
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1997) (no error to reduce support obligation where former husband was phased out of his 
medical practice and then purchased a medical practice that did not work out, where he acted in 
good faith trying to meet his financial obligations and continue working in his field, but it did not 
appear he was going to be successful in the near future). 


In Scapin v. Scapin, 547 So. 2d 1012 (Fla. 1st DCA 1989), the district court held that an 
obligated spouse who participated in an illegal strike by air traffic controllers voluntarily reduced 
his income and therefore was not entitled to a reduction in his alimony obligation. However, 
Reep v. Reep, 565 So. 2d 814 (Fla. 3d DCA 1990), involved a former husband who lost all of his 
income by participating in a pilot’s strike against Eastern Airlines. The district court reversed the 
trial court, finding that the former husband’s unemployment was involuntary, and distinguishing 
this case from Scapin, supra, as Reep involved a legal strike, and the former husband continued 
to seek re-employment after the strike. The fact that the strike was legal bore on the court’s 
finding of good faith on the part of the former husband in the exercise of his lawful rights. 


iv. Permanent Change 
 


While the court may grant a temporary suspension or reduction of alimony if the “good 
faith test” is met, a petition for modification may be denied where the decreased or inability to 
pay was voluntary or not permanent. Hanskat v. Hanskat, 716 So. 2d 347 (Fla. 1st DCA 1998) 
(husband was not entitled to a modification of his alimony obligation where he had left 
voluntarily left employment, and while his new business was not quite earning up to its potential 
at the time of hearing, the husband expected that his income would eventually return to its prior 
level, thus, he failed to show a permanent change in circumstances). In Levin v. Levin, 613 So. 
2d 556 (Fla. 4th DCA 1993), the payor spouse’s annual income decreased from $80,000.00 to 
$13,000.00, and remained at that level for two years.  This was considered a permanent change. 
Showing a substantial change has existed for one year or more is generally a showing of 
sufficient permanence to grant relief.  Bennett v. Dept. of Revenue, 664 So. 2d 33, 34 (Fla. 5th 
DCA 1005).  However, in some situations, the permanency of the change can be proved 
immediately.  Id.  


Where payor spouse was a 59-year-old professional with two college degrees and 32 
years of experience as a defense contractor, and presented no evidence of bad health, the court 
found assertion that loss of employment was permanent to be unreasonable for the purposes of 
determining whether permanent modification of alimony was warranted. Rahn v. Rahn, 768 So. 
2d 1102 (Fla. 2d DCA 2000). 


In Mekhaiel v. Messiha, 643 So. 2d 11 (Fla. 2d DCA 1994), it was error to reduce 
alimony without showing a substantial and permanent change in the former wife’s economic 
circumstances. The trial court reduced alimony based on the lower cost of living in Egypt, 
although there was no showing that the wife’s move to Egypt was permanent, and the move to 
Egypt had not been alleged in the petition as a basis for the modification.  
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v. Change in Ability to Pay 
 


A substantial increase in the financial ability of the paying spouse, standing alone, does 
not require an increase in alimony.  See Bedell v. Bedell, 583 So. 2d 1005 (Fla. 1991). Without 
an additional showing of increased need, a raise in alimony would only be ordered “in 
extraordinary cases where equitable considerations were particularly compelling.” Id. 


When determining whether a substantial change of circumstances occurred due to a 
change in the payor spouse’s income, the court may properly consider all aspects of the payor 
spouse’s available income.  See Kinne v. Kinne, 599 So. 2d 191 (Fla. 2d DCA 1992) (court could 
properly consider former husband’s pension benefits as part of his ability to pay alimony, along 
with employment income, even though former wife had waived any interest in said pension in 
the parties’ settlement agreement, when former husband petitioned for downward modification 
due to his decrease in income). For example, a change in tax law which has the effect of reducing 
the payor spouse’s ability to pay, and which was anticipated but not ruled on or calculated into 
an alimony award, could serve as a basis for a downward modification action. Allison v. Allison, 
554 So. 2d 1196 (Fla. 1st DCA 1990). Where former husband’s income had reduced 56% 
through no fault of his own, and the assets former wife received as equitable distribution had 
increased substantially in value, former husband was entitled to a greater reduction in alimony.  
See Dippold v. Dippold, 712 So. 2d 1205 (Fla. 5th DCA 1996). The business income from a 
medical practice used to pay down a building mortgage on a different corporation owned by the 
former husband must be included as available income for purposes of calculating his ability to 
pay. Yangco v. Yangco, 901 So. 2d 217 (Fla. 2d DCA 2005). 


Generally, the income of a successor spouse is irrelevant in the determination of the 
payor spouse’s income.  However, if it is demonstrated that the party owing alimony has 
deliberately limited his or her income for the purpose of reducing the alimony obligation, and is 
living off of the income of a successor spouse, the income of the successor spouse becomes 
relevant.  Hayden v. Hayden, 662 So. 2d 713 (Fla. 4th DCA 1995).  


Even if there is a change in need or ability to pay, the trial court must still take into 
consideration the totality of the financial circumstances of the parties. See Webb v. Webb, 659 
So. 2d 336 (Fla. 1st DCA 1995). For example, where the former wife’s income increased due to 
her receipt of proceeds from the sale of stock, causing the former husband to move for a 
downward modification of alimony, modification by the trial court was error. Id. The former 
husband’s income had increased significantly since the entry of the final judgment of dissolution, 
and was a greater amount than the former wife’s, and the former wife demonstrated that she still 
needed the full amount of alimony awarded in order to maintain the standard of living during the 
marriage. Id. 


In determining a spouse’s need and ability to pay, the court may impute income to either 
spouse under proper circumstances. Concerning an initial determination of alimony award, 
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where the payor spouse quit a good-paying job out of spite or frustration prior to the dissolution, 
and then, after a good faith, diligent search, was truly unable to find a job with a comparable 
salary, the court cannot impute income to that payor at the old, higher income level, where it is 
not possible for the court to make findings that there is an actual ability to earn more than is 
currently being earned.  Ensley v. Ensley, 578 So. 2d 497 (Fla. 5th DCA 1991). Cf. Work v. 
Provine, 632 So. 2d 1119 (Fla. 1st DCA 1994) (in deciding an enforcement action, the court held 
that because the ex-husband had voluntarily quit a well-paying job due to his belief that his 
position was in jeopardy, the income that he was earning at the job is the income he is capable of 
earning and should be imputed to him despite his subsequent search in another city, which has 
not yet resulted in similar permanent employment). The court cannot impute income unless there 
is a finding that the payor is earning less than he could, based on a showing that the payor is 
employable or that he has the capability of earning more by using his best efforts. In Gruber v. 
Gruber, 857 So. 2d 329 (Fla. 2d DCA 2003), the payor became completely disabled; therefore, 
alimony should have been terminated. See also Leonard v. Leonard, 971 So. 2d 263 (Fla. 1st 
DCA 2008). 


vi. Retirement 
 


The Supreme Court of Florida has addressed the impact of retirement on support 
obligations in the case of Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992). The Court found that 
although it would be a better practice to incorporate consideration of retirement and what will 
happen in the event of retirement in an agreement or final judgment, silence in that regard should 
not preclude consideration of a reasonable retirement as part of the total circumstances in order 
to determine if a sufficient change in circumstances exists to warrant a modification of alimony.  
Pimm set forth the following criteria for modification in cases of voluntary retirement: 


 a) In determining whether a voluntary retirement is reasonable, the court 
must consider the payor’s age, health and motivation for retirement, as well as the type of work 
the payor performs and the age at which others engaged in that line of work normally retire. 


 b) Based upon the wide spread acceptance of 65 or later, the payor spouse 
should not be permitted to unilaterally choose voluntary retirement if this choice places the 
receiving spouse in peril of poverty. 


 c) The court further found that even at the age of 65 or later, the payor 
spouse should not be permitted to unilaterally choose voluntary retirement if this choice places 
the receiving spouse in peril of poverty. 


 d) Thus, the court should consider the needs of the receiving spouse and the 
impact a termination or reduction of alimony would have on him or her. 


 e) In that determination, the court should also consider the assets of the 
parties and whether the provision for alimony was contained in an agreement between the parties 
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or solely in a judgment of the court. (note: The 1993 amendment to §61.14, Florida Statutes, 
implicitly changed the burden of proof cited by Pimm and made the burden to modify support 
equal, whether it was pursuant to agreement or established by court order). 


For example, in Wiedman v. Wiedman, 610 So. 2d 681 (Fla. 5th DCA 1993), the former 
husband failed to meet his burden for modification where, although his early retirement at 61 
was involuntary due to poor health, he did not present evidence that he was unable to obtain 
alternate employment suitable to his health conditions, and he admitted to being physically 
capable of working.  However, where a deterioration in the payee’s physical condition forced 
early retirement, and evidence was presented that the payee could no longer perform his or her 
job or any other similar job, an increase in alimony was proper. Cleary v. Cleary, 743 So. 2d 
1163 (Fla. 5th DCA 1999)  (following Pimm, supra, the court must consider the circumstances 
surrounding the voluntary retirement such as a party’s age, health, motivation for retirement, and 
the customary age of retirement others in that line of work, in order to determine whether 
voluntary retirement is reasonable). See also Moniz v. Moniz, 979 So. 2d 1140 (Fla. 4th DCA 
2008) (competent, substantial evidence supported a downward modification where former 
husband’s voluntary early retirement from work as a police officer, where former husband had 
endured major health complications, including two heart procedures, a shattered knee, and an 
ankle injury throughout his career, that coupled with his age, made retirement reasonable.  


While a court may downwardly modify alimony due to involuntary retirement, the court 
may award nominal alimony in these circumstances, which would allow the court to re-address if 
the payor spouse became re-employed. Lopez v. Lopez, 2007 970 So. 2d 388 (Fla. 3d DCA 
2007); Olsen v. Olsen, 964 So. 2d 798 (Fla. 5th DCA 2007). 


Retirement income is sometimes available to the trial court when considering ability to 
pay post-retirement.  In Acker v. Acker, 904 So. 2d 384 (Fla. 2005),the trial court could consider 
income the former husband received from his pension in denying his petition to terminate 
alimony on his retirement, where parties' settlement agreement provided for amount of alimony 
to be revisited upon former husband's retirement, thus authorizing trial judge to reduce alimony 
if evidence indicated reduction was then equitable, trial judge did not make that decision, and 
decision made by trial judge was within the trial judge's proper discretion based on evidence. 
Also, in Kitchens v. Kitchens, 4 So. 3d 1 (Fla. 4th DCA 2009), former husband’s discretionary 
withdrawals from Individual Retirement Account (IRA) did not constitute income for purposes 
of calculating his alimony obligation; however, mandatory or minimum IRA withdrawals, which 
resemble payments under a defined-benefit pension plan, were properly treated as income for 
purposes of calculating alimony.   


vii. Requirement of Specific Findings of Fact 
 


The amount of alimony in a final judgment or modification must be based on both the 
needs of the payee and the ability to pay of the payor, just as in an original order of alimony.  
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Eyster v. Eyster, 503 So. 2d 340 (Fla. 1st DCA 1987); Walton v. Walton, 537 So. 2d 658 (Fla. 1st 
DCA 1989); Bingemann v. Bingemann, 551 So. 2d 1228 (Fla. 1st DCA 1989).  It is error to fail 
to modify alimony where the former wife has shown increased need, and has shown an increase 
in ability to pay on the part of the former husband. Kartzmark v. Kartzmark, 709 So. 2d 583 (Fla. 
4th DCA 1998). As noted above, in determining the need and ability to pay of the parties, the 
court must make specific findings.  In Boone v. Boone, 3 So. 3d 403 (Fla. 2d DCA 2009), the 
trial court order did not make specific findings regarding the former wife’s need for alimony or 
the former husband’s ability to pay, and the order was inconsistent with the evidence (which 
showed that wife had income exceeding her expenses before receiving alimony, and husband had 
expenses exceeding his income before paying alimony).  The district court entered an order 
reversing the trial court, and ordering the trial court to enter an amended order reducing alimony 
to $1.00 per year. See also Castleberry v. Castleberry, 29 So. 3d 1207 (Fla. 1st DCA 2010)(the 
former wife earns more than former husband. The former husband sought modification of 
alimony obligation.  The trial court reduced, but did not terminate his alimony.  The trial court 
abused its discretion in awarding more than a nominal amount of alimony). 


In an order modifying alimony, the trial court is required to make specific findings of fact 
to support the specific order of alimony.  A trial court’s failure to make specific factual findings 
with regard to alimony may preclude meaningful appellate review and result in a case having to 
be reversed and remanded.  Ruberg v. Ruberg, 858 So. 2d 1147, 1155 (Fla. 2d DCA 2003) 
(internal citations omitted).  In Wabeke v. Wabeke, 31 So. 3d 793 (Fla. 2d DCA 2009), the 
former wife requested an extension of alimony, and a conversion of rehabilitative alimony to 
permanent periodic alimony. The court failed to make any specific findings regarding the parties’ 
standard of living during the marriage, the former wife’s financial resources, any increase in the 
former husband’s ability to pay, or any findings regarding the tax consequences of such an 
award. Because the trial court failed to make such factual findings, the appellate court reversed 
the alimony award and remanded for further proceedings. 


Additionally, where the court makes a finding that the party entitled to receive alimony 
has financial needs greater than the financial ability of the spouse to pay it, it would be 
appropriate for the court to make specific findings of the receiving spouse’s actual needs, and 
reserve jurisdiction to increase payment if the payor spouse’s ability to pay increases.  Stewart v. 
Stewart, 976 So. 2d 1224 (Fla. 4th DCA 2008) citing Llopis v. Llopis, 731 So. 2d 713 (Fla. 4th 
DCA 1995). 


viii. Standards of Proof to Modify Alimony Set by Agreement 
 


 Joyce v. Joyce, 563 So. 2d 1126 (Fla. 1st DCA 1990), articulates the general rule that 
pure property settlement agreements are non-modifiable absent consent of the parties. The test 
for determining whether periodic payments constitute support or a methodology for a division of 
property is whether the payor spouse’s payments were intended to be given in exchange for some 
property interest or right of the recipient spouse.  See also Ray v. Ray, 707 So. 2d 358 (Fla. 2d 







 


200 
 


DCA 1998). Where the agreement refers to the monetary award as alimony and the agreement 
contemplates a modification thereof, it is not a pure property settlement agreement and is 
therefore subject to modification. Draper v. Draper, 604 So. 2d 946 (Fla. 2d DCA 1992). 


 In cases where the payments are not termed “alimony,” the court may look at other 
factors to determine whether the intent and purpose of the payments are considered a property 
settlement or support. The provision for termination of payments upon marriage, the 
modifiability of the payments, and the treatment of the payments for tax purposes, are several of 
these factors. Kidd v. Kidd, 695 So. 2d 439 (Fla. 4th DCA 1997) (alimony provision for 
payments enduring ten (10) years which are terminable upon death or remarriage was found to 
be subject to modification, particularly where parties treated provision as alimony for tax 
purposes).  See also Filipov v. Filipov, 717 So. 2d. 1082 (Fla. 4th DCA 1998) (marital settlement 
agreement provided for monthly payments for 10 years, terminable upon wife’s remarriage, but 
they were not called alimony. Nonetheless, the appellate court determined that the payments 
were periodic alimony and not lump-sum alimony, and could be modified by the court to be 
converted to permanent periodic alimony); Ray v. Ray, 707 So. 2d 358 (Fla. 2d DCA 1998). 


Where the wife was receiving payments from the husband’s military retirement benefits, 
but the final judgment specifically found that there was no entitlement to alimony, the trial court 
correctly denied the former wife’s request to modify payments, finding that payments were non-
modifiable property distributions -- not alimony. Hulse v. Hulse, 873 So. 2d 542 (Fla. 1st DCA 
2004). The court is required to follow the terms of modification set forth in the parties’ post-
nuptial agreement. Ferraro v. Ferraro, 891 So. 2d 1211 (Fla. 3d DCA 2005).  


Prior to the 1993 amendment to §61.14, which states: “the proof required to modify a 
settlement agreement and the proof required to modify an award established by court order will 
be the same,” the general rule was that there was a heavier burden of proof to modify support 
that was provided for by agreement, rather than that which rested in a party seeking a 
modification of a court ordered alimony award.  See Pimm v. Pimm, 602 So. 2d 534 (Fla. 1992).  
However, today the burden of proving modification is the same under both circumstances. See 
Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). 


In Eisemann v. Eisemann, 5 So. 3d 760 (Fla. 2d DCA 2009), the parties sought 
modification of alimony awarded in final judgment of dissolution, which incorporated a marital 
settlement agreement. The trial court entered an order increasing husband's alimony and ordering 
him to pay wife's attorney fees, and the appellate court reversed.  The upward modification of 
alimony could not be based upon the unmet needs of wife at time of original award, unless, as in 
Bedell, supra, the “trial court was legally required to award an amount of alimony which did not 
meet the needs of the recipient spouse (due to the then-existing financial inability of the paying 
spouse to meet those needs).” The final judgment modifying alimony was reversed and 
remanded for reconsideration in light of the former wife’s current unmet needs, not her needs at 
the time of the dissolution, and the former husband’s current ability to pay. 
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ix. Waiver of Right to Modification 
 


Parties may waive the right to modify or terminate alimony by means of a marital 
settlement agreement.  Smith v. Smith, 110 So. 3d 108, 110 (Fla. 4th DCA 2013). Alimony 
modification may also be waived by a prenuptial or postnuptial agreement. See Cunningham v. 
Cunningham, 499 So. 2d 880 (Fla. 1st DCA 1986) (language of agreement evinced clear 
intention that the provision for alimony in the agreement would be controlling and could only be 
modified as authorized by agreement); Mackaravitz v. Mackaravitz, 710 So. 2d 57 (Fla. 4th DCA 
1998) (an award of lump-sum alimony was impermissible modification of the parties’ 
antenuptial agreement in which the parties had specifically waived any right to alimony); 
Snedaker v. Snedaker, 660 So. 2d 1070 (Fla. 4th DCA 1995) (antenuptial agreement provision 
setting alimony for the wife specifically stated that the spouses waived all rights to receive 
further alimony, support or maintenance payments, thus, the wife was precluded from seeking a 
modification of support); Morgan v. Morgan, 743 So. 2d 174 (Fla. 5th DCA 1999) (where the 
wife had accepted a stipulation of modification by which she agreed to waive alimony and 
convey certain property to the husband in exchange for a sum of money to be paid on a specific 
date, the stipulation was an agreement to be enforced as a contract). 


 “Courts in this State have long recognized that the statutory right to petition for 
modification of an alimony award may be intentionally or impliedly waived and that the waiver 
may be stated in express terms, or through interpretation of the agreement as a whole.” Id. If the 
language in a marital settlement agreement indicates that the agreed-upon terms will be 
controlling, and that its terms will be modifiable only as expressly authorized therein, the 
language is sufficient to signify an implied waiver of any other grounds for modification of 
alimony.  DePoorter v. DePoorter, 509 So. 2d 1141, 1145 (Fla. 1st DCA 1987).  


 Once parties waive their right to modify alimony, any subsequent changes, however 
unanticipated and devastating, cannot justify a modification of the alimony that has been 
established by agreement that contained an irrevocable waiver of any modification. Agliano v. 
Agliano, 605 So. 2d 597 (Fla. 2d DCA 1992); Mackaravitz v. Mackaravitz, 710 So. 2d 57 (Fla. 
4th DCA 1998); Tapp v. Tapp, 887 So. 2d 42 (Fla. 2d DCA 2004).  In Benitez v. Benitez, 976 So. 
2d 75, 76 (Fla. 3d DCA 2008), both parties waived the right to seek modification when they 
entered into a marital settlement agreement which was incorporated into the final judgment. 
Benitez at 76. The court found the husband in breach of his obligation by moving for 
modification when additional financial resources became available to the former wife. Id.  A 
waiver of the right to modify is not modifiable. See Kuchera v. Kuchera, 983 So. 2d 776 (Fla. 
4th DCA 2008) (agreement had a “no modification” clause, which the court found governed 
rights and obligations upon dissolution in a proceeding filed 11-years after reconciliation). 


 While Florida recognizes the parties’ right to contract away the right to seek modification 
of alimony awards, a “General Release” does not bar modification of alimony, as the right to 
modification depends on future change of circumstances not a cause of action or claim either 
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party had at the time of the agreement. Vargas v. Vargas, 654 So. 2d 963 (Fla. 5th DCA 1995); 
Emmel v. Emmel, 671 So. 2d 282 (Fla. 5th DCA 1996) (agreement did not clearly express that 
provisions were not modifiable.); Filipov v. Filipov, 717 So. 2d 1082 (Fla. 4th DCA 1998) 
(where parties’ original agreement contained only a broad waiver of the right to seek judicial 
modification of the agreement, and provided that it could only be modified by written agreement 
of the parties, but did not express any specific waiver of right to seek a modification of alimony, 
and in fact did not mention alimony at all, modification by the court was permitted). Any waiver 
of the right to modify alimony must be specifically expressed by clear language enforcing an 
intent to waive all such rights in the future. Filipov v. Filipov, 717 So. 2d 1082 (Fla. 4th DCA 
1998); Sasnett v. Sasnett, 683 So. 2d 177 (Fla. 2d DCA 1996) (parties to a marriage may waive 
their statutory right to seek modification of alimony provisions in a settlement agreement if the 
language in the agreement clearly and unambiguously expresses waiver or if the interpretation of 
the agreement as a whole can lead to no other conclusion but waiver).  The parties may waive 
modification of alimony either in whole or in part. See Brito v. Brito, 804 So. 2d 500 (Fla. 3d 
DCA 2001) (agreement that the alimony was not modifiable at all, at the request of the husband, 
and the alimony was modifiable at the request of the wife only if the former husband is in default 
is valid and enforceable). 


 C. MODIFICATION OF TEMPORARY ALIMONY 


Courts cannot award temporary alimony in a modification proceeding or any other post-
dissolution hearing, prior to a final hearing on the issue of modification.  Saulnier v. Saulnier, 
425 So. 2d 558 (Fla. 4th DCA 1982). The fact that a petition for modification of alimony is 
pending does not give the court any authority to award temporary alimony pending a final 
judgment in the action; instead, the modified alimony may be awarded retroactively to the date 
that the petition was filed. Saulnier v. Saulnier, 425 So. 2d 558 (Fla. 4th DCA 1982); Robbie v. 
Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999). 


 D. MODIFICATION OF BRIDGE-THE-GAP ALIMONY 


Bridge-the-gap alimony is lump-sum alimony paid in installments to help one spouse 
adjust financially to life after marriage.  See Borchard v. Borchard, 730 So. 2d 748 (Fla. 2d DCA 
1999). This type of alimony is generally awarded after a short-term marriage in order to allow a 
spouse to bridge the gap between the high standard of living enjoyed during the brief marriage 
and the more modest standard of single life.  See Landow v. Landow, 824 So. 2d 278 (Fla. 4th 
DCA 2002). Pursuant to section 61.08(5), Florida Statutes, “an award of bridge-the-gap alimony 
shall not be modifiable in amount or duration.” See also Athey v. Athey, 849 So. 2d 333 (Fla. 2d 
DCA 2003) (bridge the gap alimony is non-modifiable lump-sum alimony which is not 
extinguished upon the death of the payor). 
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 E. MODIFICATION OF REHABILITATIVE ALIMONY 


 Rehabilitative alimony is subject to modification and termination.  See Pujals v. Pujals, 
414 So. 2d 228 (Fla. 3d DCA 1982); Kelsey v. Kelsey, 636 So. 2d 77 (Fla. 4th DCA 1994).  A 
rehabilitative alimony award may be modified at any point during the term of the rehabilitative 
period, regardless of whether the award has been paid in full before the expiration of the 
rehabilitative period.  Id. A request for a modification of rehabilitative alimony can be filed up 
until the end of the rehabilitative period and not necessarily before the last payment is made. 
Hybart v. Hybart, 638 So. 2d 607 (Fla. 1st DCA 1994); Cohen v. Cohen, 637 So. 2d 20 (Fla. 4th 
DCA 1994). 


Pursuant to section 61.08(6)(c), Florida Statutes, “an award of rehabilitative alimony 
may be modified or  terminated . . . based upon a substantial change in circumstances, upon 
noncompliance with the rehabilitative plan, or upon completion of the rehabilitative plan.”  
Termination of rehabilitative alimony is proper only when there are findings that, due to a 
material change in circumstances since the original decree, either the recipient no longer needs 
the assistance of rehabilitative alimony, or the payor lacks the ability to pay. Weiser v. Weiser, 
657 So. 2d 1276 (Fla. 4th DCA 1995); Vaccato v. Pustizzi, 648 So. 2d 1206 (Fla. 4th DCA 
1995). An award of rehabilitative alimony may be converted to permanent alimony under 
appropriate circumstances. Yohem v. Yohem, 324 So. 2d 160 (Fla. 4th DCA 1975). 


Generally, a party seeking modification or termination of rehabilitative alimony must 
show a material change in circumstances or achievement of the rehabilitative purpose. 
McCartney v. McCartney, 659 So. 2d 371 (Fla. 2d DCA 1995).  Additionally, if the purpose of 
modification is failure of the rehabilitation plan, the receiving spouse must show that due to no 
fault of the receiving spouse, the rehabilitative plan did not work as anticipated by the court.  See 
Saez-Ortiz v. Saez-Ortiz, 560 So. 2d 1375 (Fla. 5th DCA 1990). The receiving spouse must show 
why the original plan for rehabilitation did not work out.  Rickenbock at 735. In determining 
whether these elements have been sufficiently shown, the court should consider the spouse’s 
progress toward achieving financial independence, the spouse’s health, any disabilities, the 
market for the spouse’s skills, and whether additional training is needed. Saez-Ortiz at 1376.  It is 
not necessary that the receiving spouse show a substantial effort at rehabilitation, but rather a 
diligent and reasonable effort.  Mann v. Mann, 523 So. 2d 804 (Fla. 3d DCA 1988).  
Additionally, no allegation of increased need is necessary when petitioning to extent 
rehabilitative alimony, because the termination of payments, in and of itself, constitutes a change 
in circumstances. Reid v. Reid, 396 So. 2d 818 (Fla. 4th DCA 1981); Blumberg v. Blumberg, 561 
So. 2d 1187 (Fla. 3d DCA 1989).  If the receiving spouse is progressing through the 
rehabilitative plan, and the rehabilitative period is only halfway over, it is improper to convert 
the rehabilitative alimony to permanent periodic alimony.  Paulsen v. Paulsen, 603 So. 2d 1317 
(Fla. 1st DCA 1992).  


The purpose of rehabilitative alimony is to establish a capacity for self-support in the 
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receiving spouse. See Edgar v. Edgar, 677 So. 2d 1359 (Fla. 1st DCA 1996).  Self-support in this 
sense means more than finding a job; a divorced spouse is rehabilitated when they are capable of 
earning a living that allows them to enjoy some semblance of the lifestyle enjoyed during the 
marriage.  Id.  Rehabilitative alimony is for a time certain or until a specific goal has been met. 
Berki v. Berki, 636 So. 2d 532, 534 (Fla. 5th DCA) , rev. denied, 645 So. 2d 450 (Fla. 1994); 
Kirchman v. Kirchman, 389 So. 2d 327, 329-330 (Fla. 5th DCA 1980) . If, through no fault of 
the petitioner, the goal is not met, the rehabilitative alimony may be extended. O'Neal v. O'Neal, 
410 So. 2d 1369 (Fla. 5th DCA 1982) .   


However, a petitioner seeking an extension of rehabilitative alimony must show that 
rehabilitation did not occur despite reasonable and diligent efforts. Wilson v. Wilson, 585 So. 2d 
1179, 1180 (Fla. 5th DCA 1991) (where the rehabilitative goal has been met, but the receiving 
spouse decides to further his or her education, it is improper to extend rehabilitative alimony). 
When extending rehabilitative alimony, the court must specify a definite period of time for the 
support.  See Roth v. Roth, 615 So. 2d 868 (Fla. 4th DCA 1993) (court improperly failed to limit 
the time for former wife to accomplish her rehabilitative goal). When extending an award of 
rehabilitative alimony, the trial court must fashion a plan containing specific findings as to the 
goal of rehabilitation, the costs of the plan, and the projected time needed to complete the plan. 
See Allison v. Allison, 692 So. 2d 1013 (Fla. 4th DCA 1997); see also Wetzel v. Wetzel, 671 So. 
2d 234 (Fla. 1st DCA 1996); Collingsworth v. Collingsworth, 624 So. 2d 287 (Fla. 1st DCA 
1993). 


To show that a receiving spouse has attained rehabilitation, the payor may show that the 
goal of rehabilitation has been met even where the receiving spouse does not follow the 
rehabilitation plan as articulated by the court.  See Pettry v. Pettry, 768 So. 2d 8 (Fla. 5th DCA 
2000) (Rehabilitative alimony was awarded for the purpose of former wife earning nursing 
degree.  Instead, former wife earned an advanced degree and secured a job as a teacher, securing 
a similar salary to that which she would have earned as a nurse. Therefore, the former wife 
attained the goal of rehabilitation.). However, the achievement of rehabilitation is not grounds 
for modification of the rehabilitation award, as rehabilitation and an increase in the rehabilitated 
spouse’s income therefrom, is clearly contemplated by this type of alimony. Yangco v. Yangco, 
901 So. 2d 217 (Fla. 2d DCA 2005).   


Where appropriate, rehabilitative alimony may be converted to permanent periodic 
alimony.  Canakaris at 1202.  This can occur even where the initial trial court order declined to 
award permanent alimony.  Rickenbock v. Kosinski, 32 So. 3d 732 (Fla. 5th DCA 2010).  
Conversion to permanent alimony should be based primarily on events and actions occurring 
after the initial award of rehabilitative alimony that kept the former dependent spouse from 
becoming rehabilitated.  Id. However, where the final judgment provided that the award of lump-
sum rehabilitative alimony precludes, and was in lieu of, permanent alimony, the former wife 
was barred from seeking a conversion from rehabilitative to permanent alimony even though she 
failed to obtain self-support after making diligent efforts to do so. Farrier v. Farrier, 488 So. 2d 
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637 (Fla. 1st DCA 1986). 


When considering a petition for conversion of rehabilitative alimony to permanent 
alimony, the court should not simply apply the substantial change of circumstances test, but 
should consider the original purpose of the award, whether it has been achieved, and if not, the 
reasonable likelihood of the recipient becoming self-supporting under the present circumstances 
and whether recipient had made diligent efforts to become rehabilitated. O’Neal v. O’Neal, 410 
So. 2d 1369 (Fla. 5th DCA 1982); Saez-Ortiz v. Saez-Ortiz, 560 So. 2d 1375 (Fla. 5th DCA 
1990); Tonnelier v. Tonnelier, 571 So. 2d 522 (Fla. 1st DCA 1990).  It was an abuse of 
discretion to deny a request to convert a rehabilitative alimony award to permanent alimony, 
where alimony had been awarded for a period of one year with a provision that it would continue 
thereafter until such time as the wife could obtain full-time employment, and the record showed 
that the wife had a history of psychological problems and was unable to cope with people or 
stress, had a 10th grade education, and suffered from many physical ailments, and it did not seem 
that rehabilitation would be likely to ever occur.  Hall v. Hall, 598 So. 2d 297 (Fla. 1st DCA 
1992); compare Pettry v. Pettry, 706 So. 2d 107 (Fla. 5th DCA 1998) (fact that the former wife’s 
ailments were known at the time of the initial dissolution proceeding barred mental health issues 
as a basis for converting rehabilitative alimony to permanent alimony).  See also Pettry v. Pettry, 
768 So. 2d 8 (Fla. 5th DCA 2000) (reversing an award of temporary alimony pending the 
outcome of a modification action for the same reasons). 


 F. MODIFICATION OF DURATIONAL ALIMONY 


Pursuant to section 61.08(7), “the amount of an award of duration alimony may be 
modified or terminated based upon substantial change in circumstances . . . . However, the length 
of an award of durational alimony may not be modified except under exceptional circumstances 
and may not exceed the length of the marriage.”  


 G. MODIFICATION OF PERMANENT ALIMONY 


Pursuant to section 61.08(8), Florida Statutes, an award of permanent alimony “may be 
modified or terminated based upon a substantial change in circumstances or upon the existence 
of a supportive relationship in accordance with s. 61.14.” Modification of permanent alimony is 
also contingent on whether it is paid periodically or in a lump sum. 


  i. Paid Periodically 


Permanent periodic alimony is always subject to modification, unless the parties 
specifically waive this right.  Canakaris v. Canakaris, 382 So. 2d 1197, 1202 (Fla. 1980). 
Modification of permanent alimony depends on proof of a substantial change in circumstances 
affecting either the need of one party or the ability to pay of the other party. Id. It is generally 
impermissible to provide for automatic future reduction of alimony.  Loss v. Loss, 714 So. 2d 
1093, 1094 (Fla. 4th DCA 1998).  However, such action is permissible “where the evidence 
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supports a finding that the receiving spouse’s financial position will in fact change in the future.” 
Id. For example, it was improper to order an automatic downward modification of alimony based 
on the anticipated future event that wife would be entitled to a retirement account at age 62, 
where retirement funds were distributed to her as a part of equitable distribution and could not be 
considered a source of future “alimony.” Goodwin v. Goodwin, 640 So. 2d 173 (Fla. 1st DCA 
1994); see also Bacon v. Bacon, 956 So. 2d 1216 (Fla. 1st DCA 2007). Orders automatically 
increasing or decreasing alimony when a child or children reach the age of majority without a 
requisite showing of an increase or decrease in need are also impermissible.  Swanston v. 
Swanston, 746 So. 2d 566 (Fla. 1st DCA 1999). 


Generally, an increase in the needs of the recipient spouse may justify modification of 
alimony, so long as the payor has the financial ability to pay. See Kaufman v. Kaufman, 541 So. 
2d 743 (Fla. 3d DCA 1989).  That is, alimony should not be increased absent proof of an 
increased need for support, and the paying spouse’s ability to meet that increased obligation. See 
England v. England, 520 So. 2d 699 (Fla. 4th DCA 1988).  Absent a marital settlement 
agreement to the contrary, in determining whether to modify permanent periodic alimony, the 
court can consider the receiving spouse’s current employability in determining whether 
modification is proper. Rosen v. Rosen, 696 So. 2d 697, 698 (Fla. 1997).   


In determining whether a need has increased, there are many factors a court should 
consider.  If the increased needs of the recipient are being met through the generosity of friends 
or family, it cannot be argued that his or her needs have not increased so as to support an 
increase in alimony.  Gardner v. Gardner, 692 So. 2d 245 (Fla. 1st DCA 1997).  The court 
should, however, consider the effect of the receiving spouse’s new income on his or her needs.  
See Becker v. Becker, 720 So. 2d 1111 (Fla. 4th DCA 1998).  The court may consider inflation in 
finding an increased need, however, the receiving spouse must show that inflation impaired his 
or her ability to support himself/herself. See Hillier v. Iglesias, 901 So. 2d 947 (Fla. 4th DCA 
2005).  


 Where a prenuptial agreement exists, the trial court may properly modify alimony 
provisions if there is a substantial change in circumstances in the wealth of the payor, and the 
evidence shows that the needs of the receiving party are greater than provided for in the 
agreement.  Kartzmark v. Kartzmark, 709 So. 2d 583 (Fla. 4th DCA 1998) (substantial change in 
circumstances existed where former wife lost her job, could not find another for over two years, 
and had moved in with her daughter to help with her daughter’s household in exchange for room 
and board). For example, a trial court properly modified the alimony provisions of a prenuptial 
agreement that had been drawn and executed fifteen years prior to the dissolution of marriage, 
where there had been a substantial change of circumstances in the wealth of the husband and in 
the employment histories of the parties, and the needs of the wife were greater than provided for 
in the agreement.  Osborne v. Osborne, 604 So. 2d 858 (Fla. 2d DCA 1991).  
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ii. Paid in Lump Sum 


Lump-sum payment can be awarded either as alimony or as a part of equitable 
distribution.  Young v. Young, 677 So. 2d 1301, 1304 (Fla. 5th DCA 1996). Lump-sum alimony 
should only be awarded where the recipient is entitled to permanent periodic alimony.  Id., citing 
Gorman v. Gorman, 400 So. 2d 75, 78 (Fla. 5th DCA 1981). Alimony awarded as a lump-sum is 
a vested right, even when paid in installments. Philipose v. Philipose, 431 So. 2d 698 (Fla. 2d 
DCA 1983). It is not modifiable unless jurisdiction is expressly retained for such purpose by 
agreement of the parties.  Canakaris v. Canakaris, 382 So. 2d 1197, 1201 (Fla. 1980); see also 
Pipitone v. Pipitone, 23 So. 3d 131 (Fla. 2d DCA 2009) (“By definition, however, lump sum 
alimony establishes a fixed monetary obligation that vests immediately, is nonmodifiable, and 
does not terminate when the payee remarries or when the payor dies.”).  The manner of payment, 
however, may be modified.  Miller v. Miller, 455 So. 2d 436 (Fla. 2d DCA 1984).  


H. SPECIAL ISSUES IN MODIFICATION 


 i. Supportive Relationships 


 In 2005, Florida statutory law was changed to address the effect of a supportive 
relationship on alimony. The amended statute sets forth factors for the court to consider in 
deciding a petition to reduce or terminate alimony based on cohabitation.  Section 61.14, Florida 
Statutes (2013), provides for a termination in alimony upon establishment of a supportive 
relationship. Section 61.14(1)(b), Florida Statutes, sets out the provisions governing a 
“supportive relationship.” It provides that the court may modify alimony upon specific written 
findings that the oblige is in a supportive relationship with a person with whom the obligee 
resides. Id. at § 61.14(1)(b)(1). The burden is on the obligor to prove by a preponderance of 
the evidence that a supportive relationship exists. Id. The court shall consider, without 
limitation: whether the obligee and other person have held themselves out as a married couple; 
the period of time that the obligee has resided with the other person; the extent to which the 
obligee exhibited financial interdependence; the extent to which the obligee or the other person 
has supported the other; the extent to which the obligee or the other person has performed 
valuable services for the other or the other’s employer; whether the obligee and the other person 
have worked together to create or enhance anything of value; whether the obligee and the 
other person have jointly contributed to the purchase of any real or personal property; 
evidence in support of a claim that the obligee and the other person have an express agreement 
regarding property sharing or support; whether the obligee and the other person have an 
implied agreement regarding property sharing or support; and whether the obligee and the 
other person have provided support to the children of one another. Id. at § 61.14(1)(b)(2)(a)-(k). 
For example, the fact that a boyfriend did yard work and maintenance work worth $132 and 
otherwise contributed $600 a month to the household expenses required a reduction in alimony 
to $1 per year for so long as the wife’s needs were met. Pill v. Pill, 583 So. 2d 1114 (Fla. 5th 
DCA 1992). 
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The statute equates such a relationship with “economic support equivalent to a marriage” 
and requires a reduction or termination of alimony. Fla. Stat. § 61.14(1)(b)3. To find that such a 
relationship exists, but find no reduction in need is a non sequitur.  Based on an affirmative 
finding by the trial court that the former wife was in a supportive relationship, some reduction, if 
not termination, in alimony was warranted.  French v. French, 4 So. 3d 5 (Fla. 4th DCA 2009).  
However, courts must still evaluate the payee spouse’s “needs” for alimony even after 
determining that she is in a “supportive relationship.” Review of the statutory criteria in 
§61.08(2) Florida Statutes, is still applicable in determining the amount of alimony, even if there 
is a supportive relationship. Bagley v. Bagley, 948 So. 2d 841 (Fla. 1st DCA 2007); Donoff v. 
Donoff, 940 So. 2d 1221 (Fla. 4th DCA 2006).  When a payee spouse is in a “supportive 
relationship” such that her fiancé pays for all of her expenses, and that the former husband 
sought termination of alimony based on his retirement at age 65 and the former wife’s 
“supportive relationship,” the court should have reduced the alimony award to a nominal award 
which would allow a subsequent modification of the parties’ circumstances had they changed in 
the future.  Zeballos v. Zeballos, 951 So. 2d 972 (Fla. 4th DCA 2007).   


A standard of review for modifications based on supportive relationships is a mixed 
question of law and fact, which results in a mixed standard of review. See Buxton v. Buxton, 963 
So. 2d 950 (Fla. 2d DCA 2007).  The trial court’s factual findings are reviewed based on whether 
there is substantial competent evidence to support the findings. Id. The trial court’s conclusions 
as to whether the facts established result in a finding that the payee spouse is involved in a 
supportive relationship is reviewed de novo. Id. The fact that the parties did not have joint bank 
accounts was not sufficient evidence to make a factual finding that the parties do not “pool their 
assets for purposes of living expenses.” Id. at 954. The pooling of assets can mean the providing 
of goods and services to one another even if there is no joint account. Id.  Moreover, the payee 
spouse need not be “completely dependent” on the cohabitant before finding that there is a 
“supportive relationship.” Id; but see Linstroth v. Dorgan, 2 So. 3d 305 (Fla. 4th DCA 2008) (the 
wife and her paramour were not in a supportive relationship when (1) the paramour paid the 
mortgage on his home; (2) the wife paid him rent; (3) they did not share income or debts; and (4) 
they owned no joint property. In so doing, the 4th DCA moves away moves away from the 
Second District’s analysis of the statute in Buxton, decided just a few months earlier). The 
Linstroth court adopted the reasoning of the trial court: that §61.14(1)(b) requires a relationship 
economically equivalent to a marriage. The 4th DCA further states that the eleven factors set out 
in the statute are just guidelines to help determine whether a relationship economically 
equivalent to a marriage exists.  


Similar to most other laws regarding the modification of alimony, parties may agree to a 
different standard for “supportive relationship” purposes in a settlement agreement.  See 
Robinson v. Robinson, 788 So. 2d 1092 (Fla. 4th DCA 2001) (where the plain language of the 
parties’ marital settlement agreement  provided for termination of alimony upon the wife’s 
cohabitation with another male, the trial court improperly interfered with the agreement by 
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requiring consideration of a “financial impact” as a prerequisite to the modification of alimony; 
based upon the parties’ agreement, which was approved and incorporated into the final 
judgment, the court should not have considered the financial impact of the cohabitation). 


  ii.  Retroactive Modification 


 A modification should be retroactive to the date of the filing of the petition seeking the 
modification as long as there is a finding that the payee had need and that the payor had the 
ability to pay at the date of filing. Morgan v. Morgan, 590 So. 2d 562 (Fla. 1st DCA 1992); 
Kirkland v. Kirkland, 618 So. 2d 295 (Fla. 1st DCA 1993); see also Helling v. Bartok, 987 So. 
2d 713 (Fla. 1st DCA 2008).  A termination of alimony should be effective on the date of the 
filing when the basis exists on the date of filing. Natoli v. Natoli, 641 So. 2d 477 (Fla. 3d DCA 
1994); Ray v. Ray, 707 So. 2d 358 (Fla. 2d DCA 1998).  It is an error to terminate alimony 
retroactive to a date prior to the filing of a motion to terminate. Nowell v. Nowell, 634 So. 2d 235 
(Fla. 1st DCA 1994); Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998).  When a foreign 
order for alimony is established in Florida and sought to be modified, the modification can be 
retroactive to the date of the filing and not just the date of the domestication, because under the 
full faith and credit clause of the constitution, the foreign judgment must be treated the same as a 
non-foreign judgment, which is modifiable retroactively to the date of filing. Barr v. Barr, 724 
So. 2d 1200 (Fla. 1st DCA 1998). The fact that a petition for modification of alimony is pending 
does not give the court any authority to award temporary alimony pending a final judgment in 
the action; instead, the modified alimony may be awarded retroactively to the date that the 
petition was filed. Saulnier v. Saulnier, 425 So. 2d 558 (Fla. 4th DCA 1982); Robbie v. Robbie, 
726 So. 2d 817 (Fla. 4th DCA 1999). 


  iii. Prospective Modification 


 In Pombrio v. Pombrio, 29 So. 3d 1208 (Fla. 1st DCA 2010), the trial court prospectively 
determined that the appellant's alimony award would cease once she began receiving her share of 
appellee's retirement benefit. This prospective modification was an abuse of discretion because 
the retirement benefit was awarded to appellant as part of her equitable distribution. Id.  


  iv. Modification of Alimony Arrearages 


 Support obligations accruing under a court order in a domestic case become vested rights 
of the payee and vested obligations of the payor which are not subject to retroactive 
modification. HRS v. Puglia, 600 So. 2d 484 (Fla. 3d DCA 1992); Barr v. Barr, 724 So. 2d 1200 
(Fla. 1st DCA 1998).  Therefore, past-due installments of alimony become vested property rights 
of the recipient, and those that are due and owing prior to the petition for modification and are 
not subject to retroactive modification. Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998).  
“The right of a wife to payment of alimony in arrears is vested, and while it is within the 
discretion of the court to refrain from holding the husband in contempt for non-payment, the wife 
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is entitled to enforcement of the payment by legal process and by such equitable remedies as the 
trial court may determine to be appropriate or necessary.”  Doyle v. Doyle, 789 So. 2d 499 (Fla. 
5th DCA 2001), citing Smithwick v. Smithwick, 343 So. 2d 945 (Fla. 3d DCA 1977).  However, it 
is important to know that the court must consider the ability to pay arrearages.  In Radziwon v. 
Radziwon, 710 So. 2d 748 (Fla. 4th DCA 1998), the trial court was reversed where it reduced 
alimony but award arrearage payments which combined to create a support obligation that 
improperly left the husband without enough money to meet his expenses and support himself.   


  v. Abatement/Suspension of Alimony Obligation  


 Where the payor lacks the present ability to pay through no fault of his or her own, the 
payor should not be subjected to the accrual of arrearages.  Bennett v. Dept. of Revenue, 664 So. 
2d 33,35 (Fla. 5th DCA 1995).  If unemployment is involuntary and temporary in nature (less 
than one year), such a situation would not meet the standard of a substantial change in 
circumstances warranting modification. See  Freeman v. Freeman, 615 So. 2d 225 (Fla. 5th DCA 
1993). However, if the payor demonstrates that, at least temporarily, he or she lacks the ability to 
pay, the court should suspend the payment obligation (rather than modify). See Bennett v. Dept. 
of Revenue, 664 So. 2d 33 (Fla. 5th DCA 1995).  This is especially true where the evidence 
supports a finding that the payor is diligently seeking re-employment so that the unemployment 
should most likely be temporary.  See id. at 34. When inability to pay support alimony arises, 
court must suspend payments until ability is restored, unless inability is result of intentional 
refusal to work or other willfully created inability. Davis v. Davis, 528 So. 2d 34 (Fla. 5th DCA 
1998).  It is error to permanently reduce alimony where a permanent reduction in income is not 
proven; however, if requested, temporary relief may be granted upon a showing of a temporary 
change of circumstance. Gardiner v. Gardiner, 705 So. 2d 1018 (Fla. 5th DCA 1998) (husband 
had testified that his involuntary unemployment was not permanent and he expected to be 
rehired, thus he was not entitled to have the alimony modified, but was entitled to have the 
payments suspended during the current period of his unemployment); Whetstone v. Whetstone, 
710 So. 2d 749 (Fla. 4th DCA 1998). 


  vi. Nominal Alimony 


 Nominal alimony may be awarded when the court finds the requisite entitlement to 
alimony, but due to insufficient resources available at the time of final hearing, it cannot award 
sufficient alimony to meet the needs of the payee. Davis v. Davis, 691 So. 2d 626 (Fla. 5th DCA 
1997); Strysick v. Strysick, 673 So. 2d 190 (Fla. 4th DCA 1996). In Stock v. Stock, 693 So. 2d 
1080 (Fla. 2d DCA 1997), although the court found entitlement to alimony, husband’s ability to 
pay was limited by his child support obligations, so the court properly reserved jurisdiction to 
award alimony in the future as each child reached emancipation, and the husband’s ability to pay 
improved.  husband agreed to pay alimony but subsequently lost his job, and alimony was not 
scheduled to begin until after the sale of the house. Once the house was sold, the court found that 
the husband’s income had been permanently reduced. The trial court should have awarded 
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nominal alimony instead of terminating it, as the nominal alimony would have allowed the trial 
court to come back and modify the alimony award if the husband’s ability to pay changed in the 
future. See also Brewer v. Brewer, 898 So. 2d 986 (Fla. 2d DCA 2005); Stewart v. Stewart, 976 
So. 2d 1224 (Fla. 4th DCA 2008) (trial court should not have reserved jurisdiction for any 
increases in alimony without the necessary proof of a substantial change in circumstance when 
the husband had the ability to pay more than the amount of alimony actually awarded). 


vii.  Jurisdiction to Modify a Foreign Alimony Award  


 Concerning the enforcement and modification of foreign alimony awards, a Florida court 
may enforce, but not modify, a spousal support order issued by a foreign court that has 
continuing exclusive jurisdiction over that order under the laws of that state.  Fla. Stat. § 
88.2051(6) and § 88.2061(3) (2012). 


  viii. Jurisdiction to Modify an Alimony Award to Non-Resident  


 When the party subject to the continuing exclusive jurisdiction of the tribunal no longer 
resides in the issuing state, then the tribunal may apply §88.3181 to receive assistance from 
another state with the receipt of evidence and to conduct discovery. Fla. Stat. § 88.2061(2) 
(2012). Of course, Florida has to have acquired personal jurisdiction over the non-resident party 
in order to enforce or modify a support order.  
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ATTORNEY’S FEES 
 


By:  Carin M. Porras, Esq. 
 
These materials update and supplement previous materials by Maria Gonzalez, Esq., and 
Jonathan Schiller, Esq.  Many thanks to both of them for allowing me to work with their 
materials! 
 
I. INTRODUCTION 
 
 A court may award attorney’s fees to a party who maintains or defends any proceeding 
filed under Chapter 61. 
 


Chapter 61 proceedings include actions for dissolution of marriage, enforcement, 
modification, separate maintenance, timesharing, support, and appellate proceedings. 


 
 Attorney’s fees may also be awarded in paternity proceedings under Chapter 742 


(§742.045) and in UIFSA proceedings under Chapter 88 (§88.3131).   
 
Attorney’s fees may also be awarded as sanctions for raising unsupported claims or 


defenses under Chapter 57 (§57.105). 
 
 The purpose and rationale for an award of attorney’s fees pursuant to §61.16 is to ensure 
that both parties to a family law proceeding have similar ability to secure competent legal 
counsel.  However, “it is not necessary that one spouse be completely unable to pay attorney’s 
fees in order for the trial court to require the other spouse to pay these fees.”  Canakaris v. 
Canakaris, 382 So.2d 1197,1204 (Fla. 1980). 
 
 Chapter 61 proceedings are in equity; therefore the trial court is compelled to “mitigate 
the harm an impecunious spouse would suffer where the other spouse’s financial advantage 
accords him or her an unfair ability to obtain legal assistance.”  Nichols v. Nichols, 519 So.2d 
620 (Fla. 1988). 
 
II. JURISDICTION 
 
 A. Statutory Authority: 
 
  (1) §61.16(1), Florida Statutes provides, in relevant part:  “The court may 
from time to time, after considering the financial resources of both parties, order a party to pay a 
reasonable amount for attorney’s fees, suit money, and the cost to the other party of maintaining 
or defending any proceeding under this chapter, including enforcement and modification 
proceedings and appeals.” 
 
  Note that §61.16 authorizes the trial court to award attorney’s fees for the 
prosecution or defense of an appeal.  However, such fees must be requested from the appellate 
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court and may be awarded by the lower court only upon the issuance of a mandate by the 
appellate court.  Gieseke v. Gieseke, 499 So.2d 839 (Fla. 4th DCA 1986); Devido v. Devido, 973 
So.2d 1287 (Fla. 4th DCA 2008). 
 
  (2) §61.17, Florida Statutes provides additional methods of enforcing alimony 
and child support and authorizes the court to grant reasonable attorney’s fees in connection with 
such proceedings.  See §61.17(2). 
 
  (3) §742.031, Florida Statutes requires the court, if appropriate, to order a 
father to pay a mother, a mother’s guardian, or any other person assuming responsibility for a 
child “moneys sufficient to pay reasonable attorney’s fees…” in a paternity proceeding.   
 
  Note that despite the wording of the statute, a father may apply for attorney’s fees 
under this section.  See Brown v. Dykes, 601 So.2d 568 (Fla. 2d DCA 1992). 
 


§742.045, Florida Statutes mirrors the language of §61.16, providing, in relevant 
part:  “The court may from time to time, after considering the financial resources of both parties, 
order a party to pay a reasonable amount for attorney’s fees, suit money, and the cost to the other 
party of maintaining or defending any proceeding under this chapter, including enforcement and 
modification proceedings and appeals.” See  Zanone v. Clause, 848 So.2d 1268 (Fla. 5th DCA 
2003) and Guerin v. DiRoma, 819 So.2d 968 (Fla. 4th DCA 2002). 
 
  (4) §88.3131, Florida Statutes provides for an award of fees and costs in a 
Chapter 88 hearing under the Uniform Interstate Family Support Act (UIFSA). Fees are 
mandatory if the court determines that a hearing was requested primarily for delay.  §33.3131(3). 
 
  (5)  §57.105, Florida Statutes provides that a reasonable attorney’s fee shall 
be awarded to the prevailing party in a civil proceeding in which the court finds that a claim or 
defense when initially presented to the court or at any time before trial was not supported by the 
material facts necessary to establish the claim or defense or would not be supported by 
application of the then existing law to those material facts. 
 
  (6) §61.13(4)(c), Florida Statutes authorizes the trial court to award costs and 
attorney’s fees incurred where a parent has not provided time-sharing to the other parent.  The 
court may also order any other reasonable sanction as a result of noncompliance.  Ford v. Ford, 
153 So.3d 315 (Fla. 4th DCA 2015); Robinson-Wilson v. Wilson, 932 So.2d 330 (Fla. 4th DCA 
2006). 
 
 B. Fees are available where related to and/or intertwined with Chapter 61 
  proceedings: 
 


(1)  §61.16 Florida Statutes authorizes an award of attorney’s fees for a 
motion to set aside a property settlement agreement that was the product of one party’s fraud 
pursuant to Fla. R. Civ. P. 1.540(b) )  Bane v. Bane, 775 So.2d 938 (Fla. 2000). 
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  (2) Actions to join corporation in dissolution proceedings. 
 
 C. Equitable Authority:  Attorney’s fees may also be awarded in the discretion of 
the trial court based upon the court’s equitable jurisdiction under certain circumstances.   
 
  (1) Court may award fees in an annulment where the Wife was unaware that 
the Husband was married.  Gilvary v. Gilvary, 648 So.2d 317 (Fla. 3d DCA 1995). 
 
  (2)  Court may award fees in an annulment even where the financially needy 
spouse is the wrongdoer in a bigamous marriage.  Smithers v. Smithers, 804 So.2d 489 (Fla. 4th 
DCA 2001). 
 
 D. No Authority: 
 


(1) §741.30, Florida Statutes - Attorney’s fees are not authorized in domestic 
violence proceedings. See Fernandez v. Wright, 111 So.3d 229 (Fla. 2d DCA 2013); Belmont v. 
Belmont, 761 So.2d 406 (Fla. 2d DCA 2000). 


 
However, attorney’s fees can be awarded in an injunction for protection against 


domestic violence if the award is made pursuant to §57.105.  Hall v. Lopez, 41 FLW D1763, ___ 
So.3d ____ (Fla. 1st DCA 2016); 2016 WL 4036093. 


 
III. FACTORS THE COURT CONSIDERS IN AN ATTORNEY’S FEES AWARD 
 
 The inquiry to award attorney’s fees pursuant to § 61.16, Florida Statutes is whether the 
party seeking fees has a need and the other spouse has the ability to pay the fees.  Robbie v. 
Robbie, 591 So.2d 1006 (Fla. 4th DCA 1991).  The court must also determine that the fees 
sought are reasonable.  Id.  
 
 The inquiry is the same whether the fees requested are temporary or final. Nichols v. 
Nichols, 519 So.2d 620 (Fla. 1988). See also  Pedraja v. Garcia, 667 So.2d 461 (Fla. 4th DCA 
1996). 
 
 The court must look at “the relative financial circumstances of the parties”. Montante v. 
Montante, 627 So.2d 554 (Fla. 4th DCA 1993).    See also Balko v. Balko, 957 So.2d 15 (Fla. 2d 
DCA 2007).   
 
 In other words, the court must consider “the financial resources of the parties”. Bode v. 
Bode, 920 So.2d 841 (Fla. 4th DCA 2006). 
  
 Although the financial resources of the parties are the primary factor to be considered, 
other relevant circumstances are to be considered (the “Rosen factors”).  The trial court has 
“wide leeway to work equity in chapter 61 proceedings” and §61.16 is to be “liberally - - not  
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restrictively - - construed to allow consideration of any factor necessary to provide justice and 
ensure equity between the parties.”  Rosen v. Rosen, 696 So.2d 697 (Fla. 1997). 
 
 According to Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), the court may consider any 
factor necessary to do justice and equity when determining a fee award.  A request for fees may 
be denied if the court finds that the action is frivolous, spurious, or brought primarily to harass 
the adverse party.  
 


However, a party seeking fees under Rosen must raise all the factors he or she wishes the 
court to consider.  Delabry v. Sales, 134 So.3d 1110 (Fla. 4th DCA 2014) (Former Wife was not 
entitled to recover fees under Rosen when she only raised that the Former Husband’s action was 
“frivolous” and she failed to raise any other factors for an award under Rosen.  The appellate 
court will not consider factors that were never raised). 
 
Rosen factors or criteria to consider include the: 
 


1. Scope and history of the litigation; 
2. Duration of the litigation; 
3. Merits of the respective positions; 
4. Whether the litigation is brought or maintained primarily to harass (or whether a 


defense is raised mainly to frustrate or stall); and 
5. The existence of prior and/or pending litigation. 
 


Rosen, at 700.  
 
 The court must also determine that the fees sought are reasonable.  Duncan v. Duncan, 
642 So.2d 1167 (Fla. 4th DCA 1994).   
 
IV. NEED V. ABILITY TO PAY 
 
 A. Need:  The district courts of appeal vary in their assessment of “need” for 
purposes of an attorney’s fees award.  Some district courts require a showing of actual need 
while others focus more upon a disparity of resources between the parties. 
 
 1st DCA:   
 


 Schwartz v. Schwartz, 965 So.2d 832 (Fla. 1st DCA 2007) (Trial court’s denial of 
Former Wife’s request for attorney’s fees was reversed and remanded where the Former 
Husband’s net worth was “well over ten times” the net worth of the Former Wife.)   


 
 Flemming v. Flemming, 742 So.2d 843 (Fla. 1st DCA 1999) (Former Wife was entitled 


to recover fees where there was a great disparity between her income and that of the Former 
Husband.) 
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  Haywald v. Fougere, 164 So.3d 786 (Fla. 1st DCA 2015) (It is an abuse of discretion to 
equalize income through an alimony award and then award fees; the sums the Husband had to 
pay for alimony and child support were required to be deducted from his ability to pay; relatively 
equal abilities of parties to pay fees precluded an award of attorney fees to the Wife.) 


 
Hutchinson v. Hutchinson, 185 So.3d 528 (Fla. 1st DCA 2015) (Trial court abuses its 


discretion by requiring one party to pay the other party’s fees where the final judgment leaves 
them in substantially the same financial positions and equally able to pay the fees and costs.) 


 
 2d DCA:   
 


Humerickhouse v. Humerickhouse, 932 So.2d 1142 (Fla. 2d DCA 2006) (Trial court erred 
in denying the Former Wife’s request for attorney’s fees where the Former Husband clearly had 
a better ability to pay fees; a “stark disparity” in the parties’ respective financial resources as 
well as a substantial contrast between the assets and income existed.)  


 
Mount v. Mount, 989 So.2d 1208 (Fla. 2d DCA 2008) (Trial court erred in denying the 


Former Wife’s request for attorney’s fees and costs where there was a substantial disparity 
between the parties’ incomes.)  


 
Smith v. Smith, 495 So.2d 229 (Fla. 2d DCA 1986) (Error to make one party pay the fees 


of the other when, after equitable distribution, each has a substantially equal ability to pay such 
fees.)   


 
Ruschiwal v. Ruschiwal, 971 So.2d 190 (Fla. 2d DCA 2008) (Error to require the Former 


Husband to pay one-third of the Former Wife’s attorney’s fees where the alimony award placed 
the parties in relatively equal financial positions.) 


 
Perez v. Perez, 100 So.3d 769 (Fla. 2d DCA 2012) (Trial court’s consideration of need 


and ability to pay includes review of the overall financial resources of each of the parties, not 
merely their incomes and earning capacities.) 
 
 3d DCA:   
 


Rodriguez v. Rodriguez, 994 So.2d 1157 (Fla. 3d DCA 2008) (Parties’ incomes were not 
so disparate as to warrant an award of attorney’s fees to either.)   


 
Estate of Basalyga v. Estate of Basalyga,  949 So.2d 251 (Fla. 3d DCA 2007) (Former 


Wife was not entitled to award of fees where each spouse received approximately $1.3 million in 
equitable distribution and the parties had the same ability to pay fees.)   


 
Ramos v. Lopez, 997 So.2d 1119 (Fla. 3d DCA 2008) (Award of attorney’s fees to the 


Former Wife was reversed because the final judgment placed the parties in financially 
equipoised positions.) 
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 Reynolds v. Reynolds, 664 So.2d 1131 (Fla. 3d DCA 1995) (It was appropriate that the 
Husband pay all of the Wife’s attorney’s fees as the Wife’s equitable distribution (the home) was 
illiquid, and the Husband’s health was better than that of the Wife.) See also Baker v. Baker, 754 
So.2d 754 (Fla. 3d DCA 2000). 
 
 4th DCA 
 


 Satter v. Satter, 709 So.2d 617 (Fla. 4th DCA 1998) (Attorney’s fees were denied to the 
Former Wife based upon lack of need where the Former Wife’s net worth was $1.1 million and 
the Former Husband’s net worth was at least $13 million.) 


 
Donoff v. Donoff, 940 So.2d 1221 (Fla. 4th DCA 2006) (Award of appellate attorney’s 


fees to the Wife denied due to “obvious lack of need” where the Wife had a net worth of nearly 
$2 million and the Husband’s net worth exceeded $3.2 million.)   


 
Von Baillou v. Von Baillou, 959 So.2d 821 (Fla. 4th DCA 2007) (Award of 100% of fees 


and costs incurred by the Former Wife was reversed where the Former Wife, who received $2.5 
million in equitable distribution and had monthly income of $6,117, had no financial need for all 
of her fees to be paid by the Former Husband. The Former Husband also received $2.5 million in 
equitable distribution and had an additional $3.7 million in non-marital assets.  The Former 
Husband had already paid $140,000 in temporary fees and was unable to pay entire $241,640 
award from his current earned income.  


 
“Contrary to the trial court’s apparent belief, nothing precluded the court from holding 


the Wife responsible for a portion of her fees. With $2.5 million in assets, the Former Wife is 
able to pay some portion of her litigation fees without suffering an inequitable diminution of her 
assets. If a person is required to bear at least a portion of his or her attorney’s fees, he or she is 
more likely to be a responsible, conservative consumer of legal services.”) Id.  


 
Herbst v. Herbst, 40 So.3d 48 (Fla. 4th DCA 2010) (Error to require a former spouse to 


reimburse the other former spouse for 75% of her attorney’s fees where she has not demonstrated 
a need for such reimbursement.)  


 
Brennan v. Brennan, 122 So.3d 923 (Fla. 4th DCA 2013) (Moving party must adequately 


demonstrate a current need for attorney’s fees.  Court reversed fee award where the Former Wife 
failed to file a current financial affidavit or testify as to her assets and current income.)   


 
Sisca v. Sisca, 165 So.3d 689 (Fla. 4th DCA 2015) (Abuse of discretion to require the 


Former Wife to pay the Former Husband’s attorney fees and expert witness fees totaling 
approximately $120,000; the Former Husband’s income was nearly triple that of the Former 
Wife; the Former Wife would have to invade her approximately $1.3 million in investment 
accounts which were her primary source of income; and the Former Husband had assets.) 
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 5th DCA:   
 


Kelly v. Kelly, 925 So.2d 364 (Fla. 5th DCA 2006) (Trial court erred in failing to award 
the Former Wife all or most of her attorney’s fees and costs; despite having received significant 
monies in equitable distribution, the Former Wife had to buy a home and would need to deplete 
her assets to do so, which would result in an income far below the court’s determination of her 
reasonable monthly need and the Former Husband had the ability to pay.) 


  
Kouzine v. Kouzine, 44 So.3d 213 (Fla. 5th DCA 2010) (Abuse of discretion to order the 


Former Husband to pay a portion of the Former Wife’s fees when the parties were in equal 
financial positions.)   


 
See also Matayek v. Skowronska, 927 So.2d 981 (Fla. 5th DCA 2006) (Award of 


attorney’s fees inappropriate if the parties are left in relatively the same financial position after 
the divorce.) 


 
Serbousek v. Lucas, 191 So.3d 539 (Fla. 5th DCA 2016) (Trial court did not err in 


denying the Former Wife’s request for fees; the court had divided the marital assets roughly 
equally and had awarded Former Wife alimony to equalize the parties’ financial positions.) 
 


McMillan v. McMillan, 977 So.2d 655 (Fla. 5th DCA 2008) (Despite the disparity of 
income between the parties, the trial court did not err in denying the Former Wife fees; the 
Former Wife’s equitable distribution was sufficient to allow her to pay her attorneys any 
additional sums owed  without compromising her lifestyle.)  


 
Eldridge v. Eldridge, 147 So.3d 1048 (Fla. 5th DCA 2014) (Order awarding fees to the 


Former Wife was reversed; despite the disparity in the parties’ incomes, the Former Wife had a 
net worth of almost 3 Million and annual income of $130,000.) 
 
 B. Ability to Pay:   
 
  Azzarelli v. Pupello, 555 So.2d 1276 (Fla. 2d DCA 1989) (Attorney’s fees may not be 
denied a Former Wife in an action to enforce a divorce judgment on the basis that the Former 
Wife’s present husband voluntarily paid her fees to enable her to have adequate representation; a 
party’s ability to pay attorney’s fees and costs must be based upon the resources that are within 
that party’s individual control.) 
 
 Ordini v. Ordini, 701 So.2d 663 (Fla. 4th DCA 1997) (Gifts from the Husband’s parents 
that were regular in both amounts and frequency were appropriately considered in determining 
the Husband’s income for child support purposes.) 
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 Martin v. Martin, 959 So.2d 803 (Fla. 1st DCA 2007) (Occasional gifts of temporary 
support given on an irregular basis may not be imputed as income under §61.16, Florida 
Statutes.) 
 
 Bogos v. Bogos, 936 So.2d 1184 (Fla. 2d DCA 2006) (The fact that a party’s fees have 
already been paid in full is not an appropriate basis for denying a reasonable award of fees.) 
 
  Eiler v. Eiler, 695 So.2d 870 (Fla. 4th DCA 1997) (In considering a request for 
attorney’s fees, the court can consider all income and assets; both marital and non-marital.) 
  
 Wilkinson v. Wilkinson, 714 So.2d 524 (Fla. 5th DCA 1998) (The court must specifically 
identify the source and amount of income imputed to a party and considered in a request for 
attorney’s fees and costs.) 
 
 Emmel v. Emmel, 671 So.2d 282 (Fla. 5th DCA 1996) (Failure to consider evidence of 
ability to pay warrants reversal; financial affidavits and/or other documentation must be admitted 
into evidence and considered by the court and the value of all assets, liquid or illiquid, must be 
considered.) 
 
  Mishoe v. Mishoe, 591 So.2d 1100 (Fla. 1st DCA 1992) (The court must base the fee 
award on the relative financial positions of the parties at the time of dissolution, not at some 
unspecified future date.)  See also Davis v. Davis, 108 So.3d 660 (Fla. 5th DCA 2013).   
 
 Tresser v. Tresser, 737 So.2d 1195 (Fla. 2d DCA 1999) (In determining a party’s ability 
to pay attorney’s fees, the Court must look at and consider the impact of all of the obligations 
imposed by the final judgment, including child support and alimony.) 
 
  Price v. Price, 951 So.2d 55 (Fla. 5th DCA 2007) (Attorney fee award reversed where 
the Husband would have to borrow money to pay both his own and his Wife’s fees in light of his 
support obligations and overall financial situation at the time of the final judgment.)  
 
 Pagonico v. Bye, 975 So.2d 532 (Fla. 4th DCA 2008) (Award of attorney’s fees and costs 
to the Father in paternity proceeding was reversed where the Mother was in no better a financial 
position than the Father to pay the Father’s fees.)   
 
V. REASONABLENESS OF FEES 
 
 Martin v. Martin, 561 So.2d 1266 (Fla. 3d DCA 1990) (The court must hold an 
evidentiary hearing to determine whether the fees and costs incurred for services rendered were 
reasonable.)   
 
 Markovich v. Markovich, 974 So.2d 600 (Fla. 2d DCA 2008) (Attorney fee award was 
reversed because the final judgment lacked findings as to the reasonable amount of hours 
incurred and the reasonable hourly rate.) See also Campbell v. Campbell, 46 So.3d 1221 (Fla. 4th 
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DCA 2010); Macarty v. Macarty, 29 So.3d 434 (Fla. 2d DCA 2010); Kaiser v. Harrison, 985 
So.2d 1226 (Fla. 5th DCA 2008). 
 
 Cole v. Roberts, 661 So.2d 370 (Fla. 4th DCA 1995) (Court erred in determining that the 
wife was entitled to a fee award, and in determining the amount of a reasonable fee, but then 
only ordering the payor party to pay only 56% of that amount without findings justifying the 
reduction.) 
 
  Tendrich v. Tendrich, 544 So.2d 229 (Fla. 3d DCA 1989) (Court’s award of $20,000 was 
an abuse of discretion when the amount of $95,000 was sought by the Wife, was supported by 
the Wife’s expert and not seriously challenged by the Husband as to reasonableness.)  See also 
White v. White, 575 So.2d 767 (Fla. 2d DCA 1991). 
 
VI. TEMPORARY FEE AWARDS 
 


A. Standard:   
 


 Nichols v. Nichols, 519 So.2d 620 (Fla. 1988) (The standard is the same whether for 
temporary or final fees; one party’s need and the other party’s ability to pay.)  
 
 B. Evidence/Findings:  
 
 Jones v. Jones, 671 So.2d 854 (Fla. 5th DCA 1996) (Absent a stipulation, an award of 
attorney’s fees must be determined at an evidentiary hearing.) 
 
 Cherry v. Viker, 197 So.3d 1292 (Fla. 1st DCA 2016) (Trial court’s award of temporary 
fees and costs reversed where only argument of counsel was presented at hearing.) 
 
 Piluso v. Piluso, 622 So.2d 117 (Fla. 4th DCA 1993) (Court is not required to make 
specific findings in writing or on the record but the record must contain sufficient evidence to 
support the amount of  temporary fees.)   
 
 But see Moore v. Kelso-Moore, 152 So.3d 681 (Fla. 4th DCA 2014) (Trial court’s failure 
to make findings as to the reasonable number of hours expended by the Wife’s law firm or the 
reasonable hourly rates of law firm members required reversal.) 
 
 Trainor v. Trainor, 199 So.3d 523 (Fla. 4th DCA 2016) (Trial court must address 
reasonableness of the Wife’s fee as to both number of hours and hourly rate.) 
 
 Baker v. Baker, 35 So.3d 76 (Fla. 2d DCA 2010) (Trial court must support award of 
temporary fees with factual findings regarding the reasonableness of the hourly rates and the 
time expended.) 


  
 Safford v. Safford, 656 So.2d 485 (Fla. 2d DCA 1994) (Trial court must determine 
amount of reasonable temporary fees and costs.) 
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 Routh v. Thompson, 82 So.3d 157 (Fla. 2d DCA 2012) (Trial court’s failure to make 
factual findings regarding the Wife’s need and the Husband’s ability to pay required reversal.)  
See also Chhouri v. Chhouri, 2 So.3d 987 (Fla. 2d DCA 2008). 


  
 Heysek v. Heysek, 997 So.2d 489 (Fla. 2d DCA 2008) (Award of temporary attorney’s 
fees to the Wife reversed due to the failure of the trial court to set forth factual findings as to the 
reasonableness of the hourly rate and number of hours expended.) 


 
C.  Burden of Proof: 


  
 Addie v. Coale, 120 So.3d 344 (Fla. 4th 2013) (The party seeking fees has the burden of 
proving the reasonableness and necessity of the fees sought.) 
 


D.  Miscellaneous Case Notes:   
 
 Rathman v. Rathman, 721 So.2d 1218 (Fla. 5th DCA 1998) (Wife did not demonstrate a 
need for temporary fees where her own financial affidavit showed a substantial amount of cash 
on hand.) 
 
  Robbie v. Robbie, 591 So.2d 1006 (Fla. 4th DCA 1991) (Fla. Stat. §61.16 not designed 
to make an impecunious spouse’s lawyer his or her banker.) 
 
 Trespalacios v. Trespalacios, 978 So.2d 858 (Fla. 2d DCA 2008) (Award of temporary 
attorney’s fees and costs to the Wife reversed where the court’s awards of temporary support and 
temporary exclusive use of the marital home placed the parties in substantially equal positions.) 
 
 Berg-Perlow v. Perlow, 38 So.3d 891(Fla. 4th DCA 2010) (Trial courts have broad 
discretion in rendering temporary awards which the appellate courts are very reluctant to 
interfere with except under the most compelling of circumstances.)   
 
 Young v. Young, 898 So.2d 1076 (Fla. 3d DCA 2005) (Abuse of discretion found only 
where no reasonable man would take the view adopted by the trial court.)  
 
 But see Kasm v. Kasm, 933 So.2d 48 (Fla. 2d DCA 2006) (Temporary fee award of 
$10,000 reversed where the trial court did not explain how it determined that such amount was a 
reasonable fee and the appellate court could not discern how trial court reached that conclusion.  
 
 See also Derrevere v. Derrevere, 924 So.2d 987 (Fla. 4th DCA 2006) (Husband entitled 
to a credit for temporary attorneys’ fees paid by him where it was determined in a prior appeal 
that the trial court erred in granting the Wife any award of attorney’s fees.)  
  
 Baker v. Baker, 35 So.3d 76 (Fla. 2d DCA 2010) (A temporary fee award does not create 
vested rights and may be modified or vacated at any time during the litigation.)   
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VII. FINAL FEE AWARDS 
 


A. Pleadings:  A claim for attorney’s fees, whether based on statute or contract, 
must be specifically pled in original action by either petition or motion. 
 


 Watson v. Watson, 124 So.2d 340 (Fla. 1st DCA 2013) (Party’s failure to request 
attorney’s fees or costs in her pleading amounted to a waiver; the issue is that of notice to the 
opposing party.) 
 
 Longmeier v. Longmeier, 921 So.2d 808 (Fla. 1st DCA 2006) (Award of fees to the 
Former Wife were limited to those incurred after the date of her request for fees; the award 
could not include fees incurred for motions which were heard and ruled on before that date; 
Former Wife had not previously requested fees relating to those motions.) 
 


B. Evidentiary Hearing required: 
  
 Soterakis v. Soterakis, 913 So.2d 688 (Fla. 5th DCA 2005) (Absent a stipulation, an 
award of attorney’s fees in a dissolution proceeding must be determined at an evidentiary 
hearing.)   
 
 Newman v. Newman, 121 So.3d 661 (Fla. 1st DCA 2013) (Trial court erred in awarding 
the Wife attorney’s fees without holding an evidentiary hearing to allow the Husband an 
opportunity to  dispute the reasonableness of the attorney’s hourly rate and time claimed). 


 
C. Proof: 


 
 Tucker v. Tucker, 513 So. 2d 733 (Fla. 2d DCA 1987) (Review of records required to 
determine the reasonableness of hours expended; the failure to produce records or a summary of 
the fees incurred may result in reduction of the amount awarded.) 
 
  Braswell v. Braswell, 4 So.3d 4 (Fla. 2d DCA 2009) (Award of attorney’s fees and costs 
requires competent and substantial evidence such as invoices, records, and other information 
detailing the services provided as well as the attorney’s testimony; case NOT remanded because 
Wife introduced NO evidence in original proceeding to support an award of fees and costs.) 
 
  Ingram v. Ingram, 115 So.3d 1107 (Fla. 5th DCA 2013) (Attorney’s fee award reversed 
where the Former Wife’s counsel failed to present any evidence or an affidavit to support a 
request for fees.) 
 
 But see Cozzo v. Cozzo, 2015 WL 589812 (Fla. 3d DCA 2015) (Testimony from the 
Former Wife’s counsel was not required where the Former Wife presented testimony of an 
attorney’s fees expert and testimony of her attorney’s records custodian through whom the trial 
court admitted invoice timesheets detailing the work performed.) 
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D. Objections to Costs:  An objection to costs must be raised before a hearing on 
that issue 


 
 Catalano v. Catalano, 802 So.2d 1146 (Fla. 2d DCA 2001) (Error to deny the Wife’s 
request for an accountant’s fee solely on the  basis that the accountant did not testify where the 
Husband had not specifically objected to the setting of the expert witness fee; objection must be 
made before the evidentiary hearing.) 
 


E. Written Findings of Fact Required:  Court must make specific written 
findings re: (1) Need, (2) Ability to pay, (3) Hourly rate, (4) Number of hours 
expended; and (5) Appropriateness of any enhancement or reduction.  
 


 Perrin v. Perrin, 795 So.2d 1023 (Fla. 2d DCA 2001) (A trial court must make findings 
as to one spouse’s ability to pay fees and the other spouse’s need to have fees paid before 
granting or denying an award of attorney’s fees.)   
 
 Powers v. Powers, 193 So.3d 1047 (Fla. 2d DCA 2016) (The trial court must make 
findings of fact sufficient to allow appellate review of a decision to grant or deny attorney’s fees 
under Fla. Statutes §61.16.) 
 
 Hoffay v. Hoffay, 555 So.2d 1309 (Fla. 1st DCA 1990) (The presence of competent 
substantial evidence to support an award of fees does not obviate the need for specific findings 
concerning the hourly rate, the number of hours reasonably expended, and the appropriateness 
of reduction or enhancement factors.) 
 
  Mitchell v. Mitchell, 141 So.3d 1228 (Fla. 1st DCA 2014) (A generalized finding that the 
hours and rate on Wife’s affidavit of attorney’s fees are reasonable is insufficient.) 
  
 Schwartz v. Schwartz, 965 So.2d 832 (Fla.1st DCA 2007) (Error to merely state that the 
amount and rate charged by the Former Husband’s attorney is the reasonable fee for the Former 
Wife’s attorney.) 
 
 Campbell v. Campbell, 46 So.3d 1221 (Fla. 4th DCA 2010) (Trial court cannot merely 
find that the Wife had a need and the Husband had the ability to pay and award the Wife the fee 
charged by her counsel; appropriate findings are required.)  
 
 Simpson v. Simpson, 780 So.2d 985 (Fla. 5th DCA 2001) (Trial court erred in awarding 
fees to the Former Wife without findings as to the number of hours reasonably spent and hourly 
rate even if the record contained sufficient evidence to determine those issues.)  


 
F. Award Must be Supported by the Evidence:   


 
 McCants v. McCants, 984 So.2d 678 (Fla. 2d DCA 2008) (Award of fees reversed due to 
lack of competent, substantial evidence to support the amount of the award.) 
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 Doll v. Doll, 28 So.3d 233 (Fla. 2d DCA 2010) (Fees to the Husband were reversed 
where there was no evidence to support the determination that the Wife had the ability to pay.) 
 
 Bohner v. Bohner, 997 So.2d 454 (Fla. 4th DCA 2008) (Award of fees to the Former 
Wife was reversed where the trial court failed to make factual findings regarding the Former 
Wife’s need for payment of her fees by the Former Husband.)  


 
G. Payment of Fees Awarded:  Time for payment must be reasonable.  


Unreasonable payment plan would discourage attorneys from representing 
impecunious client and thereby defeat the purpose of Fla. Stat. §61.16. 
 


 Urbieta v. Urbieta, 469 So.2d 930 (Fla. 3d DCA 1985) (Payment schedule which would 
take the Husband eight (8) years to discharge an obligation of $5,800 in fees was “manifestly 
erroneous” where the Husband had assets of $391,000.00)  


 
 Williams v. Williams, 697 So.2d 1311 (Fla. 3d DCA 1997) (Appellate court reversed 
attorney’s fees award which allowed the Husband to make minimal payments to the Wife’s 
counsel on a monthly basis.)  
 
 Lewis v. Lewis, 699 So.2d 808 (Fla. 1st DCA 1997) (Payment schedule which required 
the Former Husband to pay less than the interest accruing monthly on the total obligation 
established in the final judgment was reversed.)  See also Bleakley v. Bleakley, 680 So.2d 1048 
(Fla. 4th DCA 1996).  
 
 Wright v. Wright, 965 So.2d 1168 (Fla. 2d DCA 2007) (Although trial court found that 
the Husband had the ability to pay the Wife’s attorney’s fees, the court’s payment schedule 
allowed the Husband  to delay payment until the sale of the marital residence which might not be 
until the year 2019; appellate court found structure of payment unreasonable and reversed.)  
 
 Beckstrom v. Beckstrom, 183 So.3d 1067(Fla. 4th DCA 2015) (Trial court must set forth 
some factual basis for a specific payment plan imposed.) 
 


H. Miscellaneous Case Notes:   
 


 Woolf v. Woolf, 901 So.2d 905 (Fla. 4th DCA 2005) (Partial fee award to the Former 
Wife was reversed where the parties were in financial parity; the Former Wife’s assets 
substantially exceeded those of the Former Husband, pulling them into parity despite his greater 
income.)  
 
 Derrevere v. Derrevere, 899 So.2d 1152 (Fla. 4th DCA 2005) (Trial court equalized 
assets and income of the parties at the time of the final judgment; the Former Husband’s 
“superior future income prospects” does not translate into an ability to pay; award of fees to the 
Former Wife reversed.)  
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 Scott v. Scott, 888 So.2d 81 (Fla. 1st DCA 2004) (Fees award was reversed where no 
testimony was presented regarding the parties’ income and the court made no findings as to the 
parties’ financial needs and abilities.) 
  
 Martin v. Martin, 959 So.2d 803 (Fla. 1st DCA 2007) (Trial court made no factual 
findings to explain its rationale for denying fees to the Former Husband where the Former Wife 
earned 2 ½ times that earned by the Former Husband and it appeared that the trial court 
considered parental gifts to the Former Husband as income and imputed them as income or 
financial resources to him; case remanded.)  
  
 Phillips v. Ford, 68 So.3d 257 (Fla. 4th DCA 2010) (It is insufficient to show only an 
ability to pay of one party; the adverse party must prove a need for payment or for a contribution 
to his or her attorney’s fees.) 
 


I. Reservation of Jurisdiction by Trial Court:  If properly pled and requested 
before final hearing, the court should reserve jurisdiction for a later 
attorney’s fees hearing.  The court may reserve as to both entitlement and 
amount. 


 
 Bailey v. Bailey, 392 So.2d 49 (Fla. 3d DCA 1981) (A trial court does not have 
jurisdiction to make an attorney’s fees award in a dissolution action after final judgment unless it 
has reserved jurisdiction in the final judgment.)  See also Berlin v. Berlin, 395 So.2d 1260 (Fla. 
3d DCA 1981); Richards v. Bennett, 642 So.2d 668 (Fla. 3d DCA 1994). 
 
VIII. SUIT MONEY AND COSTS 
 


A. Taxation of Costs:   
 
 The Statewide Uniform Guidelines for Taxation of Costs in Civil Actions sets forth those 
litigation costs that  


1) should be taxed,  
2) may be taxed,  and  
3) should not be taxed. 


 
 These guidelines were amended effective January 1, 2014.  See In Re Amendments To 
Uniform Guidelines For Taxation Of Costs, 915 So.2d 612 (Fla. 2005).  
 
 The purpose and application of the Guidelines expressly provides that they are advisory 
only.   
 
 The taxation of costs in any particular proceeding is within the broad discretion of the 
trial court.” Id.   
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 The burden of proof is on the moving party to show that all the requested costs were 
reasonably necessary either to defend or prosecute the case at the time the action precipitating 
the cost was taken. Id. 
 
 The Guidelines set forth the three categories of costs and specifics regarding the items 
listed in each category. Such categories (as more specifically defined in the Guidelines) are as 
follows: 
 


1) The litigation costs that should be taxed include depositions, documents and 
exhibits, expert witnesses, witnesses, court reporting costs other than for depositions, 
and reasonable charges incurred for requiring the services of special magistrates, 
guardians ad litem, and attorneys ad litem. 


 
 Fatolitis v. Fatolitis, 271 So.2d 227 (Fla. 2d DCA 1973) (Depositions which serve a 
useful purpose may be taxable as costs, even if they are not introduced into evidence.)  
 
 Manuel v. Manuel, 498 So.2d 1369 (Fla. 1st DCA 1986) (Whether to grant costs for 
Wife’s accountant was in trial court’s discretion; furthermore court has authority to award expert 
witness fee based on its experience, its observation of  the witness’s testimony at trial, and its 
review of the record.) 
 


Franklin & Criscuolo/Lienor v. Etter/Guardian Ad Litem, 924 So.2d 947 (Fla. 3d DCA 
2006) (Guardian ad litem fees may be charged as a cost of litigation and the trial court has 
inherent authority to ensure that a court appointed GAL is paid, even at the expense of a properly 
filed charging lien.)  
 


2) The litigation costs that may be taxed previously included mediation fees  and 
 expenses, and reasonable travel expenses of experts and witnesses.  The 2014 
 amendments now include the following additional litigation costs which may be  
 taxed:  electronic discovery expenses, the cost of producing copies of relevant  
 electronic media in response to a discovery request, and the cost of converting  
 electronically stored information to a reasonably usable format in response to a  
 discovery request. 
 


3)  The litigation costs that should not be taxed include the cost of long distance  
 telephone calls with witnesses, both expert and non-expert (including conferences 
 concerning scheduling of depositions or requesting witnesses to attend trial), any  
 expenses relating to consulting but non-testifying experts, costs incurred in  
 connection with any matter which was not reasonably calculated to lead to the  
 discovery of admissible evidence, travel time of attorneys and experts, and  travel  
 expenses of attorneys.  


 
 Note:  The 2014 amendments now include the cost of privilege review of 
 documents, including electronically stored information, as a litigation cost that 
 should not be taxed. 
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 Hahamovitch v. Hahamovitch, 133 So.3d 1062 (Fla. 4th DCA 2014) (Wife was not 
entitled to attorney’s fees for her attorney’s travel time.) 
 


B. Suit Money:  Suit money includes expenses other than costs and includes attorney’s 
fees and costs not within the scope of the Statewide Uniform Guidelines for Taxation 
of Costs.   


 
Stoler v. Stoler, 679 So.2d 837 (Fla. 2d DCA 1996) (Trial court did not err in awarding 


costs to the Former Wife, although some items were not within the scope of the statewide 
uniform guidelines for the taxation of costs; the court has broad discretion in awarding suit 
money.) 


 
Payne v. Payne, 481 So.2d 551 (Fla. 2d DCA 1986) (“Suit money” authorized in 


dissolution proceedings under Fla. Stat. §61.16 contemplates a broader range of expenses than 
the costs which are ordinarily taxable in other civil cases.) See also Hahamovitch v. 
Hahamovitch, 133 So.3d 1062 (Fla. 4th DCA 2014). 


 
C. Miscellaneous Case Notes:   
 


 Wright v. Wright, 577 So. 2d 1355 (Fla. 1st DCA 1991) (Travel fees of Wife’s attorney 
found taxable; Wife’s hiring of attorney 60 miles from home located in small community where 
the Husband was a prominent physician was reasonable.) 
 
 Bohner v. Bohner, 24 So.3d 622 (Fla. 4th DCA 2009) (Trial court’s inclusion of 
additional time expended traveling to hearings caused by the Husband’s vexatious litigation was 
affirmed by the appellate court)   
 
 Foster v. Foster, 220 So.2d 447 (Fla. 3d DCA 1969) (Cost of the Wife’s travel to Miami 
to defend the Husband’s Petition for Modification was an allowable expense.)  
 
 Peacock v. Peacock, 394 So.2d 1066 (Fla. 4th DCA 1981) (Cost of the Former Wife’s 
travel to Florida from South Africa to attend a hearing on a motion for contempt for the Former 
Husband’s failure to pay child support was an allowable expense even though the Former Wife 
was required to travel to the United States once yearly to maintain her citizenship.) 
 
 Sochia v. Sochia, 573 So. 2d 388 (Fla. 4th DCA 1991) (Trial court’s denial of the Former 
Wife’s request for suit money was reversed; the Former Wife was prepared to present proof of 
the amount of suit money spent litigating the dissolution.) 
 


D. Interest:  
 
  Quality Engineered Installation v. Higley South Inc., 670 So.2d 929 (Fla. 1996) (Interest 
on fees and costs begins to accrue on the date entitlement is fixed.)   
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 Wright v. Wright, 965 So.2d 1168 (Fla. 2d DCA 2007) (Trial court was ordered to award 
interest on the amount of the award of attorney’s fees from the date of entitlement.) 
 
 
 
IX. OFFERS OF SETTLEMENT AND ATTORNEY’S FEES 
 
 Aue v. Aue, 685 So.2d 1388 (Fla. 1st DCA 1997) (There is no authority for a court to 
deny attorney’s fees in a dissolution case solely for a party’s failure to accept an offer of 
settlement.) See also Levy v. Levy, 900 So.2d 737 (Fla. 2d DCA 2005). 
 
 Gauthier v. Gauthier, 768 So.2d 1119 (Fla. 2d DCA 2000) (Trial court improperly denied 
counsel fees to the Wife by relying on the “fact” that she rejected a settlement offer, a fact which 
was not supported by the record.)  
 
 Kaiser v. Harrison, 985 So.2d 1226 (Fla. 5th DCA 2008) (Although trial courts in marital 
dissolution proceedings have the authority under Fla. Stat. § 61.16 to deny fees for various forms 
of litigation misconduct, there is no authority for denying attorney’s fees in dissolution cases 
solely for the failure to accept an offer of settlement.) 
 
 Palmer v. Palmer, 2016 WL 4205368, 41 FLW D1824, ___So.3d ____ (Fla. 1st DCA 
2016 (While the court may consider special circumstances in addition to the parties’ financial 
situations when determining entitlement to attorney’s fees in a dissolution proceeding, no 
authority exists for denying fees solely based on a party’s failure to accept an offer of 
settlement.) 
 
 Diaz v. Diaz, 826 So.2d 229 (Fla. 2002) (Fees may be assessed against a party and 
counsel for failure to accept a reasonable settlement proposal and bad faith litigation.  However, 
there must be an express finding of bad faith conduct that is supported by detailed findings of 
fact describing the specific bad faith conduct that resulted in unnecessary fees.  A general finding 
of bad faith conduct will not suffice.)  
 
  Furthermore, §90.408, Florida Statutes provides that evidence of an offer to compromise 
a claim which was disputed as to validity or amount, as well as any relevant conduct or 
statements made in negotiations concerning a compromise, is inadmissible to provide liability or 
absence of liability for the claim or its value.   
 
 Note that effective January 2014, Rule 1.442(c)(2)(B), Fla. R. Civ. P., was amended to 
clarify that a proposal for settlement must resolve all claims between the proponent and the party 
to whom the proposal is made except claims for attorneys’ fees, which may or may not be 
resolved in the proposal. 
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X. ATTORNEY’S FEES IN PRE-NUPTIAL AND POST-NUPTIAL AGREEMENTS 
 
 Belcher v. Belcher, 271 So.2d 7 (Fla. 1972) (Parties cannot limit or otherwise contract 
away entitlement to or the amount of a temporary fee award in a pre-nuptial or a post-nuptial 
agreement.)  
 
 Sasnett v. Sasnett, 683 So.2d 177 (Fla. 2d DCA 1996) (Wife was not precluded from 
seeking additional temporary fees despite the parties’ oral stipulation; the court found that the 
terms of the stipulation did not clearly demonstrate an intent to waive future rights as to 
attorney’s fees and costs.)  
 
 Lord v. Lord, 993 So.2d 562 (Fla. 4th DCA 2008) (Provision in the parties’ antenuptial 
agreement that required each party to pay his or her own attorney’s fees and costs was void 
against Florida’s public policy and unenforceable.)  
 
 McNamara v. McNamara, 988 So.2d 1255 (Fla. 5th DCA 2008) (A waiver of temporary 
attorney’s fees in a prenuptial agreement governed by Georgia law was deemed unenforceable in 
Florida as against public policy.) 
 
 Khan v. Khan, 79 So.3d 99 (Fla. 4th DCA 2012) (Pending the actual dissolution of 
marriage, Florida’s public policy permits the award of temporary attorney’s fees to a spouse even 
where an agreement provides otherwise; the parties had reconciled for a period of time and the 
court had not approved their marital settlement agreement.) 
 
 But see Lashkajani v. Lashkajani, 911 So.2d 1154 (Fla. 2005) (A prevailing party 
provision concerning litigation over the validity of the agreement is enforceable.)  


 
XI. PREVAILING PARTY FEE CLAUSES 
 
 Davids v. Davids, 718 So.2d 1263 (Fla. 2d DCA 1998) (Where a marital settlement 
agreement incorporated into a final judgment of dissolution of marriage provides attorney’s fees 
for a prevailing party in the event of a breach of the agreement, the trial judge is without 
discretion to decline to enforce the provision.)  
 
 Mott v. Mott, 800 So.2d 331 (Fla. 2d DCA 2001) (Court is required to apply a prevailing 
party fee provision in a marital settlement agreement which has been incorporated into a final 
judgment for dissolution of marriage.) 
 
 Conway v. Conway, 111 So.3d 925 (Fla. 1st DCA 2013) (A trial court lacks discretion to 
decline to award a prevailing party fees award once one party has been deemed to have 
prevailed.)  
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 Hutchinson v. Hutchinson, 687 So.2d 912 (Fla. 4th DCA 1997) (Trial court has discretion 
to determine which party prevailed for purposes of an attorney’s fee provision; the test is to 
determine which party prevailed on significant issues tried before the court.) 
 
 Sacket v. Sacket, 115 So.3d 1069 (Fla. 4th DCA 2013) (Where the parties’ agreement 
provides that one party is obligated to pay the other party’s fees if a party defaults on an 
obligation under the agreement but the trial court does not find a default, the fee provision is 
inapplicable.)   
 
 Schoenlank v. Schoenlank, 128 So.3d 118 (Fla. 3d DCA 2013) (Where litigation ends in a 
tie, with each party prevailing in part and losing in part on the significant issues, the court has 
discretion to deny fees to both parties.)  
 
 Berg v. Young, 175 So.3d 562 (Fla. 4th DCA 2015) (Husband entitled to prevailing party 
fees pursuant to prenuptial agreement which provided for prevailing party fees if either party 
sought to void the agreement; the Wife sought to void the agreement and the court upheld the 
agreement as valid.)  See also Lashkajani v. Lashkajani, 911 So. 2d 1154 (Fla. 2005). 
 
XII. ATTORNEY’S FEES WAIVER IN MARITAL SETTLEMENT AGREEMENTS 
  
  Trowbridge v. Trowbridge, 674 So.2d 928 (Fla. 4th DCA 1996) (Fee waiver provisions 
contained in a mediation settlement agreement are generally valid and enforceable; the execution 
of a mediation settlement agreement contemplates a prompt and final resolution of the case.)  
 
 Salisele v. Sapicas, 183 So.3d 863 (Fla. 3d DCA 2015) (Parties’ marital settlement 
agreement expressly stated that each party would be responsible for his or her attorney’s fees. 
The agreement was ratified by the trial court.  The Mother failed to request a modification of the 
attorney’s fees provision of the agreement or request the court to reserve jurisdiction to rule on 
the award of attorney’s fees at a later date.  Accordingly, the Mother waived any right to later 
claim attorney’s fees in the child custody dispute.)   
 
 Tucker v. Greenberg, 674 So.2d 808 (Fla. 5th DCA 1996) (Former Wife did not waive 
attorney’s fees in a modification proceeding where the provision in the parties’ agreement lacked 
specific language waiving fees in future enforcement or modification proceedings.) 
 
 Caryi v. Caryi, 119 So.3d 508 (Fla. 5th DCA 2013) (Attorney’s fees provision in the 
marital settlement agreement providing that each party would pay his or her own fees in the 
dissolution proceeding did not amount to a waiver of fees in a post judgment action to establish 
the Former Husband’s child support obligation upon the termination of his obligation to pay 
unallocated family support.)  
 
XIII. INVASION OF ASSETS 
 
 Schmitz v. Schmitz, 891 So.2d 1140 (Fla. 4th DCA 2005) (A court may require parties to 
fund continuing litigation through their retirement accounts.) 
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  Sisca v. Sisca, 165 So.3d 689 (Fla. 4th DCA 2015) (Court erred in awarding attorney’s 
fees to the Former Husband; the Former Wife would be required to invade her non marital assets 
to pay fees while the Former Husband’s income was significantly greater than that of the Former 
Wife.) 
 
XIV. APPELLATE FEES 
 


A. Temporary Fees:   
 
 Fla. Stat. §61.16 specifically allows the trial court to award temporary appellate 
attorneys’ fee and costs in domestic relations matters.   
 
 Fla. R. App. P. 9.600(c)(1) provides the trial court with continuing jurisdiction during an 
appeal to award temporary appellate fees and costs.   
 
 Swartz v. Swartz, 691 So.2d 2 (Fla. 3d DCA 1996) (A motion for temporary appellate 
fees and costs must be filed in the trial court.)   
 
 Garcia v. Collazo, 178 So.3d 429 (Fla. 3d DCA 2015) (A motion for fees must be a 
separate document and must state the grounds on which recovery is sought.) 
 
 Kasm v. Lynnel, 975 So.2d 560 (Fla. 2d DCA 2008) (An order on a motion for temporary 
appellate fees must be obtained before the appellate proceeding is concluded;  a trial court cannot 
award attorneys’ fees at the conclusion of litigation for services rendered in an earlier appeal 
without authorization from an appellate court.) 
 


B. Final Fees for Appeal:   
 


 Fla. R. App. P. 9.400(b):  A motion seeking final fees for an appeal must be filed with the 
appellate court per Fla. R. App. P. 9.400 (b) within the time for service of a reply brief. 
 
 (Note:  A reply brief is the last brief filed and comes after the answer brief.  However, it is wise 
to file a motion for appellate fees with your brief, whether it be the initial brief or the answer 
brief so that you do not forget to do so and be precluded from receiving an award of fees.) 
 
 Ervin v. D.O.R., 162 So.3d 1261 (Fla. 1st DCA 2014) (A party seeking appellate fees 
must file a separate motion; the Father’s request for appellate fees was denied where his request 
for fees was made in a paragraph in his amended initial brief.) 
 
 White v. White, 695 So.2d 381 (Fla. 4th DCA 1997) (Unless the order provides otherwise, 
a blanket grant of a motion for appellate attorney’s fees under Fla. Stat. §61.16 is only a 
determination that the issue of appellate fees should be addressed by the trial court to determine 
if the moving party has a need for an award of fees and the adverse party an ability to pay.)  
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 Rados v. Rados, 791 So.2d 1130 (Fla. 2d DCA 2001) (A trial court cannot award 
appellate attorney’s fees unless the appellate court has authorized such an award).   
  
 Note:  The Rados opinion is extremely informative regarding the appellate court’s 
reasoning when faced with a motion for appellate attorney’s fees in a family law matter. 
 
 Taylor v. Taylor, 734 So.2d 473 (Fla. 4th DCA 1999) (Although the parties’ financial 
resources is the primary factor to be considered in a request for appellate fees, the appellate 
court can consider the merits of the litigation pursuant to Rosen.) 


 
C. Need and Ability to Pay:   
 


 Tremblay v. Tremblay, 687 So.2d 313 (Fla. 4th DCA 1997) (Unless an appellate party’s 
cause is deemed to be frivolous, the trial court shall consider a party’s need and the other party’s 
ability to pay in determining whether to make attorney’s fees and costs awards at the appellate 
level.)   
 
 Linstroth v. Dorgan, 2 So.3d 305 (Fla. 4th DCA 2008) (Award of temporary appellate 
attorney’s fees and costs to the Former Wife was affirmed where there was a significant disparity 
in the parties’ finances which created a substantial financial imbalance; the Former Husband had 
ability to pay the fees awarded and the Former Wife should not be required to place herself in a 
position where she would substantially deplete all or a significant portion of her assets to pay her 
appellate attorney’s fees and costs.)  


 
D. Review of Trial Court’s Fee Order:   
 


 Fla. R. App. P. 9.400(c) requires that a motion for appellate court review of the trial 
court’s fee order be filed in the appellate court within 30 days of the trial court’s order. 
 
 Harrison v. Gattozzi, 992 So.2d 865 (Fla. 5th DCA 2008) (Fee awards are considered 
premature and not appealable if they only determine entitlement; an appealable order must 
determine the amount of fees as well.  Here the appeal was deemed premature where it was 
unclear whether the court decided that the father was entitled to an award of attorney’s fees and 
no amount was determined.)  
 
 Romerhaus v. Romerhaus, 7 So.3d 1143 (Fla. 2d DCA 2008) (Appeal of the Former 
Wife’s entitlement to attorney’s fees was nonfinal and nonappealable because the trial court did 
not establish the amount of the award.)  See also Castaldi v. Castaldi, 968 So.2d 713 (Fla. 2d 
DCA 2007); Shadwick v. Shadwick, 132 So.3d 915 (Fla. 2d DCA 2014); Alarcon v. Alarcon, 135 
So.3d 542 (Fla. 2d DCA 2014). 
 
 Note: This applies to all fee awards, not just those for an appeal. 
 


E. Costs for Appeal:   
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 Fla. R. App. P. 9.400(a) provides that costs shall be taxed in favor of the prevailing party 
unless the court orders otherwise.  Taxable costs include: 
 


1) Fees for filing and service of process; 
2) Charges for preparation of the record and any other hearing or trial transcripts 


necessary to determine the proceeding; 
3) Bond premiums; and 
4) Other costs permitted by law. 
 


 Vella v. Vella, 691 So.2d 612 (Fla. 4th DCA 1997) (Motions to tax costs must be served 
in the trial court within 30 days after issuance of the mandate.) 
 
 Garcia vs. Collazo, 178 So.3d 429 (Fla. 3d DCA 2015) (The time limit for filing a 
motion for appellate costs is jurisdictional and cannot be waived.) 
 


F. Appellate Fees in Paternity Actions:  Conflict exists between circuits   
 


 Note: There exists a conflict between several of the districts as to whether appellate 
attorney’s fees may be obtained under §742.045 in paternity actions.   The Second and the 
Fourth districts allow such awards whereas the Fifth does not.  The Fifth bases its rulings on the 
precise language of the statute and the fact that it omits any reference to appellate proceedings. 
  
 B.K. v. S.D.C., 122 So.3d 980 (Fla. 2d DCA 2013) (Fla. Stat. §742.045 allows appellate 
attorney fees in paternity actions.) See also M.J.I. v. A.J.K., 55 So.3d 732 (Fla. 2d DCA 2011). 
 
 McPherson v. Bittner, 126 So.3d 1230 (Fla. 4th DCA 2012) (Award of appellate fees in 
paternity action upheld based on order granting fees in earlier appeal; See concurring opinion.) 
 
 Starkey v. Linn, 727 So.2d 386 (Fla. 5th DCA 1999) (Fla. Stat. §742.045 does not 
authorize appellate fees in paternity cases.) 
 
XV. ENFORCEMENT OF FEE AWARDS 
 
 Fishman v. Fishman, 656 So.2d 1250 (Fla. 1995) (An award of attorney’s fees is 
enforceable by contempt; here civil contempt could be used to enforce the payment of attorney’s 
fees owed by one former spouse to the other for attorney’s fees incurred to enforce timesharing.)  
 
 Robbie v. Robbie, 683 So.2d 1131 (Fla. 4th DCA 1996) (The entry of a money judgment 
for attorney’s fees does not preclude enforcement of the underlying order by contempt.)  
 
XVI. BANKRUPTCY 
 
 In 2005, the Bankruptcy Abuse Prevention and Consumer Protection Act (“BAPCPA”) 
was amended as it relates to Family Law matters, the effect of which was to make it more 
difficult to discharge domestic support obligations, including attorney’s fees. 
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 As a general rule, if fees are awarded in the nature of support, they are not dischargeable 
in bankruptcy. 
 
 Hirschenson v. Hirschenson, 996 So.2d 905 (Fla. 4th DCA 2008) (Former Wife entitled 
to reasonable attorney’s fees for action taken by her counsel in a bankruptcy case.) 
 
 Fortner v. Fortner, 631 So.2d 327 (Fla. 2d DCA 1994) (Fees the Former Wife incurred in 
bankruptcy court to establish that the Former Husband’s bankruptcy did not discharge his 
obligation to pay alimony and child support could be assessed  in either state or federal forum.) 
 
 Scharmen v. Scharmen, 613 So.2d 121 (Fla. 1st DCA 1993) (Former Husband’s 
obligation to pay the attorney’s fees incurred by the Former Wife in post dissolution action was 
non-dischargeable because it was in the nature of alimony, maintenance, or support.) 
 
 Giller v. Giller, 652 So.2d 1246 (Fla. 3d DCA 1992) (Trial court did not err in its 
determination that its earlier award of attorney’s fees in a dissolution action was based on the 
Wife’s needs and therefore a debt in the nature of support and not dischargeable by the Husband 
in bankruptcy.) 
  
 Satterfield-Price v. Parrish, 2014 WL 1117994 (M.D. Fla. 2014) (The attorney’s fees and 
costs incurred by the Former Wife in her effort to enforce obligations connected with child 
custody and child support were not in the nature of sanctions for contempt, but were in the nature 
of support and accordingly were not dischargeable in bankruptcy.) 
 
XVII. CHALLENGING THE REASONABLENESS OF THE FEES REQUESTED 
 


A. Findings required: 
 
 Dralus v. Dralus, 627 So.2d 505 (Fla. 2d DCA 1993) (The amount of the fees sought by 
a party seeking such an award must be reasonable.)  
  
 Florida Compensation Fund v. Rowe, 472 So.2d 1145 (Fla. 1985) (Court may disregard 
the hourly rate being charged by an attorney and use the criteria set forth in the Rules of 
Professional Conduct (currently Rule 4-1.5(1).) 
 
 Rosen v. Rosen, 696 So.2d 697 (Fla. 1997) (Fla. Stat. §61.16 governs the standard to be 
applied in determining an award of fees in family law cases.  The lodestar, produced by 
multiplying a reasonable number of hours by a reasonable hourly rate, may be used as a starting 
point to determine a reasonable attorney’s fee; however a court may consider all the 
circumstances of a case in awarding attorney’s fees under §61.16 and, moreover, if a court finds 
that an action is frivolous or brought primarily to harass the other party, the court may deny a 
request for fees to the party bringing the suit.) 
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 Zucker v. Zucker, 774 So.2d 890 (Fla. 4th DCA 2001) (Court must make specific findings 
as to the hourly rate, number of hours reasonably expended, and the appropriateness of the 
reduction or enhancement factors. 
 
 Cone v. Cone, 656 So.2d 270 (Fla. 4th DCA 1995) (Attorney’s fee award to the Wife was 
reversed and remanded where the trial court used an hourly rate without evidentiary support or 
explanation.) 
 
  Hay v. Hay, 944 So. 2d 1043 (Fla. 4th DCA 2006) (Attorney’s fee award reversed due to 
lack of specific findings with regard to the number of hours reasonably spent on the litigation 
and the reasonable hourly rate.)  
 
 Voronin v. Voronina, 995 So.2d 1049 (Fla. 2d DCA 2008) (Order awarding fees must 
contain specific findings about both the reasonable hourly rate and the reasonable amount of 
hours expended.) 
 
  Taylor v. Lutz, 134 So.3d 1146 (Fla. 1st DCA 2014) (Trial court abused its discretion in 
awarding Former Wife $1,000.00 in fees without first fixing the lodestar amount.) 
 


B. Unit billing: Unacceptable 
 
 The Florida Bar v. Richardson, 574 So.2d 60 (Fla. 1990) (Florida Supreme Court found 
absolutely no justification for unit billing; a practice where an attorney bills a predetermined 
number of minutes for a given task.)   
 
 Browne v. Costales, 579 So.2d 161 (Fla. 3d DCA 1991) (Practice of unit billing 
unacceptable; the Rules of Professional Conduct, Rule 4-1.5 provide the factors upon which a 
reasonable fee can be based.) 
  


C. Hand-holding:  Improper to assess fees not reasonably necessary against 
opposing  party 


 
 Guthrie v. Guthrie, 357 So.2d 247 (Fla. 4th DCA 1978) (Amount of fees assessed against 
Husband reduced; work that was not reasonably necessary but performed to indulge the 
emotional needs or eccentricities of a client should not be assessed against the opposing party.) 
 


D. Duplicative efforts/Multiple attorneys:  Multiple attorneys may be acceptable if 
they do not duplicate each other’s efforts 


 
 Tomaino v. Tomaino, 629 So.2d 874 (Fla. 4th DCA 1993) (Attorney’s fees award 
reversed where the appellate court found evidence of duplication of work; a party is not entitled 
to unnecessary fees due to duplication of work by multiple attorneys.)  
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 Grover v. Grover, 59 So.3d 333 (Fla. 5th DCA 2011) (Error to deny fees requested for a 
second attorney where there was no evidence that the work performed by the two attorneys was 
duplicative.) 
 


E. Travel time:  Improper to assess against opposing party unless out of town 
attorney  reasonably necessary  


 
 Wright v. Wright, 577 So.2d 1355 (Fla. 1st DCA 1991) (Wife was entitled to inclusion of 
attorney’s travel time in fee award because her selection of counsel 60 miles away was not 
unreasonable given size of community where the Wife resided, the Husband’s prominence in 
their small community, and the reasonableness of her counsel’s fees.) 
 
 Mandel v. Decorator’s Mart, Inc. of Deerfield Beach, 965 So.2d 311 (Fla. 4th DCA 
2007) (Appropriate to reduce attorney’s fees by the amount representing travel time where a 
competent local attorney could have been retained.) 
 
 Hahamovitch v. Hahamovitch, 133 So.3d 1062 (Fla. 4th DCA 2014) (Order awarding 
fees reversed to the extent it included travel time of the Wife’s counsel; there was no evidence of 
special circumstances necessitating the hiring of out of town counsel.) 
 
 Sweeny v. Sweeny, 113 So.3d 987 (Fla. 5th DCA 2013) (Error to award fees for travel 
time of the Former Wife’s accountant and vocational expert.)  
 


F. Other Considerations: Simple, routine, or limited issues  
 
 Woodward v. Berkery, 714 So.2d 1027 (Fla. 4th DCA 1997) (In post-judgment 
modification cases where the issues are limited, the court can find excessive fees unnecessary 
and reduce an award; the interim fee award of $137,289.00 reversed for the trial court’s 
consideration of the equitable factors set forth in Rosen and the need to impose economic reality 
on a party seeking to modify or set aside a settlement).   
 
 Dalia v. Alvarez, 605 So.2d 1282 (Fla. 3d DCA 1992) (Award of $10,000.00 was 
excessive for defending an uncomplicated second appeal.) 
 
 Rahman v. Rahman, 643 So.2d 1200 (Fla. 5th DCA 1994) (Amount of hours was 
unreasonable where the dissolution case was routine and only witnesses at trial were the 
Husband and the Wife.) 
 
 West v. West, 710 So.2d 194 (Fla. 4th DCA 1998) (Trial court’s award of $3,500 where 
the Wife sought $17,000 was appropriate where the case was relatively simple and the parties 
had modest resources.) 
 
 Romero v. Romero, 971 So.2d 863 (Fla. 3d DCA 2007) (Even though the Former 
Husband engaged in vexatious litigation, the Former Wife’s fee award was reduced because a 
great deal of the effort expended by her attorney was unnecessary.) 
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XVIII.  VEXATIOUS OR FRIVOLOUS LITIGATION: 
 
 A party’s bad behavior may result in a limitation or reduction of the fees awarded 
 or may support an award of fess to the opposing side. 
 
 Flannery v. Crowe, 720 So.2d 308 (Fla. 4th DCA 1998) (Despite significant disparity in 
the parties’ financial situations, the denial of attorney’s fees to the Former Wife was affirmed 
where the court properly considered evidence that the Former Wife violated a court order.)   
 
 Rosa v. Rosa, 723 So.2d 312 (Fla. 4th DCA 1998) (Former Wife’s wrongful refusal to 
return the children to the Former Husband justified the denial of fees to the Former Wife.) 
 
 Mettler v. Mettler, 569 So.2d 496 (Fla. 4th DCA 1990) (Despite her financial 
circumstances, the Former Wife’s egregious conduct and frivolous litigation resulted in 
responsibility for her own fees and for a portion of the Former Husband’s fees.) See also Becker 
v. Becker, 778 So.2d 438 (Fla. 1st DCA 2001); Sutter v. Sutter, 578 So.2d 788 (Fla. 4th DCA 
1991); Ugarte v. Ugarte, 608 So.2d 838 (Fla. 3d DCA 1992). 
  
 Barna v. Barna, 850 So.2d 603 (Fla. 4th DCA 2003) (Trial court’s award of fees to the 
Wife was proper where the Husband’s claims were irrelevant, frivolous, and without merit.) 
 
 Woolf v. Woolf, 901 So.2d 905 (Fla. 4th DCA 2005) (Error to award fees to the Wife 
where the parties were in financial parity and no serious misconduct was noted.) 
 
 Crowley v. Crowley, 678 So.2d 435 (Fla. 4th DCA 1995) (Any portion of fees awarded to 
the Wife based on Rosen factors was error; merely aggressive, persistent, or acrimonious 
behavior is not an abuse of the system sufficient to support an award of fees.) 
 
  Lahodik v. Lahodik, 969 So.2d 533 (Fla. 1st DCA 2007) (Husband’s frivolous appeal 
merited an award of fees to the Wife.) 
 
  Ross v. Ross, 995 So.2d 1165 (Fla. 4th DCA 2008) (Order denying attorney’s fees to the 
Former Wife reversed; not only was the Former Husband in a better financial position, the 
litigation lacked merit and appeared to have been brought merely to harass the Former Wife.) 
 
 Martinez v. Martinez, 995 So.2d 1091 (Fla. 3d DCA 2008) (Attorney’s fees award to the 
Former Wife was remanded as insufficient; due to the Former Husband’s conduct, the dissolution 
of marriage action lasted a number of years during which time numerous lawyers were involved; 
the record revealed that the Former Husband caused the Former Wife’s attorneys to spend an 
extraordinary amount of time and effort at every step of the litigation.) 
 
 Patsy v. Patsy, 666 So.2d 1045 (Fla. 4th DCA 1996) (Trial courts have inherent authority 
to assess attorney’s fees against counsel for bad faith litigation.) 
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 Moakley v. Smallwood, 826 So.2d 221 (Fla. 2002) (While a court has inherent authority 
to assess attorneys’ fees against an attorney as well as a party, such an award must be based upon 
an express finding of bad faith conduct and must be supported by detailed factual findings 
describing the specific acts of bad faith conduct that resulted in unnecessary fees.) See also 
Kuttas v. Kuttas, 879 So.2d 3 (Fla. 2d DCA 2004).  
 
 Rakusin v. Christiansen & Jacknin, P.A., 863 So.2d 442 (Fla. 4th DCA 2003) (Attorney’s 
fees award entered as a sanction must be supported by expert evidence as to the reasonableness 
of the amount of time expended and the reasonableness of the hourly rate.) 
 
   Finol v. Finol, 912 So.2d 627 (Fla. 4th DCA 2005) (Amount of fees assessed against an 
attorney must directly relate to those fees incurred as a result of specific bad faith conduct of that 
attorney.) See also Moya v. Moya, 118 So.3d 916 (Fla. 3d DCA 2013).   
 
 Hahamovitch v. Hahamovitch, 133 So.3d 1062 (Fla. 4th DCA 2014) (Trial court’s award 
of attorney’s fees based on express finding of bad faith conduct which resulted in unnecessary 
attorney’s fees of $22,500 was affirmed.) 
 
  But see Dybalski v. Dybalski, 108 So.3d 736 (Fla. 5th DCA 2013) (Trial court erred in 
awarding fees based on bad faith where the sole basis for the fee award was the Husband’s 
voluntary withdrawal of his petition for modification.)   
 
 See also J.D.C. v. M.E.H., 118 So.3d 933 (Fla. 2d DCA 2013) (Award of fees as a 
sanction was improper when it was based solely on the Father’s decision to continue litigation in 
a paternity action after receipt of a court ordered social investigation; the Father was merely 
exercising a due process right and not engaging in bad faith conduct.) 
 
 Rush v. Burdge, 141 So.3d 2014 (Fla. 2d DCA 2014) (Award of fees as a sanction against 
an attorney was reversed where the trial court did not make a finding that the attorney had acted 
in bad faith; the trial court must strike the proper balance between condemning unprofessional 
litigation tactics undertaken for bad faith purposes against a lawyer’s need to advocate on behalf 
of client.) 
 
 Kay v. Kay, 988 So.2d 1273 (Fla. 5th DCA 2008) (Fees awarded against a Husband who 
entered the hospital for depression the day before trial was reversed where there was no evidence 
to support such an award and no evidence was presented to support the trial court’s finding that 
the Husband’s hospitalization was contrived to avoid going to trial.)   
 
 Heiny v. Heiny, 113 So.3d 897 (Fla. 2d DCA 2013) (After finding that the Husband 
engaged in misconduct, the trial court is required to apportion the fee award to detail the 
additional work caused by the Husband’s misconduct.  All of the Wife’s fees could not have 
been the direct result of the Husband’s misconduct.) 
 
XIX.  FLORIDA STATUTES, §57.105 
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 A party may seek an attorney’s fees award under §57.105, Florida Statutes as a sanction 
for raising unsupported claims or defenses against the other party and that party’s attorney in 
certain circumstances. 
 
 Ratigan v. Stone, 947 So.2d 607 (Fla. 3d DCA 2007) (Attorney’s fees awarded as a 
sanction pursuant to §57.105, Florida Statutes in light of Former’s Husband’s failure to comply 
with discovery, misconduct throughout proceedings, and lack of candor with regard to financial 
affairs were proper; however fees as sanctions in  the separately filed domestic violence case 
were without statutory authority.) 
 
 But see Hall v. Lopez, 41 FLW D1763, ____So. 3d ____ (Fla. 1st DCA 2016) (Appellate 
court reversed the trial court’s denial of fees pursuant to Fla. Stat. §57.105 in a domestic 
violence case, holding that, given the absence of a statutory provision providing that an award of 
attorney’s fees under §57.105 is prohibited in a Chapter 784 or 741 proceeding, such an award is 
not prohibited in an action under Fla. Stat. §784.046, certifying conflict with Ratigan and other 
cases.) 
 
 Kunsman v. Wall, 125 So.3d 868 (Fla. 4th DCA 2013) (Fee award was stricken where the 
party failed to provide the required 21 days prior notice per Fla. Stat. §57.105(4). )  
 
 Koch v. Koch, 47 So.3d 320 (Fla. 2d DCA 2010) (Fee award pursuant to Fla. Stat. 
§57.105 fees was affirmed; the Wife had unjustifiably refused to honor the terms of a marital 
settlement agreement.)  
   
 Puglisi v. Puglisi, 135 So.3d 1146 (Fla. 5th DCA 2014) (Former Husband’s attempt to set 
aside an oral timesharing agreement before the entry of a final judgment did not warrant an 
award of attorney’s fees to the Former Wife as a sanction under Fla. Stat. §57.105.) 
 
 B.W.P. v. A.L.H., 155 So.3rd 1229 (Fla. 2d DCA 2015) (An award of fees pursuant to 
Fla. Stat. §57.105 was not appropriate where the losing party attempted in good faith to advance 
a novel question of law.)  
 
 Vasquez v. Provincial S., Inc., 795 So.2d 216 (Fla. 4th DCA 2001) (Fla. Stat. §57.105 
provides a remedy only where a complaint is completely untenable; an attorney’s fees award 
under this statute is not appropriate if the complaint alleges some justiciable issue.) 


  Law Offices of Lynn W. Martin, P.A. v. Madson, 144 So.3d 707 (Fla. 1st DCA 2014) 
(Appellate court found that the basis for the appeal and the arguments made were frivolous and 
remanded the case to the trial court for an assessment of attorney’s fees pursuant to Fla. Stat. 
§57.105.   See also Boca Burger, Inc. v. Forum, 912 So.2d 561 (Fla. 2005). 
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 Sullivan v. Sullivan, 54 So.3d 520 (Fla. 4th DCA 2010) (Appellate court may impose 
appellate attorney’s fees for conduct on appeal; the Former Husband’s counsel knew or should 
have known that the Former Husband’s claim on appeal was completely devoid of merit.) 


  Schwades v. America’s Wholesale Lender, 146 So.3d 150 (Fla. 5th DCA 2014) (Where 
the appellant’s attorney knew or should have known since the filing of her initial brief that the 
claims asserted were unsupported by the facts, the attorney acted in bad faith and an assessment 
of fees pursuant to Fla. Stat. §57.105 was warranted.)   


 Pomeranz & Landsman Corporation v. Miami Marlins Baseball Club, L.P., 143 So.3d 
1182 (Fla. 4th DCA 2014) (Trial court lacked subject matter jurisdiction over a motion for 
sanctions filed six days after plaintiff voluntarily dismissed action.) 


  Law v. Law, 163 So.3d 553 (3d DCA 2015) (A law firm that represented the Husband in 
a mortgage foreclosure action regarding his former marital home and intervened in the divorce 
proceeding knew or should have known there existed no legal basis to support its claim; the Wife 
was entitled to an assessment of fees pursuant to Fla. Stat. §57.105.)  


 Lopez v. Department of Revenue, 201 So. 3d 119 (Fla. 3d DCA 2015) (After the 
Department of Revenue (DOR) filed a petition to establish paternity and award child support 
against purported father, the purported father moved for sanctions based on DOR pursuing the 
incorrect individual; the evidence was sufficient to support the conclusion that DOR lacked 
support for its continued prosecution of the purported father; the purported father was entitled to 
fees incurred in defending the magistrate’s report and recommendation.) 
 
XX.  FEE AGREEMENTS 
 
 A written retainer agreement is strongly recommended in every case.  It should set 
forth hourly rates, rights to charging and retaining liens and other rights and entitlements.  
 
 Chames v. Demayo, 972 So.2d 850 (Fla. 2007) (Waiver of the homestead exemption 
cannot be made in an unsecured agreement; it can only be accomplished through a mortgage, 
sale, or gift.) See also Felice v. Sutherland Pullen Law, PLLC, 161 So.3d 559 (Fla. 2d DCA 
2014). 
 
  Sass v. Sass, 988 So.2d 1135 (Fla. 4th DCA 2008) (Trial court erred in permitting the 
entry of a final judgment on an attorney charging lien to be executed against the Former Wife’s 
marital home which was homestead property.) 
 
 Franklin & Marbin, P.A. v. Mascola, 711 So.2d 46 (Fla. 4th DCA 1998) (A clause in a 
retainer agreement requiring a client to object in writing to a billing statement or waive any 
objections may operate as a tacit admission of responsibility.)   
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 King v. Young, Berkman, Berman & Karpf, 709 So.2d 572 (Fla. 3d DCA 1998) (A bonus 
provision in a retainer agreement renders the contract void and unenforceable; however non-
refundable retainers are permissible.)  
 
 Mason v. Reiter, 564 So.2d 142 (Fla. 3d DCA 1990) (Rule 4-1.5 of the Rules Regulating 
the Florida Bar prohibit lawyers from entering into a contingency fee arrangement.) 
 
 Rules of Professional Conduct, Rule 4-1.5(f)(3) prohibits a lawyer from entering into an 
arrangement for, charge, or collect any fee in a domestic relations matter, the payment or amount 
of which is contingent upon the securing of a divorce or upon the amount of alimony or support, 
or property settlement in lieu thereof. 
 
 Note:  The comments to this rule indicate that contracts for a contingent fee for legal 
representation in connection with the recovery of post-judgment balances due under support, 
alimony, or other financial orders are not violative of the rule because such contracts do not 
implicate the same policy concerns and are not prohibited.  
 
XXI. ENFORCEMENT BY ATTORNEY AGAINST THE CLIENT 
 


A. Quantum Meruit:   
 
 King v. Young, Berkman, Berman & Karpf, 709 So.2d 572 (Fla. 3d DCA 1998) 
(Attorney’s fees may be enforced through a charging lien, a breach of contract action, or an 
action for unjust enrichment (quantum meruit).)  
 


B. Charging Liens:  
 
  Sinclair, Louis, Siegel, Heath, Nussbaum & Zavertnik, P.A. v. Baucom, 428 So.2d 1383 
(Fla. 1983) (A charging lien is an equitable right to have the costs and fees due an attorney for 
services in the suit secured to him or her in the judgment or recovery in that particular suit.)  
 
 Conroy v. Conroy, 392 So.2d 934 (Fla. 2d DCA 1980) (Property awarded as part of the 
division of assets in a dissolution action can be the basis of a  charging lien, which gives an 
attorney the right to recover his or her fees and costs from the funds recovered through his or her 
services.)  
 
 \Sinclair, Louis, Siegel, Heath, Nussbaum & Zavertnik, P.A. v. Baucom, 428 So.2d 1383 
(Fla. 1983) (The imposition of a charging lien requires a valid agreement for payment of fees, an 
agreement (express or implied) that payment may come from the proceeds of the litigation, non-
payment or a dispute as to the actual amount of fees owed; and timely notice of lien and notice of 
hearing to impose lien.)  See also Litman v. Fine, Jacobson, Schwartz, Nash, Block & England, 
P.A., 517 So.2d 88 (Fla. 3d DCA 1987).  
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 Brydger v. Wolfe, 847 So.2d 1084 (Fla. 4th DCA 2003) (Order denying motion to satisfy 
attorney’s charging lien reversed; all that is required to entitle an attorney to perfect a charging 
lien is for the attorney to file a notice of lien or otherwise pursue the lien in the original action 
before its termination.) 
 
 See also Newton v. Kiefer, 547 So.2d 727 (Fla. 2d DCA 1989) (As long as the notice of 
intent to claim a charging lien is given before final disposition, an attorney need not pursue his 
lien claim before final judgment.)  
  
 Baker & Hostetler, LLP v. Swearingen, et al., 998 So.2d 1158 (Fla. 5th DCA 2008) 
(Where the trial court reserved jurisdiction to determine the issue of attorney’s fees on behalf of 
the Wife, it also retained jurisdiction over a charging lien sought by the Wife’s attorney.)    
 
 Card v. Card, 122 So.3d 436 (Fla. 2d DCA 2013) (Trial court could consider a charging 
lien after final judgment despite a lack of express reservation of jurisdiction over the charging 
lien because the notice of charging lien was filed before the lawsuit terminated and the issue of 
attorney’s fees and costs had not been finalized.)  
 
 Leone v. Leone, 619 So.2d 323 (Fla. 3d DCA 1993) (A charging lien should not be 
enforced against an alimony award if it would deprive the recipient spouse of daily sustenance or 
the minimal necessities of life.)   
 
 Cole v. Kehoe, 710 So.2d 705 (Fla. 4th DCA 1998) (A charging lien cannot attach to 
property not involved in the lawsuit and not before the court.)  
 
 Rudd. v. Rudd, 960 So.2d 885 (Fla. 4th DCA 2007) (A charging lien cannot include fees 
incurred in enforcing the lien because the attorney’s efforts in enforcing the lien did not 
contribute to the Wife’s interests in the dissolution action.) 
  
 Boose, Casey, Ciklin, et. v. Runco, 741 So.2d 1219 (Fla. 4th DCA 1999) (A charging lien 
can be enforced against settlement proceeds where the settlement is reached without the 
participation of counsel.) 
 
 LaVere-Alvaro v. Syprett, Meshad, Resnick, Lieb, Dumbaugh, Jones, Krotec & 
Westheimer, P.A., 54 So.3d 1056 (Fla. 2d DCA 2011) (A charging lien cannot attach if the 
attorney’s services did not benefit the client.)   
 
 Sharyn D. Garfield, P.A. v. Green, 687 So.2d 1388 (Fla. 4th DCA 1997) (Where the 
Former Wife’s attorney properly perfected her charging lien and provided notice to the Former 
Husband and his attorney, following which, without the attorney’s knowledge, a settlement 
agreement was negotiated which allowed for the entry of the final judgment without a provision 
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for the lien and allowed for the direct distribution of funds to the Former Wife, the lien can be 
enforced against the Former Husband.) See also Hutchins v. Hutchins, 522 So.2d 547 (Fla. 4th 
DCA 1988).  
  
 Chames v. Demayo, 972 So.2d 850 (Fla. 2007) (A charging lien cannot attach to a 
client’s homestead property despite the client’s waiver of homestead exemption in a retainer 
agreement.)  
 
 Weissman v. Abou-Sayed, 107 So.3d 1163 (Fla. 4th DCA 2013) (Where the attorney’s 
labor produced only valueless assets, there are no tangible fruits to which a charging lien may 
attach.)   
 
 Higdon v. Higdon, 135 So.3d 416 (Fla. 5th DCA 2014) (A lien establishing a charging 
lien before it could be determined that counsel’s services resulted in a benefit to which the lien 
could attach was premature, erroneous and subject to remand.)  
 
 


C. Retaining Liens:  
  
 The Florida Rule of Professional Conduct 4-1.16(d) provides that an attorney “may retain 
papers and other property relating to or belonging to the client to the extent permitted by law.” 
 
  LaVere-Alvaro v. Syprett, Meshad, Resnick, Lieb, Dumbaugh, Jones, Krotec & 
Westheimer, P.A., 54 So.3d 1056 (Fla. 2d DCA 2011) (A retaining lien is an attorney’s 
possessory interest in a client’s papers, money, securities, and files that attaches to secure the 
client’s payment of the fees and costs earned by the attorney to that point.)    
 
 Foreman v. Behr, 866 So.2d 705 (Fla. 2d DCA 2003) (Trial court erred in ordering the 
attorney to turn over files that had valid retaining lien on them.)   
 
 Fingar v. Braun & May Realty, Inc., 807 So.2d 202 (Fla. 4th DCA 2002) (A retaining 
lien may not be used to shield discovery of files on which the fee is claimed in a lawsuit where 
the client claims the fee is excessive and that the attorney committed malpractice as an 
affirmative defense to payment of the fee.) 
 
 Wintter v. Fabber, 618 So.2d 375 (Fla. 4th DCA 1993) (Law firm was entitled to 
maintain a retaining lien over the former client’s file until the legal fees were paid or an adequate 
security for payment had been posted.) 
 
 Andrew Hall & Associates v. Ghanem, 679 So.2d 60 (Fla. 4th DCA 1996) (Order 
releasing client’s files following discharge of counsel improperly impaired the attorney’s 
retaining lien without making adequate provision for security of payment.)   
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 In Heims v. G.M.S. Marine Service Corp., 143 So.3d 1188 (Fla. 4th DCA 2014) (Petition 
for writ of certiorari granted; appellate court agreed that requiring disclosure of the attorney’s  
file subject to a retaining lien would render the retaining lien meaningless.) 
  


D. Income Deduction Order:  
 
 §61.1301, Florida Statutes authorizes the entry of an income deduction order to collect 
attorney’s fees incurred as a result of securing and collecting child support and/or alimony.   
 
 Note:  This does not mean that any time an individual brings an action to secure and 
collect support or alimony, any and all attorney’s fees can be automatically folded into the 
income deduction order.   
 
 Spalding v. Spalding, 813 So.2d 1078 (Fla. 4th DCA 2002) (§ 61.1301, Florida Statutes 
is in derogation of common law and must be strictly construed.) 
 
 Diaz v. Diaz, 66 So.3d 983 (Fla. 3d DCA 2011) (Trial court’s order allowing the 
collection of all attorney’s fees via income deduction order was reversed and remanded with 
instructions for the trial court to determine what attorney’s fees, if any, were related to the 
collection and securing of child support and to conduct a hearing to determine the appropriate 
withholding percentage.)   
 
 Nash v. Nash, 688 So.2d 428 (Fla. 3d DCA 1997) (The entry of an income deduction 
order solely for the payment of attorney’s fees is not sanctioned by Fla. Stat. §61.1301 and was 
reversed.) 
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DORI FOSTER-MORALES, ESQ. is a Florida Bar board certified marital and family law 
attorney with the law firm of Foster-Morales Sockel-Stone, LLC. Foster-Morales Sockel-Stone, 
LLC is a boutique family law practice, with six lawyers that practice exclusively in this arena.  
She is a member of the American Academy of Matrimonial Lawyers and the International Academy 
of Matrimonial Lawyers and is AV Rated by Martindale Hubbell. Ms. Foster-Morales is recognized 
as an accomplished family lawyer in a variety of publications including Best Lawyers of America, 
Florida Trend’s Legal Elite, Florida’s Super Lawyers, and the South Florida Legal Guide Florida.   


 
Ms. Foster-Morales has been very involved in Florida Bar leadership.  She was elected by her peers 
to serve on the Board of Governors of the Florida Bar since 2007 and, prior to that, served on the 
Executive Council of the Family Law Section of the Florida Bar. 
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A. Introduction	


1. 	 Definition	of	Contempt	
A refusal to obey a legal order, mandate, or decree.  
Fla. Stat. §38.23 (1999).  See also Ex Parte Earman, 85 Fla. 297, 95 So. 2d 755 
(Fla. 1923); A.A. v. Rolle, 604 So. 2d 813, 815 (Fla. 1992). 
 
An act tending to embarrass, hinder, or obstruct the court in the administration of 
justice or to lessen its authority or dignity. 
See Richey v. McLeod, 188 So. 228 (Fla. 1939); Murrell v. State, 595 So. 2d 
1049 (Fla. 4th DCA 1992). 


2. 	 Direct	Contempt	vs.	Indirect	Contempt	
 
Direct contempt is a  contemptuous act that is committed in the immediate 
presence of the court.  Indirect contempt is an act committed outside the 
presence of the court. 
Pugliese v. Pugliese, 347 So. 2d 422 (Fla. 1977). 
 
Any doubt whether contempt is direct or indirect should be resolved in favor of 
the contemnor. 
Fox v. State, 490 So. 2d 1288 (Fla. 5th DCA 1986). 


3. 	 Civil	Contempt	vs.	Criminal	Contempt	
 


Civil contempt is remedial whereas criminal contempt is punitive. 
Alves v. Barnett Mortg. Co., 688 So. 2d 459 (Fla. 4th DCA 1997). 
 
Criminal contempt involves conduct that is calculated to embarrass, hinder, or 
obstruct the administration of justice and is used to vindicate the authority of the 
court and to punish the offending participant. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Johnson v. State, 584 So. 2d 95 
(Fla. 1st DCA 1991).  
 
Civil contempt is used to coerce an offending party into complying with a court 
order rather than to punish the offending party for a failure to comply with a 
court order. 
Johnson v. Bednar, 573 So. 2d 822 (Fla. 1991); The Florida Bar v. Taylor, 648 So. 
2d 709 (Fla. 1995). 
 
Contempt is classified as civil or criminal. Civil and criminal contempt are 
available in both civil and criminal cases. 
Grant  v.  State, 464 So. 2d  650  (Fla. 4th DCA 1985); See Fla. R. Civ. P.   
1.380,   1.410,   1.510,   Form   1.982; See also Fla. R. Crim. P. 3.830, 3.840. 
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Determination of whether contempt proceedings are civil or criminal goes to the 
nature of the alleged contemptuous acts and is not dependent on the nature of 
the cause from which the contempt citation arose. 
Deter v. Deter, 353 So. 2d 614 (Fla. 4th DCA 1977); See also Shook v. Alter, 729 
So. 2d 527 (Fla. 4th DCA 1999); Tschapek v. Frailing, 699 So. 2d 851 (Fla. 4th  
DCA 1997). 
 
The same conduct may result in both civil and criminal contempt charges. 
Hope v. State, 449 So. 2d 1315 (Fla. 2d DCA 1984). 
 
Where the fine imposed is not related to any damages suffered by the aggrieved 
party, but rather is intended as punishment, the contempt is criminal. Potential 
criminal contemnors are entitled to the same constitutional due process 
protections afforded criminal defendants in more typical criminal proceedings. 
Because due process rights for criminal contempt were not followed, that 
remedy will not be available on remand. 
Shook v. Alter, 729 So. 2d 527 (Fla. 4th DCA 1999). 


B. Direct	Criminal	Contempt		


1. 	 Fla.	R.	Crim.	P.,	Rule	3.830	
 
A criminal contempt may be punished summarily if the court saw or heard the 
conduct constituting the contempt committed in the actual presence of the court. 
The judgment of guilt of contempt shall include a recital of those facts on which the 
adjudication of guilt is based. Prior to the adjudication of guilt the judge shall 
inform the defendant of the accusation against the defendant and inquire as to 
whether the defendant has any cause to show why he or she should not be adjudged 
guilty of contempt by the court and sentenced therefore. The defendant shall be 
given the opportunity to present evidence of excusing or mitigating circumstances. 
The judgment shall be signed by the judge and entered of record. Sentence shall be 
pronounced in open Court.   


2. 	 Six	Elements:	“S.C.O.P.E.S	in	Writing”	
 


1. Summary punishment. 
 


2. Conduct occurs in presence of court. 
 


3. Prior to adjudication, defendant must be informed of the accusation and given 
opportunity to show cause why he or she should not be found guilty of 
contempt. 
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4. If court finds in contempt, must give defendant opportunity to present evidence 
of excusing or mitigating circumstances prior to sentencing. 


 
5. Judgment shall be signed, entered of record and pronounced in open court. 


 
6. Written judgment of guilt must include recital of facts. 


3. 	 Burden	of	Proof	
 
Direct criminal contempt must be proved beyond a reasonable doubt. 
Braisted v. State, 614 So. 2d 639 (Fla. 4th DCA 1993); Hicks ex rel. Feiock v. 
Feiock, 485 U.S. 624 (1988). 


4. 	 Due	Process	Requirements	
 
“Scrupulous compliance with Rule 3.830 is required because its provisions 
constitute the essence of due process.” 
Peters v. State, 626 So. 2d 1048, 1049 (Fla. 4th DCA 1993); Schenck v.  State, 645 
So. 2d 71, 73 (Fla. 4th DCA 1994). 
 
“The purpose of these requirements is to assure that the liberty interests of even 
the most refractory are protected.” 
Cook v. State, 636 So. 2d 895 (Fla. 2d DCA 1994). 
 
Due process requires that prior to an adjudication of guilt for direct criminal 
contempt, the trial court must provide the contemnor an opportunity to be 
heard. 
Toby v. State, 917 So. 2d 309 (Fla. 1st DCA 2005); Tejada v. State, 729 So. 2d 
965 (Fla. 3d DCA 1999). 
 
The court must afford contemnor an opportunity to show cause why he should 
not be held in contempt and to present evidence of excusing or mitigating 
circumstances. 
Bonet v. State, 937 So. 2d 209 (Fla. 3d DCA 2006); Telfair v. State of Florida, 
903 So. 2d 257 (Fla. 1st DCA 2005); McCrimager v. State, 919 So. 2d 673 (Fla. 
1st DCA 2006); Bauder v. Florida, 923 So. 2d 1223 (Fla. 3d DCA 2006). 
 
Trial court should avoid comments or conduct indicating a bias or predisposition 
to hold the alleged contemnor in contempt. Taking attorney into custody prior to 
commencement of contempt hearing was an act displaying a predisposition of 
the court prior to offering opportunity to show cause. 
McNamee v. State of Florida, 915 So. 2d 276 (Fla. 4th DCA 2005). 
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Violation of due process to hold a contemnor in contempt for committing perjury 
based upon testimony that conflicted with a prior written statement without 
giving full opportunity to explain the seeming contradiction. 
Hutcheson v. State, 903 So. 2d 1060 (Fla. 5th DCA 2005). 
 
The trial court must not rely on the unsworn testimony of a witness and must 
allow cross-examination of that witness. 
Lewis v. State, 653 So. 2d 1107, 1108 (Fla. 3d DCA 1995). 
 
The defendant must be provided an opportunity to present evidence of 
excusing or mitigating circumstances as required by Fla. R. Crim. P., Rule 3.830. 
Hibbert v. State, 929 So. 2d 622 (Fla. 3d DCA 2006); Honig v. Cigna Ins. Co., 
687 So. 2d 922 (Fla. 2d DCA 1997). 
 
A defendant cannot be held in direct criminal contempt for coming to court 
intoxicated if he is not afforded the opportunity to present excusing or mitigating 
circumstances. Garrett v. Florida, 876 So. 2d 24 (Fla. 1st DCA 2004). 
 
The defendant must be given an opportunity to explain why there should not be 
an adjudication of guilt before punishment is imposed. Martin v. State, 711 So. 2d 
1173 (Fla. 4th DCA 1998).  
 
Direct criminal contempt reversed where court’s finding of improper relocation 
with the child was outside the court’s presence. Further, due process procedures 
were not complied with prior to judgment. 
Higgins v. Higgins, 945 So. 2d 593 (Fla. 2d DCA 2006).  


5. 	 Right	to	Counsel	


Because Fla. R. Crim. P., Rule 3.830 provides that the court may summarily 
punish direct contempt, appointed counsel was not required. 
Williams v. State, 698 So. 2d 1350 (Fla. 1st DCA 1997). 
 
Florida rules of criminal procedure apply in direct and indirect criminal contempt 
proceedings.  If offense is punishable by incarceration, indigent contemnor 
entitled to counsel. 
Woods v. State, 987 So. 2d 669 (Fla. 2d DCA 2007). 
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6. 	 Presence	of	the	Court	
 
All of the essential elements of misconduct must take place under the eye of the 
court and be actually observed by the court. Direct contempt is not permitted 
where the alleged conduct took place at an earlier time and before a different 
trial judge. 
E.T. v. State, 587 So. 2d 615, 616 (Fla. 1st DCA 1991); Roundtree v. State, 651 
So. 2d 1286 (Fla. 3d DCA 1995). 
 
Failure to return to court without ordered documents, which occurred in the 
court’s presence, could have constituted direct criminal contempt which could 
have been punished summarily. 
Young v. Wood-Cohan, 727 So. 2d 322 (Fla. 4th DCA 1997). 
 
Telling judge to “bite yourself” in the elevator of the courthouse, even after 
identifying self as a judge, is not direct contempt. An insult must be 
committed in the presence of the court or of a judge when acting as such, so as to 
interrupt or hinder judicial proceedings. 
Kress v. State, 790 So. 2d 1207 (Fla. 2d DCA 2001). 
 
Use of foul language in hallway outside courtroom did not constitute direct 
criminal contempt because it occurred outside the actual presence of the judge 
and there is no evidence that words were directed at the court or intended to 
interrupt or hinder judicial proceedings. 
Bryant v. State, 851 So. 2d 823 (Fla. 2d DCA 2003). 
 
On the way into the courtroom for his delinquency hearing, the juvenile kicked 
courtroom door. When the bailiff, who was following him, told him not to do 
that, the juvenile told the bailiff “go f- - k yourself.” Juvenile was properly held 
in contempt since judge heard the remark and even though directed at bailiff, it 
was calculated to lessen the court’s authority or dignity. 
R.C. v. State, 648 So. 2d 1258 (Fla. 3d DCA 1995), rev. denied 659 So. 2d 1088. 
 
Improper to find defendant in contempt for showing up in court with marijuana in 
system because “if somebody comes into my courtroom with marijuana in his 
system he’s in contempt of court.” Defendant admitted he smoked marijuana in 
the past week and no evidence he was under the influence in court or had 
violated a court order. 
M.W. v. Lofthiem, 855 So. 2d 683 (Fla. 2d DCA 2003). 
 
Defendant who passed out in the courtroom because he “had a little coke” 
that morning obstructed administration of justice and could be properly held in 
direct criminal contempt. 
Miller v. State, 672 So. 2d 95 (Fla. 3d DCA 1996), rev. denied 678 So. 2d 339. 
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Judge could not hold “entire state attorney’s office” in contempt for the actions 
of three assistant state attorneys who misrepresented to the court the readiness 
of state to proceed to trial in a case. Actions by others in the office would have 
occurred outside the presence of the court. 
 In Re Broward County State Attorney’s Office , 577 So. 2d 967 (Fla. 4th   DCA 
1991). 


7. 	 Perjury	
 
The mere fact that the court believes one witness over another is insufficient to 
establish judicial knowledge that a witness’ testimony is false for the purpose 
of summarily adjudicating the witness in direct criminal contempt. To hold 
otherwise would create a chilling effect on a party’s exercise of his 
constitutional right to freedom of speech, access to the courts, and due process. 
Emanuel v. State, 601 So. 2d 1273 (Fla. 4th DCA 1992). 
 
Defendant may be held in direct criminal contempt for perjury where his 
testimony at hearing on motion to withdraw plea was “diametrically opposite” 
to his own testimony at time of the plea. 
Roberts v. State, 515 So. 2d 434 (Fla. 5th DCA 1987). 
 
Prospective juror may be held in direct criminal contempt for failing to disclose 
criminal history during jury selection. 
Forbes v. State, 933 So. 2d 706 (Fla. 4th DCA 2006). 


8. 	 Failure	to	Testify	
 
Failure to testify for the state in response to a subpoena constituted direct 
criminal contempt.  
Allen v. State, 739 So. 2d 166 (Fla. 3d DCA 1999). See also Haynes v. State, 944 
So. 2d 417 (Fla. 5th DCA 2006) (Failure to testify when given immunity 
constituted direct criminal contempt). 
 
Contempt was proper where subpoenaed witness refused to testify in trial on 
ground that his testimony could be used in federal charges against him. Post-
conviction motion is proper vehicle to assert that misadvice by former attorney, 
advising witness not to testify, constituted ineffective assistance of counsel.  
Hagan v. State, 898 So. 2d 977 (Fla. 5th DCA 2005). 


9. 	 Profanity	or	Disrespectful	Conduct	
 
Calling judge “son of a b - - - h” during court constitutes direct criminal contempt. 
Saunders v. State, 319 So. 2d 118 (Fla. 1st DCA 1975). 
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Use of profanity to judge justifies direct contempt; however, one continuous 
outburst may only be punished with one contempt. 
Williams v. State, 599 So. 2d 255 (Fla. 1st DCA 1992); Ricci v. State, 549 So. 2d 
1186 (Fla. 2d DCA 1989). 
 
Attorney who pounded fist and yelled “yes” upon receiving favorable verdict could 
not be held in contempt where court had not given prior warnings or explicit 
directions not to display reaction to verdict. 
Berman v. State, 751 So. 2d 612 (Fla. 4th DCA 1999). 
 
A juror may be held in direct criminal contempt if there is competent evidence to 
suggest that he has purposefully hanged his answers to reflect bias and 
prejudice in order to manipulate jury selection. 
Gruss v. State, 869 So. 2d 770 (Fla. 4th DCA 2004). 
 
Evidence insufficient to support direct criminal contempt against lawyer. Direct 
criminal contempt proceeding should be used sparingly. 
Smith v. State, 954 So. 2d 1191 (Fla. 3d DCA 2007). 
 
Saying “shit” before the judge upon hearing court’s ruling does not warrant a 
finding of contempt. 
Woods v. State, 987 So. 2d 669 (Fla. 2d DCA 2007). 


10. Questioning	by	Attorneys	in	Violation	of	Court	Order	
 
Attorney may be held in contempt for questioning witness in violation of court’s 
order, even if order was erroneous and subject to reversal on appeal. 
Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986). 
 
Defendant can be in direct criminal contempt when he continued to make 
speaking objections during jury selection after being admonished by the judge 
for his actions. 
Michaels v. State, 773 So. 2d 1230 (Fla. 3d DCA 2000). 
 
Court found attorney to be in contempt when he asked defendant’s expert witness a 
question he was specifically told by the court not to ask. 
Botwinick v. State, 793 So. 2d 56 (Fla. 3d DCA 2001). 
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11. Order	of	Contempt	
 
“Because the contemptuous conduct may well be in the form of statements or 
actions that are not part of a court proceeding and that are not recorded, Rule 3.830 
provides that the ‘judgment of guilt of contempt shall include a recital of those facts 
upon which the adjudication of guilt is based.’” 
Gidden v. State, 613 So. 2d 457 (Fla. 1993); Fetzer v. State, 723 So. 2d 907 (Fla. 
1st DCA 1999); Ward v. State, 908 So. 2d 1138 (Fla. 3d DCA 2005). 
 
“The requirement in Rule 3.830 that a written recital of the facts be made in the 
order of contempt cannot be dismissed as a mere technical matter, for it serves the 
important function. . . of assuring compliance with the longstanding rule that the 
powers of contempt ‘be exercised with care and circumspection.”’ Attaching 
transcripts of portions of trials is insufficient to comply with Fla. R. Crim. P., Rule 
3.830 requirement that order contain written recital of facts. 
Johnson v. State, 584 So. 2d 95 (Fla. 1st DCA 1991).  
 
But, “the requirement that the order recite the facts constituting the contempt is 
satisfied when the trial judge orally states on the record the underlying facts 
constituting the contempt.” 
See Barnhill v. State, 438 So. 2d 175 (Fla. 1st DCA 1983); See also Gidden v. 
State, 593 So. 2d 294 (Fla. 5th DCA 1992); Neal v. State, 891 So. 2d 607 (Fla. 1st 
DCA 2005). 
 
Court’s order which cited defendant’s “unjudicious, unethical and intemperate 
conduct before the court” were conclusions and not a sufficient recital of the facts 
as required. 
Ray v. State, 352 So. 2d 110 (Fla. 1st DCA 1977). 
 
A written judgment of contempt must include a written statement of the facts upon 
which the adjudication is based. 
Cutwright v. State, 934 So. 2d 667 (Fla. 2d DCA 2006); Hagerman v. Hagerman, 
751 So. 2d 152 (Fla. 2d DCA 2000); McGlamory v. State, 723 So. 2d 388 (Fla. 2d 
DCA 2000); Cook v. State, 636 So. 2d 895 (Fla. 2d DCA 1994). 
  
Where  administrative law judge expelled petitioner’s counsel from hearing to 
determine whether petitioner qualified for a bright futures scholarship because 
counsel’s behavior was so unruly, counsel’s expulsion was deemed necessary to 
preserve the proceedings’ decorum. (Counsel interrupted ALJ 16 times, witnesses 4 
times and argued with ALJ 6 times regarding his behavior). Under these 
circumstances, the appellate court found that the order of expulsion was not an 
exercise of direct criminal contempt because it was issued to preserve the court’s 
decorum during the proceeding, and was not intended to be punitive. 
Gopman v. Department of Education, 974 So. 2d 1208 (Fla. 1st DCA 2008). 
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12. Erroneous	Orders	
 
Defendant may be held in contempt for failing to comply with an erroneous order.  
Robbie v. Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999); Rubin v. State, 490 So. 2d 
1001 (Fla. 3d DCA 1986), rev. denied, 501 So. 2d 1283 (Fla. 1986); Vizzi v. 
State, 501 So. 2d 613 (Fla. 3d DCA 1986). 
 
Only if an order of a court of general jurisdiction is entered in a matter concerning 
which the court has no jurisdiction may such an order be safely ignored; whether 
the order be totally erroneous or irregular or even unconstitutional, its violation may 
constitute a criminal contempt. 
Jamason v. State, 447 So. 2d 892 (Fla. 4th DCA 1983), approved, 455 So. 2d 380 
(Fla. 1984). 


13. Fines	and	Sanctions	
 
A fine for direct criminal contempt shall not exceed $500.00. 
Fla. Stat. §775.02. 
 
“[A]n award of attorney’s fees for another party or a court’s wasted time in a 
criminal contempt proceeding is improper.” 
Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5th DCA 1992). 
 
If an attorney is held in contempt, a fine may be imposed; however, the trial 
court may not restrict the attorney from the practice of law by requiring the 
attorney to appear with co-counsel. 
Gifford v. Payne, 432 So. 2d 38 (Fla. 1983). 
 
Requiring attorney to write 1000 times “I will not disobey the direct order of 
a judge” after attorney was found in direct criminal contempt was improper 
sanction. If contrived to instill contriteness, it was unnecessary. If contrived for 
any other purpose, it was abuse of discretion. 
Ward v. State, 354 So. 2d 438 (Fla. 3d DCA 1978). 
 
Florida law does not contain a provision for a sentence “at hard labor” and it 
was error to include this language in a sentencing order. 
McCrimager v. State, 919 So. 2d 673 (Fla. 1st DCA 2006). 
 
Sanction of $1,500.00 against non-party expert for discovery violation under 
Fla. R. Civ. P. 1.380(b)(1) cannot be upheld where no finding of contempt.   
Price v. Hannahs, 954 So. 2d 97 (Fla. 2d DCA 2007). 
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14. Incarceration	
 
The maximum sentence that can be imposed for contempt shall not exceed one 
year’s imprisonment.  
Fla. Stat., § 775.02. 
 
Criminal contempt is a crime in the ordinary sense. However, contempt, itself, is 
neither a felony nor a misdemeanor. 
Pompey v. Cochran, 685 So. 2d 1007 (Fla. 4th DCA 1997); A.L. v. State, 705 So. 
2d 1048 (Fla. 2d DCA 1998). 
 
Sentence of contempt is illegal if it was entered consecutively to a sentence 
that is yet to be imposed. 
Ward v. State, 908 So. 2d 1138 (Fla. 3d DCA 2005); Jarrett v. State, 665 So. 2d 
331 (Fla. 5th DCA 1995). 
 
A sentence of six months or under may be properly imposed upon conviction 
without a trial by jury. 
McCrimager v. State, 919 So. 2d 673 (Fla. 1st DCA 2006); Martinez v. State, 339 
So. 2d 1133 (Fla. 2d DCA 1976). 
 
However, “[a] jury trial is required by the United States Constitution when the 
sentence imposed is in excess of six months.” If a judge contemplates the 
imposition of a sentence of six months imprisonment or greater, even for a direct 
contempt, a jury must be impaneled to try the facts. 
Thomas A. Edison College, Inc. v. State Board, 411 So. 2d 257 (Fla. 4th   DCA 
1982), citing Bloom v. Illinois, 391 U.S. 194 (1968); Aaron v. State, 345 So. 2d 
641 (Fla. 1977). 
 
Sentence of six months in jail with special condition of “no phone, family or contact 
visits, no exercise, television, library or commissary” was error. Trial court   lacks   
authority to   regulate   treatment   of inmates, including inmates at county jail. 
Cuesta v. State, 929 So. 2d 648 (Fla. 3d DCA 2006). 


15. Double	Jeopardy		
 
Double jeopardy cases have barred renewed criminal contempt proceedings.  
Diaz de la Portilla v. State, 142 So. 3d 928, 936 (Fla. 1st DCA 2014), citing United 
States v. Dixon, 509 U.S. 688, 113 S.Ct. 2849, 125 L.Ed.2d 556 (1993). 
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C. Direct	Civil	Contempt	


1. 	 Due	Process	Requirements	
 
No basis for civil contempt finding where petitioner was not a party to the 
proceedings below, had not been subpoenaed to testify, had voluntarily appeared 
at the hearing, and was not violating any previous court order. 
Daniel v. Garrison, 894 So. 2d 308 (Fla. 3d DCA 2005). 
 
Merely asking a defendant facing a charge of direct civil contempt if he wishes to 
explain his behavior does not meet the procedural requirement that he be given an 
opportunity to present evidence. 
Searcy v. State, 971 So. 2d 1008 (Fla. 3d DCA 2008). 


D. Indirect	Criminal	Contempt		


1. 	 Fla.	R.	Crim.	P.,	Rule	3.840	
 
A criminal contempt, except as provided in Rule 3.830 concerning direct 
contempts, shall be prosecuted in the following manner: 
 
(a) Order to Show Cause. The judge, on the judge's own motion or on affidavit of 
any person having knowledge of the facts, may issue and sign an order directed to 
the defendant, stating the essential facts constituting the criminal contempt charged 
and requiring the defendant to appear before the court to show cause why the 
defendant should not be held in contempt of court. The order shall specify the time 
and place of the hearing, with a reasonable time allowed for preparation of the 
defense after service of the order on the defendant. 
 
(b) Motions; Answer. The defendant, personally or by counsel, may move to 
dismiss the order to show cause, move for a statement of particulars, or answer the 
order by way of explanation or defense. All motions and the answer shall be in 
writing unless specified otherwise by the judge. A defendant's omission to file 
motions or answer shall not be deemed as an admission of guilt of the contempt 
charged. 
 
(c) Order of Arrest; Bail. The judge may issue an order of arrest of the defendant 
if the judge has reason to believe the defendant will not appear in response to the 
order to show cause. The defendant shall be admitted to bail in the manner provided 
by law in criminal cases. 
 
(d) Arraignment; Hearing. The defendant may be arraigned at the time of the 
hearing, or prior thereto at the defendant's request. A hearing to determine the guilt 
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or innocence of the defendant shall follow a plea of not guilty. The judge may 
conduct a hearing without assistance of counsel or may be assisted by the 
prosecuting attorney or by an attorney appointed for that purpose. The defendant is 
entitled to be represented by counsel, have compulsory process for the attendance of 
witnesses, and testify in his or her own defense. All issues of law and fact shall be 
heard and determined by the judge. 
 
(e) Disqualification of Judge. If the contempt charged involves disrespect to or 
criticism of a judge, the judge shall disqualify himself or herself from presiding at 
the hearing. Another judge shall be designated by the chief justice of the supreme 
court. 
 
(f) Verdict; Judgment. At the conclusion of the hearing the judge shall sign and 
enter of record a judgment of guilty or not guilty. There should be included in a 
judgment of guilty a recital of the facts constituting the contempt of which the 
defendant has been found and adjudicated guilty. 
 
(g) Sentence; Indirect Contempt. Prior to the pronouncement of sentence, the 
judge shall inform the defendant of the accusation and judgment against the 
defendant and inquire as to whether the defendant has any cause to show why 
sentence should not be pronounced. The defendant shall be afforded the opportunity 
to present evidence of mitigating circumstances. The sentence shall be pronounced 
in open court and in the presence of the defendant. 


2. 	 Definition	
 
Indirect criminal contempt is contemptuous conduct that has occurred outside 
the presence of the judge. 
Gidden v. State, 613 So. 2d 457 (Fla. 1993); Pugliese v. Pugliese, 347 So. 2d 422 
(Fla. 1977). 
 
Since the conduct occurs outside the presence of the court, summary disposition 
is not available in regard to indirect criminal contempt proceedings. 
Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5th DCA 1992). 


3. 	 Support	Obligations	
 
Criminal contempt proceedings are appropriate where the party in default has 
continually and willfully neglected court ordered support obligations or has 
affirmatively divested himself of assets and property. 
Lascaibar v. Lascaibar, 715 So. 2d 1042 (Fla. 3d DCA 1998). 
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4. 	 Order	to	Show	Cause	
 
Indirect criminal contempt proceedings must be based upon a sworn motion. 
Cone v. Gillson, 861 So. 2d 1210 (Fla. 2d DCA 2003). 
 
Contempt conviction reversed where affidavit was signed by police officer 
without personal knowledge of events. Failure to abide by Fla. R. Crim. P., Rule 
3.840 was fundamental error. 
Smarek v. State, 946 So. 2d 1235 (Fla. 2d DCA 2007). 
 
An order to show cause is the charging document in a criminal contempt 
proceeding just as an information is the charging document in a criminal case. 
Martin v. Pinellas County, 483 So. 2d 445 (Fla. 2d DCA 1986). 
 
The order to show cause for indirect criminal contempt can be initiated by the judge 
sua sponte or on the affidavit of any person having knowledge of the facts. 
Fla. R. Crim. P., Rule 3.840; Paris v. Paris, 427 So. 2d 1080 (Fla. 1st DCA 1983). 
 
An order to show cause must state essential facts constituting the criminal 
contempt charged and require that the defendant appear before the court to 
show cause why he should not be held in contempt of court. 
Hill v. State, 643 So. 2d 1178 (Fla. 2d DCA 1994). 
 
The order shall specify the time and place of the hearing and allow sufficient 
time for preparation of the defense after service of the order on the defendant. 
Hill v. State, 643 So. 2d 1178 (Fla. 2d DCA 1994). 
 
The trial court’s failure to issue an order to show cause apprising the defendant of 
the charges against him or non-compliance with the provisions of Fla. R. Crim. 
P., Rule 3.840 constitutes fundamental error. 
Ibrahim v. Jenne, 730 So. 2d 408 (Fla. 4th DCA 1999); Baker v. Green, 732 So. 2d 
6 (Fla. 4th DCA 1999). 
 
Show cause order based on facts outside the court’s presence must be based on 
an affidavit or sworn testimony   with   one   who   has   personal   knowledge. 
Mendana v. Mendana, 911 So. 2d 130 (Fla. 3d DCA 2005); DeCastro v. DeCastro, 
957 So. 2d 1258 (Fla. 3d DCA 2007). 
 
An order to show cause must contain specific allegations for which defendant 
must answer. 
Keeton v. Bryant, 877 So. 2d 922 (Fla. 5th DCA 2004). 
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An order to show cause for indirect criminal contempt which is not based on 
sworn affidavit and which does not contain essential facts constituting the charged 
criminal contempt is  legally insufficient. Court’s failure to comply with Rule 
3.840 is fundamental error and no objection is required. 
Mix v. State, 827 So. 2d 397 (Fla. 2d DCA 2002); Cone v. Gillson, 861 So. 2d 
1210 (Fla. 2d DCA 2003). 
 
Notice is provided by an order to show cause. The language of the order must 
be sufficiently clear and precise to inform the party of its command and 
direction including advising the defendant of the possibility of criminal penalties. 
Hagerman v. Hagerman, 751 So. 2d 152 (Fla. 2d DCA 2000); Zelman v. State, 
666 So. 2d 188 (Fla. 2d DCA 1995); Amerivend Corp. v. West Dade Ltd., 627 
So. 2d 1258 (Fla. 3d DCA 1993); J.M.P.U. v. State, 858 So. 2d 389 (Fla. 3d DCA 
2003). 


5. 	 Due	Process	Requirements	and	Right	to	Counsel	
 
Fla. R. Crim. P., Rule 3.840(a) mandates that a reasonable time be allowed for 
preparation of the defense after service of the order on the defendant. 
Russ v. State, 622 So. 2d 501 (Fla. 5th DCA 1993), review denied, 634 So. 2d 626 
(Fla. 1994). 
 
Due process requires a time period of more than two days after service of the 
order to show cause. 
Goral v. State, 553 So. 2d 1282 (Fla. 3d DCA 1989); Fox v. State, 490 So. 2d 
1288 (Fla. 5th DCA 1986). 
 
Proceedings for indirect criminal contempt are effectively criminal in nature; 
therefore, an accused contemnor is entitled to the same basic constitutional due 
process protections as those afforded criminal defendants in more typical criminal 
proceedings. 
Andrews v. Walton, 428 So. 2d 663 citing Aaron v. State, 284 So. 2d 673 (Fla. 
1973).   See also DeMauro v. State, 632 So. 2d 727, 729 (Fla. 3d DCA 1994) 
citing Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Van Hare v. Van Hare, 870 
So. 2d 125 (Fla. 4th DCA 2003). 
 
Due process of law requires that the party accused be advised of the charge and 
be afforded an opportunity to defend himself, including the opportunity to be 
represented by counsel and to testify and present relevant evidence of 
witnesses, going not only to the facts of the charge itself, but to matters of 
excuse therefrom, and of extenuation and mitigation. 
Dykes v. Dykes, 104 So. 2d 598 (Fla. 3d DCA 1958). 
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Evidence was insufficient to establish that defendant was person who sent text 
messages to victim in violation of injunction. Thus, contempt conviction 
reversed. 
Walker v. State, 946 So. 2d 130 (Fla. 5th DCA 2007). 
 
Trial court violated defendant’s rights by not allowing him to make closing 
argument in indirect contempt proceeding. Defendant entitled to same 
constitutional due process protections of any other criminal defendant. 
Feltner v. Columbia Pictures Television, Inc., 789 So. 2d 453 (Fla. 4th DCA 2001). 
 
Procedure whereby court determined defense would be heard first since court 
already had sworn affidavit upon which it issued order to show cause constitutes 
denial of due process and shifts burden of proof to defendant. 
McAtee v. State of Florida, 899 So. 2d 1245 (Fla. 4th DCA 2005). 
 
Two and one-half days between issuance of order to show cause and final hearing 
was not a reasonable time for preparation of a defense.  Trial court violated 
husband’s Fifth Amendment right against self-incrimination by drawing a negative 
inference from his failure to testify.     
Korn v. Korn, 180 So. 3d 1122 (Fla. 4th DCA 2015).   
 
Order of contempt prohibiting contact between mother and child until mother 
complies with court orders reversed when other was not on notice, contempt could 
result in change of custody, and no finding this was in child’s best interest. 
Najeeullah v. Peraza, 159 So. 3d 278 (Fla. 2d DCA 2015). 
 
An indirect criminal contempt proceeding must fully comply with F la. R. Crim. 
P., Rule 3.840, and the defendant may be entitled to court-appointed counsel. 
Fla. R. Crim. P., Rule 3.111(b)(1); Zelman v. State, 666 So. 2d 188 (Fla. 2d DCA 
1995); Gidden v. State, 613 So. 2d 457 (Fla. 1993); Hemesath v. State, 732 So. 2d 
496 (Fla. 1st DCA 1999); Gregory v. Rice, 727 So. 2d 251 (Fla. 1999); Gordon v. 
State, 960 So. 2d 31 (Fla. 4th DCA 2007). 
 
It is reversible error to permit defendant’s attorney to withdraw and continue the 
contempt proceeding without appointing new counsel. 
Sylvester v. State, 923 So. 2d 1289 (Fla. 5th DCA 2006). 
 
Error to hold defendant in indirect criminal contempt where defendant never 
advised of right to counsel and never waived right to counsel. 
Ingram v. State, 933 So. 2d 734 (Fla. 2d DCA 2006). 
 
Counsel does not have to be provided if judge, prior to trial, files statement in 
writing that the defendant will not be imprisoned in the event of conviction. 
See Fla. Stat. §27.512 (order of no imprisonment). 







22 
	


6. 	 Burden	of	Proof	
 
In indirect criminal contempt proceeding, movant must prove, beyond a reasonable 
doubt, that defendant willfully violated court order. 
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998). 
 
Where judge placed burden of going forward on defendant during indirect 
criminal contempt proceeding and did not require proof beyond reasonable doubt, 
defendant’s due process rights were violated. 
Tide v. State, 804 So. 2d 412 (Fla. 4th DCA 2001). 
 
However, where the contemnor claims an inability to comply with a court order as a 
defense for contempt, the alleged contemnor has the burden of proving, by a 
preponderance of the evidence, why he or she was unable to obey the court order.   
Florida Dept. of Health and Rehab. Services v. State, 616 So. 2d 66 (Fla. 1st DCA 
1993). 


7. 	 Intent		
 
Intent is an essential element of indirect criminal contempt. 
Power Line Components, Inc. v. Mil-Spec Components, Inc., 720 So. 2d 546 (Fla. 
4th DCA 1998). 
 
Defendant could not be found in contempt of court for late appearance caused by 
breakdown of his automobile. Werner v. State, 740 So. 2d 591 (Fla. 5th DCA 
1999). 
 
The intent to commit contempt may be inferred from the actions of the 
contemnor. Intent necessary for indirect criminal contempt could be inferred 
from assistant state attorney’s act of engaging in altercation with public 
defender in courthouse hallway in presence of several people, including juror. 
Milian v. State, 764 So. 2d 860 (Fla. 4th DCA 2000). 
 
Where a finding of intent is supported by the facts, the court may conclude that 
the offensive behavior was “willful” and “calculated to hinder the orderly 
functions of the court.” 
Mann v. State, 476 So. 2d 1369 (Fla. 2d DCA 1985). 
 
The fact that the contemnor later states that he or she had no intent to be 
contemptuous when violating the court’s order does not change the result. 
Vizzi v. State, 501 So. 2d 613 (Fla. 3d DCA 1986). 
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Judge’s underlying order that sheriff was to “permanently assign 3 competent 
bailiffs to his courtroom” could not be basis for holding chief court deputy in 
contempt where, due to insufficient personnel the chief had to borrow detention 
deputies to help out in the courtroom. There was insufficient evidence of intent 
to violate the court order. 
Dougherty v. State, 550 So. 2d 542 (Fla. 4th DCA 1989). 
 
Indirect criminal contempt conviction reversed where there was no evidence 
that prisoner’s signing of judge’s name to an order was done with the intent to 
embarrass, hinder or obstruct the court in administration of justice or was 
calculated to lessen court’s authority or dignity. 
McCoy v. State, 930 So. 2d 811 (Fla. 4th DCA 2006). 


8. 	 Acts	Outside	the	Presence	of	Court	
 
An out-of-court statement is contemptuous if it constitutes a “clear and 
present danger to the orderly administration of justice.” The substantive evil 
must be extremely serious and the degree of imminence extremely high before 
mere utterances can be punished. Whether the speech constitutes a clear and 
present danger is measured not by the content of the remark, rather it is 
measured by the impact on judicial action. 
Wasserman v. State, 671 So. 2d 846 (Fla. 2d DCA 1996). 
 
In hallway outside court, after losing civil case, defendant called counsel for 
plaintiff a “f-cking c - - t” and threatened her by saying he would “see her 
later.” Name calling was not indirect criminal contempt, but threat or 
intimidation of attorney who is officer of the court justifies finding of contempt. 
Hoeffer v. State, 696 So. 2d 1265 (Fla. 4th DCA 1997). 
 
Failure to appear at a mediation hearing constituted indirect rather than direct 
contempt. The act of contempt did not occur in the judge’s presence. 
Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5th DCA 1992); Thompson v. State, 618 
So. 2d 781 (Fla. 5th DCA 1993).  
 
A party who is ordered by a trial court to appear at a scheduled hearing, but fails to 
do so, must be found in indirect criminal contempt, rather than in direct criminal 
contempt.   
State v. Diaz de la Portilla, 177 So. 3d 965 (Fla. 2015). 


9. 	 Order	of	Arrest	of	Defendant	
 
If a judge has good reason to believe that the defendant will not attend the 
hearing, the proper procedure to obtain the contemnor’s presence is to issue a 
warrant for the contemnor’s arrest or a writ of bodily attachment. 
Fla. R. Crim. P., Rule 3.840(c). 
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10. Order	of	Contempt	
 
Written findings of fact not required for indirect criminal contempt where 
sufficient oral findings are made on the record. 
Gidden v. State, 613 So. 2d 457 (Fla. 1993). 
 
Requirement that the order recite the facts constituting the contempt is satisfied 
when the trial judge orally states on the record the underlying facts constituting 
the contempt. 
Neal v. State, 891 So. 2d 607 (Fla. 1st DCA 2005). 
 
Order which finds a factual basis for indirect criminal contempt but does not grant 
or deny the motion for contempt is a non-final order which is not subject to 
appeal. 
Sutton v. Amerson, 922 So. 2d 391 (Fla. 1st DCA 2006). 
 
Error to enter a hybrid contempt order which had some characteristics of 
criminal contempt and some characteristics of civil contempt. 
Montello v. Montello, 937 So. 2d 1154 (Fla. 3d DCA 2006). 


11. Purge	Provisions	
 
A purge provision is not required in a proceeding for indirect criminal 
contempt. 
Contella v. Contella, 589 So. 2d 325 (Fla. 5th DCA 1991). 
 
Hybrid order, holding wife in contempt for violating temporary visitation order, that 
had characteristics of indirect criminal contempt and civil contempt, as it included a 
purge provision, could not be sustained.  
Montello v. Montello, 937 So. 2d 1154 (Fla. 3d DCA 2006). 


12. Fines	and	Sanctions	
 
Where a contemnor has no opportunity to reduce or avoid the amount of a fine 
through compliance, fine is punitive and, therefore, contempt is criminal in nature. 
Kimball v. Yaratch, 787 So. 2d 97 (Fla. 2d DCA 2001). 
 
Case reversed where lawyer fined $100.00 per word for every word said to 
media in violation of court’s gag order. Fine in criminal contempt cannot exceed 
$500.00. 
Kramer v. State, 800 So. 2d 319 (Fla. 2d DCA 2001). 
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13. Incarceration	
 
Fla. Stat. §38.22 authorizes courts to punish for contempt, but states no 
maximum punishment. Fla. Stat. §775.02 provides that when no maximum 
punishment is provided by statute for criminal conduct, punishment shall not 
exceed imprisonment for one year and $500.00 fine. Criminal contempt 
convictions are subject to the provisions of Fla. Stat. §775.02. 
 
“The denial of a request for a jury trial in a contempt proceeding limits the 
maximum term of imprisonment to six months on a finding of guilt.” 
Wells v. State, 654 So. 2d 146, 147 (Fla. 3d DCA 1995). 
 
A defendant may only be denied a jury trial for contempt as long as the 
punishment is limited to six months or less of incarceration upon conviction. 
Lussy v. Fenniman, 763 So. 2d 1110 (Fla. 4th DCA 1999). 
 
No   error   in   denying   jury   trial   provided   maximum incarceration is six 
months. 
Gordon v. State, 960 So. 2d 31 (Fla. 4th DCA 2007). 


14. Erroneous	Orders	
 
Defendant may be held in contempt for failing to comply with an erroneous 
order. 
Gooden v. State, 931 So. 2d 146 (Fla. 1st DCA 2006); Robbie v. Robbie, 726 So. 
2d 817 (Fla. 4th DCA 1999); Rubin v. State, 490 So. 2d 1001 (Fla. 3d DCA 1986), 
rev. denied, 501 So. 2d 1283 (Fla. 1986); Vizzi v. State, 501 So. 2d 613 (Fla. 3d 
DCA 1986). 
 
Only if an order is entered in a matter over which the court has no jurisdiction 
may such an order be safely ignored. 
Jamason v. State, 447 So. 2d 892 (Fla. 4th DCA 1983), aff’d, 455 So. 2d 380 (Fla. 
1984), cert. denied, Jamason v. Florida, 469 U.S. 1100 (1985). 
 
Where defendant was adjudicated only of first degree misdemeanor, court did not 
have jurisdiction more than 19 months later to sanction defendant for failing to 
perform community service hours. 
Rivera v. State, 939 So. 2d 116 (Fla. 3d DCA 2006). 
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Court found defendant in indirect criminal contempt but sentenced him to jail 
with a purge provision. After realizing the purge provision actually made the 
contempt order one of indirect civil contempt, court entered an amended 
judgment deleting the purge provision and sentencing defendant to jail. Since 
changing the complete nature of the judgment falls outside a scrivener’s error 
or clerical mistake, the contempt conviction was reversed. 
Luzenberg v. Forand, 929 So. 2d 546 (Fla. 2d DCA 2006). 


15. Vagueness	or	Ambiguity	of	Court	Order	
 
“[A] party should not be held to be in contempt for violation of an order, or 
provision of a judgment, which is not clear and definite, so as to make the party 
aware of its command and direction.” 
Zelman v. State, 666 So. 2d 188 (Fla. 2d DCA 1995), citing Kranis v. Kranis, 313 
So. 2d 135 (Fla. 3d DCA 1975).  See also Marcus v. Marcus, 902 So. 2d 259 (Fla. 
4th DCA 2005). 
 
Trial court’s admonishment to attorney not to be “dramatic” was not sufficiently 
specific to apprise the attorney of the behavior to be enjoined. 
Braisted v. State, 614 So. 2d 639 (Fla. 4th DCA 1993). 
 
An order to return “jewelry” was too vague. 
Lubin v. Schumer, 593 So. 2d 599 (Fla. 3d DCA 1992). 
 
“[A] party cannot be held in contempt for violating an order that does not 
sufficiently apprise him of what he is required to do.” 
Rouse v. Rouse, 595 So. 2d 1013 (Fla. 2d DCA 1992). 
 
“On the other hand, if a court order is too general and appears too burdensome and 
uncertain in its scope the aggrieved parties should petition the court for 
modification, clarification or construction of the order, and if they fail to do so 
they act at their own peril.” 
Zelman v. State, 666 So. 2d 188 (Fla. 2d DCA 1995), citing Kranis v. Kranis, 313 
So. 2d 135 (Fla. 3d DCA 1975). 


16. Disqualification	of	Judge	
 
The judge must disqualify him or herself if the contempt charged involved 
disrespect to or criticism of that judge. 
Bumgarner v. State, 245 So. 2d 635 (Fla. 4th DCA 1971). 
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Judge not required to disqualify him or herself where attorney charged with 
indirect criminal contempt for failure to appear for trial; record did not 
indicate that obstruction of court in administration of justice constituted personal 
disrespect for the judge. 
Lowe v. State, 468 So. 2d 258 (Fla. 2d DCA 1985). 
 
Judge need not recuse himself simply because the contempt was committed against 
him or a court of which he is a member. Further, a judge generally is not 
disqualified merely because he initiated the contempt proceedings. 
Bryant v. State, 363 So. 2d 1141 (Fla. 1st DCA 1978). 


17. Double	Jeopardy	
 
Double jeopardy clause’s bar on successive prosecution applies to prevent a second 
attempt at securing a criminal contempt conviction where the original conviction 
was based on insufficient evidence. 
Diaz de la Portilla v. State, 142 So. 3d 928, 935 (Fla. 1st DCA 2014), review 
granted, 160 So. 3d 898 (Fla. 2014), and approved, 177 So. 3d 965 (Fla. 2015). 
 
However, a defendant held in contempt for violating a domestic violence injunction 
may be prosecuted later for a substantive offense stemming from the same 
conduct. 
Williams v. State, 658 So. 2d 665 (Fla. 4th DCA 1995), aff’d, 673 So. 2d 486 (Fla. 
1996). 
 
The double jeopardy clause applies to indirect criminal contempt prosecutions. 
The sole test to be applied to determine if a subsequent prosecution will be 
barred by double jeopardy is the Blockburger “same elements” test, which provides 
if each offense requires proof of an element that the other does not, the offenses 
are separate and double jeopardy does not apply. 
State v. Miranda, 644 So. 2d 342, 344 (Fla. 2d DCA 1994). 
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18. SAMPLE	FORM:	Motion	for	Order	to	Show	Cause	
 
IN THE CIRCUIT COURT OF THE    
JUDICIAL CIRCUIT IN AND FOR 
  COUNTY, FLORIDA 


 


IN RE: 
 


Petitioner, MOTION FOR ORDER TO SHOW CAUSE 


 


v. 
Respondent. 


 


  / 
 


Petitioner, , shows to the Court: 
 


1. On the day of _ , 20     , this Honorable Court entered its 
Order requiring the Respondent to perform/not perform the following acts: 


 
 


 
 


 
 


A copy of that Order is attached as Exhibit "A". 
 


2. Said Order has been in full force and effect since its entry and a copy thereof was 
served upon the Respondent on       day of , 20 , who at all times 
has had knowledge of its terms. 


 


3. Respondent has failed and refused to comply with and has disobeyed and disregarded 
the provisions of the said Order by the following acts of conduct: 
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This  conduct  as  more  particularly  described  and  attested  to  by  the  sworn  Affidavit(s)  of 
  which are attached as Exhibit “B”. 
 


4. By reason of Respondent's failure to comply with the aforesaid provisions of this 
Court's Order, Respondent has committed an indirect criminal contempt of the authority of this 
court. 


WHEREFORE the Petitioner moves this Court for an Order requiring Respondent to 
appear and show cause why he/she should not be judged in Indirect Criminal Contempt of this 
Court and for an Order adjudging Respondent to be in Indirect Criminal Contempt of Court for 
violation of the terms of said Order and for such punishment as this Court may deem to be just 
and proper. 


 


      Petitioner 
AFFIDAVIT 


STATE OF FLORIDA ) 
)SS 


COUNTY OF DADE ) 
 


BEFORE ME, the undersigned authority, personally appeared Petitioner, 
  , who after being duly sworn on oath deposes and says: 


1. That Affiant is the Petitioner in County Circuit Court, Case No. 
  CA ( ). 


2. That Respondent has willfully failed and refused to comply with this Court's 
Order  [Injunction]  and  has  willfully refused  and  failed  to  comply with  said  Order  by the 
following acts of conduct: 


 
 


 


 
 


Affiant/Petitioner 
 


SWORN TO and subscribed before me by the Affiant [ ] personally known to me or [  ] who 
showed _________________________ , to corroborate the Affiant’s identity this ____ day of 
________,  20__. 
 
        ________________________ 
        Notary Public, State of Florida 
        My Commission Expires: 
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19. SAMPLE	FORM:	Form	Order	to	Show	Cause		
 
IN  THE  CIRCUIT  COURT  OF  THE     
JUDICIAL   CIRCUIT   IN   AND   FOR     
COUNTY, FLORIDA 


 
DIVISION  


 
CASE NO. 


Petitioner/Plaintiff, 
 
v. 


 
ORDER TO SHOW CAUSE 


 
 
 


Respondent/Defendant. 
 
  / 


 
Upon consideration of the attached sworn affidavit filed with the Court by the Petitioner/Plaintiff 
in   this   cause   and   upon   review   of   this   Court's   Order,   entered   on   the      
  , 20     , this Court finds: 


day   of 


 
That the attached Order enjoined the Respondent/Defendant from performing any of the 


following acts: 
(Specify what acts) 


 
 


 
 


 
 


Furthermore, the said Order affirmatively ordered the Respondent/Defendant to perform 
the following acts:  


(Specify what acts) 
 


 


 
 


 
 


 
Said Order was served upon the Respondent/Defendant on the ____ day of _______, 


20__, return being made to this Court on the ___ day of ______, 20__. 
 


Petitioner has petitioned this Court for an Order adjudging the Respondent/Defendant to be 
in Indirect Criminal Contempt of Court for the willful disregard and disobedience of the provisions 
of this Court’s Order by engaging in the following acts of conduct: 
(Specify what acts) 
_______________________________________________________________________________
_______________________________________________________________________________







31 
	


Now, therefore, it is ORDERED AND ADJUDGED that the said Respondent/Defendant shall 
appear before this Court on the         day of , 20     , at m., in 
Room , at the following location: (allow at least ten (10) days for service after order is 
signed) to be arraigned and then and there show cause why s/he should not be held in and 
punished for indirect criminal contempt of Court, pursuant to Fla. R. Crim. 3.840, for his/her 
willful failure to comply with the terms of the above Order. Such punishment, if imposed, may 
include a fine and/or incarceration or probation. 


 
Should the Court determine, based on the evidence presented at the hearing, that 


Respondent's conduct warrants sanctions for civil contempt in addition to or instead of indirect 
criminal contempt, the Court reserves the right to find the Respondent guilty of civil contempt 
and impose appropriate civil sanctions. 


 
As the Respondent/Defendant, you have a right to be represented by an attorney.  
 
FAILURE  TO  APPEAR  AT  THE  HEARING  MAY  RESULT  IN  THE  COURT 
ISSUING A WRIT OF BODILY ATTACHMENT FOR YOUR ARREST. IF YOU 
ARE ARRESTED, YOU MAY BE HELD IN JAIL UP TO 48 HOURS BEFORE A 
HEARING IS HELD. 


 


The Sheriff of County, Florida, is hereby ordered to serve a copy of this 
Order on the Respondent/Defendant,  , and to make a return showing 
such service. 


 


DONE AND ORDERED at , County, Florida, this         
day of , 20     . 


 


 


 


CIRCUIT COURT JUDGE 
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20. SAMPLE	FORM:	Writ	of	Bodily	Attachment	
 


IN THE CIRCUIT COURT OF THE _____ 
JUDICIAL  CIRCUIT  IN  AND  FOR _____ 
COUNTY, FLORIDA 
 


DIVISION  


Petitioner/Plaintiff,    CASE NO. 


 


v.      WRIT OF BODILY ATTACHMENT 
 


Respondent/Defendant. 
 


  / 
 


STATE OF FLORIDA 
TO EACH SHERIFF OF THE STATE 


 


YOU ARE HEREBY COMMANDED to attach and take into custody the body of 
the Respondent, , and bring said Respondent personally before 
Honorable 
  , or, in his/her absence, before any of Judges of the Circuit Court, in 
Chambers, Room No. _       , County Courthouse (ADDRESS), instanter, for the 
following reason(s): (check appropriate box) 
 


[ ] To answer the Respondent's failure to appear at a hearing for contempt on the ____ day of , 
     20___, of which Respondent was duly noticed; and/or 
 
[ ] (Other) 
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DIRECTIONS TO SHERIFF 


This Writ shall be promptly served and executed between the hours of 8:00 A.M. 
and 3:00 P.M., Monday through Friday (legal holidays excluded), and shall expire and 
terminate if not served sixty (60) days from the date of this Order. In rare instances when the 
Respondent is taken into custody during normal court hours but cannot, after diligent effort, be 
brought before a Judge of the court on the same date this Writ is served, said Respondent may 
be confined in the   County Jail until the earliest possible time that he can be brought before 
the court. However, Respondent may secure release pursuant to the conditions specified below. 
 
(Check if applicable) 


[ ] There is reason to believe that Respondent is not subject to attachment during the 
above hours. Accordingly, the Respondent may be confined in the County Jail until 
the earliest possible time that Respondent can be brought before the aforesaid Judge, or, in his 
absence, before any of the other Judges of the Circuit Court, for the reasons specified herein. 
However, the Respondent may secure release pursuant to the conditions specified below. 


 


Upon execution of this Writ, the sheriff shall promptly notify, by telephone, the 
following: 


 
 


(Specify name and telephone number of person to be notified). 
 


[ ] The Respondent shall be released by depositing a cash or security bond with the Clerk 
of Court in the sum of $ to ensure his/her physical presence in court when required, 
and/or 


 
 


(Specify other conditions of recognizance). 
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INFORMATION SHEET TO BE COMPLETED BY COUNSEL 


 


Address of Respondent 


(Home address) 


 


Race:    


Sex:    


 


(Business address) 


(Telephone number) 


DOB:    


SS#:    


Hair:    
 


 


(Attach Photo if Available) Eyes:    
 


Height:    
 


Weight:    
 


Nicknames:    
 


 


 ORDERED at ____ County, Florida, on the ____ day of _________, 20__. 


 


   
 


 


CIRCUIT COURT JUDGE 
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21. SAMPLE	FORM:	Order	Adjudging	Respondent	in	Indirect	Criminal	
Contempt	


IN THE CIRCUIT COURT OF THE _____ 
JUDICIAL  CIRCUIT  IN  AND  FOR 
_____ COUNTY, FLORIDA 
 


DIVISION  


Petitioner/Plaintiff,    CASE NO. 


v.      ORDER ADJUDGING RESPONDENT IN 
INDIRECT CRIMINAL CONTEMPT OF 
COURT AND ORDER OF COMMITMENT 


Respondent/Defendant. 
 


  / 
 


On the ___day of , 20 , this Court issued an Order to 
Show Cause directed to Respondent,  ordering Respondent to appear and 
show cause why s/he should not be adjudged guilty of, and punished for criminal contempt of 
court for his/her willful violation of said Order issued by this Court on , 20     . 


 
The  Order  to  Show  Cause  was  served  upon  the  Respondent  on  the day  
of 


  , 20     . (Give details of service). 
 


A hearing was held on this matter on the      day of , 20 . Upon 
due deliberation, advice of counsel, and evaluation of the evidence presented, this court 
FINDS: 


 
That pursuant to the above Order the respondent was ordered to: 


 
 


 
 


(give details of Order). 
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Respondent has violated the terms of said Order issued by this Court by the following 
act of conduct: 


 
 


 
 


 
 


It is therefore ORDERED and ADJUDGED that Respondent is guilty of Indirect 
Criminal Contempt of this Court because of his violation of said Order issued by this Court 
on 
  , 20     . 
 


For such contempt the Respondent is 
 


a.   hereby fined the sum of $ . 
b.          committed to the Sheriff of Dade County to the county jail for a period of             


months days and after being confined for such period s/he shall be duly discharged from 
imprisonment according to law. 


c.           hereby sentenced to a term of probation subject to the following terms 
and conditions:    


 
 


 
 


 


DONE AND ORDERED at __________ County, Florida this ____  day of _______, 20__. 


 


 
 


CIRCUIT COURT JUDGE 
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E. Indirect	Civil	Contempt		


1. 	 Fla.	R.	Civ.	P.,	Rule	1.570(c)(2)	
 
If judgment is for the performance of a specific act or contract, the court may 
hold the disobedient party in contempt. 
Fla. R. Civ. P. 1.570 


2. 	 Fla.	Fam.	L.	R.	P.,	Rule	12.615	
 
(a) Applicability. This rule governs civil contempt proceedings in support 
matters related to family law cases. The use of civil contempt sanctions under 
this rule shall be limited to those used to compel compliance with a court order 
or to compensate a movant for losses sustained as a result of a contemnor's 
willful failure to comply with a court order. Contempt sanctions intended to 
punish an offender or to vindicate the authority of the court are criminal in nature 
and are governed by Florida Rules of Criminal Procedure 3.830 and 3.840. 
 
(b) Motion and Notice. Civil contempt may be initiated by motion. The motion 
must recite the essential facts constituting the acts alleged to be contemptuous. 
No civil contempt may be imposed without notice to the alleged contemnor and 
without providing the alleged contemnor with an opportunity to be heard. The 
civil contempt motion and notice of hearing may be served in accordance with 
Florida Rule of Judicial Administration 2.516 provided notice is reasonably 
calculated to apprise the alleged contemnor of the pendency of the proceedings. 
The notice must specify the time and place of the hearing and must contain the 
following language: “FAILURE TO APPEAR AT THE HEARING MAY 
RESULT IN THE COURT ISSUING A WRIT OF BODILY ATTACHMENT 
FOR YOUR ARREST. IF YOU ARE ARRESTED, YOU MAY BE HELD IN 
JAIL UP TO 48 HOURS BEFORE A HEARING IS HELD.” This notice must 
also state whether electronic recording or a court reporter is provided by the 
court or whether a court reporter, if desired, must be provided by the party. 
 
(c) Hearing. In any civil contempt hearing, after the court makes an express 
finding that the alleged contemnor had notice of the motion and hearing: 
 


(1) the court shall determine whether the movant has established that a 
prior order directing payment of support was entered and that the alleged 
contemnor has failed to pay all or part of the support set forth in the prior 
order; and 
 
(2) if the court finds the movant has established all of the requirements in 
subdivision (c)(1) of this rule, the court shall, 
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(A) if the alleged contemnor is present, determine whether the 


alleged contemnor had the present ability to pay support and 
willfully failed to pay such support. 


 
(B) if the alleged contemnor fails to appear, set a reasonable purge 


amount based on the individual circumstances of the parties. 
The court may issue a writ of bodily attachment and direct 
that, upon execution of the writ of bodily attachment, the 
alleged contemnor be brought before the court within 48 hours 
for a hearing on whether the alleged contemnor has the 
present ability to pay support and, if so, whether the failure to 
pay such support is willful. 


 
(d) Order and Sanctions. After hearing the testimony and evidence presented, 
the court shall enter a written order granting or denying the motion for contempt. 
 


(1) An order finding the alleged contemnor to be in contempt shall contain 
a finding that a prior order of support was entered, that the alleged 
contemnor has failed to pay part or all of the support ordered, that the 
alleged contemnor had the present ability to pay support, and that the 
alleged contemnor willfully failed to comply with the prior court order. 
The order shall contain a recital of the facts on which these findings are 
based. 
 
(2) If the court grants the motion for contempt, the court may impose 
appropriate sanctions to obtain compliance with the order including 
incarceration, attorneys' fees, suit money and costs, compensatory or 
coercive fines, and any other coercive sanction or relief permitted by law 
provided the order includes a purge provision as set forth in subdivision 
(e) of this rule. 


 
(e) Purge. If the court orders incarceration, a coercive fine, or any other coercive 
sanction for failure to comply with a prior support order, the court shall set 
conditions for purge of the contempt, based on the contemnor's present ability to 
comply. The court shall include in its order a separate affirmative finding that the 
contemnor has the present ability to comply with the purge and the factual basis 
for that finding. The court may grant the contemnor a reasonable time to comply 
with the purge conditions. If the court orders incarceration but defers 
incarceration for more than 48 hours to allow the contemnor a reasonable time to 
comply with the purge conditions, and the contemnor fails to comply within the 
time provided, the movant shall file an affidavit of noncompliance with the 
court. If payment is being made through the Central Governmental Depository, a 
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certificate from the depository shall be attached to the affidavit. The court then 
may issue a writ of bodily attachment. Upon incarceration, the contemnor must 
be brought before the court within 48 hours for a determination of whether the 
contemnor continues to have the present ability to pay the purge. 
 
(f) Review after Incarceration. Notwithstanding the provisions of this rule, at 
any time after a contemnor is incarcerated, the court on its own motion or motion 
of any party may review the contemnor's present ability to comply with the 
purge condition and the duration of incarceration and modify any prior orders. 
 
(g) Other Relief. Where there is a failure to pay support or to pay support on a 
timely basis but the failure is not willful, nothing in this rule shall be construed 
as precluding the court from granting such relief as may be appropriate under the 
circumstances. 
 
Fla. Fam. L. R. P., Rule 12.615 


3. 	 Definition	and	Nature	of	Civil	Contempt	
 


Civil contempt is used to coerce an offending party into complying with a court 
order rather than to punish the offending party for a failure to comply with a 
court order. 
The Florida Bar v. Taylor, 648 So. 2d 709 (Fla. 1995), citing Johnson v. Bednar, 
573 So. 2d 822 (Fla. 1991); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 
1998). 
 
The contemnor’s refusal to act is remedied by imprisonment or a fine unless 
and until the act is performed. 
The Florida Bar v. Taylor, 648 So. 2d 709 (Fla. 1995), citing Johnson v. Bednar, 
573 So. 2d 822 (Fla. 1991); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 
1998). 
 
The conditional nature of the penalty renders the relief civil in nature because 
the contemnor can end the sentence immediately by doing what he or she had 
previously refused to do. 
The Florida Bar v. Taylor, 648 So. 2d 709 (Fla. 1995), citing Johnson v. Bednar, 
573 So. 2d 822 (Fla. 1991); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 
1998). 
 
Trial court must find: 
 
1. Prior order entered 
2. Failure to pay/comply 
3. Present ability to pay/comply 
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4. Willful failure to comply  
5. Facts to support findings 
6. If incarcerated, must make separate additional finding of present ability 


to pay. 
 


Napoli v. Napoli, 142 So. 3d 953 (Fla. 4th DCA 2014). 


4. 	 Burden	of	Proof	
 
Three step process for contempt: 
 


Initial burden on movant in contempt proceeding to show prior court 
order and failure to pay. 
 
Burden then shifts to defaulting party to show inability to pay. 
 
If court finds willful violation and incarceration appropriate, there must 
be a separate, affirmative finding of present ability to pay purge amount. 
Albright v. Albright, 788 So. 2d 1125 (Fla. 4th DCA 2001). 


 
The petitioner must show, by a preponderance of the evidence, that the 
respondent has willfully disobeyed an order of court and that she has the 
present ability to comply with that order. There is a presumption, based upon 
the prior court order, that the respondent can comply; thereafter, the burden 
shifts to the respondent to show that she has lost that ability to comply. 
Picurro v. Picurro, 734 So. 2d 527 (Fla. 4th DCA 1999). 
 
Evidence must be sufficient to justify a finding that the respondent has 
willfully violated the court order. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985);  Knowles v. Knowles, 522 So. 
2d 477 (Fla. 5th DCA), review denied, 531 So. 2d 1354 (Fla. 1988). 
 
In order to find contempt for failure to obey a previous order, the contemnor’s 
behavior must clearly violate the order. 
Pearson v. Pearson, 932 So. 2d 601 (Fla. 2d DCA 2006); Curry v. Robbins, 
744 So. 2d 527 (Fla. 3d DCA 1999); Knorr v. Knorr, 751 So. 2d 64 (Fla. 2d 
DCA 1999); Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th DCA 1998). 
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Error to place burden of proof on the former wife to demonstrate that the 
former husband had the present ability to satisfy the arrearage when a previous 
order directing the husband to pay support existed. Contempt was an available 
remedy for attorney’s fees and former wife was entitled to same presumption 
of former husband’s ability to pay attorney’s fees that she enjoyed with 
regard to child support. 
Lamar v. Lamar, 889 So. 2d 983 (Fla. 4th DCA 2004).  


5. 	 Debts/Property	Settlement	Not	Involving	Support	Not	Enforceable	
	 by	Contempt	


 
Defendant cannot be found in contempt for non-payment of debt not involving 
support. 
Randall v. Randall, 948 So. 2d 71 (Fla. 3d DCA 2007); Vassell v. Vassell, 
912 So. 2d 1254 (Fla. 1st DCA 2005); Fisher v. Fisher, 787 So. 2d 926 (Fla. 
2d DCA 2001); Knorr v. Knorr, 751 So. 2d 64 (Fla. 2d DCA 1999). 
 
Property division awards may not be enforced by contempt; the only remedies 
available are those of creditor against a debtor. 
La Roche v. La Roche, 662 So. 2d 1018 (Fla. 5th DCA 1995); Spade 
Engineering  Co. v. State Dept. of Env. Protection, 670 So. 2d 1062 (Fla. 
2d DCA 1996); Jonhson v. Bednar, 573 So. 2d 822 (Fla.1991); Byrne v. Byrne, 
133 So. 3d 1082 (Fla. 4th DCA 2014). 
 
Default interest payments on installment payments of equitable distribution 
awards are non-support related debts which cannot be enforced by contempt. 
Braswell v. Braswell, 881 So. 2d 1193 (Fla. 3d DCA 2004). 
 
Court erred in holding husband in contempt for failure to comply with 
provision of final judgment requiring husband to pay wife for professional 
football tickets because debts not involving support cannot be enforced by 
contempt. 
Montanez v. Montanez, 697 So. 2d 184 (Fla. 2d DCA 1997). 
 
Former husband was ordered to pay a portion of his military pension to his 
former wife. Two paragraphs in judgement contained provisions that “[t]he 
payment shall continue until the death of either party and shall be enforceable 
by contempt power of the court.” A pension is an asset subject to  distribution 
and consequently the award to the former wife of her share of the pension was 
not enforceable by contempt. Resultantly, the inclusion of that portion into the 
dissolution judgment was held to be error. 
Oglesby v. Oglesby, 921 So. 2d 849 (Fla. 2d DCA 2006). 
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When the act at issue does not involve the payment of money, a trial court may 
enforce a property division award through contempt.   
Roth v. Roth, 973 So. 2d 580 (Fla. 2d DCA 2008). 
 
Contempt order was proper to enforce equitable distribution scheme when 
husband failed to sign mortgage and promissory note in favor of wife; trial court 
did not hold husband in contempt for failing to pay money, which would have 
been improper, rather, it held him in contempt for failing to perform act which it 
found he was fully capable of performing.  To have held otherwise would have 
permitted that party to simply disregard provisions of final judgment that 
required the party to perform some act. 
Roth v. Roth, 973 So. 2d 580 (Fla. 2d DCA 2008). 


 
***CONFLICT CERTIFIED by the Second District with Fifth District’s 
opinion in La Roche v. La Roche, 662 So. 2d 1018 (Fla. 5th DCA 
1995)*** 


  
Trial court order reversed, which adjudicated wife in contempt of court because 
she liquidated G.E. stock options post-divorce.  Prejudgment, a temporary 
relief order provided that wife could not withdraw any of her stock options 
without leave of court. A charging lien was subsequently entered in favor of the 
wife’s counsel.  Wife received more than $100,000.00 in G.E. stock options as 
equitable distribution. Appellate court found the temporary order had not 
entered for the purpose of protecting her counsel’s attorney’s fees and that wife 
could not be held in contempt of court for having disposed of her G.E. stock 
options because the contempt power of the court cannot be invoked for the 
settlement of property rights as opposed to alimony, support, or maintenance of 
one to whom the duty is owed.  
Pineiro v. Pineiro, 988 So. 2d 686 (Fla. 4th DCA 2008). 
 
Equitable distribution obligation is not enforceable by contempt.   
Lynch v. Lynch, 180 So. 3d 1120 (Fla. 5th DCA 2015). 
 
Contempt power cannot be invoked for settlement of property rights.  Payment 
for equitable distribution not enforceable by contempt unless in nature of 
support. 
Farghali v. Farghali, 187 So. 3d 338 (Fla. 4th DCA 2016).   


6. 	 Contempt	Proper	to	Enforce	Payments	in	Nature	of	Support		
	


Contempt is an available tool to enforce payment into children’s college fund 
where parties’ settlement agreement indicates that provision concerning 
children’s college fund was intended as child support provision. 
East v. Lague, 893 So. 2d 706 (Fla. 1st DCA 2005). 







	


43 
	
	


	


 
Where intent of lump sum alimony award is to provide support for spouse, 
contempt power of court is available tool to enforce payment. 
Bongiorno v. Yule, 920 So. 2d 1209 (Fla. 1st DCA 2006). 


 
Finding of contempt for unpaid debt is proper only if debt is alimony or child 
support, and the only reasonable interpretation was that check tendered by 
husband in the exact amount of child support obligation was a payment of child 
support. 
Schneider v. Schneider, 189 So. 3d 276 (Fla. 1st DCA 2016).   


 
Where there was minimal non-compliance with support obligation and evidence 
failed to establish failure to pay was willful,  contempt order reversed. 
However, because former husband breached marital settlement agreement by 
not paying, he was responsible for former wife’s attorney’s fees and costs as 
provided by the agreement. 
Griffith v. Griffith, 941 So. 2d 1285 (Fla. 4th DCA 2006). 
 
A finding of civil contempt without incarceration may be useful tool in 
obtaining compliance with child support.  Court can use other means than 
incarceration to obtain compliance. 
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998). 
 
If the court finds that the contemnor has continually and willfully neglected his 
or her obligation, the court may find either civil or criminal contempt. 
Lascaibar v. Lascaibar, 715 So. 2d 1042 (Fla. 3d DCA 1998). 
 
A  contractual duty to pay for a child’s college expenses cannot be enforced 
by contempt where the child is over 18. 
Nicoletti v. Nicoletti, 901 So. 2d 290 (Fla. 2d DCA 2005). 
 
When an order holds a father in contempt for failure to pay child support, the 
court must find: 1) a prior valid order of support; 2) a failure to pay all or 
part of the ordered support; 3) the parent’s present ability to pay the support; 
and 4) the parent’s willful refusal to comply with the prior court order. 
Furthermore, the order shall contain specific facts on which the allegations are 
based.  Ross v. Botha, 867 So. 2d 567 (Fla. 4th DCA 2004), citing Bowen v. 
Bowen, 471 So. 2d 1274 (Fla. 1985); Fla. Fam. L. R. P., Rule 12.615 (d)(1). 
 
Court purge cannot be based on gross receipts or corporate tax returns to 
establish value of corporate stock.  
Mansour v. Mansour, 118 So. 3d 978 (2d DCA 2013); Buchanan v. Buchanan, 
932 So. 2d 270 (Fla. 2d DCA 2005). 
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Former husband was entitled to have Motion to Modify Child Support 
Obligation heard and resolved before or simultaneously with hearing on former 
wife’s later-filed motion for contempt.   
Rosenblum v. Rosenblum, 178 So. 3d 49 (Fla. 1st DCA 2015).  


7. 	 Children’s	Issues	
 
Court held mother in contempt for repeatedly interfering with father’s 
visitation – court ordered mother to pay fees and costs based on Fla. Stat. 
§61.13(c)(i) and under inequitable conduct doctrine. 
Robinson-Wilson v. Wilson, 932 So. 2d 330 (Fla. 4th DCA 2006). 
 
A mother can be held in contempt for failing to encourage a relationship 
between father and the children. 
Levy v. Levy, 861 So. 2d 1211 (Fla. 3d DCA 2003). 
 
A contempt order used to enforce parental visitation may not be excessive or 
contrary to the best interests of the children.  See Rescigno v. Annino, 869 So. 
741 (Fla. 4th DCA 2004) (where the court ordered father to take children for 
allergy shots rather than order the father to get rid of his eight cats which caused 
the children to have an allergic reaction). 
 
Trial court did not err in granting former wife custody when former husband 
failed to return children by a court mandated date, even though court did not 
consider best interest of children.  Court did not have to consider children’s best 
interest when improper removal from jurisdiction was at issue. 
Maguire v. Wright, 157 So. 3d 493 (Fla. 5th DCA 2015).   
 
Error to find mother in contempt for making major decisions concerning religion 
and religious education of parties’ children in contravention of Marital 
Settlement Agreement between parties that required joint decision making 
regarding children’s religious upbringing.  Trial court may not restrict parent’s 
exposure of his or her child to parent’s religious beliefs unless there is 
affirmative showing that religious activity is harmful to child. 
Steinman v. Steinman, 191 So. 3d 954 (Fla. 4th DCA 2016).   
 
Trial court is not required to hold party in contempt for violating a time-sharing 
parenting plan, and a trial court does not abuse its discretion simply by declining 
to do so. 
Brooks v. Brooks, 164 So. 3d 162 (Fla. 2d DCA 2015). 
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8. 	 Motion	and	Notice	
 
Pursuant to Fla. R. Civ. P., Rule 1.100(b), an aggrieved party, upon motion to 
the court, may initiate an action for an order of civil contempt. The necessity 
of a rule to show cause to institute civil contempt proceedings has been 
abolished. 
Smith v. Smith, 464 So. 2d 1287 (Fla. 5th DCA 1985). 
 
The notice must inform the person to be served that the aggrieved party 
seeks an order to hold him or her in contempt of court for the violation of a 
specific prior court order.  The motion must also inform the respondent of the 
date, subject matter, and manner in which the prior court order has been 
violated. 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
 


Three days’ notice has been held insufficient to prepare for civil contempt 
proceeding. 
Apfelbaum v. Lord & Lady Originals, Inc., 317 So. 2d 128 (Fla. 3d DCA 
1975); Ginsberg v. Ginsberg, 122 So. 2d 30 (Fla. 3d DCA 1960); See also 
DiLeo v. DiLeo, 939 So. 2d 181 (Fla. 5th DCA 2006) (two days notice 
insufficient). 
 
Where trial court had previously ordered respondent to keep his address 
current, notice was sufficient when sent by mail to contemnor. 
Dept. of Revenue ex rel. Northern v. Coley, 834 So. 2d 418 (Fla 2D DCA 2003). 
 
A civil contempt motion and notice of hearing may be served by mail 
provided it is reasonably calculated to apprise of the pendency of proceedings. 
Fla. Fam. L. R. P., Rule 12.615(b). 
 
Motion for contempt must contain the following language: “failure to appear at 
the hearing may result in the court issuing a writ of bodily attachment for 
your arrest. If you are arrested, you may be held in jail up to 48 hours 
before a hearing is held.” 
Martyak v. Martyak, 881 So. 2d 48 (Fla. 4th DCA 2004). 
 
Trial court reversed Order holding party in contempt when motions were not 
noticed for hearing. 
Haeberli v. Haeberli, 157 So. 3d 489 (Fla. 5th DCA 2015). 
 
Trial court departed from essential requirements of law in finding former 
husband in indirect civil contempt for failure to pay child support arrearage and 
attorney’s fees of former wife where notice of hearing on motion for contempt 
did not contain language warning former husband that if he did not appear at 
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hearing he could be arrested and held for up to forty-eight hours pending a 
hearing, as required by Florida Family Law Rule of Procedure 12.615.  Result of 
faulty initial hearing, at which former husband did not appear, was not only 
issuance of writ of bodily attachment without warning, but also a premature and 
insufficiently supported finding of contempt after an incomplete process.  The 
premature finding of contempt also lacked required finding that former 
husband’s failure to pay previously ordered amount was willful.   
Browne v. Blanton-Browne, 1D16-679, 2016 WL 4987970 (Fla. 1st DCA 2016). 
 
Failure to give notice of a hearing to opposing party absent a true emergency 
deprives that party of procedural due process.  A person facing civil contempt 
sanctions is entitled to notice and an opportunity to be heard. 
Hurst v. Hurst, 192 So. 3d 1262 (Fla. 5th DCA 2016).   
 
Error to include in contempt order certain provisions that expressly or in 
substantive effect enjoined former husband to take or refrain from taking certain 
actions with respect to his non-marital property.  Remedies were not requested 
by former wife’s motion for contempt or enforcement or otherwise presented to 
court for resolution, and former husband was not given notice that these matters 
were to be litigated.  
Rieder v. Rieder, 2D14-415, 2016 WL 4375425 (Fla. 2d DCA 2016). 


9. 	 Due	Process	Requirements		
 
While defendant facing civil contempt is not entitled to all of the due process 
rights afforded to a person facing indirect criminal contempt, he or she is 
nonetheless entitled to a proceeding that meets the fundamental fairness 
requirements of the due process of the fourteenth amendment (i.e. contemnor 
must be provided with adequate notice and an opportunity to be heard). 
Woolf v. Woolf, 901 So. 2d 905 (Fla. 4th DCA 2005). 
 
Due process requires notice and an opportunity to be heard. 
Parsons v. Wennet, 625 So. 2d 945 (Fla. 4th DCA 1993). 
 
Court must expressly find that the alleged contemnor had actual notice and time 
to prepare. 
DiLeo v. DiLeo, 939 So. 2d 181 (Fla. 5th DCA 2006). 
 
“One who fails to obey a valid court order is always entitled to notice and 
hearing relating thereto, including an opportunity to present any defense 
thereto, before he is finally adjudicated in contempt.” 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
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In observing due process of law, the opportunity to be heard must be full and 
fair, not merely colorable or illusive.” 
Tomayko v. Thomas, 143 So. 2d 227 (Fla. 3d DCA 1962), superseded by 
statute, as stated in Standard Property Inv. Trust, Inc. v. Luskin, 585 So. 2d 
1099 (Fla. 4th DCA 1991). 
 
Court’s statement “he’s gonna tell me one more time he doesn’t have the 
money to pay. I don’t need his testimony” deprived defendant of due process 
right to put on evidence he had no ability to pay. 
Peterson v. Asklipious, 855 So. 2d 704 (Fla. 4th DCA 2003). 
 
Civil contempt judgment with a six (6) month jail sentence reversed where 
proceedings not conducted in scrupulous conformance with requirements of 
law, including a sufficient charging document, trial and post-trial orders, and 
appropriate purge provisions. 
Vereen v. Spears, 819 So. 2d 923 (Fla. 3d DCA 2002). 
 
Person may not be held in contempt of court for violation of an order or a 
provision of a judgment which is not clear and definite as to make a party 
aware of its command and direction. 
Cooley v. Moody, 884 So. 2d 143 (Fla. 2d DCA 2004). 
 
Trial court’s oral pronouncement with regards to a contempt order must 
control over a later written order. 
Glick v. Glick, 874 So. 2d 1238 (Fla. 4th DCA 2004). 
 
Where court announced orally a denial of contempt based on lack of a purge: 
written order held finding of contempt with entry of judgement on arrears 
reversed.  
Fuller v. Fuller, 129 So. 3d 396 (Fla. 2d DCA 2014). 
 
Reaffirming rule that prohibits contempt order from providing for automatic 
incarceration if contemnor defaults in future.  Because contempt order operated 
prospectively in that it ordered automatic incarceration of husband on future 
noncompliance by him without requiring additional hearing, the order violated 
due process and was required to be reversed.   
Bryan v. Jemal, 41 Fla. L. Weekly D343 (Fla. 2d DCA Feb. 5, 2016).   
 
While potential civil contemnor is not entitled to all of the due process rights 
afforded to a person facing indirect criminal contempt, he or she is 
nonetheless entitled to a proceeding that meets the fundamental fairness 
requirements of the due process clause of the fourteenth amendment, namely 
adequate notice and an opportunity to be heard.  Notice was inadequate where 
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husband did not receive wife’s motion for contempt until two days before 
hearing. 
Woolf v. Woolf, 901 So. 2d 905 (Fla. 4th DCA 2005). 


10. Right	to	Counsel	
 
Due process of law requires that the party accused be advised of the charge 
and be accorded an opportunity to defend himself, including the opportunity 
to be represented by counsel. 
Dykes v. Dykes, 104 So. 2d 598 (Fla. 3d DCA 1958). 
 
Though respondent has the right to counsel, the fourteenth amendment does 
not require the court to appoint counsel for an indigent contemnor in civil 
contempt as long as there is a finding of present ability to comply. 
Andrews v. Walton, 428 So. 2d 663 (Fla. 1983). 


11. Writ	of	Bodily	Attachment	
 
If the respondent fails to attend the hearing after being properly served with 
notice, the court may hold him in contempt and/or issue a writ of bodily 
attachment. 
Spencer v. Spencer, 311 So. 2d 822 (Fla. 3d DCA 1975), cert. denied, 328 So. 
2d 845 (Fla. 1975); Dykes v. Dykes, 104 So. 2d 598 (Fla. 3d DCA 1958). 
 
A circuit court may not issue a writ of bodily attachment with nationwide 
applicability in order to apprehend a civil contemnor. 
Sanders II v. Laird, 865 So. 2d 649 (Fla. 2d DCA 2004). 


12. Order	of	Contempt	
 
Every order of contempt must: 
 


State that the respondent has been adjudicated guilty of civil contempt 
of court. 
 
Set forth the date of the original order (it is also recommended that 
the original order be attached as an exhibit to the order of contempt). 
 
Make an affirmative finding that the respondent willfully violated the 
court order and briefly set forth the facts that show the violation or 
that the respondent has the present ability to comply with the court 
order. 
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Make a separate affirmative finding that the contemnor has the present 
ability to comply with the purge provisions. 
 
Set forth the number of days the respondent is to be confined. 
 
Set forth a purge provision stating exactly what the respondent must do 
to purge him/herself. 


 
Amendments to Fla. Family Law Rules of Procedure, 723 So. 2d 208 (Fla. 
1998); Lazzara v. Lazzara, 785 So. 2d 716 (Fla. 4th DCA 2001); Bowen v. 
Bowen, 471 So. 2d 1274 (Fla. 1985); Andrews v. Walton, 428 So. 2d 663 (Fla. 
1983). 
 
Order holding former husband in indirect civil contempt for failure to comply 
with prior court order is non-final and not appealable but is reviewable by 
certiorari.   
Hofschneider v. Hofschneider, 177 So. 3d 87 (Fla. 2d DCA 2015).   


13. Sanctions	and	Fines	
 
Sanctions in civil contempt proceedings may be employed for either or both of 
two purposes: (1) to compensate the injured party for losses sustained; and 
(2) to coerce the offending party into compliance with a previously issued court 
order. 
Johnson v. Bednar, 573 So. 2d 822 (Fla. 1991). 
 
Where court found that former wife had intentionally and maliciously 
interfered with former husband’s visitation, it was proper to hold her in 
contempt and impose over $12,000.00 in attorney’s fees as a sanction, even 
though there was a great disparity in incomes. 
Robinson-Wilson v. Wilson, 932 So. 2d 330 (Fla. 4th DCA 2006). 
 
A respondent who does not have the financial means to purge cannot be 
incarcerated; therefore, the court should consider non-incarceration options, 
such as: 
 


Directing contemnor to seek employment through the state employment 
services and ordering weekly reports on the status of the job search. 
 
Issuing a writ directing the employer to garnish the contemnor’s salary to 
satisfy alimony/child support obligations. Fla. Stat. §61.12. 
 
Entering an income deduction order for payment of child support or 
alimony pursuant to Fla. Stat. §61.1301. 
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If counseling was ordered, requiring respondent to go to counseling with 
weekly reports. 
Lawrence v. Dept. of Revenue, 755 So. 2d 139 (Fla. 2d DCA 1999). 
  
Entering a judgment on arrearages.  
See, e.g., Fuller v. Fuller, 129 So. 3d 396 (Fla. 2d DCA 2014). Trial court 
entered judgment but reversed contempt on other grounds, Wofford v. 
Wofford, 20 So. 3d 470 (Fla. 4th DCA 2009). 


 
Contempt should not be used as a basis for change of custody. Purpose of civil 
contempt is to compel compliance. Sanction of changing custody penalizes 
children and does not coerce compliance. 
Avila v. Brown, 922 So. 2d 446 (Fla. 2d DCA 2006); Pearson v. Pearson, 932 
So. 2d 601 (Fla. 2d DCA 2006); Burckle v. Burckle, 915 So. 2d 747 (Fla. 2d 
DCA 2005); Berger v. Berger, 795 So. 2d 113 (Fla. 5th DCA 2001); LaLoggia-
VonHegel v. VonHegel, 732 So. 2d 1131 (Fla. 2d DCA 1999); Moody v. 
Moody, 721 So. 2d 731 (Fla. 1st DCA 1998). 


 
A court may compel performance of a required act by coercive imprisonment 
or by compensatory fines where violation of the decree has resulted in damage 
to the complaining party. 
South Dade Farms v. Peters, 88 So. 2d 891 (Fla. 1956). 
 
Court erred in ordering Defendant to pay $350.00 per day for every day 
appropriate placement was not provided to juvenile “to offset damages he 
suffered” where there was no evidence of any alleged damage to juvenile. 
Dept. of Children & Families v. M.M., 855 So. 2d 1250 (Fla. 4th DCA 2003). 
 
A hybrid “bonded fine” is an invalid civil contempt sanction. 
Rylander v. Teschouva, 877 So. 2d 7 (Fla. 3d DCA 2004). 
 
Imposition of fine of $500.00 for indirect civil contempt for violation of an 
injunction is improper where there was no provision which allowed the 
contemnor to purge the contempt to avoid paying the fine and there was no 
indication that the fine was meant to be coercive or compensatory. 
Politz v. Booth, 910 So. 2d 397 (Fla. 4th DCA 2005). 
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Sanction of $2,500.00 per day for total of 30 days for failure to provide court-
ordered discovery plus attorney’s fees of $4,982.00 was a valid fine given 
seriousness of discovery violation and purge condition of compliance with 
court-ordered production of documents. 
Channel Components, Inc., et. al. v. America II Electronics, Inc., 915 So. 2d 
1278 (Fla. 2d DCA 2005). 
 
Fine for civil contempt is proper if it either coerces a defendant into 
compliance with the court’s order or compensates the plaintiff for losses 
sustained. 
Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 
2d 531 (Fla. 4th DCA 1999). 
 
If the fine for civil contempt is coercive, it must provide for its avoidance 
through obedience. If the fine is compensatory, the amount must be 
reasonably related to the loss shown in the record. 
Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 
2d 531 (Fla. 4th DCA 1999). 
 
Where court imposes retroactive fine for failure to follow court order, 
without purge provision, fine becomes criminal penalty rather than civil 
contempt sanction. 
Boca Raton Towing, Inc. v. Boca Raton Towing and Recovery, Inc., 729 So. 
2d 531 (Fla. 4th DCA 1999). 
 
A fine is considered an unconstitutional criminal penalty if contemnor has no 
opportunity to reduce or avoid fine through compliance. 
Condren v. Bell, 792 So. 2d 578 (Fla. 4th DCA 2001). 
 
When fine imposed in indirect civil contempt proceeding is not compensatory, 
it is civil only if contemnor is given opportunity to purge. 
Nical of Palm Beach, Inc. v. Lewis, 815 So. 2d 647 (Fla. 4th DCA 2002). 
 
Amount of fine must have some bearing on harm suffered by injured party. 
Fine of $1,000.00 per day against non-party for failure to appear for 
deposition and provide records reversed where court made no finding as to the 
harm caused by the failure to appear and/or produce. 
Boby Expresso v. Guerin, 930 So. 2d 842 (Fla. 3d DCA 2006). 
 
Fine of $50,000 for discovery violations reversed. Fine must be related to 
“actual losses” sustained as a result of discovery violations. 
BNP Paribas v. Wynne, 963 So. 2d 944 (Fla. 4th DCA 2007). 
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A flat, unconditional fine of $5,000 does not allow contemnor to purge and, 
therefore, is a criminal sanction. 
Berlow v. Berlow, 21 So. 3d 81 (Fla. 3d DCA 2009). 


14. Purge	Provision		
 
“Every civil contempt sentence of confinement must contain a purge provision 
giving respondent the key to his own jail confinement.” 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
 
The purge provision must clearly state the conditions by which the contemnor 
can free him or herself from the penalty imposed. 
Allman v. Johnson, 488 So. 2d 884 (Fla. 5th DCA 1986). 
 
Purge provision contained in written order must be consistent with purge 
provision of oral pronouncement of court. Where court set a purge provision 
of $4,000.00 or surrender of vehicle and written order set forth purge 
provision of $4,000.00 plus surrender of car, contempt order reversed. 
Romero v. Romero, 916 So. 2d 952 (Fla. 3d DCA 2005). 
 
Civil contempt may be with or without incarceration as a purge. 
Fla. Fam. L. R. P., Rule 12.615 


15. Ability	to	Pay		
 
Fla. Fam. L. R. P., Rule 12.615(d)(1) requires the court to identify the sources 
the contemnor will use to pay the purge. 
Fla. Fam. L. R. P., Rule 12.615(d)(1); Van Hare v. Van Hare, 870 So. 2d 125 
(Fla. 4th DCA 2003). 
 
An order for contempt must make specific findings of the petitioner’s 
present ability to pay the purge and must identify the sources from which 
he could have obtained funds to comply with a temporary relief order. 
Hayden v. Bieluch, 878 So. 2d 1270 (Fla. 4th DCA 2004). 
 
Contempt order must include a recitation of fact as well as a basis for the 
present ability to pay the purge amount. 
Fla. Fam. L. R. P., Rule 12.615(e); Pope v. Quattelbaum, 884 So. 2d 301 (Fla. 
2d DCA 2004). 
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When a trial court’s finding of ability to pay the purge conflicts with a 
finding made two weeks earlier that the respondent is insolvent, the trial court 
must make specific findings showing respondent is not indigent before 
holding her in contempt. 
Downey v. Downey, 874 So. 2d 734 (Fla. 4th DCA 2004). 
 
The trial court must make separate affirmative findings of the ability to pay 
the purge, and the basis for that ability. 
Martyak v. Martyak, 873 So. 2d 405 (Fla. 4th DCA 2004). 
 
The court is not limited to the amount of cash the respondent has immediately 
available as a purge amount, but it may look to any and all of his or her 
available assets in determining the respondent’s ability to pay. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985). 
 
Purge provision must be clear and definite, making the party aware of what is 
required in any given circumstance. Conduct which may land appellant in 
jail should not be subject to question.  Contempt order which contains purge 
provision too broad or indefinite not enforceable. 
Lanza v. Lanza, 804 So. 2d 408 (Fla. 4th DCA 2001). 
 
A civil contemnor is entitled to a hearing to demonstrate inability to comply 
with the purge provisions even after the contempt adjudication, particularly 
where the order of contempt was entered a substantial period of time before 
the contemnor’s arrest. 
Cook v. Navarro, 611 So. 2d 47 (Fla. 4th DCA 1992). 
 
Error to set $10,000.00 purge amount based upon finding that contemnor had 
$9,200.00 in corporate stock. Tax return relied upon by court showed total 
liabilities and equity of shareholders was $9,200.00 but value of stock was 
only $1,000.00. 
Buchanan v. Buchanan, 932 So. 2d 270 (Fla. 2d DCA 2005). 
 
In determining whether the contemnor possesses the ability to pay the purge 
amount, the trial court is not limited to the amount of cash immediately 
available to the contemnor; rather, the court may look to all assets from 
which the amount might be obtained and the contemnor’s “more than 
comfortable lifestyle.” 
Harris v. Millett-Harris, 900 So. 2d 712 (Fla. 3d DCA 2005). 
 
 
 
 
 







	


54 
	
	


	


Contemnor may purge herself of contempt if she complies with discovery 
requests as directed by sanctions order and serves and files affidavit of 
compliance as directed by sanctions order. Civil contempt order of 
incarceration with purge of “the simple act of complying with the entirely 
reasonable duly entered [sanctions order]” was proper. 
Kwiecinski v. Renke, 916 So. 2d 1 (Fla. 2d DCA 2004). 
 
Court cannot point to prior payment of purge as evidence of hidden sources of 
income. 
Fuller v. Fuller, 129 So. 3d 396 (Fla. 2d DCA 2014). 
 
Where court ordered father to pay $5k within 48 hours to avoid incarceration, 
appellate court reversed, as there was no evidence of present ability to pay purge. 
Anderson v. Department of Revenue, 111 So. 3d 424 (Fla. 4th DCA 2009). 
 
Order of incarceration must contain statement finding that petitioner possessed 
present ability to pay purge amount. 
Chetram v. Singh, 937 So. 2d 716 (Fla. 5th DCA 2006); Palma v. Jenne, 763 
So. 2d 359 (Fla. 4th DCA 1998); Cooper v. Spears, 741 So. 2d 1160 (Fla. 3d 
DCA 1999); Blackwelder v. Vedder, 734 So. 2d 523 (Fla. 5th DCA 1999), 
review dismissed, 743 So. 2d 16 (Fla. 1999). 
 
The trial court must actually identify the sources from which the contemnor 
could obtain funds to comply with a prior court order before finding of contempt. 
Vazquez v. Vazquez, 827 So. 2d 384 (Fla. 4th DCA 2002); Larsen v. Larsen, 854 
So. 2d 293 (Fla. 4th DCA 2003). 
 
Trial court must find actual present ability to pay, not that the defendant “should 
have” the ability to pay.  
Shelton v. Shelton, 965 So. 2d 179 (Fla. 2d DCA 2007). 
 
If contemnor appears, court must make finding of present ability to pay 
purge amount in order to incarcerate. If contemnor fails to appear, court shall 
set reasonable purge amount and issue writ of bodily attachment. 
Martyak v. Martyak, 881 So. 2d 48 (Fla. 4th DCA 2004). 
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Trial court order and resulting writ of bodily attachment were declared legally 
insufficient where same was based upon former husband’s failure to pay 
alimony, without finding and supportive evidence showing that former husband 
had present ability to pay purge amount; trial court simply relied on its prior 
findings and its prior purge amount and presumed the former husband continued 
to have the ‘present ability to pay’ that amount. 
Janeski v. Janeska, 974 So. 2d 1220 (Fla. 2d DCA 2008); Fla. Fam. L. R. P., 
Rule 12.615(e). 
 
Order of contempt reversed and remanded when order did not articulate 
husband’s ability to pay. 
Isaacs v. Isaacs, 157 So. 3d 545 (Fla 4th DCA 2015).   
 
No error in finding husband in contempt for failing to pay alimony and child 
support.  Competent, substantial evidence supported finding that husband had 
present ability to pay. 
Solache v. Solache, 163 So. 3d 539 (Fla. 3d DCA 2015), reh’g denied (Apr. 8, 
2015).   
 
No error in denying former husband’s motion for contempt for failure to pay his 
award of temporary attorney’s fees where wife satisfied burden of overcoming 
presumption that she had ability to pay.  Affirmance is without prejudice to 
husband securing judgment for unpaid temporary award in final judgment of 
dissolution or filing amended motion for contempt requesting purge amount 
within wife’s present ability to pay. 
Tressel v. Gatta, 164 So. 3d 142 (Fla. 4th DCA 2015).   
 
Trial court erred in adopting magistrate’s report when magistrate failed to 
consider 401(k) as a source to satisfy arrears. 
Wix v. Wix, 159 So. 3d 312 (Fla. 2d DCA 2015).   
 
Trial court erred in summarily dismissing wife’s petition to modify custody, 
timesharing, and child support based on wife’s “unclean hands” in failing to 
purge contempt order entered years earlier without holding evidentiary hearing 
on wife’s present ability to purge the contempt. 
Castillo v. Castillo, 191 So. 3d 481 (Fla. 4th DCA 2016).   
 
Trial court erred in basing conclusion of spouse’s ability to pay purge on finding 
that spouse could borrow money from relative. 
Kitchens v. Martin, 186 So. 3d 24 (Fla. 5th DCA 2016), reh’g denied (Mar. 9, 
2016). 
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16. Incarceration	
 
Court must make a separate finding of present ability to pay before ordering 
incarceration. Where court found prior retirement account as source for funding 
and no evidence that retirement account existed, contempt reversed. 
Arias v. Arias, 133 So. 3d 533 (Fla. 2d DCA 2013). 


 
The sentence may be for a fixed period; however, the sentence must allow 
for release from confinement upon compliance with the order. 
Alves v. Barnett Mortg. Co., 688 So. 2d 459 (Fla. 4th DCA 1997). 
 
An administrative order which allows for incarceration of contemnors who 
have failed to pay court costs until a hearing which is only held on 
Wednesdays without a determination of ability to pay the costs violates the 
Constitution. 
Akridge v. Crow, 903 So. 2d 346 (Fla. 2d DCA 2005). 
 
In a civil contempt proceeding, the trial court cannot incarcerate, even if only 
coercively, without providing the contemnor the opportunity to prove his 
inability to comply. The court cannot use discovery sanctions striking 
husband’s pleadings in response to contempt motion as a basis for finding an 
inability to comply. 
Miller v. Miller, 891 So. 2d 1201 (Fla. 4th DCA 2005). 
 
Incarceration for civil contempt cannot be imposed absent finding of present 
ability to purge contempt. Good discussion of civil vs. criminal contempt in 
family support matter. 
Bowen v. Bowen, 471 So. 2d 1274 (Fla. 1985); Giallanza v. Dept. of 
Revenue, 799 So. 2d 256 (Fla. 2d DCA 2001); Chetram v. Singh, 937 So. 2d 
716 (Fla. 5th DCA 2006). 


17. Vagueness	or	Ambiguity	of	Original	Order	
 
Order must be clear and definite so as to make party aware of its command 
and direction. 
Friedman v. Carr, 777 So. 2d 1012 (Fla. 2d DCA 2000). 
 
When an order is not explicit or precise enough to place a party on notice 
about what the party may or may not do, it cannot support an order for 
contempt. 
Minda v. Ponce, 918 So. 2d 417 (Fla. 2d DCA 2006); Simpson v. Young, 884 
So. 2d 186 (Fla. 2d DCA 2004), citing Keitel v. Keitel, 716 So. 2d 842 (Fla. 4th 


DCA 1998). 
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Before a party may be held in contempt for violating an injunction, the 
injunction must describe “in reasonable detail” the conduct that is prohibited. 
Osmo Tec SACV Co. v. Crane Env., Inc., 884 So. 2d 324 (Fla. 2d DCA 2004); 
Closuit v. Crane Env., Inc., 884 So. 2d 441 (Fla. 2d DCA 2004). 
 
Third party who received actual notice of injunction could be held in 
contempt for violating injunction only if the contemptuous act clearly 
contravenes the injunction. 
Osmo Tec SACV Co. v. Crane Env., Inc., 884 So. 2d 324 (Fla. 2d DCA 
2004); Closuit v. Crane Env., Inc., 884 So. 2d 441 (Fla. 2d DCA 2004). 
 
Civil contempt cannot be applied against non-parties. 
Demello v. Buckman, 914 So. 2d 1090 (Fla. 4th DCA 2005). 
 
Although former husband could be held in contempt for failing to pay 
alimony, it was error to impose equitable lien on property owned by former 
husband and his present wife when the present wife was not made a party to the 
proceedings. 
Lowe v. Lowe, 948 So. 2d 836 (Fla. 4th DCA 2007). 


18. Ability	to	Comply	with	Court	Order	
 
“The inability of an alleged contemnor to obey a court order is a good defense to 
a charge of contempt for violating the order unless the alleged contemnor 
voluntarily created the inability.” 
Florida Dept. of Health and Rehab. Services v. State, 616 So. 2d 66 (Fla. 1st 
DCA 1993). 
 
The alleged contemnor has burden of proving by a preponderance of the 
evidence why he or she was unable to obey the court order. 
Florida Dept. of Health and Rehab. Services v. State, 616 So. 2d 66 (Fla. 1st 
DCA 1993). 
 
Where mother and father lived 500 miles from each other and weekend 
visitation as ordered by court was impractical, proper course is for parties to 
seek a modification of the judgment. Orders of the court must be followed. 
However, evidence was insufficient to establish that father was in contempt of 
court. 
Doherty v. Padgett, 942 So. 2d 464 (Fla. 2d DCA 2006). 
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HRS could not be found in contempt for failing to move an incompetent 
defendant from county jail to a state licensed facility where HRS presented 
evidence that it could not comply with the order because no bed space was 
available due to inadequate funding. 
Dept. of Health and Rehab. Services v. Maxwell, 667 So. 2d 980 (Fla. 4th DCA 
1996). 
 
Contempt for failure to pay child support not warranted where trial court 
found former husband indigent for purposes of proceedings below as well as 
appeal purposes and where no hearing was ever held on former husband’s 
petitions for downward modification of child support. When the trial court 
found that the former husband was capable of at least making a minimum 
wage, the appropriate action was to order him to seek proper employment 
through Florida state employment services and to report weekly until 
employment is secured. 
Herrera v. Sanchez, 885 So. 2d 480 (Fla. 5th DCA 2004). 
 
Where party ordered under threat of contempt to take control over a vehicle 
which was not titled in respondents name, because no evidence that respondent 
had complete control, contempt is not appropriate. 
Carmentes v. Hernandez, 127 So. 3d 631 (Fla. 3d DCA 2013). 
 
DCF could not be held in contempt for failure to comply with court’s order 
to place a child in a therapeutic foster home where the department attempted to 
find a placement but none was available. 
Dept. of Children & Families v. M.M., 855 So. 2d 1250 (Fla. 4th DCA 2003). 
 
Fla. R. Civ. P., Rule 1.570 and Fla. Fam. L. R. P., Rule 12.570 specifically 
authorize contempt to enforce performance of act if evidence is sufficient.  
However, husband cannot be held in civil contempt for failure to return ring 
pursuant to MSA where no evidence presented that he currently has ring in his 
possession. 
Morse v. Morse, 796 So. 2d 1200 (Fla. 3d DCA 2001). 
 
Fla. Fam. L. R. P., Rule 12.615 (d)(1) requires court to identify sources from 
which contemnor could have obtained funds to comply with prior order. 
Vazquez v. Vazquez, 827 So. 2d 384 (Fla. 4th DCA 2002). 
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19. Deliberate	Divestment	
 
If contemnor has willfully divested himself of the ability to comply through 
his own fault with the intent and purpose of violating the court order, the 
court cannot find him in civil contempt because he no longer has the ability to 
comply. However, the court could find indirect criminal contempt. 
Brown v. Smith, 705 So. 2d 682 (Fla. 4th DCA 1998); Walker v. Edel, 727 So. 
2d 359 (Fla. 5th DCA 1999). 
 
Order of civil contempt reversed when husband gave his new business to his 
girlfriend and therefore lacked ability to comply with the court’s order.  Criminal 
contempt is appropriate enforcement method when a person intentionally divests 
themselves of the ability to comply with a court order. 
Wiesenthal v. Wiesenthal, 154 So. 3d 484 (Fla. 4th DCA 2015).   


20. Attorney’s	Fees	
 
Attorney’s fees in contempt proceedings arising out of dissolution of marriage 
lawsuits are decided under the same standards as the underlying dissolution: 
need and ability to pay. 
Hunt v. Hunt, 855 So. 2d 1181 (Fla. 1st DCA 2003); Keitel v. Keitel, 716 So. 
2d 842 (Fla. 4th DCA 1998); Sobel v. Sobel, 873 So. 2d 449 (Fla. 4th DCA 
2004). 
 
Attorney’s fees for the contempt proceeding may be awarded to compensate 
injured party. 
Alpha 2001, Inc. V. Bookstein, 933 So. 2d 731 (Fla. 4th DCA 2006). 
 
As a general rule, attorney’s fees may be awarded as a sanction in civil 
contempt proceedings without findings as to the parties’ respective need and 
ability to pay. However, in contempt proceedings incident to enforcing orders 
relating to support or custody, Fla. Stat. §61.16(1) governs: need and ability to 
pay must be considered by the court before ordering payment of attorney’s 
fees. 
Worthington v. Harty, 677 So. 2d 1371 (Fla. 4th DCA 1996); Fla. Stat. §61.16(1) 
 
Fees are available as a sanction in civil contempt cases, but they must be based 
on actual damage and supported by findings.  
Ingram v. Ingram, 115 So. 3d 1107 (Fla. 5th DCA 2013), citing H.K. Dev., LLC 
v. Greer, 32 So. 3d 178, 185-86 (Fla. 1st DCA 2010). 
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21. SAMPLE	FORM:	Civil	Contempt	Motion	
 


IN THE CIRCUIT COURT OF THE    
JUDICIAL CIRCUIT IN AND FOR 
  COUNTY, FLORIDA 


 


Petitioner,     CIVIL CONTEMPT MOTION  


       AND NOTICE OF HEARING 


v. 
Respondent. 


 


  / 
 


TO:    
(name of attorney for party, or party if not represented) 


 


YOU ARE NOTIFIED that plaintiff will apply to the Honorable  ,  
Circuit  Judge,  on ,  20      ,  at .M.,  in  the Courthouse  


at   , Florida, for an order adjudging (Defendant's Name) 
in contempt of court for violation of the terms of the order or judgment entered by this 
court on (date of order) by failing to  . 


 


 


 


 


 


CERTIFICATE OF SERVICE 


I hereby certify that a true and correct copy of this Notice has been served upon 
  , Respondent, by hand/mail on , 20     . 
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22. SAMPLE	FORM:	Notice	of	Hearing		
 
IN THE CIRCUIT COURT OF THE      
JUDICIAL CIRCUIT IN AND  FOR      
COUNTY, FLORIDA 


 


Petitioner/Plaintiff, 
 


v. 
 


Respondent/Defendant. 
 


  / 
 


NOTICE OF HEARING 


 


TO: Name of Attorney for Party, or 
party if not represented 


 


PLEASE TAKE NOTICE that the undersigned will call on for hearing, before the 
Honorable , Judge of the above-styled court, in Courtroom at the 
Courthouse Center, 175 N.W. 1st Avenue, Miami, Florida 33128, Room           , on , 
the        day of,          , at or as soon thereafter as counsel may be heard: 


 


FAILURE TO APPEAR AT THE HEARING MAY RESULT IN THE COURT ISSUING 
A WRIT OF BODILY ATTACHMENT FOR YOUR ARREST. IF YOU ARE ARRESTED, 
YOU MAY BE HELD IN JAIL UP TO 48 HOURS BEFORE A HEARING IS HELD. 


 


IT IS HEREBY CERTIFIED that a true and correct copy of the foregoing was 
mailed and/or faxed to the above addressee(s) this       day of , 20    . 
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F. Procedural	Aspects	of	Enforcement	of	Court	Orders	


1. 												Jurisdiction		


a. Retention	of	Jurisdiction	to	Enforce	Orders	
 
Courts generally retain jurisdiction to enforce their own orders and 
judgments, and post-judgment proceedings are merely a continuation of the 
original action.  
See Seng v. Seng, 590 So. 2d 1120 (Fla. 5th DCA 1991); Diette v. Diette, 471 
So. 2d 1372 (Fla. 5th DCA 1985).    
 
Personal service of process is not necessary to initiate enforcement proceeding 
when the jurisdiction of the Court over the parties has not terminated; service 
by mail, preferably registered or certified, return receipt request, is all that is 
required to meet due process requirements.   
Gilbert v. Gilbert, 472 So. 2d 1317 (Fla. 2d DCA 1985); Fla. R. Civ. P., Rule 
1.110(h); Fla. Fam L.R.P., Rule 12.110; Roshkind v. Roshkind, 717 So. 2d 
544 (Fla. 4th DCA 1997).  
 
Court has inherent authority to enforce its previously entered orders.  
Huml v. Collins, 739 So. 2d 633 (Fla. 3d DCA 1999) (trial court erred when it 
dismissed former wife’s enforcement action regarding former husband’s 
obligation to pay her a sum upon sale of parties’ property because there was no 
express reservation of jurisdiction in final judgment of dissolution; “It is 
axiomatic that a trial court always has the inherent jurisdiction to enforce its 
previously entered orders”)  Friedland v. HRS, 661 So. 2d 1286 (Fla. 4th DCA 
1995); Kennedy v. Kennedy, 638 So. 2d 577 (Fla. 3d DCA 1994). 


b. No	Retention	of	Jurisdiction	to	Enforce	Orders	
 
The Court does not have jurisdiction to enter orders modifying the parties’ 
rights or addressing issues which were not adjudicated in the dissolution 
proceedings, absent a specific reservation of jurisdiction in the final judgment. 
See Spencer v. Spencer, 898 So. 2d 225 (Fla. 2d DCA 2005) (absent a 
reservation of jurisdiction, the trial court lacked the authority to enter an 
injunction that affected the legal ownership of personal property in a manner 
inconsistent with the terms of the final judgment). 
 
Court has no jurisdiction over visitation with adult child with special needs. 
Gamache v. Gamache, 148 So. 3d 1236 (Fla. 2d DCA 2009). 
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Civil division of the Circuit Court had authority to hear original action filed 
by former wife seeking, in part, to foreclose the equitable lien on the former 
marital residence due to former husband’s failure to make support payments 
pursuant to the final judgment of dissolution of marriage. Although the Court, 
in the final judgment, reserved jurisdiction “for all real and proper 
purposes” the Florida Family Law Rules of Procedure do not place their 
divisional jurisdiction or subject matter jurisdiction exclusively with those 
judges serving in the family division. Partridge v. Partridge, 790 So. 2d 
1280 (Fla. 4th DCA 2001); But see Garcia-Roque v. Roque-Velasco, 855 So. 2d 
(Fla. 3d DCA 2003), which held that where the parties arrive at a subsequent 
agreement that was not a part of the trial court’s final dissolution order, 
enforcement of that agreement cannot be obtained simply by filling a motion, 
but must be sought in a separate breach of contract action. 


c. Standing	
 
Department of Revenue did not have standing to enforce foreign judgment 
for child support where former wife had not accepted public assistance, 
children had reached majority, and there was no evidence that former wife had 
applied for Department of Revenue’s services.  
Liebert v. Dept. of Revenue, 748 So. 2d 344 (Fla. 2d DCA 1999). 
 
Neither HRS nor mother has standing to sue to collect child support arrearage 
accumulating after majority of child, where obligation was pursuant to 
contract obligation between father and mother, and mother had not shown that 
she had provided any support for the children beyond her own legal 
responsibility.  
HRS v. Holland, 602 So. 2d 652 (Fla. 5th DCA 1992); Pyne v. Black, 650 So. 
2d 1073 (Fla. 5th DCA 1995). 
 
The Florida Supreme Court has held that the custodial parent to whom court 
ordered child support is due has standing to bring a contempt action to enforce 
an arrearage judgment for child support after the child has reached the age of 
majority. 
Gibson v. Bennett, 561 So. 2d 565 (Fla. 1990); Kranz v. Kranz, 661 So. 2d 876 
(Fla. 3d DCA 1995). 
 
Adult child does not have standing to bring claim for unpaid child support if 
rights to support ripened when child was minor, and parent has brought or is 
willing to bring claim for arrearage. 
Davis v. Hengen, 191 So. 3d 957 (Fla. 4th DCA 2016).   
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2. 												Pleadings	


a. Notice	
 
It is improper for the Court to consider matters not raised by the pleadings 
nor noticed for hearing. Ellis v. Ellis, 603 So. 2d 114 (Fla. 4th DCA 1992); 
Douglas v. Douglas, 616 So. 2d 574 (Fla. 5th DCA 1993); Radin v. Radin, 593 
So. 2d 1231 (Fla. 3d DCA 1992) ( court could not hold Husband in contempt 
for arrearage that accrued for the month not mentioned in the Motion for 
Contempt); Raskin v. Raskin, 625 So. 2d 1314 (Fla. 4th DCA 1993) (there 
was no surprise where allegations in pleadings gave sufficient notice that a 
judgment for arrearage was being sought); Hendershot v. Hendershot, 742 
So. 2d 444 (Fla. 4th DCA 1999) (trial court could not hear matters not 
noticed for hearing nor award relief not requested in post-dissolution 
pleadings). 
 
Order of contempt reversed when no findings as to commencement of 
arrearages, total unpaid balance, and computation of purge amount.  It appears 
from record that the court allowed more relief than what was requested in the 
pleadings.  Relief exceeding that which was pled is impermissible. 
Winton v. Saffer, 158 So.3d 703 (Fla. 3d DCA 2015).   
 
Practice Tip: In the motion for contempt include any additional noncompliance 
and monies that are owed from the date of filing through the date of the 
evidentiary hearing. 


b. Long-Arm	Allegations	
 
When seeking enforcement against a non-resident Defendant, the initial 
pleading must contain sufficient jurisdictional allegations pursuant to Fla. Stat. 
§48.193 to allow Florida Court to exercise its long-arm jurisdiction over non-
resident defendant. Hurlock v. Hurlock, 703 So. 2d 535 (Fla. 4th DCA 1997) 
(trial court lacked personal jurisdiction absent proper allegations that parties 
maintained marital domicile in Florida at the time of commencement of the 
action). 
 
Farrell v. Farrell, 710 So. 2d 151 (Fla. 3d DCA 1998) (long-arm jurisdiction 
was established where husband spent two weeks each year during Christmas in 
Florida with wife in their condo, and used condo address as official mailing 
address while he traveled the rest of the year); Polo v. Polo, 643 So. 2d 55 (Fla. 
3d DCA 1994) (Florida could exercise long-arm jurisdiction given allegations 
that former husband breached foreign marital settlement agreement when he 
conveyed property in Florida to former wife which had encumbrances, but 
which should have been free and clear according to agreement). 
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3. 												Legal	Defenses	


a. Laches	
 
The defense of statutory laches must be pled in an action to enforce child 
support or it is waived, while the defense of equitable laches is not waived by 
failure to plead if allegations and evidence is presented which relate to that 
defense. Fisher v. Fisher, 613 So. 2d 1370 (Fla. 2d DCA 1993). 


4. 													Foreign	Decrees	


a. Full	Faith	and	Credit	to	Judgments	
 
Florida must give full faith and credit to all final and non-modifiable judgments 
of sister states which were entered in accordance with the due process rights 
of all parties.  
Fisher v. Fisher, 613 So. 2d 1370 (Fla. 2d DCA 1993). 
 
In order to determine whether a foreign judgment is valid and entitled to full 
faith and credit, the Florida Court shall presume the judgment to be valid, 
but if challenged, the Court will refer to the laws of the forum where the 
judgment was rendered. 
 


Atwell v. Atwell, 730 So. 2d 858 (Fla. 1st DCA 1999) (Florida trial court 
needed to give full faith and credit to a California nunc pro tunc divorce 
order, and should not have granted the husband’s petition for annulment 
based on the Court’s finding that Florida law would not have permitted 
the wife to obtain a divorce nunc pro tunc). 


 
Newton v. Newton, 245 So. 2d 45 (Fla. 1971) (invalidity of final foreign 
decree must be pled and proved or it will be honored by Florida courts). 


 
Generally, awards of child support and alimony to be paid in the future are 
not final judgments entitled to full faith and credit, and any support arrearage 
should be reduced to a judgment in order to be considered final. Sackler v. 
Sackler, 47 So. 2d 292 (Fla. 1950); Gibson v. Bennett, 561 So. 2d 565 (Fla. 
1990) (supporting Sackler and holding further that even though a child support 
order is reduced to judgment, it is not transformed into an ordinary judgment 
debt, and is still enforceable through contempt); But see Fisher v. Fisher, 613 
So. 2d 1370 (Fla. 2d DCA 1993) (Indiana judgment for child support was 
due full faith and credit by Florida Court, even though no judgment establishing 
arrearage had been obtained, because the past-due payments were vested in that 
they were not subject to retroactive modification in either Indiana or Florida). 
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An Ohio-divorce decree ordering that real estate in Florida shall be sold and 
the net equity divided equally by the parties was not entitled to full faith and 
credit, as its enforcement required application of in rem jurisdiction; the 
granting of the foreign receiver to effectuate the sale would effectively cause 
a partition of the Florida property by utilizing a sale by receiver in lieu of a 
partition proceeding. 
Farley v. Farley, 790 So. 2d 574 (Fla. 4th DCA 2001). 


b. Domesticating	Foreign	Judgments		
 
When domesticating foreign judgments under the “Florida Enforcement of 
Foreign Judgments Act” {Fla. Stat. §55.501 et. seq.}, the respondent may 
defend against the domestication of a foreign degree by contesting the 
validity of the foreign decree. 
 


Following domestication of New York dissolution of marriage decree, 
former wife petitioned for enforcement of decree in Florida. The Florida 
Court obtained personal jurisdiction over the former husband and ordered 
him to obey New York order to transfer Florida deed to former wife, and 
to partition New York property. The former husband contested the 
jurisdiction of the Florida Court to enforce these orders sixteen years after 
dissolution. The Florida Court found that it did have jurisdiction over the 
former husband and had to enforce the New York judgment under full 
faith and credit once it was established that the New York Court had 
properly exercised its jurisdiction in making the order and decree deserved 
full faith and credit.  Gardiner v. Gardiner, 705 So. 2d 1018 (Fla. 5th 


DCA 1998). 
 
Where the former husband had sought the Mexican divorce, and made the 
residency allegations to obtain that decree, he was estopped to claim as a 
defense to the domestication/enforcement action brought by the former 
wife that the allegations as to residency were false and the foreign 
judgment, invalid.  Popper v. Popper, 595 So. 2d 100 (Fla. 5th DCA 1992). 
 
Fla. Stat. §55.509 allows for the debtor to stay the enforcement 
proceedings until an evidentiary hearing can be held regarding any 
objections to the validity of the foreign judgment that is to be enforced. 
See System One Southeast, Inc. v. Avery Dennison Corp., 704 So. 2d 665 
(Fla. 2d DCA 1997). 
 


The Court must have personal jurisdiction over the responding party in 
Florida before foreign decree can be domesticated and enforced. Overcash v. 
Overcash, 466 So. 2d 1261 (Fla. 2d DCA 1985); Jesse v. State, Department of 
Revenue, 711 So. 2d 1179 (Fla. 2d DCA 1998); Tabet v. Tabet, 644 So. 2d 
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557 (Fla. 3d DCA 1994) (any executable property interest that former wife had 
in properties was sufficient minimum contact to confer personal jurisdiction over 
her for purpose of satisfying former husband's domesticated judgment. Florida 
could exercise long-arm jurisdiction over the former wife for the purpose of 
enforcing the former husband’s domesticated judgment, where he demonstrated 
that the former wife had an interest in property located in the state). 
 
Venue in an action to domesticate a foreign decree is governed by the 
general venue statute, Fla. Stat. §47.011, which requires the action to be filed 
in the county where the responding party resides. In cases where modification 
of the foreign decree is also being sought, venue is according to Fla. Stat. 
§61.14(1) and allows the action to be filed in the county where either the 
responding party or moving party resides. 


c. Comity		
 
Rule of judicial “comity” allows courts of one state or jurisdiction to give effect 
to laws and judicial decisions of another state, not as matter of obligation, but out 
of deference and respect. 
Kittel v. Kittel, 194 So. 2d 640 (Fla. 3d DCA 1967). 
 
Florida court did not abuse its discretion when it refused to grant comity to New 
Zealand decree pertaining to husband’s obligation to pay permanent periodic 
alimony to former wife.  New Zealand decree reflected on its face that public 
policy of New Zealand regarding spousal maintenance was dramatically different 
from that of Florida. 
Maclaren v. Maclaren, 616 So. 2d 104 (Fla. 1st DCA 1993). 
 
Trial court has discretion whether to enforce a foreign country’s decree under the 
doctrine of comity, but cannot enforce such judgment where foreign court did 
not have personal jurisdiction over a party when it was entered.  
Johnson v. Johnson, 676 So. 2d 458 (Fla. 5th DCA 1996). 


d. UIFSA,	Fla.	Stat.	§88.0011,	et.	seq.	
 
Specific to foreign child support orders, the “Full Faith and Credit for 
Child Support Orders Act” (FFCA), 28 U.S.C.A. §1738B (1996), preempted 
Florida law with respect to modification of foreign judgments under URESA. 
Dept. of Revenue v. Hylton, 703 So. 2d S33 (Fla. 4th DCA 1997). In response  
the “Uniform Interstate Family Support Act,” (UIFSA), Fla. Stat. §88.0011, et 
seq. in 1997 UIFSA was enacted. See Dept. of Revenue v. Sloan, 743 So. 2d 
1131 (Fla. 5th DCA 1999) (stating that the UIFSA and the URESA before it, 
were enacted to improve and extend by reciprocal acts, the enforcement of 
support obligations). 
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UIFSA provides remedies for the enforcement and modification of support 
orders which are cumulative and do not affect the availability of other 
remedies. Fla. Stat. §88.1031. 
 
Fla. Stat. §88.2011: provides the basis for acquiring personal jurisdiction over 
a non-resident individual party in order to establish, enforce, or modify a 
support order or determine parentage under this chapter. 
 


The individual is personally served while in the state; 
 
The individual submits to the jurisdiction of this state by consent, by 
entering a general appearance, or by filing a responsive document which 
effectively waives objection to personal jurisdiction; 
 
The individual resided with the child in this state; 
 
The individual resided in this state and provided prenatal expenses or 
support for the child; 
 
The child resides in this state as result of the acts or directives of the 
individual; 
 
The individual engaged in sexual intercourse in this state at a time when 
the child may have been conceived here; 
 
The individual asserted parentage in a tribunal or in a putative father 
registry maintained in this state by the appropriate agency; or 
 
There is any other basis consistent with the constitutions of this state and 
the United States for the exercise of personal jurisdiction. 
 


Fla. Stat. §88.2021: allows a Florida Court with personal jurisdiction over a 
non-resident to apply the special rules of evidence and procedure set forth in Fla. 
Stat. §88.3161, to receive evidence from another state, and to obtain discovery 
through a tribunal of another state. 
 
Fla. Stat. §88.2041: sets forth the criteria for handling simultaneous 
proceedings to establish a support order in another state. 
 
A tribunal of this state may exercise jurisdiction to establish a support order if 
the petition or comparable pleading is filed after a petition or comparable 
pleading is filed in another state or a foreign country only if: 
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(a) The petition or comparable pleading in this state is filed before the 
expiration of the time allowed in the other state or the foreign country 
for filing a responsive pleading challenging the exercise of jurisdiction 
by the other state or the foreign country; 


 
(b) The contesting party timely challenges the exercise of jurisdiction in 


the other state or the foreign country; and 
	


(c) If relevant, this state is the home state of the child. 
 
A tribunal of this state may not exercise jurisdiction to establish a support order 
if the petition or comparable pleading is filed before a petition or comparable 
pleading is filed in another state or a foreign country if: 
 


(a) The petition or comparable pleading in the other state or the foreign 
country is filed before the expiration of the time allowed in this state 
for filing a responsive pleading challenging the exercise of jurisdiction 
by this state; 


 
(b) The contesting party timely challenges the exercise of jurisdiction in 


this state; and 
 


(c) If relevant, the other state or the foreign country is the home state of 
the child. 


	
Fla. Stat. §88.2051: provides the criteria for determining continuing exclusive 
jurisdiction: 


	
Florida has continuing exclusive jurisdiction over a child support order as 
long as Florida remains the residence of the obligor, the individual 
obligee, or the child for whose benefit the support order is issued, unless 
the parties have filed written consents with Florida for another state Court 
to modify the order and assume continuing exclusive jurisdiction. 
 
Where another state Court had modified a Florida child support Order 
pursuant to this Act or a law substantially similar to it, then Florida may 
no longer exercise continuing exclusive jurisdiction to modify this order. 
 
If a Florida child support order has been modified by another state Court 
according to this Act or a law substantially similar to it, then Florida may 
not exercise  its  continuing  exclusive  jurisdiction  with  regard  to  the 
prospective enforcement of the original order issued in Florida, and may 
only enforce the order that was modified as to the amounts accruing before 
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the modification by the foreign Court, enforce the non-modifiable aspects 
of the order, and provide other relief for violations of the order which 
occurred before the effective date of the modification. 
 
Any temporary support orders issued pending resolution of a jurisdictional 
conflict does not create continuing exclusive jurisdiction in that issuing 
state. 
 
Regarding spousal support orders: Florida has continuing exclusive 
jurisdiction over a spousal support order lawfully issued in Florida 
throughout the existence of the support obligation. Furthermore, Florida 
may not modify a spousal support order issued by a foreign state Court 
having continuing exclusive jurisdiction over that order under the law of 
that state. 


 
Fla. Stat. §88.2061: provides that Florida may act as the initiating tribunal 
and request the Court of another state to enforce or modify a support order 
issued in that state. If Florida has continuing exclusive jurisdiction over the 
support order, then it may serve as a responding tribunal to enforce or modify 
the order when requested by the initiating Court of another state. Where 
Florida does not have continuing exclusive jurisdiction over a spousal 
support order, Florida may not serve a responding tribunal to modify a spousal 
support order of another state. 
 
Fla. Stat. §88.2071: states that where there is only one child support order, that 
is the order, which controls and must be recognized. However, where there are 
two or more child support orders issued by different states with the regard to 
the same parties, Florida must apply certain rules to determine which order to 
recognize. 
 


First, if only one of the Courts issuing the child support order had 
continuing exclusive jurisdiction to do so, then that order controls. 
 
If more than one Court had continuing, exclusive jurisdiction, the order 
issued by the Court in the current home state of the child controls. If an 
order has not been issued by a Court in the current home state, then the 
most recently issued order controls. 
 
If none of the Courts issuing the child support order had continuing 
exclusive jurisdiction under this act, then Florida, if it has jurisdiction over 
the parties, may issue a child support order, which controls. 
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Where multiple child support orders are outstanding, a party may bring an 
action in Florida to determine which child support order controls, only if 
the obligor or the individual obligee resides in Florida.   The requesting 
party must attach a certified copy of every support order in effect and give 
notice of the request to the interested parties. 
 
Within thirty (30) days after issuance of an order identifying the 
controlling support order, the party obtaining the order must file a certified 
copy of it with each tribunal that issued or registered an earlier order of 
child support. 


 
Fla. Stat. §88.2091: provides that the amounts collected and credited for a 
certain time period pursuant to a support order issued in another state must 
be credited against the amounts accruing or accrued for the same time period 
under a support order issued in Florida. 
 
Fla. Stat. §88.3011: itemizes all the proceedings allowed under this Act and 
where to find them. Of particular interest is (2), which provides that an 
individual petitioner or a support enforcement agency may commence any 
proceeding authorized under this Act either by filing a petition with an 
initiating tribunal for forwarding, or by filing directly  in  the  tribunal  of  
another  state  which  has  or  can  obtain  personal jurisdiction over the 
respondent. 
 
Fla. Stat. §88.3031: states that when Florida is the responding state it shall 
apply the procedural and substantive laws, including rules on choice of law, 
that are generally applicable to similar proceedings originating in this state 
and also that Florida shall determine the duty of support and amount 
payable in accordance with Florida law and guidelines. 
 
Fla. Stat. §88.3041: explains the duties of the initiating tribunal. The 
requesting party may file a petition or comparable pleading allowed by this Act 
in Florida Court. Florida will then forward the petition in triplicate, with the 
accompanying documents, to the responding tribunal (the Court with proper 
jurisdiction under this Act to enforce or modify). In cases where the 
responding state has not enacted this Act or law or procedure substantially 
similar, then Florida may issue a certificate and make findings required by 
the law of the responding state. 
 
Fla. Stat. §88.3051: explains the duties of the responding state Court. Upon 
receipt of the petition or pleading from the initiating Court, or directly from 
the petitioner, per Fla. Stat. §88.3011 (3), it shall cause the petition to be filed. 
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Then the responding tribunal may issue or enforce a support order, modify 
a child support order, or render a judgment to determine parentage. 
 
Fla. Stat. §88.3111: details what must be contained in the pleadings and 
accompanying documents filed by a petitioner seeking to establish or modify 
a support order, or to determine parentage. 
 
Fla. Stat. §88.3131: provides for fees and costs. 
 
Fla. Stat. §88.3161: sets forth special rules of evidence and procedure. A few 
include: 
 


The petitioner is not required to be physically present in Florida, where 
Florida is the responding tribunal, for the establishment, enforcement, 
or modification of a support order or a judgment determining parentage. 
 
Verified petitions, affidavits, etc., not excluded under the hearsay rule if 
given in person, is admissible in evidence if it was given under oath by a 
party or a witness residing in another state. 
 
A copy of the record of child support payments, certified as a true copy of 
the original by the custodian of the record may be forwarded to the 
responding tribunal as evidence of the facts asserted in it. 


 
Fla. Stat. §88.4011: concerns the petition to establish an initial support order. 
 


Where there has not been a support order issued which is entitled to 
recognition under this Act, then Florida, as the responding state, may issue 
a support order if the requesting individual or the support enforcement 
agency seeking the order is located in another state. 
 
Florida may issue a temporary child support order only if the respondent 
has signed a verified statement acknowledging parentage, or there has 
been a lawful determination of parentage, or there is other clear and 
convincing evidence that the respondent is the child’s parent. 
 
Following notice and opportunity to be heard, if the Florida Court finds 
that the obligor owes a duty of support, it shall issue a support order 
directed to the obligor. 
 


Fla. Stat. §88.5011: provides that income-withholding orders issued in another 
state may be sent to the person or entity defined as the obligors employer 
under the income deduction law of this state, or payor as defined by Fla. Stat. 
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§61.046, without first filing a petition or comparable pleading or registering the 
order with a tribunal of this state. See Fla. Stat. §88.6021 and Fla. Stat. 
§88.6031, also deal with IDO’s. 
 
Fla. Stat. §88.6021: sets forth the procedure to register order for enforcement.  
Upon receipt of a request for registration, the registering tribunal shall file 
the order as a foreign judgment, together with one copy of the documents and 
information. A pleading seeking a remedy that must be affirmatively sought 
under another law of this state, may be filed at the same time as the request 
for registration or later. This pleading must specify the grounds for the remedy 
sought.  
 
Fla. Stat. §88.6031: provides that the effect of the registration in Florida of a 
support order or income withholding order issued in another state is that the 
order is enforceable in Florida in the same manner and is subject to the same 
procedures as an order issued in Florida. However, except as provided in 
this Act, Florida may enforce, but not modify, a registered order if the issuing 
tribunal had jurisdiction.   
 
Fla. Stat. §88.6041: concerns choice of law and states that the law of the 
issuing state governs the nature, extent and amount and duration of the current 
payments and other obligations of support, and the payment of arrearages 
under the order. The statute of limitations under the laws of Florida, or the 
issuing state, whichever is longer, applies to proceedings for arrearages. 
 
Following registration, the registering tribunal notifies the non-registering 
party (obligor), and sends that party a copy of the registered order and 
accompanying documents and information, including the amount of arrearage 
being sought. The non-registering party has twenty days after notification to 
contest the order and request a hearing, or the order will be confirmed and 
enforced. 
 
Fla. Stat. §§88.6051 – 6071: concern the procedure and defenses allowed 
when contesting the registration or enforcement of a support order. 
 
Fla. Stat. §88.6101: states that a Florida Court may enforce a child support 
order of another state registered for the purpose of modification, in the same 
manner as if the order had been issued in Florida, but the order may not be 
modified unless the requirements of Fla. Stat. §88.6111 have been met. 
 
Fla. Stat. §88.6111: provides the requirements that must be met before a 
child support order of another state may be modified here. 
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Neither the child, the obligee or the obligor still reside in the issuing state, 
 
The petitioner seeking modification, must be a non-resident of Florida, 
and 
 
The respondent is subject to the personal jurisdiction of Florida.  OR 
 
The parties have filed written consents in the issuing tribunal for Florida to 
assume continuing exclusive jurisdiction of the support order, and either 
the child or an individual party is subject to the personal jurisdiction of the 
Florida Court. (If the issuing tribunal has not enacted a law in substantial 
conformity with this Act, then the consent otherwise required of a party 
residing in Florida is not required for the Florida Court to assume 
jurisdiction to modify the child support order. 
 
The same Florida procedural and substantive law regarding the 
modification of child support order issued in this state apply in actions to 
modify a registered child support order. 
 
Florida may not modify any aspect of a registered child support order 
which may not be modified under the law of the issuing state. 
 
Upon modifying a child support order issued in another state, the Florida 
Court becomes the tribunal of continuing exclusive jurisdiction. 


 
Fla. Stat. §88.6121: states that if a child support order issued by a tribunal of 
this state is modified by a tribunal of another state which assumed jurisdiction 
pursuant to the Uniform Interstate Family Support Act, a tribunal of this state: 
 


May enforce the order that was modified only as to arrears and interest 
accruing before the modification. 
 
May provide appropriate relief for violations of its order which occurred 
before the effective date of the modification. 
 
Shall recognize the modifying order of the other state, upon registration, 
for the purpose of enforcement. 


e. Case	Law	
 
Gonzales v. Trudeau, 657 So. 2d 60 (Fla. 4th DCA 1995) (registration of the 
foreign support order could not be confirmed until respondent challenging 
registration has had an opportunity to present evidence and litigate his or 
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her objections to the registration. The law of the foreign state is applied to 
determine the validity of the order being registered). 
 
The registration of a foreign support order or an order for arrearage based on 
the foreign support obligation, does not preclude a subsequent contempt 
proceeding for the failure of the obligor to pay the support for which the 
judgment was entered. The fact that it is reduced to judgment does not 
convert the arrearage into common debt not enforceable by contempt. Griffin 
v. Griffin, 548 So. 2d 257 (Fla. 2d DCA 1995); Gibson v. Bennett, 561 So. 2d 
565 (Fla. 1990). 
 
An order determining which state’s child support order controls is an 
appealable order. Dept. of HRS v. Franklin, 630 So. 2d 661 (Fla. 2d DCA 
1994); Dept. of Revenue v. Sloan, 743 So. 2d 1131 (Fla. 5th DCA 1999). 


G. Other	Methods	and	Remedies	for	Enforcement	of	Financial	Issues	


1. 												Liens	Against	Property	


a. Recording	of	Liens	
 
A judgment becomes a lien against real property when it is recorded in the 
county where the property is located. The lien is effective for seven years.  
Fla. Stat. §55.10(1).  When obtaining a judgment for arrearage, a certified copy 
should be recorded in the county where the real property is located. 
 
A charging lien to secure attorney’s fees may attach to the proceeds of a 
dissolution action if the proper procedure is followed, and the lien may be 
recorded against property where appropriate. See Cole v. Kehoe, 710 So. 2d 
705 (Fla. 4th DCA 1998) (holding that a charging lien cannot secure fees 
incurred by attorney to enforce the charging lien); Garfield v. Green, 687 So. 
2d 1388 (Fla. 4th DCA 1997). 
 
The Court should have allowed wife to present proof of former husband’s 
non-payment of support under New York support order in her action to 
impose an equitable lien on former husband’s property. The trial c ourt 
erred in failing to permit her to demonstrate entitlement to the lien, and 
erred in ruling that the establishment of a money judgment for the support 
arrearage reduced the judgment to an ordinary judgment debt enforceable only 
by law.  
Rosenblatt v. Rosenblatt, 635 So. 2d 132 (Fla. 3d DCA 1994). 
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Where the wife’s equitable distribution award was in the form of fixed, 
deferred payments, to be paid regardless of any intervening circumstances, it 
would be proper to secure the award with a lien upon the husband’s business 
assets and real property, or life insurance  
Rey v. Rey, 598 So. 2d 141 (Fla. 5th DCA 1992).  See also Fraga v. Fraga, 562 
So. 2d 851 (Fla. 3d DCA 1990); Charlebois v. Charlebois, 574 So. 2d 1220 
(Fla. 3d DCA 1991). 
 
Where former husband owed former wife approximately $315,000 in support 
arrearage and sought to execute on former husband’s stock in former 
professional association, the Court found that the stock was a key income 
producing asset and stayed the execution. However, the Court erred in failing 
to either require the former husband to furnish adequate security or to 
otherwise protect the former wife’s claim while execution was stayed. 
Brody v. Poliakoff, 689 So. 2d 441 (Fla. 3d DCA 1997). 
 
An ore tenus pronouncement of an equitable lien by general magistrate against 
former wife’s home (the former marital domicile) was sufficient to impress a 
lien upon the proceeds from the sale thereof (which occurred during former 
wife’s bankruptcy stay period when she sold the realty) when the former wife 
subsequently used the sales proceeds to purchase a new home which she claimed 
as homestead.  Her claim that the lien was precluded by her homestead rights 
was not upheld as a result of her egregious conduct.  
Randazzo v. Randazzo, 980 So. 2d 1210 (Fla. 3d DCA 2008). 


b. Jointly	Titled	Property	
 
Property held as a tenancy by the entirety is not subject to lien or judgment 
against just one tenant. Sharp v. Hamilton, 495 So. 2d 235 (Fla. 5th DCA 
1986), affirmed at 520 So. 2d 9 (Fla. 1988) (trial court could quiet title in 
favor of wife in dissolution action as  lump  sum  alimony  as  against  
judgment  lien  and  mortgage executed solely by husband during their 
marriage); Hadden v. Cirelli, 675 So. 2d 1003 (Fla. 5th DCA 1996); Hurlbert 
v. Schackleton, 560 So. 2d 1276 (Fla. 1st DCA 1990). 
 
Execution may not proceed against a former husband’s interest in a jointly 
owned home, even if the former wife is in exclusive possession and the former 
husband no longer lives there.   
In Re Melisi’s Estate,  440 So. 2d 584 (Fla. 4th DCA 1983). 
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c. Homestead	Protection	
 
The former husband is not deemed to have abandoned the home and may 
preserve a constitutional claim to his interest in it as his “homestead.” 
See Cain v. Cain, 549 So. 2d 1161 (Fla. 4th DCA 1989). 
 
A trial judge cannot order a former spouse to pay over the proceeds of that 
spouse’s share of the net sale proceeds from the marital home to satisfy 
arrearage if the homestead claim can be maintained and a good faith intention 
is shown to invest those proceeds in a new homestead residence.  
Berger v. Berger, 559 So. 2d 737 (Fla. 5th DCA 1990). 
 
Egregious failure to pay support justifies equitable lien in specified amount 
against homestead property.  
Radin v. Radin, 593 So. 2d 1231 (Fla. 3d DCA 1992). 
 
Court may not order arrearage paid from proceeds of sale of home where 
husband established a homestead with new wife and child when affidavit 
reflected husband’s intent to use proceeds to establish another homestead. 
Berger v. Berger, 559 So. 2d 737 (Fla. 5th DCA 1990). 
 
Court could order former husband to sell his home upon finding he was using 
homestead exemption laws to defraud his former wife. Gepfrich v. Gepfrich, 
582 So. 2d 743 (Fla. 4th DCA 1991). See also Partridge v. Partridge, 912 So. 
2d 649 (Fla. 4th DCA 2005) (trial court had authority to enter final judgment 
of foreclosure on an equitable lien on former husband’s property to satisfy his 
unpaid support obligation even though the property was designated as 
homestead before the divorce where former husband’s contemptuous conduct 
justified the forced sale). 
 
Former wife could garnish former husband’s share of proceeds from sale of 
former marital residence, held in escrow pending determination of whether 
homestead exemption applied, in absence of showing that husband had good 
faith intention reinvesting of proceeds in another homestead within reasonable 
time. 
Myers v. Lehrer, 671 So. 2d 864 (Fla. 4th DCA 1996). 
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Former husband’s waiver, under Marital Settlement Agreement, of homestead 
exemption did not violate public policy and, thus, former wife could garnish 
husband’s share of marital home sale proceeds to satisfy outstanding judgments 
against former husband; husband was represented by counsel, former wife was 
also entitled to homestead exemption, and waiver resolved financial matters of 
marital relationship. 
Myers v. Lehrer, 671 So. 2d 864 (Fla. 4th DCA 1996). 
 
Former husband’s residence, inherited from his mother, was entitled to 
homestead exemption as defense against former wife’s lien even though 
former husband and his current wife owned another residence in which she 
lived and for which the claimed homestead exemption, because they were 
legally separated.   
Law v. Law, 738 So. 2d 522 (Fla. 4th DCA 1999). 


2. 								Income	Deduction	Orders	
 
Upon the entry of an initial support order or judgment or an order enforcing 
or modifying support, an income deduction order must be prepared by the 
Court.  Fla. Stat. §61.1301(1)(a),(1)( but the court, in its discretion, may stay 
the effectiveness of the order, but it automatically becomes effective if 
payments become one month delinquent.  Fla. Stat. §61.1310(1)(c). 


 
Whether to issue an income deduction order is a matter within the discretion 
of the Court.   
HRS v. Beckwith, 624 So. 2d 395 (Fla. 5th DCA 1993). 
 
The court held that it was improper to stay the effectiveness of an income 
deduction order when the payee had a past history of noncompliance. 
Almodovar v. Gonzalez, 573 So. 2d 380 (Fla. 3d DCA 1991).  
 
Delayed orders are only proper where there has been timely payment of past 
child support obligation and where there is substantial assurance of future 
payment. The income deduction order continues in full force and effect as long 
as support obligations are owing or until further order of the Court.  Fla. Stat. 
§61.1301(1)(d);  Rivero v. Lee, 617 So. 2d 397 (Fla. 3d DCA 1993) (error to 
fail to issue immediate income deduction order where there was a history of 
failing to pay, amount of arrearage was significant, and there was no substantial 
assurance that the father would pay same); Hinton v. Smith, 725 So. 2d 1154 
(Fla. 2d DCA 1998); Dept. of Revenue v. LaPorte, 735 So. 2d 574 (Fla. 2d 
DCA 1999) (once Court has reduced arrearage to judgment, it must enter either 
an immediate or delayed income deduction order). 
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Fla. Stat. §61.046(7) serves as a complete statement of what income can be 
reached by Chapter 61 Income Deduction Order. It expressly excludes V.A. 
disability benefits and unemployment compensation from the definition of 
income, except for the purpose of establishing an amount of support. Therefore, 
Fla. Stat. §175.241 which prohibits garnishment of firefighters’ pension 
benefits is implicitly repealed. Alvarez v. Board of Trustees, 580 So. 2d 151 
(Fla. 1991), Fla. Stat. §61.30, Florida Statutes, now includes V.A. disability 
benefits in its computation of income for child support purposes. See Fletcher 
v. Fletcher, 573 So. 2d 941 (Fla. 1st DCA 1991) (exclusion of veterans 
disability benefits overridden by Fla. Stat. §61.30). 
 
Fla. Stat. §61.1301 only authorizes income deduction orders to enforce 
child support and alimony awards. See Badour v. State, 653 So. 2d 511 (Fla. 
4th DCA 1995) (error to enter IDO where final judgment failed to establish 
amount of husband’s child support obligation, or any dispositive provision 
compelling him to pay support, and furthermore, IDO was erroneously entered 
against any funds that might be derived from husband’s Worker’s Compensation 
claim, as there was no evidence presented that the Worker’s Compensation claim 
would be subject to equitable distribution or garnishment); Baime v. Baime, 
912 So. 2d 1273 (Fla. 4th DCA 2005) (income deduction order cannot be 
used solely for the payment of attorney’s fees resulting from proceedings to 
modify child support). 
 
Income deduction orders, like equitable garnishment under Fla. Stat. §61.12, 
are subject to the percentage of income limitations in 15 U.S.C., Section 
1673(b) (2).  
Garcia v. Garcia, 560 So. 2d 403 (Fla. 3d DCA 1990). 
 
In a case involving enforcement of support arrearage by Income Deduction 
Order entered against income from obligor’s former law firm, the law firm 
claimed entitlement to set off against amounts obligor husband owed firm. 
Trial c ourt erroneously allowed set off, and was reversed because at the time 
the IDO was served, the debt to the firm was not a matured debt; i.e., one 
which was unconditionally due and presently payable, and so there was no 
entitlement to setoff.  
Bostic v. Bostic, 678 So. 2d 366 (Fla. 2d DCA 1996). 
 
Income deduction orders cannot be used to effectuate an equitable 
distribution scheme.  
Motil v. Motil, 771 So. 2d 1251 (Fla. 2d DCA 2000). 
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Income deduction order for the entire 65% of his net disposable income 
allowed by law for the benefit of former husband’s children from second 
marriage, who were still minors and in need of current support, took 
precedence over arrearage owed for support of children from first marriage, who 
were adults.  
DOR v. Knight, 765 So. 2d 963 (Fla. 4th DCA 2000). 
 
Trial court issuing income deduction order to enforce alimony obligation must 
order that alimony arrearage be paid in amount equal to twenty percent or more 
of ongoing periodic obligation stated in order.  Trial court does not possess 
discretion to order payment of arrearage in lesser amount.   
Timmons v. Timmons, 179 So. 3d 380 (Fla. 2d DCA 2015).   


3. 								Garnishment	
 
Garnishment under Chapter 77, Florida Statutes, is available to “enforce 
and satisfy  the  orders  and  judgments  of  the  Court  for  alimony,  suit  
money  and support.” 
Fla. Stat. §61.12(1). 
 
Garnishment is an appropriate remedy to enforce payment of a child 
support arrearage, even if the child has attained majority.  
Cooper v. Cooper, 546 So. 2d 107 (Fla. 4th DCA 1989); Reyf v. Reyf, 620 So. 
2d 218 (Fla. 3d DCA 1993). 
 
A voluntary agreement to provide support, not incorporated into a Court 
order, will not serve as a basis for garnishment under §61.12, Florida Statutes. 
 
Garnishment as enforcement of a judgment for arrearage is permitted by 
§61.12, Florida Statutes.  
See Cooper v. Cooper, 546 So. 2d 107 (Fla. 4th DCA 1989); Gibson v. 
Bennett, 561 So. 2d 565 (Fla. 1990). 
 
Once a foreign judgment has been domesticated and established as a Florida 
judgment, enforcement by garnishment may be sought. 
Clemons  v. Morris, 350 So. 2d 519 (Fla. 4th  DCA 1977); Sokolsky v. Kuhn, 
405 So. 2d 975 (Fla. 1981). 
 
A Court may order a continuing writ to enforce payment of alimony or 
child support. Fla. Stat. §61.12(2), and 77.0305, but not other obligations. See 
Reyf v. Reyf, 620 So. 2d 218 (Fla. 3d DCA 1993) (garnishment statute does 
not provide for continuing writ of garnishment to enforce final judgment for 
attorney’s fees ancillary to dissolution action); Sachs v. Sachs, 623 So. 2d 
640 (Fla. 3d DCA 1993). 
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Alimony is not a “debt” for purposes of garnishment.  
Alters v. Albanese, 547 So. 2d 197 (Fla. 4th DCA 1989). 
 
The exemption of wages of the head of a household from garnishment under 
Fla. Stat. §222.11 does not apply to obligations for alimony or support.   Fla. 
Stat. §61.12.  Avoidance of this exemption is obtained, however, only on strict 
compliance with the requirements of Fla. Stat. §61.12. HRS v. Sweeting, 423 
So. 2d 1025 (Fla. 4th DCA 1982); Vetrick v. Hollander, 566 So. 2d 844 (Fla. 
4th DCA 1990) (wife must deny husband’s head of family affidavit within 
two days to proceed with her motion for continuing writ of garnishment). 
 
A judgment for alimony or child support arrearage may be enforced against 
wages of head of household by continuing writ of garnishment regardless of 
fact that order giving rise to arrearage no longer continues in effect as 
children have reached majority.   
Cooper v. Cooper, 546 So. 2d 107 (Fla. 4th DCA 1989). 
 
The right to garnish a spendthrift trust is limited to disbursement due or 
actually made. If the disbursement is within the trustee’s discretion, the Court 
may not order the trustee to disburse. If the trustee wishes to make 
payments to the beneficiary in excess of the alimony due, he must seek Court 
approval and show sufficient assets remain in the trust to secure payment of 
the alimony. Continuing garnishment was sustained in lieu of ne exeat to 
secure alimony, but is “last resort” available only where traditional method 
ineffective.  
Bacardi v. White, 463 So. 2d 218 (Fla. 1985). 


4. 							Arrearages	


a. Generally	
 
Entry of judgment for arrears in support does not preclude enforcement by 
equitable remedies including contempt.  
Rosenblatt v. Rosenblatt, 635 So. 2d 132 (Fla. 3d DCA 1994); Gibson v. 
Bennett, 561 So. 2d 565 (Fla. 1990). 
 
Unpaid alimony and child support payments are vested, and the obligee has a 
right to a judgment for arrearage. O’Har a v. O ’Ha ra, 564 So. 2d 1230 (Fla. 2d 
DCA 1990); See also Doyle v. Doyle, 789 So. 2d 499 (Fla. 5th DCA 2001).  
The trial court has no authority to cancel past installments or to reduce the 
amounts due. Dept. of Revenue v. Strickler, 702 So. 2d 277 (Fla. 1st DCA 
1997); Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998).   
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Trial court retains jurisdiction to enforce arrearage judgment and to change 
manner of making payments if necessary.  
Denby v. Dept. of HRS, 685 So. 2d 982 (Fla. 5th DCA 1997). 
 
No error in holding husband in willful contempt and entering final money 
judgment to the wife for arrearage.  
Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). 


b. Determining	Arrearage	Award	
 
In determining arrearage, the Court may not adjust unitary award for two 
minor children by one-half at the point in time when the older child reaches 
majority.  
Turner v. Turner, 553 So. 2d 1385 (Fla. 5th DCA 1990). 
 
Offset of alimony against husband’s overpayment of child support is improper 
where the husband’s payments were voluntary and there was no agreement 
for an offset. Servies v. Servies, 524 So. 2d 678 (Fla. 1st DCA 1988); But see 
Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992) which distinguishes Servies and 
indicates that the facts of each case must be examined as to “voluntariness” 
and a hard-line rule may not apply. 
 
Credit can be allowed for payments made directly to child or child’s behalf 
where made substantially in conformity with the Court order. No credit for 
payments that are considered as gifts.  
DOR v. Kiedaisch, 670 So. 2d 1058 (Fla. 2d DCA 1996). 
 
Error to set off arrearage including retroactive child support, against overpaid 
alimony. However, it was OK to setoff the attorney’s fee and costs against the 
overpaid alimony.  
Waldman v. Waldman, 612 So. 2d 703 (Fla. 3d DCA 1993); Dept. of Revenue 
v. Watt, 681 So. 2d 800 (Fla. 2d DCA 1996). 
 
Error to credit father with Christmas gifts for child and for support during time 
the father had child during Summer against child support arrears.  
Jones v. Jones, 689 So. 2d 1264 (Fla. 4th DCA 1997). 
 
Error to allow setoff against child support arrearage where wife had 
wrongfully taken dependency exemption for the children on her Federal 
Income Tax in violation of dissolution decree, because issue of setoff had not 
been pled or noticed, and there was no record  evidence  to  support  the  
setoff.   
Dept. of Revenue v. Strickler, 702 So. 2d 277 (Fla. 1st DCA 1997). 
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Error to give husband credit against arrearage for the time that the child resided 
with him. Modifications of child support are to be sought prior to time 
payments are due. Also error to fail to enter judgment for the amount of 
arrearage. Puglia v. Puglia, 600 So. 2d 484 (Fla. 3d DCA 1992); Parrish v. HRS, 
525 So. 2d 1029 (Fla. 5th DCA 1988); Scott v. Bennett, 650 So. 2d 1094 
(Fla. 3d DCA 1995); But see Dept. of Revenue v. Watt, 681 So. 2d 800 (Fla. 
2d DCA  1996) (where  parties  had  agreed  to  a  credit  for  the  21 months the 
child had resided with the father, credit was proper). 


c. Modification	of	Arrearage		
 
The right of the child to receive support cannot be denied because of mother’s 
misconduct, and consequently Court’s abatement of child support and 
discharge of arrearage was error.  
HRS v. Smith, 605 So. 2d 1335 (Fla. 5th DCA 1992); Waugh v. Waugh, 679 
So. 2d 1 (Fla. 2d DCA 1996). 
 
Courts may not modify a judgment for arrearage without first finding 
compelling equitable reasons.  Dept. of Revenue v. Evans, 706 So. 2d 933 (Fla. 
2d DCA 1998); Dept. of Revenue v. LaPorte, 735 So. 2d 574 (Fla. 2d DCA 
1999) (once Court has reduced arrearage to judgment, it must enter either an 
immediate or delayed income deduction order). 
 
Nolte v. Nolte, 544 So. 2d 1146 (Fla. 2d DCA 1989) (custodial parent had 
expelled child from home permanently, and care of child was assumed by 
noncustodial parent, thus, Court could retroactively terminate child support). 


d. Arrearage	Payoff		
 
General Magistrate’s recommendation which court ratified deemed by appellate 
court to be an abuse of discretion where the former husband was ordered to 
satisfy the $18,005.25 rehabilitative alimony arrearage at the rate of $94.75 per 
month, primarily because the installment payment would defeat the purpose of 
the original rehabilitative alimony.  The appellate court reasoned that where the 
expiration of the rehabilitation alimony award was “only a few years away” after 
which time the former husband would have the financial ability to pay off the 
debt at a higher installment rate. 
Thompson v. Thompson, 989 So. 2d 1237 (Fla. 4th DCA 2008). 
 
Error for court not to order alimony arrears in motion for contempt when all 
alimony not paid. 
Strochak v. Strochak, 164 So. 3d 142 (Fla. 4th DCA 2015).   
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5. 								Statutory	Sanctions	for	Failure	to	Pay	Child	Support		


a. Petition	to	Suspend	or	Deny	Professional	Licenses	
 
(Chapter 231, Teachers, 409 and 455, Health Care, 559) Fla. Stat. §61.13015 
and Fla. Stat. §409.2598: 
 


Obligee may file petition when all other available remedies have been 
exhausted. 
 
Obligee gives notice to obligor of delinquency. 
 
Notice gives obligor 30 days from date that service is complete to pay 
the delinquency or reach an agreement with the obligee to pay the 
delinquency. 
 
Notice must state that if payment is not made or an agreement 
reached the license or certificate to practice the profession may be denied 
or suspended by Court order. 
 
If delinquency exists and obligor fails to pay or reach agreement within 
thirty (30) days after completion of service of the notice of delinquency, 
the obligee sends a second notice to the obligor stating that the obligor 
has thirty (30) days to pay the delinquency or reach an agreement. 
 
If obligor fails to respond to either notice or fails to pay or reach an 
agreement after the second notice, the obligee may petition the Court 
to deny or suspend the license or certificate. 


 
The Court may deny the Petition if: 
 


Denial or suspension would result in irreparable harm to the obligor or 
employees of the obligor or would not accomplish the objective of 
collecting the delinquency. 
 
Obligor demonstrates that he has made a good faith effort to reach an 
agreement with the obligee. 
 
The Court determines that an alternative remedy is available to the 
obligee which is likely to collect the delinquency. 


 
Subsequent payment or agreement to pay and first payment can reinstate 
upon written proof to the Court of compliance. 
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Notice is by certified mail, return receipt requested or publication where 
obligor cannot be located. Mail service is complete on receipt. 


b. Suspension	of	Driving	Privileges	
 
Fla. Stat. §61.13016(b) provides for the suspension of Driver’s License for 
delinquent child support. 
 
Notice of Intent to suspend must be served and it must state “the period of 
the delinquency and the total amount of the delinquency as of the date of the 
notice.” 
 
The Notice of Intent to Suspend Driver License/Vehicle Registration must be 
sent to the obligor in accordance with Fla. Stat. §61.13016 (1996). 
 
Fla. Stat. §61.13016(3) provides that the obligor may only contest the Notice 
of Delinquency and Intent to Suspend by alleging a mistake of fact 
regarding the existence of a delinquency or the identity of the obligor. 
 
Obligor must file an action contesting the matter within 20 days of mailing of 
the Notice, or Notification is given to the Department of Motor Vehicles to 
suspend. 
 
If Petition to Contest is filed, hearing must be had within 15 days and Court 
must make a ruling within 10 days after the hearing. 
 
Obligor can also avoid the suspension by entering into a written agreement 
for the payment of the delinquency with the obligee or the - IVD Agency, if 
appropriate.  Fla. Stat. §61.13016(3). 


c. Attorney	Discipline	
 
Rule 4-8.4, Rules of Professional Conduct were amended to add (h), which 
states that a lawyer shall not willfully refuse, as determined by a Court of 
competent jurisdiction, to timely pay a child support obligation. This rule was 
added so that lawyers who failed to pay their child support obligations would be 
disciplined consistently with other professionals who fail to pay child support, 
as provided at Fla. Stat. §61.1305 (1993). Thus, attorneys can also be 
disciplined for the willful failure to pay their child support obligations by the 
suspension or denial of their professional license. 
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6. 								Right	to	Interest	
 
Error to fail to award prejudgment interest on the support arrearage. Holt v. 
Holt, 596 So. 2d 106 (Fla. 1st DCA 1992); Jacobson v. Jacobson, 595 So. 2d 
292 (Fla. 5th DCA 1992); Golden v. Lewis, 647 So. 2d 979 (Fla. 2d DCA 1994); 
Herrero v. Pearce, 571 So. 2d 96 (Fla. 1st DCA 1990); Thurman v. Thurman, 
637 So. 2d 64 (Fla. 1st DCA 1994) (error to fail to enter judgment for 
arrears together with interest); Warner v. Warner, 692 So. 2d 266 (Fla. 5th 


DCA 1997); Remington v. Remington, 705 So. 2d 920 (Fla. 4th DCA 1997). 
 
Error to allow husband to pay Court ordered obligations in installments 
without awarding interest on the unpaid balance at the legal rate.  
Zak v. Zak, 629 So. 2d 187 (Fla. 2d DCA 1993). 
 
A party’s arrearage should not be deferred until the termination of support 
obligation; the obligor party should make reasonable payments on the 
arrearage concurrent with the regularly awarded support and interest should 
accrue on arrearage at the statutory rate.  
Leone v. Weed, 474 So. 2d 401 (Fla. 4th DCA 1985); Puglia v. Puglia, 600 
So. 2d 484 (Fla. 3d DCA 1992); Dept. of Revenue v. Whaley, 692 So. 2d 1016 
(Fla. 3d DCA 1997). 
 
Prejudgment interest accrues from the date of the arrearage judgment only 
where there has been a default. Husband made timely payments since the last 
Judgment for arrearage.   
Dept. of Revenue v. Barranco, 673 So. 2d 923 (Fla. 2d DCA 1996). 
 
Error to award prejudgment interest on unpaid college expenses where 
amount was unliquidated until trial Court determined obligation, as husband had 
no knowledge of amount he was required to pay until that point.   
Sutton v. Sutton, 701 So. 2d 370 (Fla. 2d DCA 1997). 
 
Court has discretion to award interest back to the date it would have been 
administratively feasible to make the distribution of retirement pursuant to a 
QDRO.  
Shannon v. Shumate, 598 So. 2d 308 (Fla. 2d DCA 1992). 
 
No interest accrued on child support arrearage previously determined to be 
due under a judgment of dissolution, where the trial Court setting the arrearage 
did not order payment of interest, and the judgment, was not appealed; the trial 
Court has not prohibited, in fashioning a remedy in a contempt proceeding 
in which an arrearage was established, to enter an order for periodic 
repayment of the arrearage only; the mother had not requested a judgment, 
she had merely requested the Court to enforce the provisions of the earlier 
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judgment, which the Court did by ordering the father to pay the arrears 
under a monthly payment schedule until fully paid.   
McCready v. Jarvis-Fox, 779 So. 2d 581 (Fla. 5th DCA 2001). 
 
Interest becomes due on lump sum alimony arrearage from the date it was 
due until the date it was paid.  
Jacobson v. Jacobson, 595 So. 2d 292 (Fla. 5th DCA 1992). 


7. 							Writs,	Florida	Statutes	Section	61.11	
 
Effective July 1, 1992, Fla. Stat. §61.11 was amended to provide that when 
either party is about to remove himself or his property out of the state, or 
convey or conceal it, the Court may award a ne exeat or injunction against 
him or his property and make such orders as will secure alimony or support to 
the party who should receive it. 
 
The statute permitting ne exeat injunctions or other orders to secure alimony 
or support applies when there is an attempt to dissipate marital assets. 
Leonard v. Leonard, 678 So. 2d 497 (Fla. 5th DCA 1996) (wife’s conduct 
warranted temporary injunction where she revoked trust that had controlled 
lottery proceeds for past six years, and parties had split those proceeds equally 
prior to separation, she emptied safe deposit box, denied husband access to 
trust documents and denied his claim to lottery proceeds); Widom v. Widom, 
679 So. 2d 74 (Fla. 4th DCA 1994) (the remedy of injunction provided by this 
statute is applicable both before and after a final judgment of dissolution). 
 
Siravo v. Siravo, 670 So. 2d 983 (Fla. 4th DCA 1996) involved a writ of ne 
exeat that was issued due to the former husband’s conduct. Upon finding 
that the former husband was removing assets, conducting business under 
another name and hiding to avoid obligations under the Final Judgment, but 
was not a flight risk, the Court had him incarcerated for an indefinite period of 
time.  The appellate Court reversed the writ because the trial Court did not 
use it appropriately in this case. The writ of ne exeat cannot be used 
independently as a substitute for contempt or injunction, where its main 
purpose is not to prevent a party from fleeing or removing assets, but rather, is 
being used to force the party to produce assets or post bond, to satisfy a 
judgment. An order of contempt or for an injunction would have been more 
appropriate. Ne exeat is reserved for cases where the party is a flight risk or is 
about to fraudulently conceal or convey assets. 
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    EQUITABLE DISTRIBUTION 


A. INTRODUCTION/OVERVIEW 


Pursuant to Fla. Stat. § 61.075(1), in a proceeding for dissolution of marriage, in 
addition to all other remedies available to a court to do equity between the parties, or in a 
proceeding for disposition of assets following a dissolution of marriage by a court which 
lacked jurisdiction over the absent spouse or lacked jurisdiction to dispose of the assets, 
the court shall set apart to each spouse that spouse's non-marital assets and liabilities, and 
in distributing the marital assets and liabilities between the parties, the court must begin 
with the premise that the distribution should be equal, unless there is a justification for an 
unequal distribution based on all relevant factors, including the factors as specified in Fla. 
Stat. § 61.075(1)(a)-(j). 


Equitable Distribution is the place to start in analyzing a divorce case. Why? 


The determination of how marital assets and liabilities are divided usually impact 
most other aspects of a divorce case. 


• Income producing properties may impact alimony and child support 
• Interest income real or imputed may impact alimony and child support 
• Allocation of assets and liabilities may impact the needs of a support 


seeking spouse 
• May impact allocation on payment of attorneys’ fees and costs 
• Consideration of non-marital assets may also impact support issues and 


attorneys’ fees issues. 


Every asset and liability needs to be identified and valued. This includes marital and 
non-marital assets and liabilities.  Then, each asset must be allocated between the 
parties. The presumption is for an equal division of marital assets and liabilities (also 
referred to as “the marital estate”). If the Court elects to depart from an equal division, 
there must be findings of fact in support of that determination. 
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B. Marital Assets and Liabilities 


 
B.1. Definition of Marital Assets and Liabilities: 


Pursuant to Fla. Stat. § 61.075(6)(a)1, "marital assets and liabilities" include: 


a.  Assets acquired and liabilities incurred during the marriage, individually by 
either spouse or jointly by them;  


b.  The enhancement in value and appreciation of non-marital assets resulting 
either from the efforts of either party during the marriage or from the contribution 
to or expenditure thereon of marital funds or other forms of marital assets, or both; 


 c.  Interspousal gifts during the marriage; and 


 d.  All vested and non-vested benefits, rights, and funds accrued during the 
marriage in retirement, pension, profit-sharing, annuity, deferred compensation, 
and insurance plans and programs.   


e.  All real property held as tenants by the entireties (even if acquired during the 
marriage) 


f.  All personal property titled jointly by the parties as tenants by the entireties 
(even if acquired prior to the marriage) 


B.2. Burden of Proof: 


Pursuant to Fla. Stat. § 61.075(8), all assets acquired and liabilities incurred by 
either spouse subsequent to the date of the marriage and not specifically established as 
non-marital assets or liabilities are presumed to be marital assets and liabilities. Such 
presumption is overcome by a showing that the assets and liabilities are non-marital 
assets and liabilities. The presumption is only for evidentiary purposes in the dissolution 
proceeding and does not vest title. Title to disputed assets shall vest only by the judgment 
of a court. This section does not require the joinder of spouses in the conveyance, 
transfer, or hypothecation of a spouse's individual property; affect the laws of descent and 
distribution; or establish community property in this state.  
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When the marital character of an asset is in question, the burden of proving 
whether an asset is non-marital is on the party claiming it to be so.  Alpha v. Alpha, 885 
So.2d 1023 (Fla. 5th DCA 2004).  Assets acquired before marriage are not marital assets 
and remain the property of the owner spouse in the absence of evidence of a gift or 
conveyance of the assets to the owner’s spouse.  Moss v. Moss, 829 So.2d 302 (Fla. 5th 
DCA 2002).  Additionally, property acquired during the marriage through the exchange 
of non-marital assets is non-marital.  Beaty v. Gribble, 652 So.2d 1156 (Fla. 2d DCA 
1995). 


B.3.  Dividing Prospective Assets: 


B.3.1. Future salary not a marital asset but accrued benefits may be 


In Barner v. Barner, 716 So.2d 795 (Fla. 4th DCA 1998), the district court held 
that the husband’s future earning ability was not an “asset” for purposes of equitable 
distribution.  The husband’s future salary could not be characterized as accruing during 
the marriage; therefore, the wife had no right to that portion in equitable distribution.  
Compare to Dye v. Dye, 17 So.3d 34 (Fla. 2d DCA 2009), the husband, a county 
employee, accrued 1060 hours of sick leave and 928.7 hours of unused vacation time at 
the time of divorce, which upon termination of employment, the husband would be 
entitled to compensation for his unused hours.  The district court held that since the 
husband’s employment contract provided for the method of valuing his unused hours, the 
value of the unused sick and vacation days were subject to equitable distribution.  
However, if the unused sick and vacation day valuation was speculative in nature, the 
court would not have required equitable distribution.   


B.3.2.  Future book may be subject to equitable distribution 


In the decision of Valentine v. Valentine, 137 So.3d 566 (Fla. 3d DCA 2014), the 
Third District held that the award of fifty percent of any proceeds from a potential book 
the former wife may write about the death of her sister must be read specifically as a 
reservation of jurisdiction for a future court to determine whether any portion of this as-
yet-unwritten publication is marital property.   


During the marriage, the former wife's sister died under tragic circumstances and 
the former wife kept a detailed journal regarding the death and her feelings. The former 
husband suggested that this journal, or a book based thereon, might be published by the 
former wife and that a portion of the royalties should be awarded to him in the equitable 
distribution plan as a marital asset. In a protective order, the trial court placed the former 
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wife on notice that should she ever publish the journal or book, the former husband must 
be notified. 


In the equitable distribution section of the final judgment, the trial court required 
that the former wife convey to the former husband “[f]ifty percent of marital future 
proceeds from book written by Wife.” But the final judgment also stated that “[t]he 
Family Law Court shall reserve [jurisdiction] as to all current and future issues regarding 
the equitable distribution of the any [sic] proceeds, royalties[,] or financial gain generated 
from the journal/book that was written during the course of this marriage, or related 
matters” and that “[t]he court reserves jurisdiction as to the equitable distribution matters 
regarding the Wife's book.” Thus, if the former wife publishes a book based on the 
journal she kept during the marriage or publishes the journal itself, the court retained 
jurisdiction to review the issue post-publication and to then determine what portion, if 
any, of the royalties might qualify as marital assets.   


B.3.3. Contingent Liability may be subject to equitable distribution 


In Perkovich v. Humphrey-Perkovich, 2 So.3d 33 (Fla. 2d DCA 2008), the 
physician wife, based on her treatment of patients during the marriage, may be prone to 
future malpractice lawsuits. The trial court ordered the parties to divide any future claims 
that are not covered by malpractice insurance.  The husband appealed, contending he 
could not be held liable for potential future claims.  The appellate court reversed, holding 
that “no liability incurred; only the possibility of a liability is present.”  Pursuant to the 
concurring opinion, if a married couple has enjoyed the income from a spouse’s 
profession, there may be times when a known contingent, but unliquidated, professional 
liability should be treated as a marital liability, just as the related income was treated as 
marital income.  However, the contingent liability must not be speculative. 


B.3.4. Interspousal gift following prenuptial agreement may create marital 
property 


In Hooker v. Hooker, 174 So.3d 507 (Fla. 4th DCA 2015) (review granted, Fla. 
March 18, 2016), the parties executed a prenuptial agreement to keep their substantial 
pre-marital assets separate, together with any and all identifiable appreciation, 
substitution, improvements, additions and/or replacements of or to any of the property 
described.  After the parties married, they heard about vacant land available, for which 
interested persons needed to purchase a lottery ticket for the chance to purchase one of 
the lots.  The Wife’s father funded the purchase of the lottery ticket.  The parties obtained 
the option to purchase a lot, and the Husband did so with non-marital funds.  Only the 
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Husband signed the original purchase money mortgage, but both parties signed a later 
mortgage document for a construction loan.  The property was developed into a working 
horse farm and marital home.  The Wife furnished the home and helped clean and care 
for the stables and horses.  Later, the Wife expressed a desire to have a summer home, so 
the Husband purchased a vacant lot in Lake George, New York with his non-marital 
assets.  He sent the Wife a card for their tenth wedding anniversary with a picture of the 
lot.  The mortgage on the property was in only the Husband’s name.  The Wife was 
deeply involved in the designing and building of the home, and she believed that she 
owned the home with the Husband.   


Even though the Wife actively contributed to the appreciation of the property 
(referencing the marital home), the parties’ prenuptial agreement provided that any 
appreciation remained non-marital.  The Wife’s name was kept off the title and the 
original mortgage, and when the Husband had the opportunity to make any donative 
intent clear through the creation of the corporation, he chose to keep the corporation 
solely in his name and excluded the Wife’s name from the final sale of the property.  
With the Lake George property, the facts evidence sufficient donative intent through the 
Wife’s testimony about the Husband sending her a card for their tenth wedding 
anniversary with a picture of the property.  The Wife also purchased some furnishings 
and incidentals with her separate funds.  Delivery was made at the time the Wife obtained 
keys to the property.  With regard to the Husband’s surrender of dominion and control of 
the property, the Wife had unfettered access to the home and made decisions on care and 
maintenance of the property with the ability to incur expenses on behalf of the Husband.   


B.3.5. Even where value is undetermined, asset may still be marital  


In Niekamp v. Niekamp, 173 So.3d 1106 (Fla. 2d DCA 2015), the Wife’s 
business, a music studio, was classified as a non-marital asset by the trial court.  The 
Wife conceded the error on appeal, but asserted it is harmless because:  1) there was no 
evidence of value and 2) the business is based entirely on her goodwill and personal 
services.  However, as noted by the Husband, the business also has other assets, including 
tangible assets such as funds in bank accounts and two books it sells, and perhaps some 
enterprise goodwill.  Further, the failure to present evidence as to value could have very 
well been to the Wife’s detriment.  When an asset is acquired during the marriage, it is 
presumed to be marital unless specifically established as non-marital.  If the trial court 
had properly classified the business as marital but lacked evidence of its value or of how 
much of that value might have been attributable to the Wife’s personal goodwill, the 
court could have granted each party a one-half interest.   
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B.3.6. Bonus checks may be considered marital assets 


The Husband challenged the valuation and inclusion of certain assets in the marital 
estate, namely the inclusion of two bonus checks of $17,000.00 and $29,000.00, which he 
received from his work.  He claims that those funds were depleted by the time of trial 
because he used it to pay the mortgage, child support, alimony, and so on.  The Wife, 
however, was able to show that not only did the Husband not list the amounts on his 
amended financial affidavits, he also stopped making any mortgage payments on the 
residence at least a year before receiving those checks and stopped making child support 
and alimony payments thereafter.  Additionally, at the time he received those checks, he 
was earning $143,989.88 in salary, from which he could have paid his financial 
obligations to his family.  The court had sufficient evidence from which to conclude that 
the check amounts should be included in the marital estate.  Byers v. Byers, 149 So.3d 
161 (Fla. 1st DCA 2014).   


 
B.4.  Negative Equity is a Marital Liability 
 
Where the Court determines a property has negative equity, the negative equity is 


a marital liability subject to equitable distribution. Lostaglio v. Lostaglio, 41 FLW D2146 
(Fla. 5th DCA 2016). 


 
C. Non-Marital Assets & Liabilities 


C.1. Gifts from a third party during the marriage are non-marital 


In Madson v. Madson, 128 So.3d 207 (Fla. 1st DCA 2013), appellate court 
reversed where the trial court erred by classifying former wife’s Coca–Cola shares as 
marital assets.  At trial, the former wife's son testified that he had purchased Coca–Cola 
shares for the former wife as a gift. The former wife testified that the Coca–Cola shares 
were a gift from her son, and she neither purchased additional shares nor reinvested the 
original ones. A trial court “shall set apart to each spouse that spouse's non-marital 
assets,” which include “[a]ssets acquired separately by either party by noninterspousal 
gift.” § 61.075(1), (6)(b), Fla. Stat. (2010); see also McKee v. Mick, 120 So.3d 162, 163–
64 (Fla. 1st DCA 2013) (finding that the trial court erred by classifying a vehicle as 
marital property and distributing it to the wife where the husband testified that the car 
used to belong to his mother, who transferred title to him); Tradler v. Tradler, 100 So.3d 
735, 743 (Fla. 2d DCA 2012) (reversing and remanding the final judgment for the trial 
court to reclassify certain checks as non-marital assets where the husband received them 
as gifts from his mother, kept them in his name only, and never commingled the funds in 
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a joint account); Capozza v. Capozza, 917 So.2d 365, 368 (Fla. 5th DCA 2005) 
(remanding “for a revised scheme of distribution deleting from the schedule of marital 
assets the twenty shares ... which is to be considered the separate asset of [the husband],” 
who had received them as a gift from his father). 


C.2. Debt accrued during the marriage for non-marital expenses are non-
marital 


To the extent that a party incurred debts to cover non-marital expenses, the debt 
should not be classified as marital debt for the purpose of equitable distribution. Fortune 
v. Fortune, 61 So.3d 441, 445 (Fla. 2d DCA 2011) (reversing because the trial court 
classified the entire amount of a loan as a marital debt without making a finding as to 
when the debt was incurred or what the debt was used to pay); Walker v. Walker, 827 
So.2d 363, 364–65 (Fla. 2d DCA 2002) (reversing because the trial court classified the 
entire amount of a debt as a marital debt without determining which portion of the debt 
was used to pay the husband's litigation and living expenses versus paying his personal 
income tax and property taxes).  
 


In Krift v. Obenour, 152 So.3d 645 (Fla. 4th DCA 2014), the trial court determined 
that the credit card debt in the former husband's name was non-marital. His testimony 
concerning the nature and purpose of his credit card expenses sufficiently overcame the 
presumption that the liability was marital. The Fourth District found no error in the trial 
court's classification of the former husband's credit card debt as non-marital and affirmed 
since all assets acquired and liabilities incurred by either spouse subsequent to the date of 
the marriage and not specifically established as non-marital assets or liabilities are 
presumed to be marital assets and liabilities.” § 61.075(8), Fla. Stat. (2012).  


 
Distribution of the marital assets and liabilities must be supported by factual findings 


in the judgment based on competent substantial evidence. The appellate courts review 
such findings for an abuse of discretion. However, they review de novo the trial court’s 
legal conclusion that an asset or liability is “marital” or “non-marital.”  However, to the 
extent that a party incurred debts to cover non-marital expenses, the debt should not be 
classified as marital debt for the purpose of equitable distribution.  Here, the Husband’s 
own testimony concerning the nature and purpose of his credit card expenses sufficiently 
overcame the presumption that the liability was marital.   
 
 C.3. Asset acquired after the date of filing is non-marital 
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In Smith v. Smith, 169 So.3d 220 (Fla. 2d DCA 2015), the trial court included as 
marital assets in the equitable distribution scheme both a Ford truck, which was owned 
by the Husband at the time the petition was filed but sold during the pendency of the 
divorce, and a Scion, which was purchased by the Husband after the date of filing, but 
prior to the final judgment.  The Husband sold the truck for $3,000.00 and then purchased 
the Scion for $3,000.00 as a replacement.  Since the parties did not enter into a marital 
settlement agreement, the applicable date for determining whether assets and liabilities 
are classified as marital or non-marital is the date of the filing of the petition.  Assets and 
liabilities not in existence on that date should not be classified as marital.  The trial court 
needs to strike the Scion from the equitable distribution scheme and reduce the equalizing 
payment owed to the Wife by $1,500.00. 
 


C.4. Non-Marital property cannot be awarded to the non-owner spouse 


Once a determination of marital and non-marital assets is made, the court must set 
aside the non-marital assets. In Rodriguez v. Rodriguez, 994 So.2d 1157 (Fla. 3d DCA 
2008), the trial court erred in awarding to the wife the husband’s non-marital property in 
the equitable distribution scheme. The trial court was concerned that the husband’s 
alleged lack of financial responsibility and career growth may encumber the family 
residence in the future and awarded the wife the non-marital home. The district court 
reversed, holding that the consideration of the husband’s non-marital assets in making a 
distribution of marital assets was an abuse of discretion. 


In Wilson v. Wilson, 992 So.2d 395 (Fla. 1st DCA 2008), the district court 
determined that the trial court erred in including a motel as a marital asset in an equitable 
distribution scheme.  A motel was gifted solely to the wife from her grandmother, which 
the wife managed during the marriage.  The trial court found that the wife’s non-marital 
interest in the motel became marital due to the appreciation caused by the wife.  
However, the trial court erred by including the entire non-marital asset and not just the 
appreciation.  The district court held that the wife’s non-marital interest did not become a 
marital asset and the trial court erred in not setting that portion aside when awarding 
equitable distribution.   


  Once an asset has been determined to be non-marital, that asset may not be 
awarded to the non-owner spouse as equitable distribution unless there has been 
agreement to the contrary.  The agreement may provide for such as part of a settlement 
agreement.  Abernethy v. Abernethy, 670 So.2d 1027 (Fla. 5th DCA 1996).   


 C.5. If court determined asset to be non-marital must make finding 
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In Goldman v. Goldman, 182 So.3rd 722 (Fla. 5th DCA, 2015), Court awarded two 
bank accounts to the Wife but failed to identify if marital or non-marital. If marital, then 
the court ordered an unequal distribution without making the required findings. If non-
marital, Court must identify those assets as such. 


 C.6. Premarital component of Wife’s TSP supported by Wife’s testimony 


Although there were no documents presented to support Wife’s claim as to the 
premarital balance of her TSP account, she testified based on her personal knowledge, 
which the Court found to be substantial competent evidence. Premarital value and passive 
appreciation may be deemed non-marital. Neiditch v. Neiditch, 2016 WL 1062848 (Fla 
5th DCA, 2016). 


 C.7.  Wife’s credit card debt incurred prior to marriage is non-marital 


Wife claimed credit card debt was incurred during the marriage. However, credit report 
in evidence, established that the initial debt of $19,000 was incurred prior to the marriage 
and the balance at the date of filing was largely comprised of interest and penalties. Debt 
found to be Wife’s non-marital liability. Cilenti v. Cilenti, 41 FLW D1277 (Fla. 2nd DCA 
2016). 


D. Cut-Off Date for Identifying Marital Assets and Liabilities 


Pursuant to Fla. Stat. § 61.075(7), the cut-off date for determining assets and 
liabilities to be identified or classified as marital assets and liabilities is the earliest of the 
date the parties enter into a valid separation agreement, such other date as may be 
expressly established by such agreement, or the date of the filing of a petition for 
dissolution of marriage.  


D.1. Assets and liabilities acquired/incurred after date of filing are generally 
non-marital 


 Assets acquired by one spouse after filing a petition for dissolution of marriage 
are ordinarily deemed to be non-marital. Beers v. Beers, 724 So.2d 109 (Fla. 5th DCA 
1998).   


D.2. Student loan debt as marital liability 


Liabilities acquired during the marriage are also generally considered marital 
liabilities.  In Rogers v. Rogers¸ 12 So.3d 388 (Fla. 2d DCA 2009), the trial court erred in 
holding that the wife was responsible for her student loan debt when the debt was 
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incurred during the marriage.  The husband argued that although the wife was in school 
during the marriage to obtain her paralegal degree, he would not receive the benefit of her 
education. The district court held that this is not a factor to be considered when allocating 
marital debt. Absent some other justification for an unequal distribution, the student loan 
debt was a marital liability, incurred during the marriage, to be shared equally amongst 
the parties.     


D.3. College expenses funded by debt during marriage may be considered a 
marital liability 


In Wagner v. Wagner, 136 So.3d 718 (Fla. 2d DCA 2014), the husband appealed 
the distribution of marital debt. Specifically, the husband contended that the trial court 
erred in determining that a credit card debt for an adult child's college expenses incurred 
just before the wife filed her petition for dissolution was not a marital debt and was the 
husband's responsibility. The Second District Court of Appeal reversed the trial court and 
found the credit card debt was marital.. 


The wife filed her petition for dissolution on June 27, 2011. The wife had made 
the husband aware by at least June 21, 2011, that she planned to serve him with the 
petition. On June 22, 2011, the husband charged $6757.75 on a Discover Card and on 
June 23, 2011, again charged $6757.75 on the Discover Card for a total of $13,515.50. 
These charges were to pay an adult daughter's expenses at Davidson College.  The wife 
testified that the husband did not discuss these charges with her and that she had never 
agreed to pay $13,500 in June 2011 for their daughter's college expenses. The wife's 
agreement with her daughter was that she would have to get a loan if she wanted to attend 
Davidson.  The husband testified that the parties had discussed with their daughter that 
they would make every effort to help her but what they could not help her with she would 
have to cover with loans. However, the daughter missed her financial aid application 
deadline. The husband testified that they had received “the bill saying there was a whole 
bunch of money that was going to be due right away or she wasn't going to be able to 
attend, which is what prompted” him to charge it on the Discover Card. 


Because the parties did not enter into a marital settlement agreement, the pertinent 
date to determine whether assets and liabilities are marital or non-marital is June 27, 
2011, when the wife filed the petition for dissolution. The husband charged the college 
expenses on June 22 and 23, 2011, before the wife filed the petition; thus, the credit card 
charges are presumed to be a marital debt. See § 61.075(7), (8). The wife did not make a 
showing that the college charges were non-marital liabilities. See § 61.075(8). 
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The wife argued that any obligation a parent has to fund the college education of 
an adult child is moral, not legal, and that the court cannot require a parent to pay those 
expenses unless the parties have contracted for them in a marital settlement agreement. 
See Madson v. Madson, 636 So.2d 759, 761 (Fla. 2d DCA 1994); Riera v. Riera, 86 
So.3d 1163, 1167–68 (Fla. 3d DCA 2012). That is true for college expenses incurred after 
the petition for dissolution was filed and in the future. However, the expenses were 
incurred during the marriage, albeit a few days before the petition was filed. 


The trial court may consider a party's intentional waste or depletion of marital 
assets to do equity and justice between the parties. Santiago v. Santiago, 51 So.3d 637, 
638 (Fla. 2d DCA 2011); see also, David v. David, 58 So.3d 336, 338 (Fla. 5th DCA 
2011) (recognizing that intentional waste of marital assets can justify an unequal 
distribution). The trial court did not make a finding of waste of marital assets to justify an 
unequal distribution. See, Rosenfeld v. Rosenfeld, 597 So.2d 835, 838 (Fla. 3d DCA 
1992) (reversing determination that the husband wasted marital assets by assisting in the 
support of his parents). In fact, the trial court “hope[d] that both parenting partners would 
take part in funding the Davidson College expenses outside of Court.” Although the wife 
did not favor paying the college expenses, under all the circumstances, the Second 
District determined that the Husband's actions did not constitute intentional waste.  
Wagner v. Wagner, 136 So.3d 718 (Fla. 2d DCA 2014). 


D.4. Physical separation may not establish an earlier date for the designation 
of marital versus non-marital assets and liabilities 


In Broadway v. Broadway, 132 So.3d 953 (Fla. 1st DCA 2014), the record 
demonstrated that the parties separated in early September 2010, and that the former 
husband purchased a 25–foot pull-behind camper some time during the week the 
separation began. The former wife filed her petition for dissolution of marriage on July 
26, 2011. In the equitable distribution portion of the final judgment, the trial court ruled 
that the camper was acquired post-separation and was designated as a non-marital asset 
of which the former husband retained sole ownership.  The First District determined that 
the trial court erred. 


The cut-off date for determining assets and liabilities to be identified or classified 
as marital assets and liabilities is the earliest of the date the parties enter into a valid 
separation agreement, such other date as may be expressly established by such 
agreement, or the date of the filing of a petition for dissolution of marriage. § 61.075(7), 
Fla. Stat. (2011). A trial court's allocation of an asset as marital or non-marital for 
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purposes of equitable distribution is reviewed de novo. Puskar v. Puskar, 29 So.3d 1201 
(Fla. 1st DCA, 2010). 


E. Date of Valuation 


Florida Statute §61.075(7) provides that the date for determining value of assets 
and the amount of liabilities identified or classified as marital is the date or dates as the 
judge determines is just and equitable under the circumstances. Different assets may be 
valued as of different dates, as, in the judge's discretion, the circumstances require.   


E.1. Court’s discretion as to date of valuation 


Choosing a valuation date of assets in dissolution actions is determined on a case 
by case basis, depending upon the facts and circumstances. There was no presumption 
that one date should be used as opposed to another.  Perlmutter v. Perlmutter, 523 So.2d 
594 (Fla. 4th DCA 1987).  The Fourth District held that the date of the dissolution trial, 
rather than the date of filing of the action, was the appropriate date for valuation of the 
marital assets for equitable distribution purposes.  In determining that the trial date was 
the appropriate valuation date of the parties’ businesses, the court aligned itself with 
Wegman v. Wegman, 509 N.Y.S.2d 342 (N.Y. Ct. App. 1986).  


 Courts are generally faced with three different possible valuation dates in valuing 
marital property, including the separation date (if established by agreement), the petition 
date, and the trial date. In choosing between those dates, courts have used the reasoning 
in Wegman and Perlmutter and have examined whether one party’s actions were 
responsible for the increase and decrease in value of, or even the existence of, the asset in 
question, subsequent to the date of separation or date of petition.  In those cases, use of 
the separation or petition date is deemed appropriate because the change in value is a 
result of one party’s actions; therefore, the valuation date should be the earlier date so as 
to reflect that the party whose actions caused the increase or decrease in value receives 
the benefit of, or detriment of, his or her actions, by solely receiving the difference in 
value of the subject asset between the earlier date and the trial date. Conversely, where 
there is a long period of time between the petition date and the trial date, and the change 
in value is as a result of passive, or market forces, rather than the particular actions of a 
party, the increase or decrease in value should be equally allocated between the parties, 
thus mandating use of the trial date as the valuation date.   


E.2. Date of Final Hearing 


In Tucker v. Tucker, 966 So.2d 25 (Fla. 2d DCA 2007), the trial court’s selection 
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of the date of the final dissolution hearing as the date for determining the value of marital 
assets was not an abuse of discretion.  The trial court selected that date since the parties 
had attempted reconciliation in the years since the original petition for dissolution was 
filed, and the former husband had purchased a townhouse and a vehicle subsequent to the 
filing of the petition.  


In Massam v. Massam, 993 So.2d 1002 (Fla. 2d DCA 2008), the trial court’s 
equitable distribution scheme was reversed since the court did not include the unpaid rent 
of the husband’s business as a marital liability.  The final judgment gave the valuation 
date of assets and liabilities as the date of trial.  The trial court did not include the unpaid 
rent as a liability since the debt did not accrue until after the petition for divorce was 
filed.  Since the final judgment did not list the time of filing as the valuation date, the 
district court was forced to depend upon the trial date as the date of valuation.  Therefore, 
the debt that was accrued after the parties’ separation was subject to equitable 
distribution.   


E.3. Date of Filing 


In Schmitz v. Schmitz, 950 So.2d 462 (Fla. 4th DCA 2007), the Court determined 
that the date to be used for valuing marital assets and liabilities for the purpose of 
equitable distribution was the date of the filing of the petition for dissolution, rather than 
the date of trial, since the parties did not have a separation agreement or reach an 
agreement on any alternative date.  


In Jordan v. Jordan, 127 So.3d 794 (Fla. 4th DCA 2013), the Fourth District found 
that competent substantial evidence was lacking to support the trial court's valuation of 
certain marital assets and liabilities in the equitable distribution schedule attached to the 
final judgment.  


As to the Former Husband’s challenge to the trial court's decision to value the 
marital assets and liabilities as of the date of filing the petition for dissolution, the Fourth 
District found his arguments without merit. “The date for determining value of assets and 
the amount of liabilities identified or classified as marital is the date or dates as the judge 
determines is just and equitable under the circumstances.” § 61.075(7), Fla. Stat. (2012). 
The trial court did not abuse its discretion in determining that the date of filing the 
petition for dissolution was an appropriate date to value the assets. 


  In Clark, the court determined that one of the Husband’s investment accounts had 
a greater balance at the beginning of the marriage than it did at the time of the filing of 
the petition for dissolution of marriage.  As there was no evidence that the account 
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increased in value due to marital funds, the Court properly found no legal basis to 
designate a portion of the account as marital.  The court also did not err in using the 
petition filing date as the date for valuing the asset, since the date for determining the 
value of assets classified as marital is the date the judge determines is just and equitable.  
Here, however, it appears that the court inadvertently misread the value on the account 
statements, so the correct value needs to be ascertained with the equitable distribution 
scheme revised accordingly.  Clark v. Clark, 155 So.3d 1261 (Fla. 1st DCA 2015). 
 


E.4.  Post Filing Efforts 


In Parry v. Parry, 933 So.2d 9 (Fla. 2d DCA 2006), in determining which date to 
use, the trial court valued stock on the dissolution petition filing date, rather than on the 
date of trial, since the expert testified that the appreciation in value of the employer's 
stock was not passive but rather due in part to the husband's work as a senior officer of 
the company.  


 Assets should not, ordinarily, be valued as of a post-dissolution date because the 
subsequent change in the property's value due to non-marital labor or efforts cannot be 
distributed.  Jahnke v. Jahnke, 804 So.2d 513 (Fla. 3d DCA 2001).  


 In Catafulmo v. Catafulmo, 704 So.2d 1095 (Fla. 4th DCA 1997), the trial court 
properly selected the date of the petition for dissolution, rather than the date of trial, as 
the valuation date for equitable distribution, where the increase in the value of the 
husband's businesses resulted from his individual efforts after the parties separated and 
after the filing of the petition, compared to merely passive appreciation.   


E.5. Exceptions 
 


E.5.1. Appellate court considered separation in determining liability was 
non-marital 


 
In Cardella-Navarro v. Navarro, 992 So.2d 856 (Fla. 3d DCA 2008), the trial court 


assigned a portion of the business liabilities incurred by the husband’s business to the 
wife.  The wife appealed.  The husband owned a yacht brokerage business as an S Corp 
and the husband was the only shareholder.  During the marriage, the company entered 
into an agreement for wholesale financing with GE.  The company went into default with 
GE for failure to pay $5,862,203.31 and owed the state $211,478.82 for past-due sales 
taxes, interest and penalties.  GE intervened and became a party to the action, alleging 
they had in interest in the sale of the former marital home as the property was collateral 
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under the terms of the financing agreement.  The trial court awarded one-half of the 
business debt to the wife, approximately $4,694,000.00.  The appellate court reversed.  
The reasoning was that the husband controlled the company and most, not all, of the debt 
arose after the parties separated.  The trial court found that the husband mishandled 
corporate finances and that it would be inequitable for one party to leave a short-term 
marriage with so much debt.  Also, the husband guaranteed the business loan and 
therefore there was no privity of contract between the wife and creditor. In this case, it 
appears the  the trial court  did not consider that  the liabilities were incurred after the 
separation date  while the appellate court  considered this factor that in in determining 
those liabilities to be non-marital. 


 
E.5.2.  Date of transfer (prior to filing date) was considered by the trial court 
 
In Stantcheva. Stantcheva, 168 So. 3d 313 (Fla. 5th DCA 2015), the Husband, just 


weeks before the Wife filed for divorce, transferred $100,000.00 to a Bulgarian bank.  
Upon converting the dollars to Bulgarian leva, the account became worth approximately 
$91,015 in U.S. dollars.  The funds were not transferred for any nefarious reason, as the 
Husband did not know the Wife was going to seek a divorce.  The court ordered the 
Husband to pay the Wife $50,000.00 in U.S. dollars to equitably divide the account.  
However, the Wife should bear her half of the decrease in value of the account.  The Fifth 
District Court of Appeal held the trial court was within its discretion in ordering the 
Husband to repay using U.S. dollars, but it was error to value the asset as of the date it 
was transferred to Bulgaria and converted to leva.  The decrease in funds was an event 
that both parties bore at the time it occurred, which was before the dissolution action 
began.  In the absence of any evidence that notions of justice and equity required valuing 
the account as of the date it was transferred, it was an abuse of discretion to use that date.   
In addition, the Husband testified that the Wife had used $4,000 in marital funds to make 
an initial payment to her attorney.  That amount was removed from a marital account 
about two months prior to the date that the Wife filed for the dissolution.  The Wife used 
marital funds for the down payment for her attorney’s fees at a time the parties were still 
living together.  After they separated, the temporary support began, which was 
specifically designed to include the Wife’s fees.   


The Fifth District Court of Appeal held the  Husband should be credited for half of 
the amount the Wife used to pay her fees  
 


E.5.3.  Date of valuation in oral ruling differed from date in final judgment 
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Where Court announced petition date as the appropriate date for valuing assets and 
liabilities but instead used different date to determine the value of the business, appellate 
court reversed. On remand trial court is to select valuation date and calculate the 
equitable distribution accordingly. Holaway v. Holaway, 41 Fla. L.W. D1576 (Fla. 5th 
DCA 2016). 


 
F. Commingling of Marital and Non-Marital Property 


F.1. Generally 


Non-marital property may become a marital asset when the non-marital assets are 
commingled with marital assets. Non-marital property loses its non-marital character 
once commingled.  Pfrengle v. Pfrengle, 976 So.2d 1134 (Fla. 2d DCA 2008)(holding 
that even if an account is titled in one party’s name, the fact the marital and non-marital 
funds are commingled, the entire account became marital.)  


 In Lakin v. Lakin, 901 So.2d 186 (Fla. 4th DCA 2005), the district court held that 
funds received from the husband’s mother’s estate lost their status as non-marital and 
were subject to equitable distribution, although securities purchased with funds were kept 
separate from the money market portion of the brokerage account when the funds were 
transferred from the estate to the joint banking account.  The money was transferred from 
the joint banking account to the brokerage account, and the husband and the wife treated 
the entirety of account as a marital asset and the account became marital. 


In Holden v. Holden, 667 So.2d 867 (Fla. 1st DCA 1996), the court found that the 
evidence did not support the finding that certificates of deposit held in the wife's name 
and purchased with distributions on the wife's shares of stock in her family's business 
constituted marital assets subject to equitable distribution as the stock itself was a non-
marital asset,  although the court was presented evidence that distributions were included 
in the joint federal tax return.  Also, the husband testified that he assumed that the wife's 
non-marital income was the source of the purchase money for acquisition of the property 
in the husband's name. Since the Husband did not establish that distributions were 
commingled with marital assets, the certificate of deposits remained non-marital, not 
subject to equitable distribution.  


 Similarly, in Robinson v. Robinson, 10 So.2d 196 (Fla. 1st DCA 2009), five 
shares of stock in a closely held corporation that husband acquired prior to the marriage 
were non-marital property and, thus, were required to be excluded from the equitable 
distribution plan in the dissolution proceeding, regardless of the premarital value of the 
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stock, where there was no evidence of enhancement, commingling, or gift to the wife. 


In McMullen v. McMullen, 148 So.3d 830 (Fla. 1st DCA 2014), the First District 
agreed with the former husband that the trial court erred in determining that $250,000 of 
the distribution he received from a non-marital joint venture and transferred into his 
checking account was subject to equitable distribution.   There was competent substantial 
evidence that did not support the trial court's finding that those funds were treated, used, 
or relied on by the parties as a marital asset. See § 61.075(6)(b) 3., Fla. Stat. (2011); 
Holden v. Holden, 667 So.2d 867, 868 (Fla. 1st DCA 1996). However, as to the 
remainder of the equitable distribution award, the First District disagreed with the former 
husband and found that there was competent substantial evidence that supported the trial 
court's findings that the former husband's marital efforts and contributions enhanced the 
value of the non-marital joint venture.  Thus, the court did not abuse its discretion in 
determining the amount of the enhancement to which the former wife was entitled. See § 
61.075(6)(a)1.b., Fla Stat. (2011).   


In Sorgen v. Sorgen, 162 So.3d 45 (Fla. 4th DCA 2014), the First District found that 
the wife’s one-third interest in the proceeds from the sale of inherited real property 
ultimately was commingled in the joint account, which created a presumption that she 
gifted an undivided one-half interest in the proceeds from the sale of the home to the 
husband.  The wife presented no evidence to rebut that presumption.  Although the wife 
argued that her one-third interest in the proceeds from the sale of the home remained non-
marital because no evidence existed that the funds representing her one-third interest 
were untraceable from the funds in the joint account, the First District ultimately 
determined that the funds were marital.  


F.1.1. Burden of Proof 


The spouse seeking to have the property declared a non-marital asset “has the burden 
of overcoming this presumption by proving that a gift was not intended.” Robertson v. 
Robertson, 593 So.2d 491, 494 (Fla.1991); see also § 61.075(6)(a)3., Fla. Stat. (2008) 
(“All personal property titled jointly by the parties as tenants by the entireties, whether 
acquired prior to or during the marriage, shall be presumed to be a marital asset. In the 
event a party makes a claim to the contrary, the burden of proof shall be on the party 
asserting the claim that the subject property, or some portion thereof, is non-marital.”). 
“The burden of proof to overcome the gift presumption [is] by clear and convincing 
evidence.” § 61.075(6)(a) 4., Fla. Stat. (2008)  
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F.2.   Pre-marital property transformed during marriage by acts of non-
owner spouse. 


 
In Jordan v. Jordan, 127 So.3d 794 (Fla. 4th DCA 2013), the Wife’s actions during 


the marriage transformed the Husband’s premarital chiropractic building into a marital 
asset.  During the marriage, the  Wife was an instrumental part in coordinating and 
helping with the vast improvements that were done to the building, which included 
replacing walls, installing new flooring, adding columns and a flag pole to the front, 
modifying lighting and other electrical work, adding an additional parking lot, replacing 
the roof, and putting in new doors and windows. Contrary to the r Husband's arguments, 
these actions went beyond mere maintenance and were improvements that enhanced the 
value of the building. These actions, combined with how the proceeds from the sale of 
the building were used, sufficiently transformed the non-marital asset into a marital asset. 
The Husband did not offer evidence to show that only a portion of the asset was 
transformed rather than the entire asset. Thus, the trial court’s determination that the 
Jordan Realty asset was a marital asset was affirmed.   


F.3. Non-marital property and prenuptial agreement; interspousal gift 
 
 In Hooker v. Hooker, 174 So.3d 507 (Fla. 4th DCA 2015), the parties executed a 


prenuptial agreement to keep their substantial pre-marital assets separate, together with 
any and all identifiable appreciation, substitution, improvements, additions and/or 
replacements of or to any of the property described.  After the parties married, they heard 
about vacant land available, for which interested persons needed to purchase a lottery 
ticket for the chance to purchase one of the lots.  The Wife’s father funded the purchase 
of the lottery ticket.  The parties obtained the option to purchase a lot, and the Husband 
did so with non-marital funds.  Only the Husband signed the original purchase money 
mortgage, but both parties signed a later mortgage document for a construction loan.  The 
property was developed into a working horse farm and marital home.  The Wife 
furnished the home and helped clean and care for the stables and horses.  Later, the Wife 
expressed a desire to have a summer home, so the Husband purchased a vacant lot in 
Lake George, New York with his non-marital assets.  He sent the Wife a card for their 
tenth wedding anniversary with a picture of the lot.  The mortgage on the property was in 
only the Husband’s name.  The Wife was deeply involved in the designing and building 
of the home, and she believed that she owned the home with the Husband.   


 
Even though the Wife actively contributed to the appreciation of the property, the 


parties’ prenuptial agreement provided that any appreciation remained non-marital.  The 
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Wife’s name was kept off the title and the original mortgage, and when the Husband had 
the opportunity to make any donative intent clear through the creation of the corporation, 
he chose to keep the corporation solely in his name and excluded the Wife’s name from 
the final sale of the property.  With the Lake George property, the facts evidence 
sufficient donative intent through the Wife’s testimony about the Husband sending her a 
card for their tenth wedding anniversary with a picture of the property.  The Wife also 
purchased some furnishings and incidentals with her separate funds.  Delivery was made 
at the time the Wife obtained keys to the property. With regard to the Husband’s 
surrender of dominion and control of the property, the Wife had unfettered access to the 
home and made decisions on care and maintenance of the property with the ability to 
incur expenses on behalf of the Husband. As to the Wife’s challenge of the award of a 
25% interest in the property to her, Section 61.075(1) allows for an unequal distribution 
of an asset when the court finds it is justified based on a non-exhaustive list of relevant 
factors.  The court’s determination is supported by the record as to how it arrived at the 
percentages of interest.   
 
 F.4.  Placing proceeds from the sale of a non-marital asset into a joint account 
may result in the proceeds losing their non-marital character 


 
Prior to the marriage, the Wife inherited a one-third interest in a home.  The other 


two-thirds interest in the home was inherited by the Wife’s two sisters.  After the parties 
married, the sisters separately sold their interests in the home to the Wife.  The Wife 
testified that she purchased her sisters’ interests using her separate funds, and the 
Husband testified that the Wife used joint funds to purchase same.  In any event, it is 
undisputed that after the purchase, the Wife and the Husband renovated the home using 
joint funds, and they also received rental income from the home, which they deposited 
into a joint account.  The parties used funds from the joint account to pay the taxes on the 
home and the rental income.  The parties ultimately sold the home, and the proceeds were 
deposited into a joint account.  They used a portion of the proceeds to pay the capital 
gains taxes on the sale of the home and kept the remaining proceeds in a joint account for 
the next ten years, which they used to execute stock trades.  When the Husband filed for 
divorce, the Wife moved the funds from the joint account into her separate personal 
account.  The circuit court denied the Husband’s request to include the Wife’s one-third 
interest in the proceeds from the sale of the home as a marital asset subject to equitable 
distribution.   
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Because the proceeds from the sale of the home ultimately were commingled into the 
parties’ joint account, the Wife’s one-third interest in the proceeds from the sale of the 
home became a marital asset subject to equitable distribution.  A party may show intent 
to keep an asset non-marital if the non-marital property is placed into a separate account, 
no other funds are deposited into it, and the account is never intermingled with the 
parties’ other funds.   


 
However, when one spouse deposits funds into a joint account where they are 


commingled with other funds so as to become untraceable, a presumption is created that 
the spouse made a gift to the other spouse of an undivided one-half interest in the funds.  
The spouse seeking to have the property declared a non-marital asset has the burden of 
overcoming the presumption by proving, by clear and convincing evidence, that a gift 
was not intended.  Here, the funds were deposited into the joint account and joint funds 
were used to renovate the home, pay taxes on the home, and execute stock trades.  This 
commingling created a presumption that the Wife gifted an undivided one-half interest in 
the funds to her Husband. Sorgen v. Sorgen, 162 So.3d 45 (Fla. 4th DCA 2014). 


 
G. Enhancement in Value/Appreciation 


G.1. Generally 


Pursuant to Fla. Stat. §61.075(6)(a)1b, a non-marital asset may be altered into a 
marital asset to the extent that its value has been enhanced by marital funds or labor.  
Cole v. Robert, 661 So.2d 1156 (Fla. 2d DCA 1995).  However, the appreciation must be 
attributable to active appreciation, instead of merely passive appreciation. 


The Husband transferred $250,000.00 of the distribution he received from a non-
marital joint venture into his checking account.  Competent substantial evidence does not 
support the trial court’s finding that those funds were treated, used, or relied on by the 
parties as a marital asset.  However, competent substantial evidence does support the trial 
court’s finding that the Husband’s martial efforts and contributions enhanced the value of 
the non-marital joint venture, and the court did not abuse its discretion in determining the 
amount of the enhancement to which the Wife was entitled. McMullen v. McMullen, 148 
So.3d 830 (Fla. 1st DCA 2014).   


G.1.  Where accounts did not appreciate, accounts remained non-marital 


In Gromet v. Jensen, 2015 WL 5973933 (Fla. 3d DCA 2015), the Husband had 
three accounts, an Interactive Brokers account, a Schwab IRA account, and a Schwab 
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One account, all of which were entirely funded with $400,000.00 he had inherited from 
his mother.  The Wife had no access or control over any of the Husband’s accounts. She 
asserted that because the Husband personally managed his accounts during the marriage, 
any enhancement in value of the accounts was due to the Husband’s marital efforts and 
labor, and therefore, the enhancement in value was a marital asset.  The trial court agreed 
that the three accounts were marital assets subject to equitable distribution, as section 
61.075(6)(a)1.b., Florida Statutes provides that marital assets include the enhancement in 
value and appreciation of non-marital assets resulting from the efforts of either party 
during the marriage.  The enhancement in value of a non-marital asset due to marital 
labor or effort is a marital asset subject to equitable distribution. The Third District Court 
of Appeal held the trial court erred in its finding.  The burden was on the Wife to 
establish that:  1) the Husband actively managed his accounts during the marriage; 2) as a 
result of the Husband’s marital efforts, his accounts enhanced in value; and 3) the actual 
value of the enhancement.  While the trial court’s finding that the Husband actively 
managed his accounts is supported by competent, substantial evidence, its finding that the 
accounts increased in value is not.  The record actually reflects that the Husband’s 
accounts decreased in value by the time the Wife filed the petition.  As there was no 
enhanced value, there is enhanced value to determine and therefore, not subject to 
equitable distribution. 


G.2. Method of calculating the passive appreciation where there is some 
marital appreciation to the non-marital asset 


In Kaaa v. Kaaa, 58 So.3d 867 (Fla. 2010), the parties resided during their 
marriage in the home the husband had purchased before the marriage. They used marital 
funds to pay down the mortgage and to renovate the carport, and the latter slightly 
increased the value of the home. The trial court determined that the mortgage reduction 
and increased value of the carport constituted an “enhancement value” that was subject to 
equitable distribution, but that the significant passive appreciation in the value of the 
home due to market forces was not. The Second District affirmed but certified conflict 
with this court's decision in Stevens v. Stevens, 651 So.2d 1306 (Fla. 1st DCA 1995). In 
Stevens, this court had concluded that both types of increased value should be equitably 
distributed. 


Equitable distribution of marital assets should take into account the 
appreciated value of a non-marital asset caused by the expenditure of 
marital funds or labor, including the parties' management, oversight, or 
contribution to principal, as well as an appropriate portion of any 
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appreciation of a non-marital asset caused by the effects of inflation and 
market conditions[.] Id. at 1307 (emphasis added). 


The Supreme Court in Kaaa agreed with this court in Stevens and reversed the 
Second District's decision in Kaaa.  Neither the Second District nor the Supreme Court in 
Kaaa disturbed the trial court's determination that the increase in equity resulting from 
paying down the mortgage with marital funds constitutes a marital asset subject to 
equitable distribution.  The Supreme Court determined that first, the court must determine 
the overall current fair market value of the home. Second, the court must determine 
whether there has been a passive appreciation in the home's value. Third, the court must 
determine whether the passive appreciation is a marital asset under section 
61.075(5)(a)(2). This step must include findings of fact by the trial court that marital 
funds were used to pay the mortgage and that the non-owner spouse made contributions 
to the property. Moreover, the trial court must determine to what extent the contributions 
of the non-owner spouse affected the appreciation of the property. Fourth, the trial court 
must determine the value of the passive appreciation that accrued during the marriage and 
is subject to equitable distribution. Fifth, after the court determines the value of the 
passive appreciation to be equitably distributed, the court's next step is to determine how 
the value is allocated. 


In Hodge v. Hodge, 129 So.3d 441 (Fla. 5th DCA 2013), the husband owned 
significant equity in the Old Dominion property at the time of the marriage. The property 
was encumbered with a mortgage roughly equal to one-third of the appraised value. Trial 
testimony established that the parties used marital funds to repay the mortgage and to 
make minor improvements. The wife testified that she expended considerable effort to 
show and rent the property to tenants. The Old Dominion property increased greatly in 
value between the time of marriage and the time of divorce. The lower court awarded the 
wife one-half of the total increase in value after finding that the increase was due to both 
wife's active efforts and passive appreciation. In addition, the trial court justified the 
award as a method of “equalizing the assets of the parties.” In making the award, the trial 
court was asked to determine and allocate the passive appreciation of the rental property. 
The question before the Fifth District was whether the lower court erred in calculating 
husband’s premarital portion of the equity in the Old Dominion property. 


The lower court's failure to follow the analysis listed in Kaaa was error. The equity 
the husband owned before the marriage entitles him to a non-marital portion of any 
passive increase in value. The lower court could find that some portion of the increase in 
value is attributable to the wife’s active efforts and not merely to passive appreciation. 
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However, the lower court's goal of “equalizing the assets of the parties” by increasing the 
size of the marital equity in the Old Dominion property is not permitted by law. 
Weymouth v. Weymouth, 87 So.3d 30, 36 (Fla. 4th DCA 2012). Therefore, the Fifth 
District determined that the lower court erred when it calculated the husband’s non-
marital portion of the appreciation on the Old Dominion property. Hodge v. Hodge, 129 
So.3d 441 (Fla. 5th DCA 2013). 


G.3. Calculating marital appreciation in a non-marital asset must include 
the active appreciation paid to reduce debt 


In Ballard v. Ballard, 158 So.3d 641 (Fla. 1st DCA 2014), the First District 
determined that the trial court erred as a matter of law when it construed Kaaa v. Kaaa, 
58 So.3d 867 (Fla.2010), to exclude the amounts the parties paid down on the mortgage 
as a marital asset. When marital assets are used during the marriage to reduce the 
mortgage on non-marital property, the increase in equity is a marital asset subject to 
equitable distribution. See, e.g., Gaetani–Slade v. Slade, 852 So.2d 343 (Fla. 1st DCA 
2003); Spence v. Spence, 669 So.2d 1110 (Fla. 1st DCA 1996); Massis v. Massis, 551 
So.2d 587 (Fla. 1st DCA 1989); Heiny v. Heiny, 113 So.3d 897 (Fla. 2d DCA 2013); 
Dwyer v. Dwyer, 981 So.2d 1254 (Fla. 2d DCA 2008); Mitchell v. Mitchell, 841 So.2d 
564 (Fla. 2d DCA 2003); Cole v. Roberts, 661 So.2d 370 (Fla. 4th DCA 1995); Adkins v. 
Adkins, 650 So.2d 61 (Fla. 3d DCA 1994).  Neither the Second District nor the Supreme 
Court in Kaaa disturbed the trial court's determination that the increase in equity resulting 
from paying down the mortgage with marital funds constitutes a marital asset subject to 
equitable distribution.  Ballard v. Ballard, 158 So.3d 641 (Fla. 1st DCA 2014). 


As part of equitable distribution, the Husband was awarded a credit for one-half of 
the mortgage payments made during the marriage for the Wife’s non-marital North 
Carolina Property. At the time the Wife purchased the property, it was worth 
approximately $13,500.  The parties stipulated that it was currently worth $46,837.  Even 
though the Husband did not make any improvements to the property, a portion of the 
appreciated value should have been included as a marital asset.  As noted by the Florida 
Supreme Court in Kaaa, “in the absence of improvements, the portion of the appreciated 
value of a separate asset which should be treated as a marital asset will be the same as the 
fraction calculated by dividing the indebtedness with which the asset was encumbered at 
the time of the marriage by the value of the asset at the time of the marriage.” Burton v. 
Burton, 127 So.3d 656 (Fla. 4th DCA 2013). 
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G.4.  Pay down of mortgage during the marriage constitutes a marital 
enhancement even where the asset did not appreciate in value 


In Somasca v. Somasca, 171 So.3d 780 (Fla. 2d DCA 2015), the Husband 
purchased a building in 1998, well before the parties’ marriage in 2007.  The building 
remained titled in the Husband’s name alone throughout the marriage.  The Husband 
testified that the value of this building at the time of the parties’ marriage was $900,000.  
Shortly before the parties separated, the Husband sold the building for $680,000.  The 
Wife did not challenge the sales price or present any evidence concerning the value of the 
building.  Based on the evidence, the trial court found that the building did not appreciate 
in value during the marriage.  The Queens building was subject to a mortgage, which was 
reduced by $23,651.16 from payments made during the marriage from marital funds.  
The Wife argued that she was entitled to an equitable distribution in the amount of the 
reduction in the mortgage indebtedness, but the trial court reasoned that since there was 
no appreciation in the value of the building, her argument was moot.  The Wife appealed, 
arguing that the use of marital funds to pay down the mortgage on the Husband’s non-
marital asset renders the enhancement in the value of the property a marital asset in 
accordance with Ballard, which had not yet been released at the time the trial court heard 
and decided this case.  The Husband responded that the evidence showed that the value of 
the building decreased during the marriage instead of appreciating and that in the absence 
of appreciation in value of the property, the Wife had no claim to a credit for one-half of 
the amount of the reduction in the mortgage.   


The pay down on the mortgage enhanced the equity value of the Husband’s non-
marital asset.  The use of marital funds to pay down the mortgage obviously caused an 
enhancement in the value of the Husband’s equity in the property, because absent the 
reduction in the amount of the mortgage indebtedness, the net proceeds that the Husband 
realized from the sale of the building would have been reduced by an amount equal to the 
pay down of the debt.  The trial court’s reliance on Kaaa v. Kaaa was misplaced because 
in Kaaa, the Supreme Court addressed a question involving passive, market-driven 
appreciation in a non-marital asset, not the payoff or a reduction in the amount of a 
mortgage on the property.   


G.5.  Pay down of mortgage may not constitute marital enhancement where 
the non-marital property did not appreciate during the marriage 


The Fourth District Court of Appeals reached the opposite conclusion in Weaver 
v. Weaver, 174 So.3d 482 (Fla. 4th DCA 2015).  Long prior to the marriage, the Husband 







2017 Family Law Review Course  
Equitable Distribution Materials 
 
 


25	
 


purchased a home in his name alone.  After the marriage, he refinanced mortgages on the 
property, and the Wife signed the promissory note and mortgages.  At the time of the 
final hearing, the mortgages totaled around $136,000.  The house was worth around 
$300,000 when the parties married, but had fallen to around $181,973 according to the 
property appraiser.  The Husband claimed it was worth around $160,000, and the Wife 
did not testify to its value.  The Husband and Wife pooled their incomes and paid the 
mortgage and other expenses from pooled funds.  The Fourth District Court of Appeals 
held that no evidence supported any increase or enhancement of value during the 
marriage.  Although the mortgage was reduced some during the marriage due to the 
expenditure of pooled resources, the actual value of the home was not enhanced, so it was 
error for the court to award the Wife any portion of this non-marital asset.    


G.6.  Once active appreciation is found to a non-marital property burden 
shifts to the owner spouse to establish non-marital part of appreciation (passive) 


Once it is proven that there was active appreciation of a non-marital business or 
property, the burden then shifts to the other party to show that some, if any, portion of the 
enhanced value is exempt from equitable distribution.  Gaetani-Slade v. Slade, 852 So.2d 
343, 347 (Fla. 1st DCA 2003)(stating that "once a non-owner spouse establishes that 
marital labor or funds were used to improve [an asset] that was non-marital, the owner-
spouse has the burden to show which parts [of the enhanced value] are exempt ")(citing 
Adkins v. Adkins, 650 So.2d 61 (Fla. 3d DCA 1994); O'Neill v. O'Neill, 868 So.2d 3 
(Fla. 4th DCA 2004)(stating that "once it is established that marital labor was used, the 
burden falls on the party claiming that the increase was non-marital to establish whether 
any part of the increase was the result of passive market conditions and, thus, is exempt 
from equitable distribution"); Young v. Young, 606 So.2d 1267 (Fla. 1st DCA 
1992)(confirming that a trial court cannot refuse to distribute the appreciated value of a 
non-marital asset improved by marital labor or funds "because the [non-owner spouse] 
ha[s] not established how much the improvements enhanced the value of the property," 
and that the burden is on the owner spouse to prove whether any part of the enhanced 
value is exempt from distribution);  Yitzhari v. Yitzhari, 906 So.2d 1250 (Fla. 3d DCA  
2005)(despite the husband's testimony which confirmed that during the marriage he 
expended both marital funds and labor to manage, maintain and improve seven properties 
titled wholly or partially in his name, the trial court erred in refusing to award any portion 
of value of the properties to the wife because she failed "to carry her burden" of proving 
when, and how much, marital funds were expended). Chapman v. Chapman, 866 So.2d 
118 (Fla. 4th DCA 2004).  
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G.7.  Prenuptial agreement and enhancement 


 
Prior to and during the marriage, the Husband’s family had substantial businesses and 


real estate investments.  At the time of the marriage, the couple executed an antenuptial 
agreement in which the Wife waived most rights to equitable distribution. The 
enforceability of the antenuptial agreement was litigated first, and the court determined 
that it had been abandoned. Equitable distribution was then litigated by a second judge.  
The court accepted the testimony of the Husband’s financial expert.  As such, the amount 
of appreciation to real estate treated as marital property subject to equitable distribution 
was quite limited.  Of the more than $29 million of assets valued in the final judgment, 
more than $20 million were treated as the Husband’s non-marital property.  Only $8.4 
million of property was subject to equitable distribution, and it was equally divided.  This 
is supported by competent substantial evidence, and there is no abuse of discretion in the 
awards made by the court.  However, in the final judgment, the court determined that 
shortly before filing, the Wife removed approximately $220,000 from a certificate of 
deposit solely owned by the Husband.  There was no adjustment to any monetary award 
in the final judgment, so this portion of the judgment was reversed to the extent of 
requiring the court to address this issue on remand.  Geraci v. Geraci, 155 So.3d 1194 
(Fla. 2d DCA 2014).  


 
G.8.  Enhancement in non-marital stock may not be a marital asset 


 
As a general proposition, the enhanced value of pre-marital stock from a company in 


which the owning spouse works can be considered a marital asset subject to equitable 
distribution.  Pagano v. Pagano, 665 So.2d 370, 372 (Fla. 4th DCA 1996). 


 
In Robbie v. Robbie, 654 So.2d 616 (Fla.4th DCA 1995), the Court found the 


enhancement in non-marital stock was marital. This is perhaps the seminal case on this 
point of law. 


 
In Oxley v. Oxley, 695 So.2d 364 (Fla. 4th DCA 1997), the Court found appreciation 


in non-marital stock was non-marital as it was a result of passive appreciation – no 
marital effort involved in enhancement. 


 
Now, in the case of Witt-Bahls v. Bahls, 41 Fla. L.W. D989 (Fla. 4th DCA 2016), the 


Appellate Court has further identified the factors Courts should consider in determining if 
enhancement in non-marital stock is marital.  In this case, the husband worked at the 
company in which he owned premarital stock. The husband was, at best, middle 
management. He had been demoted several times and was ultimately fired. This was a 
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large, closely held company with thousands of employees.  The husband purchased the 
stock in the company before the marriage. He took out a loan to pay for the shares and 
interest only on the loan was repaid during the marriage.  When he was terminated, the 
husband cashed out his stock, which had appreciated significantly in value. The Court 
held the appreciation in the stock to be non-marital. 


 
The Wife failed to establish that the husband occupied a significant management role 


(his efforts causing appreciation in the stock). This established that the burden of proof is 
on the non-owning spouse to evidence that the owning spouse has contributed marital 
efforts to the appreciation in the pre-marital stock. 


 
In the cases where the company stock was a family owned company and the owning 


spouse held a significant management position, the result was different. See, e.g. Robbie 
and Pagano. 
 
H. Unequal Distribution 


After the non-marital assets and liabilities are separated from the marital assets 
and liabilities, the court will make a distribution of the marital assets.   Pursuant to Fla. 
Stat. § 61.075(1), the court begins with the presumption that the distribution of marital 
assets and liabilities should be equal.  There are a number of justifications to make an 
unequal distribution, which include:  


H.1.  The contribution to the marriage by each spouse, including 
contributions to the care and education of the children and services as homemaker;   


In Russ v. Russ, 576 So.2d 414 (Fla. 3d DCA 1991), the third district held that an 
award to the wife of 65% of the proceeds on the mortgage held by parties on a 
campground they previously sold was supported by evidence that the wife made 
extraordinary contributions to the daily operation and financial management of the 
campground business during the eight-year period while the husband remained 
essentially idle, drinking large quantities of beer.  Compare to Lanzetta v. Lanzetta, 563 
So.2d 101 (Fla. 3d DCA 1990), where the court determined that the fact that the husband 
had performed many household chores because the wife's medical ailments prevented her 
from doing so was not such a special circumstance to warrant an unequal distribution.   


An unequal distribution of marital assets and liabilities was also supported by 
findings that a party suffered from emotional problems stemming mainly from marital 
difficulties and the husband's infidelities, and that the wife did not work outside of the 
home for most of the eighteen-year marriage and instead contributed as a homemaker, 
child care provider, and devoted mother, and that husband had a flourishing pediatric 
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practice.  Goosby v. Lawrence, 711 So.2d 577 (Fla. 3d DCA 1998).   


However, disparate earning abilities do not, without more explanation, justify an 
unequal distribution of marital assets.  Dease v. Dease, 688 So.2d 454 (Fla. 5th DCA 
1997). 


H.2.  The economic circumstances of the parties;  


In Bell v. Bell, 642 So.2d 1173 (Fla. 1st DCA 1994), the first district held that the 
former wife who held a broker's license and was awarded a real estate business was 
improperly awarded a greater share of marital assets on the basis of an alleged inability to 
provide for herself if assets were distributed equally; former wife's income would not be 
fixed by the property received in distribution, and although the former wife had the need 
to pay for property upkeep and labor, taxes, utilities, and insurance expenses on the 
property awarded to her, the former husband would have those expenses on property 
awarded to him. 


The enhancement in the value of a business that was the result of the husband's 
business acumen and the development of assets which belonged to him prior to marriage 
was justification for an unequal distribution since the husband paid all expenses during 
marriage, which allowed the wife to increase her personal financial status.  Valdes v. 
Valdes, 894 So.2d 264 (Fla. 3d DCA 2004).   


H.3.  The duration of the marriage; 


In Hoffman v. Hoffman, 552 So.2d 958 (Fla. 1st DCA 1989), the first district held 
that since the marriage was just over a year’s duration, and there was a disparity of the 
spouse’s age, it was proper to give an unequal distribution.  


The trial court ordered a 60/40 distribution of the marital assets and liabilities 
favoring the Wife, citing the parties’ past earning histories and future ability to earn 
income.  The equitable distribution statute provides that the trial court must begin with 
the premise that the distribution should be equal and requires consideration and factual 
findings in the judgment regarding nine (9) specified factors in assessing whether an 
unequal distribution is warranted.  Here, the 60/40 distribution is premised solely on the 
parties’ income and fails to contain the factual findings required by statute.  Disparate 
earning abilities cannot, without more, justify unequal distribution of marital assets and 
liabilities.  Badgley v. Sanchez, 165 So.3d 742 (Fla. 4th DCA 2015). 
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H.4.  Any interruption of personal careers or educational opportunities of 
either party;  


H.5.  The contribution of one spouse to the personal career or educational 
opportunity of the other spouse;  


In Becker v. Becker, 639 So.2d 1082 (Fla. 5th DCA 1994), the trial court abused 
its discretion in finding a 50-50 split where the wife contributed little to marriage, the 
parties had no children, and the husband paid the great majority of the wife's educational 
expenses.  Additionally, the wife worked before the marriage and after graduation but 
used all but one of her paychecks for her own needs and wants while the husband paid all 
household expenses, and the marriage lasted only four years during which time parties 
carefully kept their assets separate.   


H.6.  The desirability of retaining any asset, including an interest in a 
business, corporation, or professional practice, intact and free from any claim or 
interference by the other party; 


 As a general rule, it is improper for the trial court to leave the parties as joint 
owners of a closely held business. Ross v. Bandi, 566 So.2d 55 (Fla. 4th DCA 1990).  In 
Lift v. Lift, 1 So.3d 259 (Fla. 4th DCA 2009), the parties brought a stipulation before the 
court.  The stipulation provided that the wife would receive her veterinary business and 
that the husband would accept the wife’s valuation of the business.  Because 
appropriately made stipulations entered by the parties are generally binding by the court 
and the parties, the trial court erred by awarding each party 50% of the veterinary 
business.  The district court overturned this award, claiming that by forcing the husband 
and wife to be business partners created an “intolerable situation,” and the trial court 
erred when the two parties clearly stated that they did not want to continue working 
together after their divorce.   


Similarly, in Manolakos v. Manolakos, 871 So.2d 258 (Fla. 4th DCA 2004), the 
trial court ordered that the former husband and the former wife remain equal owners in 
the chiropractic businesses. According to the judgment, the former husband would 
manage and operate these businesses for three years. During this time, he would be 
entitled to all the profits from the businesses. After three years, the former wife was to 
begin working with the former husband and upon her return, she was to begin receiving 
fifty percent of the net revenues.  The court stated that “dissolution of marriage, being 
what it is, it is clearly an abuse of discretion for the trial court to order two parties who 
have stated they do not want to continue to work together after their divorce to do just 
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that.” See also Robbins v. Robbins, 549 So.2d 1033 (Fla. 3d DCA 1989), granting a 
former spouse a shared interest in the stock of a closely held corporation has the effect of 
“requiring the former spouses to operate as business partners.  Such a financial 
arrangement is intolerable.”  Also of note, in Menendez v. Rodriguez-Menendez 871 
So.2d 951 (Fla. 3d DCA 2004), and quoting Robbins, the court held that the parties must, 
on remand, present proper valuation evidence so that the trial court may, as the parties 
agree, award this asset to one of the spouses and “devise a plan of distribution which 
causes the least interference with the ongoing business of the corporation, yet which is 
practical and beneficial to both spouses.”   


H.7.  The contribution of each spouse to the acquisition, enhancement, and 
production of income or the improvement of, or the incurring of liabilities to, both 
the marital assets and the non-marital assets of the parties; 


See Boutwell v. Adams, 920 So.2d 151 (Fla. 1st DCA 2006)(holding that the facts 
that husband experienced significant periods of unemployment toward the end of the 
marriage, that he spent time tinkering with his motor vehicle collection when he could 
have directed more time and energy to securing a job, and that he continued to spend 
extravagantly and to borrow money despite the lack of a meaningful search for full 
employment were relevant to trial court's equitable distribution of marital assets.) 


However, the mere fact that one spouse contributed more financially, in itself, is 
insufficient to award an unequal determination.  In Williams v. Williams, 686 So.2d 805 
(Fla. 4th DCA 1997), the district court held that the fact that the husband, who served as 
the primary wage earner, also made a significant contribution of marital assets does not 
justify the trial court's disparate treatment of the marital assets. The district court stated 
that affirming the unequal distribution in this case would allow a trial court in every case 
the discretion to unequally distribute assets solely because the primary wage earner made 
a premarital contribution, even in the absence of any compelling factors.   


Similarly, in Stough v. Stough, 18 So.3d 601 (Fla. 1st DCA 2009), the district 
court held that a trial court cannot base unequal distribution on a spouse’s 
disproportionate financial contributions to the marriage unless there is a showing of 
“extraordinary services over and above the non-marital duties.”   “Affirming the unequal 
distribution in this case would give a trial court in every case the discretion to unequally 
distribute assets solely because one spouse has made a greater financial contribution to 
the marriage than the other, despite the absence of compelling circumstances.   


H.8.  The desirability of retaining the marital home as a residence for any 







2017 Family Law Review Course  
Equitable Distribution Materials 
 
 


31	
 


dependent child of the marriage, or any other party, when it would be equitable to 
do so, it is in the best interest of the child or that party, and it is financially feasible 
for the parties to maintain the residence until the child is emancipated or until 
exclusive possession is otherwise terminated by a court of competent jurisdiction. In 
making this determination, the court shall first determine if it would be in the best 
interest of the dependent child to remain in the marital home; and, if not, whether 
other equities would be served by giving any other party exclusive use and 
possession of the marital home;  


Edgar v. Edgar, 668 So.2d 1059 (Fla. 2d DCA 1996), which held that when 
children are involved in proceedings to divide marital property, the wife is entitled to 
exclusive possession of the marital home until the minor children reach the age of 
majority. 


Dehler v. Dehler, 648 So.2d 819 (Fla. 4th DCA 1995), which found that the 
general rule is that absent compelling financial reasons, the parent with primary 
timesharing should be awarded the exclusive use and possession of the marital home until 
the minor children reach majority or become emancipated, or until the former wife 
remarries.  


H.9.  The intentional dissipation, waste, depletion, or destruction of marital 
assets after the filing of the petition or within 2 years prior to the filing of the 
petition; and 


See Beers v. Beers, 724 So.2d 109 (Fla. 5th DCA 1998), which held that the two 
year provision was not intended to operate as a statute of limitation.  


In Santiago v. Santiago, 51 So.3d 637 (Fla. 2d DCA 2011), the trial court imposed 
the couple's federal income tax liability solely on the husband. The trial court made no 
finding on the value of this tax liability, but there was evidence presented that the couple 
owed the IRS $101,000, although the husband argued that the amount owed was much 
less. The trial court found that the husband depleted money from the proceeds of the sale 
of his business, which occurred during the marriage. However, the trial court did not 
make a finding as to the specific amount the husband depleted, which was a disputed 
issue at the final hearing. The unequal distribution of assets may have been justified by a 
finding that the husband intentionally depleted $100,000 in marital assets. But the trial 
court also imposed the tax liability on the husband, which according to the record was in 
the amount of $101,000, making the distribution even more disproportionate. This further 
unequal distribution was an abuse of discretion because it penalized the husband twice 
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for depleting the marital funds. 


Further, in Roth v. Roth, 973 So.2d 580 (Fla. 2d DCA 2008), the trial court erred 
in including dissipated assets in the equitable distribution scheme.  It is error to include 
assets in an equitable distribution scheme that have been diminished or dissipated during 
the dissolution proceedings.  (Quoting Cooper v. Cooper, 639 So.2d 153, 155 (Fla. 4th 
DCA 1994).  The exception to this rule is when the dissipation is the result of 
misconduct.  See Levy v. Levy, 900 So.2d 737 (Fla. 2d DCA 2005).  Further, the 
dissipation must have occurred during the time the marriage was “undergoing an 
irreconcilable breakdown”.  Gentile v. Gentile, 565 So.2d 820, 823 (Fla. 4th DCA 1990); 
See Romano v. Romano, 632 So.2d 207 (Fla. 4th DCA 1994).  In Roth, the dissipation of 
assets was caused by the husband providing support for his wife and children, as well as 
maintaining the marital home and his living accommodations during the separation.  
Therefore, the liquidation of his bank accounts, CDs and IRAs to pay support and the fact 
that there was no evidence that the Husband engaged in misconduct in expending the 
funds, it was error for the trial court to include these funds in the equitable distribution 
scheme.  


The trial court awarded an unequal distribution of marital assets based on the 
Husband’s superior ability to earn wages as compared to the Wife.  In distributing marital 
assets, the court must begin with the premise that the distribution should be equal, unless 
there is a justification for an unequal distribution based on all relevant factors, including 
ten statutory factors. The court is permitted to consider wage-earning ability in awarding 
an unequal distribution of marital assets, but disparate earning capacity, without more, 
cannot act as the sole basis for unequal distribution.  With respect to the valuation of 
marital assets, the record does not disclose the trial court’s reasons for assigning the 
values it did.  The parties’ briefs suggest that it did so based on a determination that the 
Husband improperly dissipated martial assets.  If so, the evidence must support and the 
trial court must make a specific finding that a party engaged in intentional misconduct 
that resulted in the dissipation of a marital asset during the dissolution proceedings before 
the trial court can include that asset in the equitable distribution scheme.  Kyriacou v. 
Kyriacou, 173 So.3d 1111 (Fla. 2d DCA 2015).   


    


H.10.  Any other factors necessary to do equity and justice between the 
parties. 


Ordinarily, the distribution of marital assets should be equal unless some relevant 
factors justify disparate treatment, such as payment of permanent periodic alimony or 
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performance of extraordinary services over and above normal marital duties.  Romano v. 
Romano, 632 So.2d 207 (Fla. 4th DCA 1994).    


In Watson v. Watson, 124 So.3d 340 (Fla. 1st DCA 2013), the former wife argued 
that the trial court's unequal distribution should be upheld because, under section 
61.075(1)(j), the trial court may consider any factor necessary to do equity and justice 
when crafting a distribution of assets. According to the former wife's reasoning, awarding 
her all of the items in storage, resulting in an unequal distribution, was justified because 
she had paid the costs to store the items, and testified that their total value was less than 
half of the storage costs. 


While the goal of equity and justice is certainly a factor to be considered in 
constructing a distribution, it is not the only factor, nor does the statute provide that it 
should carry more weight than the other enumerated factors. See § 61.075(1), Fla. Stat. 
(2012). Rather, the statute provides that an unequal distribution can be made if it is 
justified after “all relevant factors” have been considered, including the factors contained 
in section 61.075(1)(a)-(j). See Boutwell, 920 So.2d at 153; see also Wagner v. Wagner, 
61 So.3d 1141, 1143 (Fla. 1st DCA 2011), reh'g denied, (holding that trial courts must 
consider the ten factors listed in section 61.075(1) when crafting an unequal distribution 
of marital assets). 


In the final judgment section entitled “Findings Relative to Equitable 
Distribution,” the trial court considered the factors described in subparts (a), (b), (c), and 
(f) of section 61.075(1). The trial court also found that the former wife expended money 
to preserve the items held in the storage facility, and that the value of those items was less 
than half the cost of storage. The final judgment did not address those mandatory factors 
listed in subparts (d), (e), (g), (h), or (i) of section 61.075(1). Due to the omission of the 
statutorily mandated findings, the matter was remanded to allow the trial court to make 
the requisite findings and craft a new equitable distribution scheme. 


See also, Weaver v. Weaver, 174 So.3d 482 (Fla. 4th DCA 2015), Court awarded 
Wife more than 50% of the marital assets without any findings. Some additional personal 
property distributed but Court did not specify if those assets made up for the unequal 
distribution. 


In Pachter v. Pachter, 41 Fla L. W. D1513 (Fla. 4th DCA 2016), The Court found 
that the Husband forged the Wife’s signature to remove funds from her IRA for a non-
marital purpose.  The Court was justified in requiring the husband to repay the money 
improperly taken from her IRA account. This sanction resulted in an unequal distribution.   
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It should be noted that Fla. Stat.61.075 (6)(b)5 states that in the event of a forgery, 
the liability shall be deemed non-marital. 


I. Diminished Assets/Dissipation 


I.1. Concealment of income during the marriage 


In Nguyen v. Huong Kim Huynh, 147 So.3d 639 (Fla. 1st DCA 2014), the former 
wife appealed a supplemental final judgment of dissolution of marriage and asserted 
seven errors. The First District found merit only in her argument that the trial court erred 
in devising its equitable distribution scheme relating to rental income from marital 
properties. 


In allocating $502,279.00 in rental income assets to the former wife, the trial court 
did not cite any supporting evidence in the record or explain the basis for this substantial 
amount (or either of the two component amounts). The record did not otherwise disclose 
the source or reliability of this amount. The First District was therefore unable to conduct 
a meaningful appellate review as to whether competent substantial evidence supported 
the determination that the former wife received and fraudulently conveyed, transferred, 
and/or hid $502,279.00 in proceeds from the rental properties. Furbee v. Barrow, 45 
So.3d 22, 24 (Fla. 2d DCA 2010). 


Thus, the equitable distribution scheme was reversed and remanded for the trial 
court to make additional findings of fact explaining the evidentiary source of the amount 
allocated to the former wife as rental income. Nguyen v. Huong Kim Huynh, 147 So.3d 
639 (Fla. 1st DCA 2014). 


After remand, the Former Wife appealed the Court’s revised equitable distribution 
award.  The Court made specific findings as to the rental income collected from each 
property but failed to include any expense.  In addition, the Court assessed the entire 
amount of rental income against the Wife instead of 50% of her intentional concealment 
from the husband. Nguyen v. Nguyen, 41 Fla.L.W. D1865 (Fla. 1st DCA 2016). 


 I.2. Withdrawal of funds for non-marital purpose but not loss of earnings 


In McNorton v. McNorton, 135 So.3d 482 (Fla. 2d DCA 2014), it was uncontested 
that the husband withdrew funds from two marital retirement accounts to buy himself a 
new residence and to use for his living expenses. The trial court properly determined that 
the withdrawn funds were applied to a purpose unrelated to the marriage, and it correctly 
charged those assets to the husband’s share of the equitable distribution. But the Second 
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District determined that the court erred by additionally charging him with lost earnings 
on the withdrawals. 


A circuit court's valuation of an asset must be supported by competent, substantial 
evidence. Tradler v. Tradler, 100 So.3d 735, 738 (Fla. 2d DCA 2012). “Substantial 
evidence” means “‘some (more than a mere iota or scintilla), real, material, pertinent, and 
relevant evidence (as distinguished from ethereal, metaphysical, speculative or merely 
theoretical evidence or hypothetical possibilities)’ ” that has definite probative value. 
Lonergan v. Estate of Budahazi, 669 So.2d 1062, 1064 (Fla. 5th DCA 1996) (quoting 
Dunn v. State, 454 So.2d 641, 649 n. 11 (Fla. 5th DCA 1984)). 


The only evidence offered to prove either the fact or the amount of the supposed 
lost earnings on the retirement account withdrawals came from the wife’s accountant. He 
testified that he calculated the alleged loss by first determining the dates that the husband 
withdrew funds from the accounts. He then ascertained the ending balances of a Standard 
and Poor's index on those dates and compared them to the ending balance of the index on 
November 25, 2011, the Friday before the dissolution trial began. He applied the 
percentage increase in the index to the amounts withdrawn from the accounts to arrive at 
the amount by which the withdrawn sums would have appreciated if they had been left in 
the accounts. 


 The accountant's testimony was insufficient for the simple reason that the Wife 
offered no proof of how the funds in the retirement accounts were actually invested. For 
all the court knew, they were held in bond funds or money market accounts. And even if 
the accounts were invested in stocks, the increases (or decreases) in their values could not 
be determined by consulting an index that was not shown to be relevant to those 
particular investments. Without evidence of the composition of the retirement 
investments, the increase in a Standard and Poor's index simply had no probative value. 
In short, the accountant's testimony in this regard was speculative. As such, it could not 
justify charging the husband with lost earnings on the retirement fund withdrawals. See 
Lassett v. Lassett, 768 So.2d 472, 474 (Fla. 2d DCA 2000). 


The Second District reversed the final judgment insofar as it charged the 
husband’s share of the equitable distribution with lost earnings of $13,167 and $254. The 
judgment was affirmed in all other respects.  McNorton v. McNorton, 135 So.3d 482 
(Fla. 2d DCA 2014). 


I.3. Where no proof that post-filing funds used for marital purpose, funds will 
be considered dissipated 
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In Byers v. Byers, 149 So.3d 161 (Fla. 1st DCA 2014), the husband challenged the 
valuation of certain assets and the inclusion of certain assets in the marital estate. The 
issues concerned the inclusion of two bonus checks of $17,000 and $29,000, respectively, 
which he received while he worked at Regions Bank. He essentially claimed those funds 
were depleted by the time of the final hearing on the divorce petition, because he used it 
to pay, among other things, the mortgage, child support, alimony, and so on. But his 
former wife was able to show that not only did he not list the amounts on his amended 
financial affidavits, he also ceased making any mortgage payments on the residence at 
least a year before receiving those checks, and stopped making child support and alimony 
payments thereafter. Additionally, at the time he received those bonus checks, he was 
earning $143,989.88 in salary from Regions Bank, from which he could have paid his 
financial obligations to his family. Thus, the trial court had sufficient evidence from 
which to conclude that the check amounts should be included in the marital estate.   


I.4.  Where assets are used post-filing for marital expenses, Court should not 
include them in the equitable distribution scheme 


The parties had two marital retirement accounts totaling $23,187.07, and during 
the pendency of the case, the Husband liquidated these accounts to pay his living 
expenses, temporary alimony, and both parties’ health insurance premiums.  The final 
judgment did not include any determination that these funds were dissipated by the 
Husband’s intentional misconduct, but found the Wife was entitled to half of the 
liquidated total.  It is generally error to include assets in an equitable distribution scheme 
that have been diminished or dissipated during the dissolution proceedings.  An exception 
to this general proposition exists when misconduct during the dissolution proceedings 
results in the dissipation of a marital asset.  In that case, the misconduct may serve as a 
basis for assigning the dissipated asset to the spending spouse when calculating equitable 
distribution.  In order to determine that a spouse has dissipated marital assets, the court 
must make a specific finding of intentional misconduct based on evidence showing that 
the marital funds were used for one party’s own benefit and for a purpose unrelated to the 
marriage at a time when the marriage is undergoing an irreconcilable breakdown.  
Misconduct is not shown by mismanagement or simple squandering of marital assets in a 
manner of which the other spouse disapproves.  Here, the trial court did not find any 
misconduct on the part of the Husband, and the uncontroverted evidence showed that the 
dissipated funds were used to pay martial expenses. Winder v. Winder, 152 So.3d 836 
(Fla. 1st DCA 2014).  
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After the case was filed, the Wife took jewelry and the Husband’s guns from the 
house and sold them.  The court then incorporated the total value the Wife received from 
these sales into her equalizing payment, but made no finding that she engaged in 
intentional misconduct when she sold the jewelry or the guns.  As a general rule, it is 
error to include in the equitable distribution scheme assets or sums that have been 
diminished or depleted during the dissolution proceedings.  Only where there is evidence 
of the spending spouse’s intentional dissipation or destruction of the asset, and the trial 
court makes a specific finding that the dissipation resulted from intentional misconduct 
can that dissipated asset be included within the equitable distribution.  Intentional 
misconduct is demonstrated by evidence that the marital funds were used for one party’s 
own benefit and for a purpose unrelated to the marriage at a time when the marriage is 
undergoing an irreconcilable breakdown.  The trial court erred by distributing these 
values to the Wife because both parties conceded that the items were sold to pay 
reasonable living expenses and stemmed from debts incurred during the marriage.  Platt 
v. Platt, 164 So.3d 138 (Fla. 4th DCA 2015).   


 
The Wife argued that the court erred by attributing $85,000 to her as part of 


equitable distribution where that money had already been spent on her necessary medical 
and dental expenses during the pendency of the proceedings.  Generally, it is error to 
include assets in the equitable distribution scheme that have been diminished or 
dissipated during the dissolution proceedings.  An exception exists when misconduct 
during the dissolution proceedings results in the dissipation of a marital asset.  The trial 
court justified attributing the money to the Wife on the basis that she had failed to fully 
document the expenses and her request for insurance reimbursement, which was 
something that she agreed to do in a stipulation entered into by the parties.  However, 
there was no dispute that the money had been used to pay the Wife’s necessary medical 
expenses, and the Husband’s expert made it clear that he was not alleging any 
misconduct on the part of the Wife in relation to that money.  The trial court’s decision to 
attribute the money to the Wife in the equitable distribution amounts to a sanction for 
failing to comply with a documenting requirement, which is not the standard for 
attributing dissipated assets to one spouse.  Sikora v. Sikora, 173 So.3d 1028 (Fla. 2d 
DCA 2015). 


 
“To include a dissipated asset in the equitable distribution scheme, there must be 


evidence of the spending spouse’s intentional dissipation or destruction of the asset, and 
the trial court must make a specific finding that the dissipation resulted from intentional 
misconduct.” Miller v. Miller, 186 So.3d 1128 (Fla. 4th DCA 2016). 
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Court must make findings when assets are sold during the pendency of the 


proceedings and do not exist at the time of the final hearing if there has been misconduct. 
If no misconduct, improper to include the assets in the equitable distribution scheme.  
Shaver v. Shaver, 41 FLW D1945 (Fla. 2nd DCA 2016). See also, Pansky v. Pansky, 41 
FLW D1786 (Fla. 4th DCA 2016). 


 
In Ballard v. Ballard, 158 So.3d 641 (Fla. 1st DCA 2014), the First District 


determined that the trial court abused its discretion by including within the equitable 
distribution scheme certain furniture that belonged to the husband before the marriage.  
The court also abused its discretion by including $42,012 from the Eglin Federal Credit 
Union account that had been significantly diminished by the time of trial, without any 
finding that the husband had used the assets improperly. The husband testified that he had 
used $20,000 from the account during the proceedings to pay his attorney, and the trial 
court acknowledged in the final judgment that the husband claimed there were no longer 
any funds in the account. Sums that have been diminished during dissolution proceedings 
for purposes reasonably related to the marriage, such as attorney's fees for the dissolution, 
should not be included in an equitable distribution scheme unless there is evidence that 
one spouse intentionally dissipated the asset for his or her own benefit and for a purpose 
unrelated to the marriage. See, e.g., Zvida v. Zvida, 103 So.3d 1052 (Fla. 4th DCA 2013). 
In that event, the trial court must make a specific finding of intentional misconduct. Id. at 
1055. Accord Lopez v. Lopez, 135 So.3d 326 (Fla. 5th DCA 2013); Bateh v. Bateh, 98 
So.3d 750 (Fla. 1st DCA 2012); Akers v. Akers, 582 So.2d 1212 (Fla. 1st DCA 1991); 
Bush v. Bush, 824 So.2d 293 (Fla. 4th DCA 2002). 


I.5. Payment of college expenses before filing – not dissipation 


 
The Wife filed her petition for dissolution of marriage on July 27, 2011.  The Wife 


made the Husband aware that she planned to file for divorce by at least June 21, 2011.  
On June 22, 2011, the Husband charged $6,757.75 on a credit card and on June 23, 2011, 
again charged $6,757.75 for a total of $13,515.50.  These charges were to pay for their 
adult daughter’s college expenses. The Wife testified that the Husband did not discuss 
these charges with her and that she never agreed to pay for same.  The Husband testified 
that the parties had discussed with their daughter that they would make every effort to 
help her financially, but what they could not cover, she would have to pay with loans.  
The daughter missed her financial aid application deadline and the family received a bill 
saying that the money was due right away or she wouldn’t be able to attend the college, 
and that is why the Husband charged it on the credit card.  The trial court made an 
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interim finding that the credit card debt incurred for college expenses was a marital debt, 
but in its supplemental findings of fact, the court reconsidered the issue and found that it 
did not have the authority to order a parent to pay for college expenses and given the 
timing of the incurrence of debt with regard to the filing of the action, the court found 
that the debt was not an appropriate marital debt.  Marital liabilities include liabilities 
incurred during the marriage, individually by either spouse or jointly by then.  Absent a 
valid separation agreement, the date of the filing of the petition for dissolution is the cut-
off date for determining whether assets and liabilities are classified as marital.  All assets 
acquired and liabilities incurred by either spouse subsequent to the date of the marriage 
and not specifically established as non-marital assets or liabilities are presumed to be 
marital assets and liabilities.  The Wife did not make a showing that the college charges 
were non-marital liabilities.  The Wife argued that any obligation a parent has to fund the 
college education of an adult child is moral, not legal, and that the court cannot require a 
parent to pay those expenses.  This is true for college expenses incurred after the petition 
is filed and in the future, but here, the expenses were incurred during the marriage.  The 
trial court may consider a party’s intentional waste or depletion of marital assets to do 
equity and justice between the parties, but the trial court did not make a finding of waste 
of marital assets to justify an unequal distribution.  Even though the Wife did not favor 
paying the college expenses, the Husband’s actions did not constitute intentional waste. 
Wagner v. Wagner, 136 So.3d 718 (Fla. 2d DCA 2014).  


  
 
J.  Marital Residence: 
 


J.1.  Buy-out of marital residence must be over a reasonable period of time 


In Evans v. Evans, 128 So.3d 972 (Fla. 1st DCA 2013), the former husband 
argued that the trial court abused its discretion in awarding the former wife the use and 
possession of the marital residence, but directing her to buy out the former husband's one-
half interest, worth $37,500, at the rate of $150 per month, plus interest, over the course 
of twenty years. In regards to the division of the parties' equity in the marital home, 
section 61.075(10), Florida Statutes, grants the trial court the discretion to order an 
equitable distribution of marital assets payable in installments over a fixed period of time. 
The present installment scenario, however, which spans twenty years, effectively 
deprives the former husband of his present one-half interest in the marital home. Cf. 
Posner v. Posner, 39 So.3d 411, 415 (Fla. 4th DCA 2010) (holding the trial court abused 
its discretion where the installment plan worked “[t]o deprive the husband of the majority 
of the assets of the marriage for the rest of his life”). The equitable distribution 
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installment plan concerning the marital home was therefore reversed.  Evans v. Evans, 
128 So.3d 972 (Fla. 1st DCA 2013). 


 Husband received a house through an inheritance. He subsequently titled the 
house in joint names. At final hearing, Wife requested partition as neither party could 
afford to buy-out the other. Husband asked court to award him the house for sentimental 
reasons and the trial court agreed. It asked the Husband how much he could afford to pay 
in an equalizer pay out and the Husband stated $100 per month. The payout to the Wife 
was $25,000. The Appellate court found the payment plan was patently unreasonable as it 
required the Wife to wait for more than 20 years for her share of the equitable 
distribution. Thomas-Nance v. Nance, 41 FLW D983 (Fla. 2nd DCA 2016). 


J.2. When the Court orders the sale of the marital home, details regarding 
sale must also be included 


 Where the Court ordered the sale of the marital home, it must state how carrying 
costs will be paid pending sale and what credits, if any, are to be afforded.  Court must 
also set forth consequences if sale or refinance does not occur and how proceeds are to be 
allocated. Jones v. Jones, 184 So. 3d 1238 (5th DCA 2016). 


J.3. Court may set the listing price 


 Court set listing price of marital residence. Failed to consider a pending contract 
on the property. Ghannam v. Ghannam, 188 So. 3d 892 (Fla. 5th DCA 2016). 


J.4. Court must relieve non-owning spouse of liability attendant with the 
transfer of the marital home 


In Lostaglio v. Lostaglio, 2016 WL 4944080 (Fla.5th DCA 2016), trial court was 
reversed for failing to relieve the non-owning spouse of the mortgage liability after it 
awarded the marital residence to the other spouse. 


K.  Method and Manner of Payment: 
 
 Court must state with specificity which party shall be responsible for the payment 
of which debts. Error to simply state the parties shall equally divide the credit card debt.  
Court must state which spouse is responsible for which specific debt.  Ridings v. Ridings,  
41 FLW D1968 (Fla. 4th DCA 2016). 


 L. Factual Findings 
L.1. Fla.Stat. § 61.075(3) 
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In any contested dissolution action wherein a stipulation and agreement has not 
been entered and filed, any distribution of marital assets or marital liabilities shall be 
supported by factual findings in the judgment or order based on competent substantial 
evidence with reference to the factors enumerated in subsection (1). The distribution of 
all marital assets and marital liabilities, whether equal or unequal, shall include specific 
written findings of fact as to the (a)  Clear identification of non-marital assets and 
ownership interests; (b)  Identification of marital assets, including the individual 
valuation of significant assets, and designation of which spouse shall be entitled to each 
asset; (c)  Identification of the marital liabilities and designation of which spouse shall be 
responsible for each liability; and (d)  Any other findings necessary to advise the parties 
or the reviewing court of the trial court's rationale for the distribution of marital assets 
and allocation of liabilities.  


L.2.  Factual Findings required 


In the absence of factual findings, a trial court’s decision may be overturned.  As 
in Jalileyan v. Jalileyan, 4 So.3d 1289 (Fla. 4th DCA 2009), the equitable distribution 
award was reversed because the final judgment indicated that the trial court made an 
unequal distribution of the marital assets, mainly by awarding the marital residence to the 
former wife, yet failed to make factual findings to explain or justify the disproportionate 
equitable distribution.  Similarly, in Austin v. Austin, 12 So.3d 314 (Fla. 2d DCA 2009), 
the trial court ordered all marital liabilities to be equally divided without providing 
identification of each liability and without identifying which party was responsible for 
each liability.  Such a distribution is not permitted. 


In Williams v. Williams, 133 So.3d 605 (Fla. 1st DCA 2014), the First District 
was unable to determine how the trial court valued the parties’ art collection at $376,086, 
when the former husband’s expert witness appraised it at $470,107 and the former wife’s 
expert witness appraised it at $688,550.  The issue was therefore reversed and remanded 
for the trial court to explain how it reached the value it placed on the collection and to set 
forth a value as to the pieces housed in Florida. See Blossman v. Blossman, 92 So.3d 
878, 879 (Fla. 1st DCA 2012); Wendroff v. Wendroff, 614 So.2d 590 (Fla. 1st DCA 
1993); Augoshe v. Lehman, 962 So.2d 398, 402–03 (Fla. 2d DCA 2007).  Additionally, 
as to the equalization payment the court awarded to the wife, the final judgment does not 
indicate how the trial court reached the figure of $195,507 for this payment. The 
judgment states only that the figure included the Social Security checks, the withdrawal 
from the joint bank account, and the FEMA payment. These items do not total the 
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amount of the equalization payment, and there are no findings or explanation in the final 
judgment as to how the court reached the amount of the equalization payment. 


 A trial court must support any distribution of marital assets or liabilities with 
factual findings in the judgment, based on competent substantial evidence, with reference 
to the statutory factors. See § 61.075(3), Fla. Stat.; Winney v. Winney, 979 So.2d 396 
(Fla. 1st DCA 2008); Nicewonder v. Nicewonder, 602 So.2d 1354 (Fla. 1st DCA 1992). 
It must make specific written findings of fact identifying marital assets and individually 
valuing significant assets. See § 61.075(3)(b), Fla. Stat.; Bateh v. Bateh, 98 So.3d 750, 
753 (Fla. 1st DCA 2012); Wendroff v. Wendroff, 614 So.2d 590, 593–94 (Fla. 1st DCA 
1993). The lack of any such findings in the final judgment made meaningful appellate 
review of the equalization payment impossible. Williams v. Williams, 133 So.3d 605 
(Fla. 1st DCA 2014). 


In Naylor v. Naylor, 127 So.3d 1288 (Fla. 1st DCA 2013), the former husband 
argued that the trial court's $20,000 valuation of his tools for purposes of equitable 
distribution was not supported by competent, substantial evidence. The only evidence as 
to what tools had been accumulated during the marriage came from former husband, who 
valued them at $100 in his deposition testimony and at $500 during the dissolution 
hearing. Although the former wife assigned a $20,000 value to “Misc. Tools” in her 
financial affidavit when listing marital assets, she acknowledged during the dissolution 
hearing that that was a “blanket statement ... with no specifics.” She further 
acknowledged that she had no written documentation showing what tools the couple had, 
and she gave no testimony regarding any specific tools.  Thus, the final judgment was 
reversed as to the trial court's $20,000 valuation of the tools and the case remanded for 
further proceedings as to this issue. See Lassett v. Lassett, 768 So.2d 472, 474 (Fla. 2d 
DCA 2000) (holding that the trial court erred in valuing the wife's jewelry at $10,000 and 
distributing that amount to her as part of her share of marital assets where the only 
testimony as to the value of the jewelry came from the husband and concluding that the 
husband's “unsupported opinion as to the value of the jewelry that was not definitively 
described is not sufficient to warrant the distribution of that amount to the wife”); see 
also Justice v. Justice, 80 So.3d 405, 407–10 (Fla. 1st DCA 2012) (noting that the former 
wife's financial affidavit reflected that the parties owned $10,000 worth of jewelry and 
that she testified regarding “each piece of jewelry and its value” and “each piece of 
furniture and household item,” holding that the trial court erred in failing to distribute the 
parties' furniture and jewelry, and explaining that because the parties presented evidence 
as to the identity and value of the furniture and jewelry “it seems there is sufficient 
evidence for the trial court to make this determination”). Cf. Noone v. Noone, 727 So.2d 
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972, 974–75 (Fla. 5th DCA 1998) (rejecting the husband's argument that the assignment 
of $10,000 worth of furniture and furnishings was unsupported by competent evidence 
where the wife introduced photographs of the furniture and her financial affidavit valued 
the furniture at $10,000).  Naylor v. Naylor, 127 So.3d 1288 (Fla. 1st DCA 2013). 


 Where Court failed to identify the assets as marital or non-marital and then failed 
to value all of the assets, the equitable distribution scheme will be reversed. Buckalew v. 
Buckalew, 41 FLW D1750 (Fla. 4th DCA 2016). 


 Court entered an equitable distribution scheme identifying the assets and liabilities 
to be divided but failing to place a value on each asset and liability. This was error 
requiring reversal. Pierre v. Pierre, 2016 WL 717761 (Fla. 4th DCA 2016). 


 


M.  Oral Findings Consistent with Final Judgment: 


 In Wilkinson v. Wilkinson, 41 FLW D1766 (Fla. 5th DCA 2016), after hearing 
testimony, the trial court made an oral ruling and asked wife’s counsel to prepare the final 
judgment. However, the final judgment departed significantly from the Court’s oral 
ruling. The differences were significant enough to suggest that the final judgment did not 
accurately reflect the Court’s independent judgment. Final Judgment reversed.  See also, 
Suk v. Chang, 41 FLW D658 (Fla. 2nd DCA 2016) (where oral pronouncement markedly 
different than final judgment, error requiring reversal). 


 


N. Vested/Nonvested Benefits, Pensions, Qualified Plans, Retirement  


 Pursuant to Fla. Stat. § 61.075(6)(a)1d, marital assets and liabilities include all 
vested and nonvested benefits, rights, and funds accrued during the marriage in 
retirement, pension, profit-sharing, annuity, deferred compensation, and insurance plans 
and programs.   


 N.1. Calculating the marital portion of a retirement account: 


 In Fritz v. Fritz, 161 So.3d 425 (Fla. 2d DCA 2014), the husband contended that 
an order for the division of his military retirement pay contained a legally improper 
coverture fraction and applied it in an improper manner. The Second District explained 
the proper calculation of the marital portion of a retirement account: 
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To determine the amount of a retirement or pension fund accumulated 
during the marriage, the trial court “creat[es] a fraction where the 
numerator is the amount of time the employee was married while 
participating in the plan, and the denominator is the total time the employee 
has in the plan.” Trant v. Trant, 545 So.2d 428, 429 (Fla. 2d DCA 1989) 
(emphasis added). The trial court then multiplies the plan's present value by 
the coverture fraction to calculate the total present value of the retirement 
fund which accrued during the marriage. Id. 


 Thus, the calculation is based on the former spouse's present time in the retirement 
plan and the present value of the retirement benefit—not the value of the pension at some 
point in the future when the former spouse actually retires.  The wife took issue with this 
calculation, arguing that the husband agreed to a “deferred distribution method” and thus 
the coverture fraction cannot be applied until the husband actually retires. The coverture 
fraction contained in the order did not comport with what is required under the deferred 
distribution method. Under that method: 


the court determines what the employee's benefit would be if he retired on 
the date of the final hearing without any early retirement penalty. The court 
then multiplies this dollar amount by the percentage to which the other 
spouse is entitled. This method yields a fixed dollar amount which the 
awarded spouse receives from each of the employee's pension payments 
after retirement. 


Trant v. Trant, 545 So.2d 428, 429 (Fla. 2d DCA 1989) (emphasis added). Hence, the 
calculation is performed based on the pension-holder's present time in the retirement plan 
and the present value of that plan. 


 The calculation included in the order prepared by the wife did not assume 
retirement on the date of the final hearing as agreed upon and did not use the present 
value of the husband's pension to determine a fixed dollar amount to which the wife will 
be entitled. Instead, the denominator used in the wife's coverture fraction was the 
husband's “total number of months of creditable military service at retirement.” The order 
then applies this improper coverture fraction to the value of the husband's pension plan 
on the date of his retirement. This fraction and its application allows the wife to receive 
payments based, at least in part, on pension benefits earned by the husband after 
dissolution, a result not supported by the parties' oral agreement. Further, this type of 
coverture fraction and its application were explicitly rejected by the supreme court in 
Boyett v. Boyett, 703 So.2d 451, 452 (Fla.1997), because its application improperly 
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awards the receiving spouse a portion of all benefits earned post-dissolution. See also 
Lawrence v. Lawrence, 904 So.2d 445, 446 (Fla. 3d DCA 2005) (holding that an MPO 
that defined the coverture fraction as having a numerator of the months of marriage 
during the husband's creditable military service and a denominator of the husband's “total 
number of months of creditable military service” improperly allowed the wife to benefit 
from contributions, work, and benefits made and earned after dissolution). Because the 
order calculated the wife's portion of the husband's pension in a manner both different 
from what the parties agreed to and contrary to Florida law, it was reversed. Fritz v. Fritz, 
161 So.3d 425 (Fla. 2d DCA 2014). 


 N.2.  401(k) benefits forfeited prior to filing 


 In Fairchild v. Fairchild, 135 So.3d 537 (Fla. 5th DCA 2014), the parties agreed 
the trial court erred in its equitable distribution worksheet by crediting Dr. Fairchild with 
$144,000 in equitable distribution for his contributions toward the upkeep of a Clermont 
home during the pendency of the divorce. As Dr. Fairchild properly concedes, the correct 
credit should be $72,000 (one-half of the monies he expended in connection with upkeep 
of the Clermont property).  However, Ms. Fairchild was also entitled to a credit for one-
half of the $10,754.22 that she spent to maintain the Clermont property during the 
pendency of the divorce proceeding (a credit of $5,377.11).  Also, she was entitled to half 
the 401(k) benefits forfeited to Dr. Fairchild from the accounts of three employees 
terminated from his medical practice prior to the date of the filing of the petition for 
dissolution. Ms. Fairchild's half totals $8,425.54, plus or minus gains or losses 
attributable to these funds. Because Dr. Fairchild's right to this money was vested when 
these employees were terminated, prior to the divorce filing, the funds should have been 
treated as marital funds. See § 61.075(6)(a) 1.d., Fla. Stat. (2011) (defining marital assets 
to include “[a]ll vested and nonvested benefits, rights, and funds accrued during the 
marriage in retirement, pension, profit-sharing, annuity, deferred compensation, and 
insurance plans and programs”); § 61.076(1), Fla. Stat. (2011) (instructing that “[a]ll 
vested and nonvested benefits, rights, and funds accrued during the marriage in 
retirement, pension, profit-sharing, annuity, deferred compensation, and insurance plans 
and programs are marital assets subject to equitable distribution”).  Fairchild v. Fairchild, 
135 So.3d 537 (Fla. 5th DCA 2014). 


 N.3. Stock options 


  N.3.1. Challenges of distributing stock options 
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 With respect to employee stock options, equitable distribution may be more 
challenging.  Stock options may be vested or unvested. They may be speculative as to 
value and even if they will be exercisable. They generally have an expiration date and 
employee stock options typically are not transferable and lack the marketability of traded 
stock options.   


  N.3.2. Are they for future services or for past services? 


  Stock options and restricted shares may be given as deferred compensation 
for past services, but they may also be given as compensation for present or future 
services. See Seither v. Seither, 779 So.2d 331 (Fla. 2d DCA 1999)(stating that when a 
stock “option is given as compensation, it can be deferred compensation for past services, 
compensation for present services, or compensation for future services”).  As a general 
rule, when options are given as deferred compensation for past services, the options are 
considered marital property, but when given for present services or future services, they 
are considered non-marital property. 


 In Siether, the court pointed out that the difficulty with options in a dissolution 
proceeding is that they have a dual nature: they have characteristics of an asset, in that 
they represent a right to purchase an ownership share in the underlying corporation's 
stock, and  under some circumstances can be alienable. They also have characteristics of 
income in that the whole purpose behind options is to allow the owner to capture the 
appreciation in value of the stock prior to its actual purchase. They are usually 
exercisable over time. Options are often designed to be exercised immediately, not held 
over the long term. Also, they are often given as a form of compensation. The court 
further pointed out that complicating their nature even further, if an option is given as 
compensation, it can be deferred compensation for past services, compensation for 
present services, or compensation for future services. See DeJesus v. DeJesus, 665 
N.Y.S.2d 36 (N.Y.App.1997); In re Marriage of Hug, 201 Cal. Rptr. 676 (Cal. 1984). 
Finally, if the trial court's judgment relies upon a method to distribute the options that 
requires a current valuation, the risk always exists that the stock price will be 
significantly higher or lower when the options are actually exercised. Hollowell, 
Annotation, Valuation of Stock Options for Purposes of Divorce Court's Property 
Distribution, 46 A.L.R.4th 689. 


 The court further pointed out that the majority of cases dealing with options have 
grappled with the question of whether they are marital or non-marital property, and that 
in some jurisdictions, the courts have held that stock options which are not exercisable as 
of the date of separation and which may be lost as a result of events occurring thereafter 
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are never marital property. See, e.g., Hall v. Hall, 363 S.E.2d 189 (N.C 1987). Other 
jurisdictions have deemed stock options granted during the marriage to be wholly marital 
property, regardless of whether there are other conditions that must be met before the 
options would vest. See, e.g., Green v. Green, 494 A.2d 721 (1985).  Finally, some courts 
have used a time formula to carve out some portion of the options as marital property. 
See, In re Marriage of Hug, supra.  Florida does not rely on such a time formula.   


 In Siether, the court pointed out that because the husband represented himself, the 
majority of the evidence concerning these stock options came from his certified public 
accountant, who testified that the husband had been granted 8415 options to purchase 
Southwest Airlines stock as a part of his employment, apparently in lieu of a salary 
increase. The accountant testified that these options vested at the rate of 1403 options per 
year on September 1 of each year for five years beginning September 1, 1998. The 
remainder of these options vested on September 1, 2003. The accountant determined the 
value of each stock option by subtracting the price of each option, $13.33, from $26 
13/16, which was the market value of the underlying stock as of a few days before the 
final hearing. The accountant then multiplied this difference, approximately $13.48, by 
the 1403 options that were scheduled to vest each year and determined that Mr. Seither 
would have approximately $18,900 of additional yearly income by exercising these 
options. The court noted that unfortunately neither party introduced the husband’s actual 
employment agreement with Southwest Airlines or any other documents explaining the 
details of his options. No one from Southwest Airlines testified. No stock broker testified 
concerning methods used to purchase and sell these options. 


 N.3.3. If unvested, are they marital? 


  Jensen v. Jensen, 824 So.2d 315 (Fla. 1st DCA 2002), deals at length with 
the issue of whether stock options granted during a marriage but yet unvested on the 
filing date of a dissolution petition constitute marital property. In Jensen, during the 
marriage the husband was “granted several thousand stock options” by his employer, 
Cisco Systems. The contract pursuant to which those options were granted indicated that 
they were awarded “in recognition of past commendable service [but were] contingent 
upon [the husband's] continued service with either Cisco Systems or any of its 
subsidiaries.” Id. at 317. The trial court determined that the unvested options constituted 
marital property and were to be equally divided between the husband and wife. The First 
District affirmed, concluding that the unvested stock options were a form of deferred 
compensation under the present § 61.075(6)(a)1d.   The court based that conclusion on its 
determination that the options were awarded for the husband's past performance, despite 







2017 Family Law Review Course  
Equitable Distribution Materials 
 
 


48	
 


the fact that he had to remain with the company if he wished to exercise them. The First 
District thus held that, notwithstanding that the husband's options were contingent on 
continued service, it was the date on which the options were granted and not the vesting 
date that was critical as to the character of the options as marital or non-marital property. 


 In Ruberg v. Ruberg, 858 So.2d 1147 ( Fla. 2d DCA 2003),  the court agreed  with 
various cases from other jurisdictions which hold that the status of unvested options turns 
on the factual issue of whether the unvested stock options and restricted shares were 
primarily awarded as deferred compensation for past service or as an incentive for future 
services, citing Wendt v. Wendt, 757 A.2d 1225 (Ct. 2000) (stating that determination of 
the purpose for which stock options were awarded is a question of fact); In re Marriage of 
Miller, 915 P.2d 1314 (Co. 1996) (stating that, in determining the character of stock 
options for purposes of equitable distribution, courts must consider whether options were 
awarded for past, present, or future services); In re Marriage of Short,  890 P.2d 12 
(1995) (stating that, in characterizing as marital or non-marital unvested stock options 
granted during marriage, courts must look to the circumstances under which options were 
granted and determine whether they were rewards “to compensate the employee for past, 
present, or future employment services”); In re Marriage of Hug, 201 Cal.Rptr. 676 
(1984) (approving the use of a time rule to apportion stock options awarded during the 
marriage but unvested at the time of the divorce petition, but stating “we stress that no 
single rule or formula is applicable to every dissolution case involving stock options”). 
Stock option or restrictive share grants constitute compensation for future services-and 
not deferred compensation-when they are awarded as an incentive to an employee to 
render continued and future services to a company and as incentive for future 
productivity; see also Thomas P. Malone, Employee Stock Options & Restricted Shares: 
Determining & Dividing the Marital Pot, 25 Colo. Law. 87, 91 (Oct.1996). 


 In Ruberg, the issue concerning the stock options was whether the options were 
awards for past performance or granted in consideration of the husband’s future job 
performance.  The Second District found that the plan documents clearly provided for 
options and restricted share grants to employees for future services. Likewise, the 
individual agreements which made the grants clearly indicate that the grants were 
intended as incentives for the husband to remain employed with the company, to render 
future services, and to otherwise advance the future interests of the company. Further, the 
monthly incremental vesting schedules for the stock options and restricted shares suggest 
that each monthly increment of stock options and restricted shares vested as it was 
earned. All the pertinent circumstances supported the conclusion that the trial court 
correctly determined that the stock options and restricted shares that remained unvested 
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as of the filing date of the dissolution petition constituted separate, non-marital property 
that were mere expectancies for the husband until he earned them. The court thus held 
that the stock options and restricted shares at issue were not deferred compensation, and 
the trial court did not err in classifying them as non-marital property. 


 Parry v. Parry, 933 So.2d 9 (Fla. 2d DCA 2006), is a leading case involving the 
analysis and determination of a husband’s stock package. There, the husband worked for 
Health Management Associates, Inc (HMA) a publicly traded, Fortune 500 company that 
maintained its corporate headquarters in Naples. HMA and its subsidiaries owned and 
operate approximately fifty-two hospitals in sixteen states. The husband was the 
company's executive vice president and general counsel.  The Second District ruled the 
trial court was mistaken in its determination that the husband’s partially earned but 
unvested HMA stock and stock options were his non-marital assets. At the time the 
divorce proceeding was filed, the husband had been awarded 28,756 shares of stock that 
remained unvested. During the marriage and up to the date of filing, he had been granted 
options to purchase 384,375 shares.  Of these, options to purchase 204,375 shares had 
vested.  During the divorce proceeding, the husband exercised an option to purchase 
14,200 shares and sold the stock to pay a joint tax obligation and to advance funds to the 
wife, leaving vested options to purchase 190,175 shares.  The Second District found that 
the trial court properly treated the vested stock and stock options as marital assets and 
included them in its equitable distribution scheme.   


 However, the trial court erred in declaring that the stock and options that had been 
awarded but had not vested during the marriage were the husband’s non-marital property.  
The court cited the Ruberg decision as to the distinction between stock and option grants 
that are given as deferred compensation for past service and those that are awarded as 
incentive for future service to the employer, noting that the distinction is that an award 
that is in the nature of deferred compensation and that is granted during the marriage is 
usually a marital asset because it is compensation for past marital labor. On the other 
hand, an award given as an incentive for future service would be marital only to the 
extent that the service is thereafter performed before the end of the marriage. In either 
case, the trial court is charged with identifying and valuing the portion of the award that 
constitutes a marital asset. See Fla. Stat. § 61.075(3)(b). The court noted that unlike the 
situation in Ruberg, at the time of the cutoff date in Parry, there were several outstanding 
awards to which the husband had devoted marital labor that was yet to be compensated 
under the vesting schedules. Therefore, it was incumbent on the trial court to allocate and 
value the marital portions of those awards. The court noted that while there is no Florida 
cases applying a “time rule,” the method is essentially the same as the so-called 
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“coverture fraction” applied by Florida courts to value future pension benefits. See Trant 
v. Trant, 545 So.2d 428 (Fla. 2d DCA 1989). The court ruled that to the unvested assets, 
the trial court should have applied a formula, whether called a coverture fraction or time 
rule, to determine the portion earned by marital effort. Accordingly, the court reversed 
the determination that all of the unvested HMA stock and stock options were the 
husband’s non-marital property. 


 The coverture fraction consists of a numerator “that is the amount of time the 
employee was married while participating in the plan, and the denominator is the total 
time the employee has in the plan.” Trant, at 429. The fraction is to be multiplied by the 
present value of the pension, the result representing the marital portion to be equitably 
distributed. In Parry, the court ruled that the numerator should represent the number of 
months in which marital labor was devoted to earning the award, that is, the number of 
months between the grant date and the petition filing date, which will vary because the 
awards were granted on different dates.  The denominator would be the total number of 
months in which the award was to be earned. Because all of the restricted stock awards at 
issue had a four-year vesting period, as to those the denominator was always 48. 
Determining the denominator for the option grants was less straightforward, because one-
quarter of the shares in each option vested every twelve months. Therefore, each grant 
would entail denominators of 12, 24, 36, and 48, each of which would apply to one-
quarter of the shares in the option. 


 The trial court valued the stock using a discount to reflect the lack of 
marketability.  The HMA board chairman and the husband’s financial expert both 
testified that the stock's value was affected by numerous regulations and restrictions that 
limit the husband’s ability to sell it, warranting the application of a marketability 
discount. The Second District thus affirmed. See Williams v. Williams, 683 So.2d 1119 
(Fla. 3d DCA 1996) (affirming the exercise of the court's discretion in applying a 
marketability discount because it was supported by expert testimony);  Miller v. Miller, 
662 So.2d 391 (Fla. 5th DCA 1995) (finding no abuse of discretion in the trial court's 
decision not to apply marketability the discount when the evidence showed that the stock 
was readily marketable). 


Hollister v. Hollister, 965 So.2d 341 (Fla. 2d DCA 2007), involved the question of 
stock appreciation rights (“SARS”).  The husband was granted 46,667 SARs during the 
marriage with a base equity value of $10 per share. The SARs were then replaced with 
new SARS having a lower equity value, which were 100% vested as of the date of the 
petition for dissolution. At the time of trial, the company had not determined the value of 
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the SARs and had no obligation to do so until several years after the date of trial.  The 
husband thus contended that any appreciation would be due to his future performance and 
thus would be non-marital. The trial court agreed, and found that the SARs "have no 
marital value" because any appreciation would be based on the company's future 
performance. The Second District noted that a court presumes that an asset is marital 
when a spouse acquires the asset after the date of the marriage and the asset has not 
specifically been established as non-marital. § 61.075(7), Fla. Stat. (2008). The cut-off 
date for determining marital assets, unless the parties enter into a valid separation 
agreement, is the date the petition was filed. § 61.075(7). Section 61.075(6)(a)1d defines 
marital assets to include "[a]ll vested and nonvested benefits, rights, and funds accrued 
during the marriage in retirement, pension, profit-sharing, annuity, deferred 
compensation, and insurance plans and programs[.]" The SARs were fully vested before 
the petition for dissolution was filed and should have been designated as a marital asset. 
Parry, supra. (Fla. 2d DCA 2006) (stating that the trial court properly treated vested stock 
options as marital assets and included them in the equitable distribution scheme). The 
Court ruled that to the extent that any appreciation of the SARS was for performance 
before the petition for dissolution was filed, that amount should be valued as a marital 
asset for purposes of equitable distribution. See Parry, 933 So.2d at 13 (stating that "an 
award given as an incentive for future service would be marital only to the extent that the 
service is thereafter performed before the end of the marriage"). The trial court 
essentially found that the SARs were not a marital asset in finding that they had no 
marital value.  The Second District found that fact does not preclude the court from 
identifying the SARS as marital assets and accounting for them as part of the equitable 
distribution, and imposing a constructive trust on one-half of the SARs, as in Jensen, 
supra (recognizing that a constructive trust is a deferred distribution method and that 
"[t]he deferred distribution approach for a stock option that cannot be valued as of yet is 
the only prudent and plausible approach to adopt"). 


 Compare to Ross v. Ross, 20 So.3d 396 (Fla. 4th DCA 2009), which stated that 
insurance plans or programs referred to in this section are those which are intended to 
create value as an asset, such as whole life insurance involving cash surrender value 
purchased for retirement planning, which are different from a term life insurance, payable 
only upon death, which is not in the same class of terms as those set forth in this section. 


 N.4. Disability benefits generally non-marital 


 Disability benefits are generally not a marital asset subject to equitable 
distribution. In Kay v. Kay, 988 So.2d 1273 (Fla. 5th DCA 2008), the district court 
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reversed the trial court’s determination that a disability pension was marital because 
during the marriage the wife and the husband maintained the policy with marital funds.  
After separation, the husband allowed the policy to lapse and the wife, upon discovering 
this information, contacted her attorney and arranged to have the policy reinstated.  The 
trial court relied upon decisions from other states which found that since the policy was 
acquired with marital funds during the marriage, it was subject to equitable distribution.  
In re Marriage of Simon, 856 P.2d 47 (Colo.Ct.App.1993).  Further, in Gnerlich v. 
Gnerlich, 538 N.E.2d 285 (Ind.Ct.App.1989), the court found that the disability policy 
was substantially similar to an ordinary retirement pension, and was characterized as 
such.  However, here, the fifth district in Florida disagreed with the trial court. The nature 
of a disability pension is designed to compensate the employee for lost earnings and 
injuries sustained on the job, and therefore it is personal to the employee and should not 
be considered a marital asset.  (Quoting Freeman v. Freeman, 468 So.2d 326, 328 (Fla. 
5th DCA 1985)).  The district court found that the policy was to reimburse the husband 
due to his inability to work, and therefore the disability policy was not subject to 
equitable distribution.   


 Compare to Gibbons v. Gibbons, 10 So.3d 127 (Fla. 2d DCA 2009), in which the 
second district held that disability benefits that compensated the husband for future lost 
income were separate property not subject to equitable distribution.  However, the 
husband’s policies were not to provide payments until after he reached the age of 65.  
The trial court held that these payments were subject to equitable distribution because 
they closely resembled retirement payments.  The district court disagreed.  A spouse’s 
entitlement to pension or retirement benefits must be considered a marital asset for 
purposes of equitable distribution.  However, the husband’s policies were to continue 
indefinitely, but subject to the condition that he remain disabled.   Further, the policies 
did not contain a retirement component.  Therefore, the district court held that the post-65 
policies were not subject to equitable distribution.  The district court did clarify that if a 
retirement plan was established under the guise of a disability pension, then it would be a 
marital asset subject to equitable distribution.   


 N.5. Military Pensions 


 
The parties were divorced in 1993.  At the time, the Former Husband had been in the 


military for eleven (11) years.  The parties entered into a marital settlement agreement 
which gave the Former Wife half of the pension “accrued to date”, which was 27.5% of 
the Former Husband’s pension after twenty (20) years.  The court retained jurisdiction in 
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its final judgment because if the Former Husband retired before twenty (20) years, the 
percentage would need to be increased in order for the Former Wife to receive the correct 
percentage of the pension accrued during the marriage.  The Former Husband ended up 
staying in the military for thirty (30) years, and the Former Wife demanded 27.5% of his 
thirty-year pension.  The Former Husband filed a supplemental petition seeking to 
establish that the Former Wife was only entitled to 27.5% of the amount of the pension 
available after twenty (20) years of service.  The Former Wife moved to dismiss the 
supplemental petition.  Initially, she did not prevail, but the court then determined that it 
had no jurisdiction to award the requested relief and that the final judgment could not be 
modified since the Former Husband’s petition failed to adhere to the filing deadlines 
under rules 1.540 and 12.540.  


 
The Former Wife mischaracterized the petition.  The Former Husband was not trying 


to change the final judgment; rather, he was trying to enforce its terms as he understood 
them.  In 1993, the court had the power to equitably distribute the marital assets, which 
included all vested and non-vested benefits, rights, and funds accrued during the marriage 
in retirement and pension plans.  Because the pension was a military pension, special 
information needed to be included.  The amount of the pension to be distributed to the 
Former Wife could be expressed in dollars or as a percentage, but if a percentage was 
used, it was intended to distribute the benefits accrued during the marriage.  The final 
judgment used the 27.5% calculation as a method to give the Former Wife 50% of the 
amount accrued during the marriage.  Because the Former Husband served more than 
twenty (20) years, the pension he earned was larger than anticipated.  From the face of 
the record, the Former Wife’s entitlement was based on the amount of a twenty-year 
pension.  The court is not authorized to increase or decrease the amount of equitable 
distribution, but it can clarify the dollar amount of the pension that was described by 
percentage in the final judgment. Ingram v. Ingram, 133 So.3d 1205 (Fla. 2d DCA 2014). 
 


In Fritz v. Fritz, 161 So.3d 425 (Fla. 2nd DCA 2014), the husband, an active-duty 
military officer, filed a petition for dissolution of marriage.  The Wife filed a counter-
petition, seeking equitable distribution of the marital assets, including the division of 
retirement accounts.  The day before the dissolution hearing, the parties reached an oral 
settlement agreement.  At the hearing, the parties orally presented the terms of the 
settlement agreement to the court.  As to the Husband’s military pension, the Wife 
announced that the parties had agreed to equally divide the marital portion and that the 
Wife’s marital portion of the pension was 48.12%.    The Husband said that he could only 
agree that the portion of the pension that accrued during the marriage would be divided 
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evenly.  The court summarized its understanding of the parties’ agreement, which was 
that everyone agreed to 50% of what was accrued from the date of marriage to the date of 
filing, and both parties said that was correct and agreed on a forensic accountant to 
prepare the MPO.  The parties could not agree on the proper language to be included in 
the MPO to effectuate the agreement.  The Husband argued that the MPO proposed by 
the Wife provided that the coverture fraction would be calculated based on the number of 
months of marriage divided by the Husband’s total number of months of creditable 
military service at retirement, which would improperly allow the Wife to share in the 
Husband’s post-filing earnings.  She argued that the denominator could not be 
determined until the Husband retired.  The Husband objected that this did not accurately 
reflect the parties’ agreement, but the trial court ultimately signed the Wife’s proposed 
MPO over the Husband’s objections.   


 
The only agreement clear on the face of the transcript of the original hearing was that 


the Wife would receive one half of the portion of the Husband’s pension that was earned 
during the course of the marriage.  Additionally, the MPO signed by the court contained a 
legally improper coverture fraction.  To determine the amount of a retirement or pension 
fund accumulated during the marriage, the trial court creates a fraction where the 
numerator is the amount of time the employee was married while participating in the 
plan, and the denominator is the total time the employee has in the plan.  The court then 
multiplies the plan’s present value by the coverture fraction to calculate the total the total 
present value of the retirement fund which accrued during the marriage.  The 
denominator used by the Wife is improper in that it allowed the Wife to receive payments 
based, at least in part, on pension benefits earned by the Husband after dissolution, and 
this type of coverture fraction has been explicitly rejected by the Florida Supreme Court. 
Fritz v. Fritz, 161 So.3d 425 (Fla. 2d DCA 2014). 
 


   
The trial court ordered the Wife to transfer her interest in the former marital home to 


the Husband, and in turn, for the Husband to make the mortgage payments on the 
property.  The trial court also awarded the Wife 44.19% of the Husband’s military 
retirement pay.  The amended final judgment stated: “The Former Wife’s percentage of 
the Former Husband’s military retirement shall be 44.19% of the Former Husband’s 
retirement pay which the parties agreed was 44.19% of $2,296.00 equaling $1,014.37 and 
subject to COLA [Cost of Living Adjustment].”  The Wife argued that this language 
needed to be corrected to eliminate the specific dollar amount to avoid any confusion, as 
the dollar amount will change as cost of living adjustments are made.  The language 
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under review is ambiguous and apt to lead to confusion about how the annual increases of 
the Wife’s share of the military retirement pay should be calculated and upon what figure 
they should be based.  The Wife also argued that the court erred in requiring her to deed 
her interest in the former marital home to the Husband without requiring the Husband to 
accomplish her release as an obligor on the note secured by the mortgage against the 
property.  The court could not address this issue, as it was not preserved for review.  
Banks v. Banks, 168 So.3d 273 (Fla. 2d DCA 2015).  


 
N.6. QDRO to reflect language in agreement and cannot add terms 
 
Where husband had salary and cost of living increases, post filing, Wife was not 


entitled to the benefit generated by husband’s post-filing efforts.   Wife was entitled to 
receive what the MSA provided: 50% of the value of the husband’s benefits accumulated 
up to the date of filing.  Also since the MSA did not provide for survivor benefits, Wife 
was not entitled to them.  Storey v. Storey, 192 So. 3d 670 (Fla. 4th DCA 2016). 


 
N.7.  Marital portion of pension was not de minimus and reversed trial court 
 
In Coleman v. Bland, 2016 WL 830406 (Fla 5th DCA 2016), the trial court found that 


the marital portion of the husband’s retirement was de minimus. It was calculated based 
on a 39 month marriage as part of 31 years of service. However, the amount was nearly 
$90 per month and therefore not de minimus and should have been awarded to the Wife. 
 


O. LUMP SUM EQUITABLE DISTRIBUTION/EQUALIZER PAYMENTS: 


Pursuant to Fla. Stat. 61.075(10), to do equity between the parties, the court may, 
in lieu of or to supplement, facilitate, or effectuate the equitable division of marital assets 
and liabilities, order a monetary payment in a lump sum or in installments paid over a 
fixed period of time.  


When making a lump sum distribution, the trial court may consider all assets and 
income available to a party.  Monas v. Monas, 665 So.2d 346 (Fla. 4th DCA 1995).  
Payment schedules are necessary to enable a party to enforce the judgment awarding 
lump-sum equitable distribution.  McAvoy v. McAvoy, 662 So.2d 744 (Fla. 5th DCA 
1995).   If a trial court does impose an installment schedule, the party receiving the 
distribution is entitled to the benefit of the award immediately, or if differed, then entitled 
to interest a statutory rate.   Harper v. Harper, 586 So.2d 1147 (Fla. 2d DCA 1991); 
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Thomas-Nance v. Nance, 189 So. 3d 1040 (Fla. 2nd DCA 2016) (if payment plan is 
unreasonable such as here, where payment plan would take twenty years, court could 
consider other options including ordering the sale or refinance of the property or reducing 
payment to judgment to allow execution against other assets). 


Lump sum equalizer needs to be based on the payor’s ability to pay without 
substantially endangering his/her economic status. Abramovic v. Abramovic, 41 FLW 
D729 (Fla. 4th DCA 2016). 


P. ENFORCEMENT AND MODIFICATION: 


P.1. Property settlement agreement is not modifiable 


In Ingram v. Ingram, 133 So.3d 1205 (Fla. 2d DCA 2014), the former husband 
filed a supplement petition, which was dismissed by the trial court for lack of jurisdiction, 
reasoning that it could not modify an award of equitable distribution that had been 
determined in a 1993 final judgment. The Second District concluded that the petition was 
not actually making such a request.  


 The parties entered into a marital settlement agreement that was incorporated into 
the final judgment. In part, that agreement provides: 


The parties agree that [the Former Wife] is entitled to one-half of [the 
Former Husband's] military pension which has accrued to date. Which 
results in her being entitled to 27.5 percent of the disposable retired pay 
[the Former Husband] will receive upon his retirement a[sic] the end of 
twenty years service. And by and through this agreement [the Former 
Husband] assigns and relinquishes to [the Former Wife] that 27.5 percent of 
the disposable retired pay. Her portion of the pension is to be paid to her 
upon his retirement according to the Uniformed Services Former Spouses' 
Protection Act. Should [the Former Husband] retire or resign before 
completing twenty years in military service, then the Court will have 
jurisdiction [sic] to re-determine [the Former Wife's] interest in his pension. 


 The final judgment, in addition to adopting the marital settlement agreement, 
finds: 


The parties were married for eleven years, during which time [the Former 
Husband] was in active military service. [The Former Wife] is entitled, 
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under the laws of the State of Florida, to 27.5 percent of [the Former 
Husband's] disposable retired pay upon his retirement from military service. 


This finding results in an adjudication that states: 


 [The Former Wife] is hereby awarded 27.5 percent of [the Former 
Husband's] disposable retired pay upon his retirement from military service. 
The court retains jurisdiction to reconsider the percentage of retired pay 
should [the Former Husband] retire before completing twenty years of 
military service. 


 The former husband had been in the military for approximately eleven years. To 
give the former wife one-half of the pension “accrued to date,” it was necessary to give 
her 27.5 percent of his anticipated pension after twenty years. The court retained 
jurisdiction because, if the former husband retired before twenty years, the percentage 
would need to be increased in order for the former wife to receive the correct percentage 
of the pension accrued during the marriage. 


 The former husband stayed in the military for thirty years. The Former Wife 
demanded 27.5 percent of his thirty-year pension. The former husband filed his 
supplemental petition seeking to establish that the former wife was entitled only to the 
27.5 percent of the amount of the pension available after twenty years of service. 


 The former wife moved to dismiss the supplemental petition, characterizing the 
petition as a motion filed pursuant to Florida Rule of Civil Procedure 1.540(b). See also 
Fla. Fam. L. R. P. 12.540. Initially, the former wife did not prevail on this motion and the 
matter was referred to a magistrate. The magistrate ruled in favor of the former husband. 
However, when the matter ultimately was reviewed by the circuit court, it concluded that 
it had no jurisdiction to award the requested relief. The court determined that the final 
judgment could not be modified since the former husband's petition failed to adhere to 
the filing deadlines under rules 1.540 and 12.540. 


 The Second District concluded that the former wife mischaracterized the 
supplemental petition. The former husband was not actually trying to change the final 
judgment; he was trying to enforce its terms as he understood them. In 1993, the circuit 
court had the power to equitably distribute the marital assets, which included “[a]ll vested 
and nonvested benefits, rights, and funds accrued during the marriage in retirement, [and] 
pension ... plans.” See § 61.075(5)(a)(4), Fla. Stat. (1993) (emphasis added); see also 
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Boyett v. Boyett, 703 So.2d 451, 452 (Fla.1997) (holding that post-dissolution 
contributions to a retirement plan are not considered marital assets that accrue during the 
marriage); Brathwaite v. Brathwaite, 58 So.3d 398, 400–01 (Fla. 1st DCA 2011) (holding 
that pre-marriage contributions to a retirement plan are not considered marital assets 
acquired during the marriage). Because the pension was a military pension, special 
information needed to be included in the judgment. See § 61.076, Fla. Stat (1993). 
Pursuant to section 61.076(2)(c), the amount of the pension to be distributed to the 
Former Wife could be expressed “in dollars” or “as a percentage of the disposable retired 
or retainer pay.” If a percentage was used, it was intended to distribute the benefits 
“accrued during the marriage.” § 61.076(1). 


 The final judgment used the 27.5 percent calculation as a method to give the 
former wife 50 percent of the amount accrued during the marriage. The amount of the 
pension that accrued after the marriage affected this percentage calculation, but the court 
was not and, at least in the absence of some special agreement between the parties, could 
not distribute pension benefits that accrued after the dissolution of the marriage. Because 
the former husband served for more than twenty years, the pension he has earned was 
larger than a twenty-year pension. However, from the face of this record, the wife's 
entitlement in the final judgment was based on the amount of a twenty-year pension.  
Ingram v. Ingram, 133 So.3d 1205, 1206-08 (Fla. 2d DCA 2014). 


P.2. Equitable distribution is not enforceable by contempt 


In Byrne v. Byrne, 133 So.3d 1082 (Fla. 4th DCA 2014), the former wife argued 
that contempt cannot be used to enforce her obligation to pay certain mortgages. The 
Fourth District agreed, stating that the law is well-settled that contempt does not lie to 
enforce a property settlement arising out of a dissolution of marriage. See Simpson v. 
Simpson, 68 So.3d 958, 961 (Fla. 4th DCA 2011); Randall v. Randall, 948 So.2d 71, 74 
(Fla. 3d DCA 2007); Filan v. Filan, 549 So.2d 1105, 1106 (Fla. 4th DCA 1989); Hobbs v. 
Hobbs, 518 So.2d 439, 441 (Fla. 1st DCA 1988). Contrary to the former husband's 
contention, this was not a case where the trial court used its contempt powers to compel 
performance of an act. See Riley v. Riley, 509 So.2d 1366, 1369 (Fla. 5th DCA 1987) 
(affirming a contempt order which was based on the former husband's failure to designate 
the former wife as the primary beneficiary of a life insurance policy, as required by the 
property settlement agreement); Burke v. Burke, 336 So.2d 1237, 1238 (Fla. 4th DCA 
1976) (affirming the portion of the order which found the former husband in contempt for 
failing to execute documents as provided for in a property settlement agreement). 
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 Furthermore, the former husband lacked standing to request and receive 
appointment of a receiver to collect the rental payments made by tenants living in the 
former marital home. A receiver may not be appointed unless the person seeking 
appointment has standing “by virtue of a legal or equitable claim, such as a claim of 
ownership of the property in controversy, or a lien or property right therein ....” 
Warrington v. First Valley Bank, 531 So.2d 986, 987 (Fla. 4th DCA 1988) (citation 
omitted). Pursuant to the final judgment of dissolution, the former husband was left with 
no legal interest in the former marital home. Further, nothing in the record established 
that at the time of the hearing, the former husband had an equitable interest in the former 
marital property, such as a lien or other property right. Thus, the Fourth District reversed 
the contempt order in its entirety.  Byrne v. Byrne, 133 So.3d 1082 (Fla. 4th DCA 2014). 


 
The trial court did not err in adopting the magistrate’s determination that each party 


owned non-marital real property in Italy and its division of the marital property.  
However, it did err with respect to the Husband’s retirement benefit.  Due to the 
Husband’s employment in Italy during the marriage, he was apparently entitled to a 
retirement benefit when he reaches sixty-five years of age and is no longer employed, 
seemingly similar to social security.  The magistrate did not receive any expert testimony 
concerning this benefit.  He awarded half of this benefit to the Wife, and he ordered the 
Husband to file the necessary documents in Italy to accomplish this split and pay the 
Wife her half.  The report concluded with the sentence:  “Such payment is in the form of 
support and the remedy of contempt is available to the Wife for the Husband’s failure to 
make the required payments.”  This was error, as it appears that the benefit is an asset 
that was equitably distributed, and if so, contempt would not be a proper method of 
enforcement.  The trial court did not err by adopting the magistrate’s decision to divide 
this benefit equally. Russo v. Russo, 129 So.3d 507 (Fla. 2d DCA 2014).   


 
In Farghali v. Farghali, 41 FLW D607 (Fla. 4th DCA 2016), Court ordered 


enforcement of equitable distribution through contempt powers. This is reversible error. 
Property rights cannot be enforced with contempt. 


 
P.3. Income Deduction Order is not available for equalizer payments 
 
Court initially required Wife to make equalizer payments. In the event of her default, 


the husband was entitled to an Income Deduction Order. IDO is not available to enforce 
property rights.  Abramovic v. Abramovic, 41 FLW D729 (Fla. 4th DCA 2016). 
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Q. PARTITION: 


Q.1. Where neither party requested partition, the Court may not order 
partition 


In Hodges v. Hodges, 128 So.3d 190 (Fla. 5th DCA 2013), the trial court ordered 
the partition of the marital home if the husband failed to pay the wife her equity in the 
home within six months.  Neither party had requested partition. See, e.g., Watson v. 
Watson, 646 So.2d 297 (Fla. 5th DCA 1994) (trial court was without authority to order 
partition of the property in the absence of plea by either party). Accordingly, the Fifth 
District reversed the order to the extent that it required the sale of the property. However, 
the Fifth District stated that the wife may move to enforce the directive to pay her equity, 
in which case the trial court may order the sale of the property as a mechanism to enforce 
that aspect of the order, if requested in a motion.  Hodges v. Hodges, 128 So.3d 190 (Fla. 
5th DCA 2013). 


 
In equitably distributing the marital property, the trial court awarded each of the 


parties a partial interest in real property, owned by the parties as investment property.  
The Husband filed a motion for rehearing, arguing that it was impractical to maintain the 
parties as co-owners and to jointly manage the property, and he requested that the court 
award the property outright to him as part of the equitable distribution scheme.  The Wife 
agreed that it would be impossible for the parties to continue to jointly own the property, 
and she sought to either have the property distributed solely to her or sold, with the 
proceeds thereof divided between the parties. Neither party filed a pleading seeking 
partition of the property, and the Husband did not agree that the property be sold.  The 
trial court granted rehearing and entered an order directing the sale of the property.  The 
trial court had no authority to partition the jointly-held property in the absence of the 
parties’ agreement or a specific pleading requesting same.  Richeson v. Richeson, 170 So. 
3d 842 (Fla. 5th DCA 2015).  See also, Salituri v. Salituri, 2016 WL 625516 (Fla. 4th 
DCA 2016) (Court ordered sale of home but neither party asked for partition. Trial court 
reversed). 


 


Q.2. Partition may be appropriate even where there are minor children 


The Wife requested that the trial court partition the home.  Instead, the court 
denied her request and awarded exclusive use and possession of the home to the 
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Husband, who was the primary residential parent of the parties’ son.  Although the 
general rule is that the trial court should award the primary residential parent exclusive 
use and possession of the marital residence until the child reaches majority, special 
circumstances may justify partition and sale of the marital home where the parties’ 
incomes are inadequate to meet their debts, obligations, and normal living expenses, as 
well as the expense of maintaining the marital residence.  Here, partition of the home was 
warranted.  The family lived in the marital home for a short period of time when the 
parties separated, the parties did not have other significant marital assets, and there was a 
large difference in the parties’ earning capacity.  Also, the payments related to the marital 
home were significant and the Husband could find a place for himself and the minor child 
to live that is less expensive.  Dottaviano v. Dottaviano, 170 So.3d 98 (Fla. 5th DCA 
2015). 


 
 R. Corporations 


  R.1. Consider whether to add the corporation as a party 


 A corporation should be added as a party to the dissolution of marriage 
proceedings if transfer of the corporate assets is requested by a party.  If a corporation is 
not joined, then the trial court has no power to order a transfer of corporate assets.  Keller 
v. Keller, 521 So.2d 273 (Fla. 5th DCA 1988).  Further, the party who is ordered to 
transfer the property may not be able to convince the corporation to do so, and the party 
who is to receive the property is without recourse. Nichols v. Nichols, 578 So.2d 851(Fla. 
2d DCA 1991).   


 In Ehman v. Ehman, 156 So.3d 7 (Fla. 2d DCA 2014), the final judgment awarded 
the wife three properties that belonged to Tierra Technologies, LLC. This was improper 
because Tierra Technologies has never been a party in the dissolution proceedings. 


 Tierra Technologies was never brought in as a party to this dissolution proceeding, 
and the trial court did not have the power or authority to transfer the property of a 
corporation without the joinder of that entity. See Mathes v. Mathes, 91 So.3d 207, 208 
(Fla. 2d DCA 2012); see also Minsky v. Minsky, 779 So.2d 375, 377 (Fla. 2d DCA 2000) 
(“In this dissolution action, the trial court does not have jurisdiction to adjudicate 
property rights of nonparties.”); cf. Austin v. Austin, 120 So.3d 669, 674 (Fla. 1st DCA 
2013) (“[A] trial court has the power to value and distribute corporate stock determined 
to be a marital asset.” (citing Mathes, 91 So.3d at 208)). Consequently, because the trial 
court did not have jurisdiction over Tierra Technologies, the Second District determined 
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that it was error to award property owned by Tierra Technologies to the wife as part of 
the equitable distribution of marital assets.  Ehman v. Ehman, 156 So.3d 7 (Fla. 2d DCA 
2014). 


 A similar situation arose concerning the award of a Mercedes automobile in a 
marital distribution scheme in Keller v. Keller, 521 So.2d 273 (Fla. 5th DCA 1988). In 
reviewing this award, the Fifth District said: 


 The problem with the award of the Mercedes is that it was owned by 
a corporation in which the appellant owned 87% of the stock, not by the 
appellant himself. This corporation was not joined as a party and, thus, the 
trial court had no power to transfer this corporate asset.  Id. at 276 (citing 
Feldman v. Feldman, 390 So.2d 1231 (Fla. 3d DCA 1980)). 


 R.2. When adding the corporation is not necessary 


 Joinder is not necessary where one party does not seek a claim against the 
corporation or a claim of unequal distribution in any property of the corporation.  
Ashourian v. Ashourian, 483 So.2d 486 (Fla. 1st DCA 1986).  Even without joinder, the 
court may prevent a party from disposing of corporate assets under the party’s control, or 
can order the transfer of corporate stock to the other.  Id. Dismissal is not permitted, 
however, where the parties’ course of conduct demonstrates a blending of marital and 
business partnerships.  Hoecker v. Hoecker, 426 So.2d 1191 (Fla. 4th DCA 1983).  When 
both parties have access to the corporate books, checkbooks, bills, and personal expenses 
taken from the corporation, there exists a blending of marital and business partnerships 
and joinder is required.   


 In Sandstrom v. Sandstrom 617 So.2d 327 (Fla. 4th DCA 1993), the trial court 
awarded the wife a share of the proceeds from the sale of an office building after the wife 
argued that the corporation which owned the building and the husband were one in the 
same.  The Fourth District ruled that the trial court erred when it awarded the wife funds 
from the sale of a building since the husband owned it with two other stockholders, as the 
wife had never filed a claim against the corporation, and the corporation was never a 
party to the dissolution proceedings.  


 In Keller v. Keller, 521 So.2d 273 (Fla. 5th DCA 1988), the trial court awarded a 
vehicle to the wife in the divorce proceedings. The Fifth District reversed, holding the 
vehicle was owned by a corporation in which the husband owned 87% of the stock.  The 
court ruled that the corporation was not joined as a party and, thus, the trial court had no 
power to transfer this corporate asset.  However, the court awarded the wife a share of the 







2017 Family Law Review Course  
Equitable Distribution Materials 
 
 


63	
 


increase of the value of property as part of the equitable distribution scheme subject to 
the husband’s active participation in the appreciation in value of the asset.  Ashourian v. 
Ashourian, 483 So.2d 486 (Fla. 1st DCA 1986)(cannot merely state that the corporation 
and appellant are one in the same)(compare to Hoecker where there was a blending of the 
personal and corporate property, and the husband testified that he and corporation were 
one and the same). 


 In Feldman v. Feldman, 390 So.2d 1231 (Fla. 3d DCA 1980), the Husband was 
ordered to transfer to the wife a percentage of the stock of his clothing store. The trial 
court’s order was reversed, the appellate court ruling that the trial court was not 
empowered to order the transfer of the assets of a corporation which was not a party to 
the litigation. See also Couture v. Couture, 307 So.2d 194 (Fla. 3d DCA 1975); and Noe 
v. Noe, 431 So.2d 657 (Fla. 2d DCA 1983). 


In Eldridge v. Eldridge, 147 So.3d 1048 (Fla. 5th DCA 2014), the Fifth District 
held that the trial court erred in awarding the Former Wife one-half of the shareholder 
distributions from the marital business, Apex Pest Control, Inc. (“Apex”). 


 During the marriage, the parties were equal shareholders in Apex, a closely-held 
subchapter S corporation. The original Final Judgment generally reflected the parties' 
agreement that the former husband was to purchase the former wife's fifty percent interest 
in the capital stock of Apex at a set amount. Various parcels of marital property, 
including the marital home, were to be sold, with the former wife receiving all of the 
proceeds. The former husband's fifty percent interest in those properties would be set off 
against the purchase price for the former wife's Apex stock. In addition, the trial court 
added a paragraph to the original Judgment, deferring delivery of the stock certificates 
until the marital home sold. This paragraph was not addressed by the parties' stipulation, 
and the record does not reflect that it was requested by either party. 


 The original judgment anticipated that the former wife would earn a net income of 
$10,575 per month in investments once she received the monies from the sale of the 
marital properties. Until such time, she was temporarily awarded $2,500 in alimony per 
week. Based on the parties' “lavish” lifestyle during the marriage, the trial court found 
that the former wife had an additional need for permanent monthly alimony of $4,400. 
The payment of that amount was to commence one week after the sale of the marital 
home. In the meantime, the former husband was to pay the Former Wife $1,500 per 
month in addition to the $2,500 per week. Additionally, in its oral pronouncement, the 
trial court ruled: “Until the sale of the marital home [Former Husband] and [Former 







2017 Family Law Review Course  
Equitable Distribution Materials 
 
 


64	
 


Wife] will each be fifty percent owners of Apex; until the sale of the marital home 
[Former Wife] will still receive Twenty–Five Hundred Dollars [sic] week.”  


 The timing of the parties' divorce coincided with the recent recession and housing 
market crash. Although the parties and the trial court anticipated a quick sale of the 
marital home, it became a three-year ordeal.  The former wife received the former 
husband's share of the proceeds from the sale of the properties, but there was an 
approximately one-million-dollar shortfall, which was being paid at the rate of roughly 
$14,000 per month. 


 Just before the marital home sold in 2009, the former wife, for the first time, 
claimed that she was entitled not just to the monies as set forth above, but also to one-half 
of all distributions made by Apex in the preceding three years. Despite the fact that the 
original judgment clearly labeled various monetary awards as alimony, the former wife 
took the position that they were, instead, corporate distributions. In support of her 
argument, the former wife noted that the former husband had been utilizing accounting 
practices that made it appear that her income from Apex was significantly more than she 
was actually receiving in distributions. These practices exposed the former wife to a large 
tax liability. Nevertheless, the language deeming the payments alimony was agreed upon 
by the parties. The Fifth District therefore found that the trial court erred to the extent it 
reclassified the temporary alimony payments as corporate distributions. See McCann v. 
Walker, 852 So.2d 366, 367 (Fla. 5th DCA 2003) (holding that unambiguous language in 
a final judgment must be given its literal meaning). 


 Likewise, the trial court erred in granting the former wife's motion to compel equal 
distributions from Apex from the time of entry of the original judgment until the sale of 
the marital home. This award totaled $923,739.99, plus interest.  


 Shareholders of subchapter S corporations may agree to unequal payment of 
dividends or distributions, which was what the parties did. See Little v. Caswell–Doyle–
Jones Corp., 305 So.2d 842 (Fla. 1st DCA 1975). An exchange between the parties' 
attorneys, which occurred on the record, clearly reflected the parties' agreement that the 
former husband would receive Apex as his separate property, and this was part and parcel 
of the overall equitable distribution scheme. Specifically, the former husband's counsel 
stated: “If we value [Apex] at five million dollars and we put it all on [Former Husband's] 
side of the ledger for distribution purposes, that leaves [Former Husband] indebted to 
[Former Wife] in the amount of two million five hundred thousand dollars.” The former 
wife's counsel expressed no disagreement with that disposition. 
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 The former wife erroneously relied upon Zold v. Zold, 880 So.2d 779 (Fla. 5th 
DCA 2004), affirmed in part, vacated in part, 911 So.2d 1222 (Fla. 2005), to support the 
order requiring payment of corporate distributions. In Zold, the court was required to 
determine the husband's available monthly income from a subchapter S corporation for 
purposes of paying support. The court noted that “[c]ourt ordered obligations in marital 
litigation should not place an ex-marital partner in the position of having to breach a 
corporate fiduciary obligation ....” Id. at 781. Zold, however, is distinguishable because it 
did not involve a marital settlement agreement, equitable distribution, or an agreement 
between the shareholders. Additionally, the other shareholder in Zold—to whom the 
husband owed a fiduciary duty—was a third party rather than the other spouse. The trial 
court's reliance on Zold was therefore misplaced. 


 Unlike in Zold, the parties' partial settlement agreement and the original judgment 
established that the former wife would no longer receive corporate distributions but, 
instead, the former husband would buy out her interest. The trial court's addition of a 
term stating that the former wife shall retain “a secured interest” was not intended to alter 
the agreed-upon ownership structure of Apex; rather, it was a method of securing 
payment based on the agreed-upon terms. The former wife understood that a firm price 
had been set for the purchase of her share of the corporation. 


 Moreover, at no time during the three-year period between the entry of the original 
judgment and the sale of the marital home did the former wife attempt to participate in 
the running of the corporation. The dissent's dismissal of this fact notwithstanding, in 
addition, at no time during that three-year period did she ever demand additional 
corporate distributions. These facts weigh heavily in favor of finding that the agreement 
did not contemplate the former wife maintaining an ownership interest in Apex during 
that three-year period. The Fifth District reversed the 2012 Order to the extent it required 
payment of corporate distributions.  Eldridge v. Eldridge, 147 So.3d 1048 (Fla. 5th DCA 
2014). 


R.3. Spouse does not need to be an owner or officer of a corporation for it to be a 
marital asset 


 
Where Court found the wife had no ownership interest in the corporation and was not 


an officer but corporation established during the marriage, the Court committed error. 
Salituri v. Salituri,  184 So. 3d 1250  (Fla 4th DCA 2016). 
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S. VALUATIONS 
 
 S.1. Business Valuations 
 
  S.1.1. Trial court has the discretion to determine what discounts 
should apply in valuing a business 
 


Early in the marriage, the parties purchased what was then a much smaller 
business called Mainline.  At the Husband’s request, the Wife signed an agreement 
relinquishing her rights in Mainline for three million dollars.  Two trial judges, after two 
bench trials, invalidated this agreement on the basis of overreaching and 
misrepresentation, as postnuptial agreements governing the disposition of the parties’ 
assets are not enforceable if entered into in the absence of full and fair disclosure of the 
assets at issue.  After the second trial, the judge fixed the value of Mainline at 
$43,063,800 and allocated it equally between the parties. A trial court should be accorded 
the discretion to determine whether a marketability discount should apply to the valuation 
of a closely held corporation in a dissolution of marriage case where the court is 
traditionally charged with achieving equity through the use of various remedies.   


 
The Wife argued that the judge erred by treating Mainline as if it were a small 


professional association or sole proprietorship, the entire intangible value of which was 
inextricably linked to a single person.  She argued that Mainline had substantial 
enterprise goodwill that should be calculated on the basis of “the income/going-concern 
valuation method.”  If an expert is permitted to testify and render an opinion based upon 
a valuation method that the expert claims to be acceptable within his or her profession, 
then the trial court should have considerable discretion in deciding to what extent it 
accepts or rejects the expert testimony.  The Wife also argued that the trial judge erred in 
denying her claim for pre-judgment interest on the value of her share of Mainline from 
the valuation date to the date of the final judgment.  The trial judge did not err in 
determining that it would be inequitable to allow the Wife to receive pre-judgment 
interest since the partial settlement agreement entered into by the parties included past, 
present and future distributions from Mainline to the Husband, especially where the 
equitable distribution to the parties was substantial and where there was no evidence that 
any passive increase in the value of Mainline after the parties’ partial settlement 
agreement was executed exceeded Mainline’s distributions to the Husband. Kearney v. 
Kearney, 129 So.3d 381 (Fla. 1st DCA 2013).  


 
S.1.2. Error by trial court in valuing husband’s business 
 
The Husband challenged the values reflected in the equitable distribution 


worksheet, specifically the value of his business.  The court ordered the Husband to make 
an equalizer payment to the Wife of $35,777 based on same.  The Husband owned an 
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electrical company, at which the Wife worked for some time until it downsized and all of 
the employees were laid off due to the economy.  The Husband continued to operate the 
business, and at the time of trial, it was moving toward profitability with a pending job, 
for which it billed $100,000.00, and accounts receivable of $40,000.  The parties 
stipulated that the accounts receivable were $16,951 prior to trial and that it had other 
assets valued at $36,228 and debt of $100,451.  The court initially calculated the accounts 
receivable at $60,000, which was not supported by competent, substantial evidence.  The 
$100,000 job was the gross amount for the job, not the net.  Also, the $40,000 figure the 
court used was the amount the company had already received including the $100,000 job, 
and that figure was also a gross number.  Further, there is an indeterminate amount of 
overlap between the two figures.  Marcheck v. Marcheck, 159 So.3d 1025 (Fla. 2d DCA 
2015). 


 
S.1.3. Consideration of Goodwill in determining the fair market value of a 


business 
  
 There are two types of goodwill (value of a business in excess of its book value),   
“Enterprise goodwill” and “Personal goodwill”.  It is important to analyze both types of 
goodwill, as one is considered a marital asset subject to equitable distribution and the 
other is not a marital asset. 
 


Enterprise goodwill is a marital asset. Thompson v. Thompson, 576 So.2d 267 
(Fla. 1991); Held v. Held, 912 So.2d 637 (Fla. 4th DCA 2005).  What is enterprise 
goodwill? It has been defined as a value separate and apart from the reputation or 
continued presence of the owner spouse. A good example of a business with enterprise 
goodwill is McDonald’s. A McDonald’s franchise has enterprise goodwill as the value of 
the business in excess of its book value is not attributable to the particular owner of the 
franchise. 
 


 Personal goodwill is the other type of goodwill. This is a non-marital asset.  This 
form of goodwill is attributable to the skill, reputation and continued participation of an 
individual.  The easiest way to define this is what is the business worth “with” the owner 
in place and what is it worth “without” the owner in place and the out of place owner is 
not subject to a non-compete agreement. An example, John Smith Esquire, PA.  If John 
Smith leaves the PA and opens John Smith II Esquire, PA, is there any value above book 
value that someone would pay to acquire John Smith Esquire, PA? If the answer is “no”, 
then there is no value to the business above book value. This analysis is sometimes 
referred to as the “with” and “without” method.  See also Schmidt v. Schmidt, 120 So.3rd 
31 (Fla. 4th DCA 2013). 
 
 
 S.2. Valuation of Personal Property and other Assets 
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The trial court failed to designate the coffee table, end tables and watch as the non-


marital assets of the Husband.  Additionally, with the exception of two firearms, the trial 
court failed to properly establish the value of the firearm collection when determining the 
equitable distribution of same.  Brummer v. Brummer, 153 So.3d 338 (Fla. 5th DCA 
2014).   
 


It is unclear from the final judgment how the court reached its figure in valuing the 
parties’ art collection.  The amount did not align with either of the figures offered by the 
parties’ respective expert witnesses.  As the final judgment contains no specific findings 
as to the value of the collection, other than the total amount itself, it is impossible to 
determine how the trial court reached the value it placed on the collection and whether 
the value is supported by competent, substantial evidence.  Additionally, the final 
judgment expressly indicates that the valuation only included the pieces housed in New 
Mexico and not those housed in Florida.  The trial court must set forth a value as to the 
pieces in Florida. As to the equalization payment the court awarded to the Wife, the final 
judgment does not indicate how it reached the dollar figure for this payment.  It only 
states that the figure included the Social Security checks, the withdrawal from the joint 
back account and the FEMA payment, but these items do not total the amount of the 
equalization payment.  A trial court must support any distribution of marital assets and 
liabilities with factual findings in the judgment, based on competent, substantial 
evidence, with reference to the statutory factors, and it must make specific written finds 
of fact identifying marital assets and individually valuing significant assets. Williams v. 
Williams, 133 So.3d 605 (Fla. 1st DCA 2014). 


 
 
T. Interim Partial Equitable Distribution  
 
 T.1. Fla. Stat. 61.075 (5) 
 
 After filing a sworn motion setting forth the factual basis for an interim 
distribution and the “good cause” (which under the statute means “extraordinary 
circumstances”, the Court may award an interim distribution.  Court must make findings 
as to the value of the marital assets and liabilities subject to the motion and that “the 
partial distribution will not cause inequity or prejudice to either party’s claims for support 
or attorney’s fees.” 61.075 (5)(b).   
 


After a hearing on the Wife’s motion for temporary attorney’s fees, the court 
issued an order finding that the Husband lacks the ability to pay the Wife’s fees and 
directing that each party receive $25,000 from marital bank accounts that were previously 
inaccessible due to a court order.  The court acknowledged that it lacked authority to 
order an interim partial equitable distribution because the statutory requirements for such 
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order were not met.  However, by ordering that both parties’ fees be paid from a marital 
account without indicating any intent to reallocate this money at a final hearing, the court 
effectively made an interim partial equitable distribution.  An interim partial equitable 
distribution may not be ordered in the absence of a verified motion requesting such a 
distribution.  Kemp v. Kemp, 171 So.3d 243 (Fla. 1st DCA 2015).   


 
 


U. TAX CONSIDERATIONS 
 
 A trial court is required to consider the tax consequences in establishing an 
equitable distribution scheme. Failure to do so, may be reversible error.  Nicewonder v. 
Nicewonder, 602 So.2d 1354 (Fla. 1st DCA 1992); Rey v. Rey, 598 So.2d 141 (Fla. 5th 
DCA 1992); Sharon v. Sharon, 862 So.2d 789,791 (Fla. 2nd DCA 2003); Diaz v. Diaz, 
970 So.2d 429,432 (Fla. 4th DCA 2007).  However, where no evidence is presented to 
the Court, it cannot be faulted for failing to address the tax considerations. Diaz at 432; 
Kadanec v. Kadanec, 765 So.2d 884,886 (Fla. 2nd DCA 2000).  If a court awards assets to 
one party with tax consequences and to the other without, the result will be inequitable. 
Tradler v. Tradler, 100 So.3rd 735 (Fla. 2nd DCA 2012). 
 
 In the past, courts did not consider tax consequences absent evidence of an 
imminent sale. This was referred to as “the imminent sale doctrine”. See e.g., England v. 
England, 626 So.2d 330 (Fla. 1st DCA 1993). However, it appears that Florida courts no 
longer require an imminent sale in order to consider tax consequences of equitable 
distribution.  This is particularly so with respect to qualified plans, pensions and 
retirement accounts where there is almost absolute certainty as to the fact that a taxable 
event will occur.  Because there is certainty about the taxable consequences, it is simply  
not speculative and must be considered.  See, e.g., Austin v. Austin, 12 So.3d 314 (Fla. 
3rd DCA 2009). 
 
 Of course, if there is an award of a marital residence or a business with no 
prospect of sale following the divorce, calculating the tax consequences on a potential 
sale in the undetermined future and reducing the value of the asset after such a 
consideration, may not be appropriate. See, e.g., White v. White, 717 So.2d 89 (Fla. 3rd 
DCA 1998). 
 
V. MISCELLANEOUS 


 
 V.1. Court cannot rewrite the agreement of the parties 


 
The parties reached a settlement agreement immediately prior to trial, the terms of 


which were read into the court record.  The Husband was to purchase the Wife’s 50% 
interest in the capital stock of the marital business.  Various properties, including the 
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marital home, were to be sold, with the Wife receiving the proceeds.  The Husband’s 
50% interest in the properties would be set off against the purchase price of the Wife’s 
stock from the marital business.  The court ruled that until the sale of the marital home, 
the parties would each be 50% owners of the marital business and the Wife would receive 
$2,500.00 per week.  Despite the fact that the court and the parties contemplated a quick 
sale of the marital home, it took three (3) years to sell.  Just before it sold, the Wife 
claimed that she was entitled to one half of all distributions made by the marital business 
in the preceding three (3) years.  The trial court erred in granting equal distributions from 
the marital business from the time of the original judgment until the sale of the marital 
home.  Shareholders of a subchapter S corporation may agree to unequal payment of 
dividends or distributions, which is precisely what the parties did here.  The agreement 
was that the Husband would receive the marital business as his separate property, and this 
was part of the overall equitable distribution scheme.  Eldridge v. Eldridge, 147 So.3d 
1048 (Fla. 5th DCA 2014).   
 


The trial court relied on the case of Boyett v. Boyett and concluded that the Former 
Wife was not entitled to the benefit of the Former Husband’s increase in military pay 
after the dissolution of marriage.  However, the parties entered into an agreement in 
which they agreed to a distribution formula for retirement benefits.  The trial court’s 
reliance on Boyett was misplaced, and it should have used Nix v. Nix due to the nature of 
the agreement between the parties.  Neither Boyett nor any other authority prevents 
parties to a dissolution action from agreeing that the determination of the parties’ 
respective shares of retirement proceeds will be made pursuant to an agreed-upon 
formula to be applied once disbursement of retirement proceeds begins.  The parties’ 
consent final judgment reserved jurisdiction for the court to enter a separate order when 
the Former Husband retired from the Navy to set forth the amount of benefits to which 
the Former Wife was entitled.  The terms of the consent final judgment were 
unambiguous, and the court simply should have performed the mathematical equation set 
forth therein.  Johnson v. Johnson, 162 So.3d 137 (Fla. 1st DCA 2014).   


 
V.2. Credits and Setoffs 


 
The trial court credited the Husband $144,000 in equitable distribution for his 


contributions toward the upkeep of a Clermont home during the pendency of the divorce.  
The Husband properly concedes that the correct credit should be for half of that amount.    
The Wife should also be entitled to a credit for one-half of the $10,754.22 that she spent 
to maintain this property during the dissolution proceedings.  Third, the Wife is entitled 
to half of the 401k benefits forfeited to her Husband from the accounts of three (3) 
employees terminated from his medical practice prior to the date of filing the petition for 
dissolution.  Because the Husband’s right to this money was vested when the employees 
were terminated, prior to the divorce filing, the funds should have been treated as marital 
funds. Fairchild v. Fairchild, 135 So.3d 537 (Fla. 5th DCA 2014). 
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The Husband requested a set off of the amount of the fair rental value of the marital 
home, and the trial court denied same.  The final judgment, however, was silent 
concerning the Husband’s entitlement to a credit or setoff for half the rental value of the 
Wife’s exclusive use and possession of the marital home.  The final judgment did state 
that all proceeds from the sale of the residence shall be equally divided by the parties 
after accounting for the expenses allocated to each party.  The court also explained that it 
was electing not to charge the Wife the fair rental value of her exclusive use and 
possession of the marital home because she was to be solely responsible for the utilities, 
the other expenses were evenly split between the parties, and she was paying half the 
costs associated with the parties’ yacht.  The statute is clear that the eight (8) factors 
enumerated therein must be considered before determining the issue of credits or setoffs 
in the final judgment.  Caine v. Caine, 152 So.3d 860 (Fla. 1st DCA 2014). 
 


 
V.3. Oral MSA 
 
Oral MSA requires testimony under oath or for Court to confirm parties understand 


the agreement and have had an opportunity to confer with counsel.  Where Court heard 
from the attorneys as to the terms of settlement but did not inquire of the parties, the final 
judgment adopting the agreement was reversed. Richardson v. Knight, 41 FLW D1735 
(Fla. 4th DCA 2016).  


 
 
V.4.  Motion for Rehearing if Error in Equitable Distribution 
 
If error in equitable distribution, must file for rehearing to afford the trial court with 


an opportunity to correct the error. Farghali v. Farghali, 187 So. 3d 338 (Fla. 4th DCA 
2016); Shuflet v. Shuflet, 41 FLW D2048 (Fla. 5th DCA 2016). If a party fails to do so, 
they may have waived their right to appeal based on the trial court error. 
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I. Jurisdiction 
 
 The first step in any family law matter is to determine if the court has subject matter 
jurisdiction and personal jurisdiction to adjudicate the claims involved.  Subject matter 
jurisdiction cannot be conferred by waiver, acquiescence, or agreement of the parties and the 
court must independently determine if jurisdiction exists. See Cunningham v. Standard Guar. 
Ins. Co., 630 So. 2d 179, 181 (Fla. 1994). In a family law matter, the subject matter jurisdiction 
inquiry is simply whether the action involves some nexus to Florida. If the nexus exists, then 
likely the Florida court has subject matter jurisdiction to adjudicate the matter. An example of a 
lack of subject matter jurisdiction is the inability of a Florida court to adjudicate a timesharing 
modification when the home state of a child is in another state (absent an emergency). E.g., 
Goldman v. Goldman, 523 So. 2d 781, 782 (Fla. 5th DCA 1988) (holding that trial court did not 
have subject matter jurisdiction to enter an order modifying the final judgment of dissolution of 
marriage to expand the husband’s visitation rights). 
 
 Typically, the complications arise as it relates to personal jurisdiction.  The trial court 
must determine whether personal jurisdiction exists to grant the particular relief sought given due 
process and long arm jurisdiction statutory minimum contact requirements. See § 48.193, Fla. 
Stat.; see also Venetian Salami Co. v. Parthenais, 554 So. 2d 499, 500 (Fla. 1989). 
 


A. Subject Matter Jurisdiction 
 
 More specifically, subject matter jurisdiction is the determination of whether the trial 
court has the power “to deal with a class of cases to which a particular case belongs [in the court 
at issue].” Cunningham v. Standard Guar. Ins. Co., 630 So. 2d 179, 181 (Fla. 1994). Subject 
matter jurisdiction must be conferred upon a court either by constitution or statute. Id.  
 
  1. Dissolution of Marriage 
 
 Subject matter jurisdiction in dissolution of marriage actions is governed by Chapter 61, 
Florida Statutes. One of the parties must satisfy the statutory durational residency requirement 
for a Florida court to have subject matter jurisdiction to dissolve the marriage. See Section I.A.2, 
infra. This section will also discuss other issues that may affect a court’s subject matter 
jurisdiction in dissolution actions. 
 
   i. Appropriate Court 
 
 Section 61.011, Florida Statutes, states that proceedings brought under Chapter 61 “are 
in chancery.” Hence, the Florida Constitution provides that circuit courts have jurisdiction over 
such proceedings. Art. V, § 20(c)(3), FLA. CONST. (“Circuit courts shall have jurisdiction…in all 
cases in equity.”).  
 
 Further, upon legislative authorization, the Florida Supreme Court established family 
divisions within each circuit. In re Report of the Commission on Family Courts, 588 So. 2d 586, 
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591 (Fla. 1991). The jurisdiction of such divisions includes “dissolution of marriage, simplified 
dissolution of marriage, child custody and support, URESA, domestic violence, name changes, 
adoptions, paternity suits, [and] modification proceedings.” Id. at 586, 591. Thus, family cases 
will be assigned by the clerk to the family division within the appropriate circuit. See Section III, 
infra. 
 
   ii. Durational Residency Requirement 
 
 Florida’s durational residency requirement exists because “Florida has a compelling state 
interest” to “avoid intrusion upon the rights and interest of a sister state” and to “insur[e] the 
integrity of its judicial decrees as against future collateral attack in distant courts.” Caizza v. 
Caizza, 291 So. 2d 569, 571 (Fla. 1974). Thus, in dissolution of marriage actions, section 61.021, 
Florida Statutes, provides that “one of the parties to the marriage must reside 6 months in the 
state before the filing of the petition.” Notably, a non-resident spouse may properly file for 
dissolution of marriage in Florida based on the other spouse’s satisfaction of the residency 
requirement. See Loffler v. Loffler, 620 So. 2d 1048 (Fla. 1st DCA 1993).  
 
 Since Florida’s durational residency requirement is jurisdictional, the party petitioning 
for divorce has the burden of pleading and proving that the residency requirement is satisfied. 
See Mikulec v. Mikulec, 47 So. 3d 851, 852 (Fla. 4th DCA 2010); Speigner v. Speigner, 621 So. 
2d 758, 759 (Fla. 1st DCA 1993). The standard of evidence to establish residency—and therefore 
subject matter jurisdiction in a dissolution suit—is “clear and convincing” rather than merely a 
preponderance. Beaucamp v. Beaucamp, 508 So. 2d 419, 421 (Fla. 2d DCA 1987). Moreover, 
residency must be corroborated by: a valid Florida driver license; a Florida voter’s registration 
card; a valid Florida identification card; or the testimony or affidavit of a third party. § 
61.052(2), Fla. Stat. Sufficient corroborating evidence does not include an admission by one or 
both parties. See Speigner, 621 So. 2d at 759; Wise v. Wise, 310 So. 2d 431, 432 (Fla. 1st DCA 
1975) (“An admission of residence by an adverse party’s responsive pleading cannot substitute 
for proof [of residency].”).  
 
 Generally, “the test of residency is physical presence in Florida and the concurrent intent 
to be a permanent resident.” Fields v. Fields, 782 So. 2d 530, 534 (Fla. 1st DCA 2001); see also 
Copas v. Copas, 687 So. 2d 885, 887 (Fla. 2d DCA 1997) (stating that residency means “an 
actual presence in Florida coupled with an intention at that time to make Florida the residence”). 
Since “[t]he residence of a party consists of facts and intentions,” whether a party is a resident 
within the meaning of the statute “is both a question of law and fact to be settled or determined 
from the facts of each particular case.” Fowler v. Fowler, 22 So. 2d 817 (Fla. 1945). The relevant 
time for determining whether the durational residency requirement is satisfied is the date of filing 
the petition. See Hamilton v. Michieli, 954 So. 2d 739 (Fla. 3d DCA 2007). Therefore, the 
resident party’s post-filing move to another state “does not divest the court of jurisdiction.” See 
Merritt v. Merritt, 369 So. 2d 1005, 1006 (Fla. 2d DCA 1979). 
 
 It is well-established that the durational residency requirement does not require a 
continuous presence during the entire six-month period before filing the petition. Hunter v. 
Hunter, 736 So. 2d 801 (Fla. 1st DCA 1999). Temporary absences do not invalidate residence. 
See Rowland v. Rowland, 868 So. 2d 608, 610 (Fla. 2d DCA 2004). Further, where a party 
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equally divides time between two residences, that party will be a Florida resident if Florida is 
found to be “the chief seat of the party’s household affairs or home interests.” Beaucamp, 508 
So. 2d at 421. Thus, Florida’s residents may maintain their “residence in this state with its 
attendant rights while attending to family emergencies and work-related needs that take them out 
of the state.” Jenkins v. Jenkins, 915 So. 2d 1248, 1250 (Fla. 4th DCA 2005). 
 
    a. Military Personnel & Spouses 
 
 Section 47.081, Florida Statutes, provides that any person serving the military—as well 
as the spouse of such person—is presumed to be a Florida resident “for the purpose of 
maintaining any action” if he or she is living in Florida. Further, “Florida courts have recognized 
an exception to the statutory residency demand as to members of the military, allowing them to 
seek divorce in Florida without proving their actual presence in the state during the six-month 
statutory period prior to the filing of their petitions of dissolution.” Eckel v. Eckel, 522 So. 2d 
1018, 1020 (Fla. 1st DCA 1988). However, while the requirement of “physical or actual presence 
in the state is excused under these circumstances, concurrent intent to be a permanent Florida 
resident remains an element of the residency test” for military service members. Coons v. Coons, 
765 So. 2d 167, 171 (Fla. 1st DCA 2000).  
 
    b. Foreign Citizens 
 
 A non-American citizen who is a legal resident of Florida within the meaning of section 
61.021 may bring a dissolution action in a Florida court. The Florida Supreme Court has noted 
that “[c]itizenship is not a statutory jurisdictional prerequisite for divorce and neither of the 
words ‘citizen’ or ‘citizenship’ can be read into our statute.” Pawley v. Pawley, 46 So. 2d 464, 
471 (Fla. 1950), receded from on other grounds. However, while a person’s “non-permanent 
immigration status does not constitute in itself an absolute residency bar to the maintenance of a 
marriage dissolution action” by that person in a Florida court, “these factors are certainly 
evidentiary” on the issue of residency. Nicolas v. Nicolas, 444 So. 2d 1118, 1120 (Fla. 3d DCA 
1984). 
 
 In Weber v. Weber, 929 So. 2d 1165, 1166 (Fla. 2d DCA 2006), the appellate court 
affirmed the trial court’s decision that Florida’s durational residency requirement was satisfied 
despite the wife’s status as a non-immigrant alien. This decision was supported by competent, 
substantial evidence because the wife had a Florida driver’s license, lived here continuously 
since 1998, and testified that she intends to reside in Florida permanently, at least as long as she 
is permitted to do so by the United States government.  
 
 Conversely, in Rudel v. Rudel, 111 So. 3d 285 (Fla. 4th DCA 2013), the wife petitioned 
for divorce over a year after moving to Florida on a non-immigrant tourist visa and the appellate 
court affirmed the trial court’s determination that the wife did not satisfy the durational residency 
requirement. The appellate court specifically noted that “the trial court in this case did not 
determine that the wife could not establish residency as a matter of law but determined based 
upon the facts presented that the wife had not established actual residency with an intent to 
remain permanently.” Id. at 290 (emphasis added). The evidence supporting the trial court’s 
decision that the wife was not a Florida resident were: the wife’s affidavits executed three 
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months prior to filing for divorce, in which she swore that she did not intend to remain 
permanently in the United States; the wife’s failure to notify the German government she had 
moved from her home district in Germany to Florida—something that the was wife required to 
do under German law; and the wife’s equivocation in her deposition as to her intent to apply for 
permanent residency status in the United States. Id. 
 
 Foreign refugees may also be considered Florida residents for jurisdictional purposes 
under section 61.021. See Perez v. Perez, 164 So. 2d 561 (Fla. 3d DCA 1964). This is true even 
where a deportation order has been made against that party, as residency is only lost upon actual 
deportation. Id. at 564. Thus, a Florida court will have subject matter jurisdiction for a 
dissolution action until the party is actually deported. 
 
   iii. Death of a Party 
 
 It is a well-settled principle of law that divorce proceedings terminate upon the death of 
either party. Cone v. Cone, 62 So. 2d 907, 908 (Fla. 1953). This is because the death of a spouse 
terminates the marriage by operation of law, thus divesting the trial court of jurisdiction to issue 
a final divorce decree. See Sahler v. Sahler, 17 So. 2d 105, 107 (Fla. 1944). Thus, Florida law 
provides that the death of a spouse prior to entry of a final judgment of dissolution terminates the 
divorce suit and requires dismissal. See Marlowe v. Brown, 944 So. 2d 1036, 1039-40 (Fla. 4th 
DCA 2006). Since this includes situations in which a trial court makes oral pronouncements but 
has not entered a written final judgment when a spouse dies, the trial court is unable to enter a 
final judgment nunc pro tunc to the date of the oral pronouncement—a date prior to the spouse’s 
death. See, e.g., McKendree v. McKendree, 139 So. 2d 173, 174 (Fla. 1st DCA 1962); Sahler, 17 
So. 2d at 106.  Upon the death of a client, the lawyer is required to file a suggestion of death and 
the failure to do so may result in sanctions. See Fla. R. Civ. P. 1.260. 
 
 However, when a spouse’s death occurs after a final judgment was entered and the court 
specifically retained jurisdiction to resolve remaining issues, the death does not terminate the 
proceeding or the court’s jurisdiction. King v. King, 67 So. 3d 387, 388 (Fla. 4th DCA 2011); 
Fernandez v. Fernandez, 648 So. 2d 712, 714 (Fla. 1995). Similarly, a trial court may address a 
deceased spouse’s request for pre-death attorney’s fees under section 61.16, Florida Statutes, 
where the request was made prior to death. See Levine v. Horwitz, 67 So. 3d 1145, 1146 (Fla. 3d 
DCA 2011). This is true regardless of “whether or not the trial court specifically reserved 
jurisdiction” as to the attorney’s fee issue. Clark v. Clark, 802 So. 2d 478, 479 (Fla. 3d DCA 
2001). 
 
 Typically, a bifurcation for a divorce before granting financial relief is not permitted. 
Claughton v. Claughton, 393 So. 2d 1061, 1062 (Fla. 1980). If a spouse knows he or she is 
suffering from a terminal illness, a motion requesting bifurcation of the proceedings may be filed 
to bifurcate the dissolution of marriage from the other relief sought. If granted, the trial court will 
quickly enter a final judgment that dissolves the parties’ marriage but also specifically reserves 
jurisdiction to resolve other collateral issues which have been pled; in such cases, the dissolution 
proceeding will continue after the spouse’s death. See Passamondi v. Passamondi, 130 So. 3d 
736, 737 (Fla. 2d DCA 2014). Further, Florida Rule of Civil Procedure 1.260 and Florida 
Family Law Rule of Procedure 12.260 authorize a trial court to permit the substitution of a party 
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in the event of death, such as a deceased spouse’s estate or personal representative, provided the 
claim is not extinguished by the death. 
 
 Interlocutory orders, which are temporary in nature, entered in dissolution of marriage 
actions do not survive when termination of the dissolution action is due to a spouse’s death. 
Topol v. Polokoff, 88 So. 3d 341, 343 (Fla. 4th DCA 2012). Such orders become null and void. 
Id. Similarly, any action taken pursuant to such orders before any final judgment was entered 
also does not survive. Id. In deciding this issue of first impression in Florida, the Fourth District 
Court of Appeal reasoned that since a party may not appeal the non-final orders of a family court 
after the proceedings have been abated by the death of a party, enforcing the action taken 
pursuant to an abated interlocutory order would amount to enforcing a non-appealable and non-
final order that determined the parties’ property rights. Id. at 344 (“Every individual has the right 
to an appeal, and an order which strips an individual of that right should not be enforced.”). 
 
 Where a spouse dies after entry of a dissolution decree but during the time allotted for 
filing a motion for rehearing, the dissolution decree is not voided and the trial court is not 
divested of jurisdiction to decide any remaining issues between the parties. Barnett v. Barnett, 
768 So. 2d 441, 441-42 (Fla. 2000). Similarly, when a spouse dies while a motion for rehearing 
on collateral matters in the written final judgment is pending, the trial court does not lose its 
subject matter jurisdiction to decide the motion as long as the dissolution itself is not challenged. 
See Gaines v. Sayne, 764 So. 2d 578 (Fla. 2000). Finally, where a trial court orally pronounces 
its findings on a motion for rehearing and a spouse dies before the court’s order is reduced to 
writing, the trial court may reduce its order to writing nunc pro tunc to the date the oral 
pronouncements were made. Baggett v. Baggett, 309 So. 2d 223, 225 (Fla. 2d DCA 1975). 
 
 Where a spouse dies after entry of a final judgment but during a pending appeal, the 
general rule is that the appeal must be dismissed except where the divorce decree affects the 
parties’ property rights. Price v. Price, 153 So. 904, 905 (Fla. 1934). In the event of a reversal of 
a divorce decree, “the parties will be placed in the position they occupied before the decree was 
entered, and if one of them has died between the date of the decree of divorce and its reversal, 
the survivor procuring the reversal will be entitled to all rights of succession or the like, in the 
estate of the other, the same as if no divorce has ever been had.” The Florida Supreme Court 
expanded this exception to include review of divorce decrees that did not expressly adjudicate 
the parties’ property rights. Bush v. Bush, 62 So. 2d 68, 69 (Fla. 1952). In Bush, the wife sought 
to maintain her appeal so that she could inherit from her husband’s estate if the decree was 
reversed, and such an appeal was allowed to proceed despite there absence of any equitable 
distribution issues. However, when the appellate court affirmed the divorce decree, the wife was 
prohibited from inheriting the deceased husband’s property. See Bush v. Bush, 68 So. 2d 350, 
351 (Fla. 1953). Notably, Price and Bush were decided when divorce was determined based on 
fault, so the dissolution portion of the decree could be appealed and reversed. 
 
 Finally, although a spouse’s death extinguishes the trial court’s jurisdiction over the 
parties in a dissolution action, the court retains continuing subject matter jurisdiction over the 
parties’ children. See Anderson v. Garcia, 673 So. 2d 111 (Fla. 4th DCA 1996). This is because a 
petition for dissolution itself,  
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when children are involved, invokes the jurisdiction of the court as to two 
separate and distinct matters; it invokes the jurisdiction of the court on the 
question of divorce, which jurisdiction is completely and finally exercised when a 
decree on such question is entered, and it also invokes the continuing jurisdiction 
of the court as to the welfare of the children, which jurisdiction is not completely 
exercised until the children reach their majority. 


 
Id. at 112 (quoting Cone, 62 So. 2d at 909).  
 
   iv. Bifurcation 
 
 The Florida Supreme Court has endorsed the concept of “divisible divorce,” which 
“recognizes that a dissolution proceeding has two separable aspects, that which relates to the 
marital res and that which relates to the property rights and obligations of the parties.” Davis v. 
Dieujuste, 496 So. 2d 806, 808 (Fla. 1986). Thus, a dissolution action itself may be bifurcated, 
with the result being that a dissolution is granted yet the court reserves jurisdiction over other 
matters such as alimony, child support, and the equitable distribution of property. However, the 
Florida Supreme Court has advised: 
 


we believe trial judges should avoid this split procedure. The general law and our 
procedural rules at both the trial and appellate levels are designed for one final 
judgment and one appeal. Splitting the process can cause multiple legal and 
procedural problems which result in delay and additional expense to the litigants. 
This split procedure should be used only when it is clearly necessary for the best 
interests of the parties or their children. The convenience of one of the parties for 
an early remarriage does not justify its use. 


 
Claughton v. Claughton, 393 So. 2d 1061, 1062 (Fla. 1980).  
 
 Today, Florida case law is clear that bifurcation “should be employed with caution and 
should be the exception rather than the rule.” Williams v. Williams, 659 So. 2d 1306, 1307 (Fla. 
4th DCA 1995) (holding that trial court abused its discretion in bifurcating the dissolution 
proceeding, sua sponte, where no exceptional circumstances were present necessitating the 
bifurcation); but see Klein v. Klein, 551 So. 2d 1235, 1236 (Fla. 3d DCA 1989) (declining 
appellate jurisdiction where the trial court granted the wife’s motion for a continuance below 
subject to the condition that the husband’s motion for bifurcation be granted, and the wife voiced 
no objection at the time to this condition for her continuance but instead waited ten days to 
object). “[I]mpending death or terminal illness of a party is the type of exceptional circumstance 
contemplated by the case law which can justify bifurcation of a dissolution proceeding.” Barnett 
v. Barnett, 743 So. 2d 105, 108 (Fla. 4th DCA 1999), approved, 768 So. 2d 441 (Fla. 2000).  
Bifurcation is disfavored as the legal status of marriage conveys financial benefits, and a 
dissolution of marriage prior to awarding final financial relief can shortchange a party. See 
Claughton supra. 
 
 A permissible bifurcation is to allow the trial court to first adjudicate one issue, such as 
the validity of a prenuptial agreement, before turning to related issues. E.g., Johnson v. Johnson, 
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725 So. 2d 1209, 1211 (Fla. 3d DCA 1999) (“The trial was bifurcated, and a separate trial was 
conducted solely on the validity of the prenuptial agreement. The agreement was found to be 
valid and the second phase of the trial commenced on the remaining dissolution issues.”). In this 
manner, judicial economy and conservation of fees, costs, and suit monies can be accomplished 
by allowing a more streamlined trial first before a trial on the balance of the issues. 
 
 Notably, it is also possible for a trial court to trifurcate a dissolution. See Panopoulos v. 
Panopoulos, 155 So. 3d 1230 (Fla. 2d DCA 2015). Therein, the trial court dissolved the parties’ 
marriage and then separated the remainder of the proceedings by purporting to address all 
financial issues first while reserving on timesharing and child support. The Second District Court 
of Appeal noted that “[i]t is an exceptional dissolution proceeding in which bifurcation is a good 
idea…. This trifurcation is even more unusual.” Id. at 1231, n.1. 
 
   v. Reservation of Jurisdiction 
 
 Bifurcation is distinguishable from situations where a trial court specifically reserves 
jurisdiction in a final judgment to make delayed awards or to modify its awards. Where a trial 
court has jurisdiction to decide property rights, entry of a final judgment precludes later 
adjudication of these rights absent a specific reservation to do so. See Galbut v. Garfinki, 340 So. 
2d 470, 473-74 (Fla. 1976) (stating that property rights not adjudicated on dissolution can be 
determined later when jurisdiction to do so has been specifically reserved for the purpose of 
making a later adjudication of those property rights); Brandt v. Brandt, 525 So. 2d 1017, 1019 
(Fla. 4th DCA 1988) (“[W]here there is no reservation of jurisdiction the court obviously has no 
authority to entertain a petition to modify the provisions of a final judgment adjudicating 
property rights.”). However, where a trial court has not acquired jurisdiction to adjudicate an 
issue, that issue may be subsequently litigated. See Davis v. Dieujuste, 496 So. 2d 806, 810 (Fla. 
1986) (holding that if trial court lacks jurisdiction to determine the respective rights and 
obligations of the parties, the doctrine of res judicata would not preclude a post-dissolution 
action seeking adjudication of these matters).   
 
 It is error for a trial court to fail to adjudicate issues presented to it and to simply reserve 
for a later adjudication unless all parties’ agree. See generally Collinsworth v. Collinsworth, 624 
So. 2d 287, 290 (Fla. 1st DCA 1993) (stating that if an issue is properly pled, and the issue is ripe 
for determination at the time of the final hearing, the trial court cannot reserve jurisdiction on the 
issue).  
 
 One Florida case has determined that a “reservation of jurisdiction to consider permanent 
or rehabilitative alimony was broad enough to include [a reservation of jurisdiction to determine] 
equitable distribution.” Reis v. Reis, 739 So. 2d 704, 706 (Fla. 3d DCA 1999). In so deciding, the 
appellate court relied on the fact that equitable distribution is statutorily required to be decided 
before the issue of alimony, and equitable distribution was pled but had not yet been decided. Id. 
While persuasive reasoning, the best practice is for jurisdiction of each individual issue to be 
specifically reserved.  
 
 Where a final judgment does not provide for any award of alimony nor reserve 
jurisdiction for that purpose, no jurisdiction exists to subsequently entertain a petition for 
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alimony. See Stephen v. Stephen, 879 So. 2d 1258 (Fla. 3d DCA 2004); Richards v. Richards, 
569 So. 2d 935 (Fla. 1st DCA 1990). A reservation of jurisdiction of alimony issues is 
discretionary. Shaw v. Shaw, 334 So. 2d 13, 17 (Fla. 1976). However, the general rule is that a 
proper exercise of such discretion requires that “there must presently appear in the record 
foreseeable circumstances to take place in the future as would at that time support an award of 
alimony.” Esteva v. Rodriguez, 913 So. 2d 684, 686 (Fla. 3d DCA 2005) (quoting Roy v. Roy, 
522 So. 2d 75, 76 (Fla. 4th DCA 1988)). Such circumstances include when the facts demonstrate 
there’s a likely change in the future that will affect either the need for or ability to pay alimony, 
Barko v. Barko, 557 So. 2d 932, 933 (Fla. 5th DCA 1990), or when there’s a disparity in income 
and resources that makes it likely that one party will need alimony in the future. Eckroade v. 
Eckroade, 570 So. 2d 1347, 1348 (Fla. 3d DCA 1990).  
 
 An award of a nominal amount of alimony operates as a reservation of jurisdiction to 
modify the alimony award in the event there is a substantial change of circumstances in the 
future. See, e.g., Perkovich v. Humphrey-Perkovich, 2 So. 3d 348, 351 (Fla. 2d DCA 2008) 
(remanding for trial court to determine whether to award a nominal amount of permanent 
periodic alimony so as to reserve jurisdiction in case the wife’s medical condition results in a 
disadvantageous change in her earning abilities in the future); Fleck v. Fleck, 958 So. 2d 1043, 
1044 (Fla. 2d DCA 2007) (remanding for the trial court to determine whether to award a nominal 
amount of permanent periodic alimony so as to reserve jurisdiction in case the husband later has 
the ability to pay). Absent a request for permanent alimony, a trial court should not make an 
indefinite reservation of jurisdiction to determine alimony. See Herman v. Herman, 889 So. 2d 
128, 129 (Fla. 1st DCA 2004) (reversing trial court’s indefinite reservation of jurisdiction of 
alimony where the wife’s kidney disease would manifest, if at all, within ten years). Instead, the 
trial court should reserve jurisdiction for a reasonable time based on the facts presented. Id. This 
is because “it would be unfair to hold [a party] to the indefinite possibility of being required to 
pay alimony at some time in the future without any limitations.” Id. 
 
 If the final judgment awards a party permanent or rehabilitative alimony, the court retains 
jurisdiction to modify the award at any time during the period provided for support. See Mouton 
v. Mouton, 590 So. 2d 40, 40 (Fla. 2d DCA 1991). Thus, “the trial court’s continuing jurisdiction 
is determined by the length of the period of support,” not on the status of a spouse’s payments. 
Kelsey v. Kelsey, 636 So. 2d 77, 78 (Fla. 4th DCA 1994). The rationale for this rule is that: 
 


If the court’s jurisdiction were dependent upon the status of one spouse’s 
payments, that spouse could simply prepay rehabilitative alimony and avoid any 
risk that the other spouse, as a matter of equity, was entitled to an extension of 
alimony at the close of the term. Such unilateral control of alimony is not 
compatible with the goals and purposes of rehabilitative alimony…Such a 
limitation on jurisdiction might also encourage the spouse receiving alimony to 
prematurely request modification of rehabilitative alimony. 


 
Mouton, 590 So. 2d at 41. Notably, Florida law does not provide for non-modifiable permanent 
alimony. Betancourt v. Nunez, 962 So. 2d 940 (Fla. 3d DCA 2007).  
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 Similar to alimony, if discretionary attorney’s fees are to be awarded after entry of a final 
judgment, an express reservation of same must be included. This is true even when the parties 
stipulate on the record that the court should retain jurisdiction to award attorney’s fees because 
“[a]ttorney’s simply cannot stipulate to prolong jurisdiction.” Meyer v. Meyer, 525 So. 2d 462, 
463 (Fla. 4th DCA 1988) (quoting Oyer v. Boyer, 383 So. 2d 717, 718 (Fla. 4th DCA 1980). 
Entitlement to such fees must be pled while the trial court still has jurisdiction over the action. 
See McHugh v. McHugh, 819 So. 2d 947 (Fla. 4th DCA 2002). However, evidence of the actual 
amount of fees does not need to be presented, see Evans v. Evans, 801 So. 2d 130 (Fla. 4th DCA 
2001), because a request for attorney’s fees “implicitly carrie[s] with it a request for a separate 
hearing on the amount of attorney’s fees and costs in the event that the court rule[s] that [a party] 
[i]s entitled” to same. Seigel v. Seigel, 715 So. 2d 326, 327 (Fla. 2d DCA 1998). 
 
 If a trial judge inadvertently or mistakenly failed to include language reserving 
jurisdiction to award attorney’s fees in the final judgment, a motion for relief from judgment 
pursuant to Florida Rule of Civil Procedure 1.540(b)(1) may provide relief. See Sottile v. Sottile, 
551 So. 2d 608, 609 (Fla. 5th DCA 1989); Syger v. Syger, 828 So. 2d 449 (Fla. 4th DCA 2002). 
Similarly, a motion for rehearing pursuant to Florida Rule of Civil Procedure 1.530 may also 
provide relief. See Meyer v. Meyer, 525 So. 2d 462, 463 (Fla. 4th DCA 1988).  However, if the 
trial court failed to reserve over the issue of attorney’s fees and did not intend any reservation of 
jurisdiction, then the issue of fees, costs or suit monies cannot be later adjudicated. See Frumkes 
v. Frumkes, 328 So. 2d 34 (Fla. 3d DCA 1976).  
 
 Finally, it should be noted that, regardless of whether the trial court has expressly 
reserved jurisdiction to do so, “[i]t is axiomatic that a trial court always has the inherent 
jurisdiction to enforce its previously entered orders.” Erickson v. Erickson, 998 So. 2d 1182, 
1183 (Fla. 1st DCA 2008) (quoting Huml v. Collins, 739 So. 2d 633, 634 (Fla. 3d DCA 1999)). 
This is because enforcement is distinct from determining or modifying. 
 
  2. Child Matters 
 
 Subject matter jurisdiction over child custody determinations is governed by the Uniform 
Child Custody Jurisdiction & Enforcement Act, which is codified in Chapter 61, Florida 
Statutes. Such determinations include requests for “legal custody, physical custody, residential 
care, or visitation with respect to a child,” and do not include “child support or other monetary 
obligation of an individual.” § 61.503(3), Fla. Stat.  
 
 A Florida court’s jurisdiction to hear child custody matters is set forth in the Uniform 
Child Custody Jurisdiction and Enforcement Act contained in Part II of Chapter 61 (hereinafter 
UCCJEA). Whether a Florida court can make an initial determination—defined in section 
61.503(8), Florida Statutes, as “the first child custody determination concerning a particular 
child”— as to child custody is exclusively governed by section 61.514, Florida Statutes. 
Whether a Florida court has exclusive, continuing jurisdiction over a child custody determination 
is governed by section 61.515, Florida Statutes. Whether a Florida court has jurisdiction to 
modify a child custody determination made by a court of another state is governed by section 
61.516, Florida Statutes. Temporary emergency jurisdiction is also permitted. § 61.516, Fla. 
Stat.  
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 A critical issue in whether a Florida court will have jurisdiction over child custody 
determinations is whether Florida is the child’s home state. This is because “[u]nder the 
UCCJEA, jurisdictional priority lies in the child’s home state.” Barnes v. Barnes, 124 So. 3d 
994, 995 (Fla. 4th DCA 2013) (quoting Karam v. Karam, 6 So. 3d 87, 90 (Fla. 3d DCA 2009)). 
If the child is older the 6 months of age, “home state” is defined to mean “the state in which a 
child lived with a parent or a person acting as a parent for at least 6 consecutive months 
immediately before the commencement of a child custody proceeding.” § 61.503(7), Fla. Stat. If 
the child is younger than 6 months of age, “home state” is defined to mean “the state in which 
the child lived from birth with any of the persons mentioned.” Id. “A period of temporary 
absence of any of the mentioned persons” is defined to be part of the relevant six-month period. 
Id. An example of an appellate court parsing the apparent linguistic “conflict between the 
jurisdiction provision [in § 61.514] providing for the exercise of jurisdiction…and the definition 
of ‘home state’” is Sarpel v. Eflanli, 65 So. 3d 1080, 1084 (Fla. 4th DCA 2011). The Fourth 
District Court of Appeal ultimately concluded “section 61.514(1)(a) permits the exercise of 
home state jurisdiction if, at any time during the six months preceding the filing of the custody 
proceeding, Florida qualified as the child’s home state.” Id.; see also M.A.C. v. M.D.H., 88 So. 
3d 1050, 1054 (Fla. 2d DCA 2012) (“We agree with the sound reasoning in Sarpel.”). 
 
 As with any other defect in subject matter jurisdiction, a child custody determination 
made without compliance with the UCCJEA is void. See Gonzalez v. Gonzalez, 654 So. 2d 257, 
259 (Fla. 3d DCA 1995) (“Because the trial court did not have subject matter jurisdiction over 
the child custody matter at the time it rendered the final judgment of dissolution, the portion of 
the final judgment awarding visitation rights to the husband is void and must be reversed.”). 
Such a defect may be raised for the first time on appeal. See Holub v. Holub, 54 So. 3d 585, 587 
(Fla. 1st DCA 2011). Similarly, an attorney’s fee award made in an action to modify a foreign 
custody award where the trial court lacked jurisdiction under the UCCJEA to make such a 
modification is void. See Greene v. Greene, 432 So. 2d 62 (Fla. 3d DCA 1983) (vacating Order 
Allocating Attorney’s Fees and noting that other orders entered by trial court which are not the 
subject of this appeal may be handled with a motion pursuant to Florida Rule of Civil Procedure 
1.540(b)). 
 
 However, it should be noted that the statutory requirement in section 61.522, Florida 
Statutes, that certain information be submitted to the court by each party, either in its first 
pleading or in an attached affidavit, is not jurisdictional. Instead, “when a party to a custody 
proceeding fails to allege such information, that party’s pleadings may be the subject of a proper 
motion to dismiss, and the opposing party may raise the pleading deficiency in defense of any 
request for custody.” Strommen v. Strommen, 927 So. 2d 176, 183 (Fla. 2d DCA 2006); see 
generally Fla. Power & Light Co. v. Canal Auth., 423 So. 2d 421, 423 (Fla. 5th DCA 1982) 
(discussing the differences between a pleading deficiency and lack of subject matter 
jurisdiction). Thus, the important distinction here is that time is of the essence in raising this 
defect. See Strommen, 927 So. 2d at 184 (reversing trial court’s order granting the wife relief 
under rule 1.540 because the wife’s alleging only that the UCCJEA affidavit is missing is not 
enough to render the circuit court’s judgments void and subject to collateral attack). 
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 Further, where Florida is determined to be the child’s home state so that a Florida court 
has subject matter jurisdiction over child custody determinations under the UCCJEA, “[p]ersonal 
jurisdiction is not required to make an out-of-state parent a party to a custody case.” Cleveland v. 
Cleveland, 692 So. 2d 304, 305 (Fla. 4th DCA 1997). Thus, a trial court’s finding that it never 
obtained personal jurisdiction over a party will not render the custody provision in a final 
judgment void. Id. However, lack of personal jurisdiction over a party will render void a child 
support determination, even if the support determination was made in connection with a custody 
request under the UCCJEA. See Jesse v. State, Dept. of Revenue on Behalf of Robinson, 711 So. 
2d 1179, 1181 (Fla. 2d DCA 1998). This is because determinations under the UCCJEA, by 
express definition, do not include decisions “relating to child support or any other monetary 
obligation.” § 61.503(3), Fla. Stat.  
 
 Finally, Chapter 88, Florida Statutes, codifies the Uniform Interstate Family Support Act. 
UIFSA provides the statutory basis for establishing subject matter jurisdiction over foreign child 
support orders, and applies to all proceedings for support or for modification of support orders, 
or proceedings for determination of parentage, commenced on or after July 1, 1997. Ch. 96-189, 
§ 13, Laws of Fla. This issue is more fully discussed in Section I.A.4, infra.  
 
  3. Paternity Matters 
 
 Subject matter jurisdiction over paternity determinations of a child is governed by 
Chapter 742, Florida Statutes. See § 742.011 & 742.06, Fla. Stat. Further, “where custody is not 
an issue…the UCCJEA does not prohibit Florida courts from maintaining subject matter 
jurisdiction over the paternity action.” Sanchez v. Fernandez, 915 So. 2d 192, 193 (Fla. 4th DCA 
2005) (finding that Florida trial court had subject matter jurisdiction over the father’s paternity 
action where the parties did not dispute that the mother shall retain custody of the minor child 
and no request for timesharing or visitation was made). Thus, paternity actions that include 
requests for child support and other monetary relief, but do not raise custody issues, will not be 
subject to the subject matter jurisdictional requirements of the UCCJEA. See Nissen v. Cortez 
Moreno, 10 So. 3d 1110, 1112 (Fla. 3d DCA 2009).  
 
 In any paternity pleading, subject matter jurisdiction over child custody matters such as 
residential care or timesharing is governed by the UCCJEA. See § 61.503(4), Fla. Stat. (defining 
a “child custody proceeding” as “a proceeding in which legal custody, physical custody, 
residential care, or visitation with respect to a child is an issue,” including a proceeding for 
paternity). Thus, the UCCJEA’s home state requirement must be satisfied. Therefore, a child’s 
conception in Florida, standing alone, is insufficient to confer subject matter jurisdiction on 
Florida courts over child custody matters. See Schaffer v. Ling, 76 So. 3d 940, 942 (Fla. 4th DCA 
2011) (“The mere fact of conception in this state is not such a tie to permit the courts of this state 
to exercise control in the face of express statutory authority precluding Florida from asserting 
jurisdiction [because Florida was not the child’s home state].”). Since subject matter and 
personal jurisdiction are separate and distinct concepts, the statute conferring personal 
jurisdiction over a party who conceives a child in Florida is inapposite. See Munnerlyn v. 
Wingster, 825 So. 2d 481, 483 (Fla. 5th DCA 2002) (“[T]he issue in this case is subject matter 
jurisdiction (i.e. the trial court’s authority to decide the issue of child custody), not personal 
jurisdiction.”). 
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 It might appear at first brush that there is a split of authority amongst the districts as to 
the appropriate standard of review of a trial court’s determination of subject matter jurisdiction 
regarding this issue. See Sanchez v. Fernandez, 915 So. 2d 192, 193 at n.1 (Fla. 4th DCA 2005) 
(“We note that the de novo standard of review used here for this issue is in conflict with the 
abuse of discretion standard of review used in the third and fifth districts.”). However, there is no 
actual conflict. In one set of cases, the trial court determined as a matter of law whether it had 
subject matter jurisdiction and therefore those appellate courts applied a de novo standard of 
review to that question of law. E.g., Sanchez, 915 So. 2d at 192; Nissen, 10 So. 3d at 1111; 
Hirsch v. Hirsch, 136 So. 3d 622, 623 (Fla. 2d DCA 2013). In the other set of cases, the trial 
court made factual findings concerning whether Florida was the child’s home state and therefore 
those appellate courts applied an abuse of discretion standard of review to that question of fact. 
E.g., Birnbaum v. Birnbaum, 615 So. 2d 241, 242 (Fla. 3d DCA 1993); Cruz v. Domenech, 905 
So. 2d 938, 940 (Fla. 3d DCA 2005); Beroes v. Florida Dept. of Revenue ex rel. Palacios, 958 
So. 2d 489, 492 (Fla. 3d DCA 2007) (“The trial court’s ruling regarding subject matter 
jurisdiction did not involve the resolution of any question of fact. The issue was decided as a 
matter of law. We, therefore, conclude that the trial court’s ruling regarding subject matter 
jurisdiction in this instance must be reviewed by this court de novo.”); Munnerlyn v. Wingster, 
825 So. 2d 481, 482 (Fla. 5th DCA 2002).  Thus, in all districts, the standard of review is de 
novo. 
 
  4. Modification of Foreign Support Orders 
 
 The Uniform Interstate Family Support Act (UIFSA) codified in Chapter 88, Florida 
Statutes, governs enforcement and modification of support and child support orders issued in 
another state.  
 
 Section 88.6031, Florida Statutes, provides that a Florida court may enforce a foreign 
support order, but may not modify same. See also § 88.2111(2), Fla. Stat. (“A tribunal of this 
state may not modify a spousal support order issued by a tribunal of another state or foreign 
country having continuing, exclusive jurisdiction over that order.”). Similarly, if a Florida court 
entered a support order, that court has “continuing, exclusive jurisdiction to modify the spousal 
support order throughout the existence of the support obligation.” Id. at (1). This is true even if 
all parties reside in another state at the time of the petition for modification of the Florida support 
order. E.g., Sootin v. Sootin, 41 So. 3d 993, 994 (Fla. 3d DCA 2010) (reversing Florida court’s 
transfer of modification case to a Tennessee court despite the two former spouses living in 
Tennessee because Florida entered the support order). One commentator has concluded that 
UIFSA “contains possibly the most cumbersome, redundancy filled, unscholarly, confusing and 
poorly written set of civil remedies imaginable.” Henry P. Trawick, Jr., Trawick’s Florida 
Practice & Procedure 501 (2006 ed.). 
 
 Note that if the provision in issue in the foreign order is not classified as a “support 
order,” a Florida court may not domesticate and enforce it under Chapter 88. See Weiss v. Weiss, 
973 So. 2d 1247, 1249-50 (Fla. 2d DCA 2008) (declining to domesticate and enforce a final 
judgment under Chapter 88 where the provision in issue was considered to be an award of 
equitable distribution). However, a Florida court may domesticate the order under Chapter 55, 
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which requires full faith and credit be given to foreign orders to enforce same. Since 
domestication here assumes that the decree is “not subject to modification,” the foreign order 
may only be enforced in Florida. Id. at 1250. Note that a Florida court may not have subject 
matter to resolve any domestication issues that the trial court reserved jurisdiction to resolve. 
 
 Section 88.6101, Florida Statutes, provides that a Florida court may enforce a foreign 
child support order, or may modify same if the requirements of either section 88.6111 or 
88.6131, Florida Statutes, are satisfied. Section 88.6131, Florida Statutes, only applies if “all of 
the parties who are individuals reside in this state and the child does not reside in the issuing 
state” Id. at (1). Otherwise, a Florida court will only have subject matter jurisdiction to modify a 
child support order issued in another state if the requirements of section 88.6111, Florida 
Statutes, are satisfied. See Arquette v. Rutter, 150 So. 3d 1259, 1261 (Fla. 5th DCA 2014) 
(noting that the issuing state’s losing continuing, exclusive jurisdiction does not automatically 
confer jurisdiction on a Florida court to modify the foreign child support order). Oddly, one of 
the jurisdictional requirements is that the petitioner is a “nonresident of this state.” § 
88.6111(1)(a)2, Fla. Stat. Thus, if the petitioner is a Florida resident, absent all parties filing 
“consents in a record in the issuing tribunal for a tribunal of this state to modify the support order 
and assume continuing exclusive jurisdiction,” a Florida court may not modify a foreign child 
support order. Id. at (1)(b); see also Arquette, 150 So. 3d at 1261. 
 
 The procedures for registration of each type of order are discussed in Section VIII.G., 
infra. 
 
  5. Writs 
 
 Florida Rule of Civil Procedure 1.630 and Florida Rule of Appellate Procedure 9.100 
govern extraordinary remedies such as writs. There are five (5) recognized writs: mandamus, 
prohibition, quo warranto, certiorari, and habeas corpus. However, this section will not discuss 
writs for quo warranto or habeas corpus because they are not relevant to family proceedings. 
 
   i. Certiorari 
 
 Since the Florida Supreme Court’s jurisdiction to hear cases is derived from the Florida 
Constitution, the Florida Supreme Court does not have “jurisdiction to entertain petitions for 
common law certiorari.” Trepal v. State, 754 So. 2d 702, 706 (Fla. 2000); see also Art. V § 3(b), 
FLA. CONST.; Fla. R. App. P. 9.030(a). Instead, the Court can only review a lower court’s 
decision concerning a writ of certiorari if sufficient jurisdictional grounds exist. District courts 
of appeal may issue writs of certiorari. Art. V, § 4(b)(3), FLA. CONST. Circuit courts may also 
issue such writs. Art. V, § 5(b), FLA. CONST. 
 
 Review by certiorari is appropriate when a lower tribunal exceeds its jurisdiction or an 
“order departs from the essential requirements of law, causing material injury to a petitioner 
throughout the remainder of the proceedings below and effectively leaving no adequate remedy 
on appeal.” Allstate Ins. Co. v. Langston, 655 So. 2d 91, 94 (Fla. 1995).  
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 There are four characteristics of review by certiorari that distinguish it from appellate 
review provided by law. First, certiorari is available only where there is no adequate remedy at 
law. See id. Second, certiorari is entirely discretionary with the court, as opposed to an appeal 
which is taken as a matter of right. Combs v. State, 436 So. 2d 93, 95-96 (Fla. 1983) (“In 
granting writs of common-law certiorari, …the district courts must be allowed a large degree of 
discretion so that they may judge each case individually.”). Third, the scope of review by 
certiorari is traditionally limited and much narrower than the scope of review on appeal. On 
appeal, all errors below may be corrected and judgments below may be modified, reversed, 
remanded with directions, or affirmed. Conversely, certiorari review is limited to “an inherent 
illegality or irregularity, an abuse of judicial power, [or] an act of judicial tyranny perpetrated 
with disregard of procedural requirements, resulting in a gross miscarriage of justice.” Jones v. 
State, 477 So. 2d 566, 569 (Fla.1985) (Boyd, C.J., concurring specially). Finally, certiorari will 
only lie to review judicial or quasi-judicial action, never purely legislative action, in 
contradistinction to review by appeal which is provided by law and by which the legislature can 
authorize review of a wider scope. See G-W Dev. Corp. v. Vill. of N. Palm Beach Zoning Bd. of 
Adjustment, 317 So. 2d 828, 831 (Fla. 4th DCA 1975). Essentially, a petition for “certiorari 
should not be used to grant a second appeal.” Haines City Cmty. Dev. v. Heggs, 658 So. 2d 523, 
526 (Fla. 1995). 
 
 For example, certiorari review is appropriate for “an erroneous order for genetic testing” 
because it “cannot be corrected through a direct appeal, for the improper genetic testing requiring 
a blood draw would have already been completed.” J.S. v. S.M.M., 67 So. 3d 1231, 1232 (Fla. 2d 
DCA 2011); see also T.D.D. v. M.J.D.D., 453 So. 2d 856, 857 (Fla. 4th DCA 1984) (granting 
certiorari as to the order compelling the husband to submit to HLA testing).  
 
 A trial court’s order finding that a foreign court, rather than a Florida court, had subject 
matter jurisdiction under the UCCJEA over a child custody matter was the proper subject of 
certiorari review. See Karam v. Karam, 6 So. 3d 87 Fla. 3d DCA 2009). In Karam, because the 
dismissal of the custody portion of the wife’s petition for dissolution amounted to a departure 
from the essential requirements of the law, and the injury caused by the departure was material 
and could not be corrected on post-judgment appeal, the petition for writ of certiorari was 
granted and the order under review was quashed. Id. at 91. 
 
   ii. Prohibition 
 
 The Florida Supreme Court, Art. V, § 3(b)(7), FLA. CONST., district courts of appeal, Art. 
V, § 4(b)(3), FLA. CONST., and circuit courts, Art. V, § 5(b), FLA. CONST., may issue writs of 
prohibition.  
 
 A writ of prohibition may be granted by a superior court only when a lower court, over 
which it has appellate and supervisory jurisdiction, is without jurisdiction or attempting to act in 
excess of its jurisdiction. State ex rel. Chiles v. Pub. Employees Relations Com’n, 630 So. 2d 
1093, 1094 (Fla. 1994); Mandico v. Taos Const., Inc., 605 So. 2d 850, 853 (Fla. 1992). 
“Prohibition will be invoked only in emergency cases to forestall an impending present injury 
where person seeking writ has no other appropriate and adequate legal remedy.” English v. 
McCrary, 348 So.2d 293, 297 (Fla. 1977). Florida Rule of Civil Procedure 1.630(d)(1) provides 
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that “[i]f the complaint shows a prima facie case for relief, the court shall issue an order nisi in 
prohibition.” 
 
 For example, a writ of prohibition may be brought to prohibit a circuit court from further 
proceeding in a child custody action where subject matter jurisdiction is lacking under the 
UCCJEA. E.g., Hofer v. Agner, 373 So. 2d 48 (Fla. 1st DCA 1979). Such a writ may also be 
brought where a trial court issues a writ of bodily attachment pursuant to section 61.11(2), 
Florida Statutes, intended to be executed and enforced outside the State of Florida. E.g., Sanders 
v. Laird, 865 So. 2d 649 (Fla. 2d DCA 2004). Another example of a proper request for a writ of 
prohibition is where a court denied, as legally insufficient, an initial motion for disqualification 
of the trial judge. See Wade v. Wade, 123 So. 3d 697 (Fla. 3d DCA 2013). 
 
   iii. Mandamus 
 
 The Florida Supreme Court, Art. V, § 3(b)(8), FLA. CONST., district courts of appeal, Art. 
V, § 4(b)(3), FLA. CONST., and circuit courts, Art. V, § 5(b), FLA. CONST., may issue writs of 
mandamus. 
 
 Mandamus is a common law remedy used to enforce an established legal right by 
compelling a person in an official capacity to perform an indisputable ministerial duty required 
by law. The official’s legal duty must be “ministerial in nature and not discretionary.” Lee 
County v. State Farm Mut. Auto. Ins. Co., 634 So. 2d 250, 251 (Fla. 2d DCA 1994). A 
ministerial duty is one which is “positively imposed by law to be performed at a time and in a 
manner or upon conditions which are specifically designated by the law itself absent any 
authorization of discretion.” Solomon v. Sanitarians’ Registration Bd., 155 So. 2d 353, 356 (Fla. 
1963). 
 
 “A party petitioning for a writ of mandamus must establish a clear legal right to 
performance of the act requested, an indisputable legal duty, and no adequate remedy at law.” 
Chandler v. City Of Greenacres, 140 So. 3d 1080, 1083 (Fla. 4th DCA 2014) (quoting Smith v. 
State, 696 So. 2d 814, 815 (Fla. 2d DCA 1997)). According to Florida Rule of Civil Procedure 
1.630(b), a petition for writ of mandamus must “contain the facts on which the plaintiff relies for 
relief, a request for the relief sought, and, if desired, argument in support of the petition with 
citations of authority.” Further, “[i]f the complaint shows a prima facie case for relief, the court 
shall issue an alternative writ of mandamus.” Id. at (d)(2). “Once an alternative writ has issued, 
the burden is on the respondent to come forth with facts upon which it refused to perform its 
legal duty.” Smith, 696 So. 2d at 816. 
 
 For example, a timely objection to a magistrate referral may be raised through a writ of 
mandamus or a writ of prohibition. See Garcia v. Garcia, 958 So. 2d 947, 949 (Fla. 3d DCA 
2007) (granting mandamus to require trial court to hear and determine case).  
 
  6. Objections 
 
 Subject matter jurisdiction is a power that arises solely by virtue of law; it cannot be 
created by waiver, acquiescence or agreement of the parties. Chapoteau v. Chapoteau, 659 So. 
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2d 1381, 1384 (Fla. 3d DCA 1995). A judgment entered by a court which lacks subject matter 
jurisdiction is void. Strommen v. Strommen, 927 So. 2d 176, 179 (Fla. 2d DCA 2006). Therefore, 
challenges to a court’s subject matter jurisdiction may be raised at any time, including for the 
first time on appeal. Fla. R. Civ. P. 1.140(h)(2). However, absent a timely appeal, a collateral 
attack under Florida Rule of Civil Procedure 1.540 is the only procedural vehicle available to set 
aside a final judgment entered by a court lacking subject matter jurisdiction. See Wolverton v. 
Wolverton, 760 So. 2d 1092, 1092 (Fla. 2d DCA 2000); see also McGhee v. Biggs, 974 So. 2d 
524, 526 (Fla. 4th DCA 2008). 
 
 B. Jurisdiction Over the Person 
 
 Satisfying the jurisdictional requirements to petition for dissolution discussed above 
confers only jurisdiction for the court to dissolve the marriage; if additional relief is sought, 
jurisdiction is required for each type of relief sought. See Orbe v. Orbe, 651 So. 2d 1295, 1297 
(Fla. 5th DCA 1995) (“[I]f the court has personal jurisdiction over only one spouse, it can still 
dissolve the marital relationship of the parties…without addressing the property rights and 
obligations of the parties.”). There are three types of jurisdiction a court may have over a person: 
quasi in rem, in rem, and in personam. A Florida court has jurisdiction to entertain an action in 
personam over persons within its territory, to entertain an action in rem with respect to things 
within its territory, and to entertain an action quasi in rem to enforce a personal claim against the 
defendant to the extent of applying the thing or property seized in satisfaction of the claim. T.J.K. 
v. N.B., 237 So. 2d 592, 594 (Fla. 4th DCA 1970).  
 
 The standard of review for the issue of personal jurisdiction over a non-resident is de 
novo. Kopecky v. Kopecka, 967 So. 2d 1109, 1111 (Fla. 4th DCA 2007).  
 
  1. Quasi in rem & in rem 
 
 Both types of in rem jurisdiction, in a dissolution of marriage action, are obtained when a 
non-resident party is served by constructive service pursuant to section 49.011(4), Florida 
Statutes, and property within Florida’s territory is properly described pursuant to section 49.08, 
Florida Statutes. See Davis v. Dieujuste, 496 So. 2d 806, 808 (Fla. 1986). The specific property 
description must be included in both the petition for dissolution and the notice of action. See 
Montano v. Montano, 520 So. 2d 52, 53 (Fla. 3d DCA 1988). Failure to comply with the 
property description requirement precludes the trial court from having jurisdiction to dispose of 
the property. See Lahr v. Lahr, 337 So. 2d 837, 838 (Fla. 2d DCA 1976); Steffens v. Steffens, 593 
So. 2d 1156, 1158 (Fla. 2d DCA 1992) (holding that the provisions of a final judgment 
distributing a certificate of deposit to the wife were void for lack of personal jurisdiction over the 
husband where the description of the certificate of deposit did not satisfy the specificity 
requirement). The requirements for constructive service are discussed in Section III.C, infra. 
 
 In rem actions seek to affect a person’s interest in a specific thing, also known as the res, 
and include actions for divorce and partition. However, a court’s jurisdiction over property in 
both actions is limited by state boundaries. See Polkowski v. Polkowski, 854 So. 2d 286, 286 
(Fla. 4th DCA 2003) (“Like lines in the sand, state boundaries determine a court’s jurisdiction 
over real property.”); see also Gelkop v. Gelkop, 384 So. 2d 195, 200-01 (Fla. 3d DCA 1980), 
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overruled on other grounds (reversing final judgment where the trial court attempted to equitably 
distribute marital property “located in Israel and thus were outside the territorial jurisdiction of 
the court”). Thus, a Florida court cannot order a partition of property located in another state. See 
id. Similarly, a foreign judgment which purports to partition property located in Florida will not 
be entitled to full faith and credit or enforcement because it, to the extent it directly affected the 
title to realty in another state, was entered without jurisdiction. See Sammons v. Sammons, 479 
So. 2d 223, 225 (Fla. 3d DCA 1985). However, neither case should be read as standing for the 
proposition that a trial court is powerless to enforce remedies involving lands beyond the 
jurisdiction of the court. “Certainly the contrary is true. However, in order to do so the court’s 
jurisdiction must be exercised over the parties as distinguished from the land.” Parra v. Parra, 
362 So. 2d 380, 382 (Fla. 1st DCA 1978). Thus, a trial court may compel a party’s performance 
of an act relative to the out-of-state property. See id.  
 
 A Florida trial court which only has quasi in rem or in rem jurisdiction may dissolve the 
parties’ marriage, dispose of the real property at issue in Florida, and award child custody if there 
is jurisdiction under the UCCJEA; that trial court may not, however, award child support, 
alimony, or attorney’s fees. See Montano, 520 So. 2d at 53; Marshall v. Marshall, 988 So. 2d 
644, 648 (Fla. 4th DCA 2008) (stating that there was no personal jurisdiction over the husband to 
resolve support, equitable distribution, and alimony issues because those claims did not arise out 
of the property’s ownership); but see Pestana v. Pestana, 486 So. 2d 666, 668 (Fla. 1st DCA 
1886) (affirming trial court’s award of alimony and child support based on in rem jurisdiction, 
but reversing “any part of the order which purports to order the appellant to pay any sum of 
money,” as well as the award of attorney’s fees).  
 
 Partition actions apply to real property and personal property located in Florida and are 
governed by Chapter 64, Florida Statutes. Owning real or personal property within the state is 
sufficient to subject a party to the court’s in rem jurisdiction for a partition action. See § 48.193 
(1)(a)3, Fla. Stat. A partition action may be brought as an independent action after dissolution, or 
by a separate count in the dissolution proceeding seeking supplemental partition. See Davis v. 
Dieujuste, 496 So. 2d 806, 809 (Fla. 1986). Section 64.041, Florida Statutes, sets forth the 
pleading requirements for a claim for partition, and includes a “description of the lands of which 
partition is demanded,” as well as “the quantity held by each” person interested in the land. 
Notably, the party requesting partition must have title to the land, as otherwise “partition is not 
available even if the plaintiff might have an equitable interest in the land.” Dietrich v. Winters, 
798 So. 2d 864, 866 (Fla. 4th DCA 2001) (citing Rountree v. Rountree, 101 So. 2d 43, 44 (Fla. 
1958)). 
 
 A trial court cannot order partition of property incident to a dissolution of marriage where 
neither party filed the requisite pleadings for partition. Murbach v. Murbach, 490 So. 2d 253, 
254 (Fla. 2d DCA 1986); but see Savage v. Savage, 556 So. 2d 1213, 1214 (Fla. 2d DCA 1990) 
(finding that husband’s plea for partition in his complaint, though lacking a legal description of 
the property, substantially complied with section 64.041, and that it should have been granted). 
This is true even if there is “a general prayer for equitable division of the parties’ property in the 
petition for dissolution of marriage.” Lift v. Lift, 1 So. 3d 259, 261 (Fla. 4th DCA 2009). If 
partition is properly pled, and the issue is ripe for determination at the time of the final hearing, 
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the trial court cannot reserve jurisdiction on the issue. Collinsworth v. Collinsworth, 624 so. 2d 
287, 290 (Fla. 1st DCA 1993). 
 
  2. In personam 
 
  “If the court has personal jurisdiction over both parties, the court can and should resolve 
all issues between the parties including property disputes and questions of support and equitable 
distribution.” Orbe, 651 So. 2d at 1297; see also Scott-Lubin v. Lubin, 49 So. 3d 838, 840 (Fla. 
4th DCA 2010). In personam jurisdiction exists if the person is a Florida resident. Patten v. 
Mokher, 184 So. 29, 30 (Fla. 1938) (“As to residents of Florida, the Circuit Courts have 
jurisdiction over them regardless of the county in which they reside and when reached by 
summons, they become subject to the orders and decrees of the Court.”). Further, such 
jurisdiction exists if the defendant voluntarily appears and waives all jurisdictional objections or 
otherwise consents to jurisdiction in Florida courts. See Brown v. Brown, 786 So. 2d 611, 613 
(Fla. 1st DCA 2001) (finding that consent to Florida courts’ jurisdiction was contained in 
Kentucky decree); Walsh v. Walsh, 388 So. 2d 240, 241-42 (Fla. 2d DCA 1980) (finding that 
consent to Florida courts’ jurisdiction was contained in a property settlement agreement that was 
properly incorporated into divorce decree). 
 
 In personam jurisdiction may also be acquired: (i) pursuant to Florida’s long-arm statute. 
See § 48.193, Fla. Stat.; or (ii) by personal service on a non-resident who is found within 
Florida’s territory when the person’s presence is voluntary, not because of fraud or trick, and not 
to appear in court on an unrelated matter. See Wolfson v. Wolfson, 455 So. 2d 577, 578 (Fla. 4th 
DCA 1984). This latter method is sometimes referred to as “tag” service. When this method is 
used, the court’s personal jurisdiction is both created and activated at the exact same moment. 
 
   i. Using Florida’s Long-Arm Statute 
 
 Long-arm personal service is a product of the realization that it is unreasonable to require 
a party to lure the prospective respondent into the state so that in personam jurisdiction could be 
achieved. Mouzon v. Mouzon, 458 So. 2d 381, 384 (Fla. 5th DCA 1984). Thus, the long-arm 
statute comes into play when there is not already territorial jurisdiction or personal jurisdiction 
has not otherwise been acquired. When properly perfected, long-arm personal service outside the 
state is the equivalent of personal service within the state. Id. at 383-84.  
 
 Determining in personam jurisdiction under Florida’s long-arm statute is a two-prong 
analysis. First, “the complaint must allege sufficient facts as to bring the action within the reach 
of the long-arm statute.” Marshall v. Marshall, 988 So. 2d 644, 648 (Fla. 4th DCA 2008). Thus, 
specific allegations demonstrating the relevant jurisdictional facts must be alleged; failure to 
adequately do so voids any attempted service under the long-arm statute. Weiler v. Weiler, 861 
So. 2d 472, 478 (Fla. 5th DCA 2003). Second, if the complaint does allege sufficient facts, “the 
defendant must have sufficient minimum contacts with the state to satisfy constitutional due 
process requirements.” Marshall, 988 So. 2d at 648. The enumerated statutory conduct is merely 
the legislature’s determination of the requisite basis for obtaining jurisdiction over nonresident 
defendants as far as Florida is concerned; the legislature has not specifically addressed whether 
the federal constitutional requirement of minimum contacts has been met. Venetian Salami Co. v. 
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Parthenais, 554 So. 2d 499, 500 (Fla. 1989). This is because, “[a]s a practical matter, it could not 
do so because each case will depend upon the facts.” Id. Thus, while “[t]he mere proof of any 
one of the several circumstances enumerated in section 48.193 as the basis for obtaining 
jurisdiction of nonresidents does not automatically satisfy the due process requirement of 
minimum contacts, the Florida Supreme Court recognized “that implicit within several of the 
enumerated circumstances are sufficient facts which if proven, without more, would suffice to 
meet the requirements of International Shoe Co.” Venetian Salami Co., 554 So. 2d at 502. 
 
 If a party wants to “contest the allegations of the complaint concerning jurisdiction or to 
raise a contention of minimum contacts,” that party “must file affidavits in support of his 
position.” Venetian Salami Co., 554 So. 2d at 502. Once such affidavits are filed, the “burden is 
then placed upon the plaintiff to prove by affidavit the basis upon which jurisdiction may be 
obtained.” Id. If the relevant facts set forth in the respective affidavits are in direct conflict, then 
the trial court must hold a limited evidentiary hearing in order to determine the jurisdiction issue. 
Id. at 503. 
 
 Section 48.193, Florida Statutes, sets forth two ways in which a petitioner may obtain 
personal jurisdiction over someone who is absent from the state in a family law context: (1) if the 
individual maintained a “matrimonial domicile in this state” at the time the action was 
commenced, or (2) if the defendant was a “resident of this state preceding the commencement of 
the action whether cohabiting or not.” Id. at (1)(a)5. 
 
 With respect to the first way, having a matrimonial domicile in Florida at the time the 
action was filed, it is important to note that: 
 


There is a difference between the terms “domicile” (sometimes referred to as 
legal, permanent or primary residence) and “residence.” Domicile involves the 
intent of an individual to make Florida his or her legal residence. It is the place 
where an individual has a true, fixed and permanent home, to which he intends to 
return whenever he is absent. A person can have only one legal residence or 
domicile. On the other hand, a person may have several “residences.”  The 
difference between domicile and residence is a matter of objective fact….The best 
proof of domicile is where the individual says it is, because intent is highly 
significant. Removal from one’s domiciliary jurisdiction without the intent to 
change one’s domicile is insufficient. Once established domicile continues until it 
is superceded [sic] by a new domicile. 


 
Weiler v. Weiler, 861 So. 2d 472, 476-77 (Fla. 5th DCA 2003) (emphasis added; internal 
citations omitted). Thus, the requirement that the parties maintain a “matrimonial domicile” at 
the time of the commencement of the action means, by definition, a place where the parties live 
together as husband and wife either actually or constructively. Id. at 477; see also Black’s Law 
Dictionary 978 (6th ed. 1990) (defining “matrimonial domicile”). The Fifth District Court of 
Appeal specifically rejected “the idea that one spouse may unilaterally change the parties’ 
matrimonial domicile simply by changing his or her driver’s license and voter registration, 
without evidence of a corresponding mutual intent on the part of the other spouse to do so.” Id. at 
478.  
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 With respect to the second way, being a Florida resident before the action was filed, there 
is an implied proximity requirement that is determined in light of the totality of the 
circumstances. See Shammay v. Shammay, 491 So. 2d 284, 285 (Fla. 3d DCA 1986); Garrett v. 
Garrett, 652 So. 2d 378, 379 (Fla. 1st DCA 1994), approved, 668 So. 2d 991 (Fla. 1996). “The 
fact that a defendant resided in Florida at some point in time is insufficient to support jurisdiction 
under this clause.” Weiler, 861 So. 2d at 478. 
 
 For additional information on personal jurisdiction, see Mark A. Sessums & Brian M. 
Monk, A Wrinkle in Time: Personal Jurisdiction’s Evolution—Pleading, Proving, and Defending 
Personal Jurisdiction Issues, 87 Fla. B.J. 16 (Nov. 2013). 
 
  3. Objections 
 
 A party need not enter a special appearance to contest personal jurisdiction, as such a 
defense may now be asserted either in a responsive pleading or by motion. Fla. R. Civ. P. 
1.140(b)(2). However, if lack of personal jurisdiction is not timely raised, the defense is waived. 
It is well established that if a party takes some step in the proceedings which amounts to a 
submission to the court’s jurisdiction, then it is deemed that the party waived his right to 
challenge the court’s jurisdiction regardless of the party’s intent not to concede jurisdiction. 
Scott-Lubin v. Lubin, 49 So. 3d 838, 840 (Fla. 4th DCA 2010) (reversing trial court’s decision to 
set aside the final judgment on the grounds of lack of personal jurisdiction because the husband 
participated in this case, albeit at a post-judgment hearing, without raising a contemporaneous 
objection to the court’s exercise of jurisdiction); see also Babcock v. Whatmore, 707 So. 2d 702, 
704 (Fla. 1998) (“[A] defendant waives a challenge to personal jurisdiction by seeking 
affirmative relief—such requests are logically inconsistent with an initial defense of lack of 
jurisdiction.”). Thus, a special appearance only for the purpose of contesting jurisdiction is 
critical to avoid any waiver of the jurisdictional issue. 
 
 Notably, defensive actions do not constitute requests for affirmative relief and therefore 
will not waive a challenge to personal jurisdiction. See e.g., Gustafasson v. Levine, 186 So. 3d 
562, 564 (Fla. 4th DCA 2015) (holding that the father did not waive the defense of lack of 
personal jurisdiction by filing a limited notice of appearance, making and subsequently 
withdrawing two discovery requests, and agreeing to an order extending a discovery deadline, as 
those actions “were purely defensive in nature”); Babcock, 707 So. 2d at 705 (categorizing the 
former husband’s motion for relief from judgments not as a plea for affirmative relief, but rather 
as a defensive motion seeking to avoid the judgments); Heineken v. Heineken, 683 So. 2d 194, 
197 (Fla. 1st DCA 1996) (concluding that the former husband’s seeking to recover his attorney’s 
fees incurred in asserting his personal jurisdiction defense was not a request for affirmative 
relief, but was purely defensive in nature). 
 
 Finally, there are situations where a party may enter a limited appearance for one issue, 
yet still preserve any objection to personal jurisdiction on other issues. One such example is 
when a non-resident father files a motion to dismiss for lack of personal jurisdiction yet 
participates in a paternity proceeding under the UCCJEA. See Hollowell v. Tamburro, 991 So. 2d 
1022 (Fla. 4th DCA 2008) (noting that the father’s objection to personal jurisdiction was based 
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on the mother’s failure to establish long-arm jurisdiction over him). This is because section 
61.510(1), Florida Statutes, provides that a party to a child custody proceeding under the 
UCCJEA “is not subject to personal jurisdiction in this state for another proceeding or purpose 
solely by reason of having participated, or of having been physically present for the purpose of 
participating, in the proceeding.” Thus, the father is allowed to participate in the paternity 
proceeding without waiving an objection to personal jurisdiction on financial issues. Hollowell, 
991 So. 2d at 1024-26.  
 
  4. Third Parties 
 
 There are two ways third parties who are not named in an initial pleading may become 
parties to an action. One is when an existing party joins a third party to an action. Florida Rule of 
Civil Procedure 1.210 and Florida Family Law Rule of Procedure 12.210 govern who may be 
made a party to an action. A party not named in a pleading cannot become a party to an action 
merely by appearing in court and defending, even upon a party’s behalf. See Fine v. Fine, 400 
So. 2d 1254, 1255 (Fla. 5th DCA 1981) (dismissing husband’s second wife’s appeal where she 
was not named in dissolution action, even though she filed an answer to the petition and 
contested the relief sought). The standard of review of an order of dismissal for lack of standing 
is de novo. Nevitt v. Bonomo, 53 So. 3d 1078, 1081 (Fla. 1st DCA 2010). 
 
 The second way is when a non-party intervenes. Florida Rule of Civil Procedure 1.230 
and Florida Family Law Rule of Procedure 12.230 govern who may intervene in an action. 
“[I]ntervention pursuant to rule 1.230 is a matter of discretion.” Union Cent. Life Ins. Co. v. 
Carlisle, 593 So. 2d 505, 507 (Fla. 1992); see also Author’s Comment—1967, Rule 1.230 
(“[A]lthough intervention under the rule is classified as of right…the court in its discretion, 
considering the time of application as well as other factors, may deny the intervention or allow it 
upon conditions.”). The Florida Supreme Court has set forth a two-part analysis to determine 
whether intervention is proper. Union, 593 So. 2d at 507-08. First, the trial court must determine 
that the interest asserted is appropriate to support intervention. Id. at 507. The interest which will 
entitle a person to intervene: 
 


[M]ust be in the matter in litigation, and of such a direct and immediate character 
that the intervenor will either gain or lose by the direct legal operation and effect 
of the judgment. In other words, the interest must be that created by a claim to the 
demand in suit or some part thereof, or a claim to, or lien upon, the property or 
some part thereof, which is the subject of litigation. 
 


Morgareidge v. Howey, 78 So. 14, 15 (Fla. 1918). Once the trial court determines that the 
requisite interest exists, it must exercise its sound discretion to determine whether to permit 
intervention. Union, 593 So. 2d at 507. In deciding this question the court “should consider a 
number of factors, including the derivation of the interest, any pertinent contractual language, the 
size of the interest, the potential for conflicts or new issues, and any other relevant 
circumstance.” Id. at 507-08. Second, the court must determine the parameters of the 
intervention, which “should be limited to the extent necessary to protect the interests of all 
parties.” Id. at 508. 
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 Decisions to grant or deny a motion to intervene are reviewed for an abuse of discretion. 
See Goodman v. Goodman, 126 So. 3d 310, 313 (Fla. 3d DCA 2013) (reviewing a denial of a 
motion to intervene under an abuse of discretion standard); Hausmann ex rel. Doe v. L.M., 806 
So. 2d 511, 513 (Fla. 4th DCA 2001) (reviewing an order granting intervention for an abuse of 
discretion). 
 
   i. Corporations 
 
 A corporation may be joined by a party to a dissolution action. Joinder is proper where a 
party’s intimacy with the corporation makes the other party’s actions against them inextricably 
intertwined. Hoecker v. Hoecker, 426 So. 2d 1191, 1192 (Fla. 4th DCA 1983) (reversing 
dismissal of the husband’s corporation where the parties’ course of conduct demonstrated a 
blending of marital and business partnerships and the husband testified that he “was the 
company”); Barineau v. Barineau, 662 So. 2d 1008 (Fla. 1st DCA 1995) (finding that the assets 
of a party’s alter ego, albeit a non-profit corporation, could be considered in achieving equitable 
distribution in dissolution action). However, when a petition for dissolution attempts to state a 
cause of action against a corporation and the only relief sought is injunctive in nature, “the 
corporations should [be] dismissed.” Thoni Transport Co. v. Thoni, 155 So. 2d 838, 838 (Fla. 3d 
DCA 1963).  
 
 A “trial court has no power to order a transfer of corporate assets without joinder of the 
corporation.” Ashourian v. Ashourian, 483 So. 2d 486, 486 (Fla. 1st DCA 1986); see also Ehman 
v. Ehman, 156 So. 3d 7 (Fla. 2d DCA 2014) (reversing portion of equitable distribution that 
awarded three real properties belonging to a limited liability company, where the company was 
never made a party to the dissolution proceedings). However, joinder of the corporation may not 
be necessary for the trial court to award the relief requested. This is because the trial court may 
order a party to take some action with respect to the assets of a non-party corporation. See 
Goedmakers v. Goedmakers, 520 So. 2d 575, 577 at n.3 (Fla. 1988) (“The trial court clearly has 
authority to order the wife to transfer stock owned by her [in the corporation] to the husband.”). 
 
   ii. Grandparents 
 
 Generally, grandparents do not have standing to request visitation with or custody over 
their grandchildren absent an emergency or unfitness of the parents. See Sullivan v. Sapp, 866 
So. 2d 28 (Fla. 2004) (declaring unconstitutional § 61.13(2)(b), which permitted grandparent 
visitation); Richardson v. Richardson, 766 So. 2d 1036 (Fla. 2000) (declaring unconstitutional § 
61.13(7), which authorized custody for grandparents and clearly gave them the right to intervene 
in a custody dispute); Von Eiff v. Azicri, 720 So. 2d 510 (Fla. 1998) (declaring unconstitutional § 
752.01, entitled “Grandparental Visitation Rights”). The Florida Supreme Court’s longstanding 
view is that “the natural parent ha[s] a clear preference to custody over all others based upon the 
status of parenthood.” In re Guardianship of D.A. McW, 460 So. 2d 368, 369-70 (Fla. 1984).  
 
 A grandparent’s lack of standing is premised on the Florida Constitution’s guarantees to a 
right to privacy because such right includes a parent’s fundamental right to rear his or her child 
free from governmental intrusion and control. See Von Eiff, 720 So. 2d at 513; Art. I, § 23, FLA. 
CONST. Thus, the statutes attempting to confer visitation and custody rights on grandparents were 
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declared unconstitutional because each “violate[d] a natural parent’s fundamental right to raise 
his or her child absent a compelling state justification,” which can be satisfied only “when [the 
state] acts to prevent demonstrable harm to a child.” Von Eiff, 720 So. 2d at 515. Thus, a 
condition precedent to grandparent standing is an “essential showing of harm to the child.” 
Sullivan, 866 So. 2d at 36. Instead, all of the statutes declared unconstitutional relied on a best 
interest standard to confer rights on grandparents, despite the Florida Supreme Court’s repeated 
holding that “the best interest of the child standard is not sufficient.” Sullivan, 866 So. 2d at 38; 
see also Beagle v. Beagle, 678 So. 2d 1271, 1276-77 (Fla. 1996); Von Eiff, 720 So. 2d at 514; 
Saul v. Brunetti, 753 So. 2d 26, 29 (Fla. 2000); Richardson, 766 So. 2d at 1039-40. 
 
 Even where a parent once agreed to grandparent visitation in an order, that agreement is 
not a waiver of that parent’s right to later enforce his constitutional privacy right to raise his 
child free from government intrusion and revoke his agreement for grandparent visitation. See 
Forbes v. Chapin, 917 So. 2d 948, 951 (Fla. 4th DCA 2005). This conclusion is premised on the 
“presumption against the waiver of constitutional rights,” and the requirement that “for a waiver 
to be effective it must be clearly established that there was an intentional abandonment of a 
known right.” Id. Further, “where there is doubt as to whether a constitutional right is waived, 
such doubt should be resolved in favor of the party in whom the right is vested.” Id.  
 
 Section 751.03, Florida Statutes, which permits an “extended family member” to petition 
the court for “temporary or concurrent custody” of a child, has not been declared 
unconstitutional. Notably, if temporary custody is being requested, the petition must include 
statements regarding either “the consent of the child’s parents, or the specific acts or omissions 
of the parents which demonstrate that the parents have abused, abandoned, or neglected the child 
as defined in chapter 39.” Id. at (9). However, section 751.02, Florida Statutes, limits eligible 
extended family members to either those with “signed, notarized consent of the child’s legal 
parents,” id. at (1)(a), or those who are “caring full time for the child in the role of a substitute 
parent and with whom the child is presently living.” Id. at (1)(b). Thus, where a child was merely 
visiting with grandparents for the summer pursuant to a Minnesota court’s ordered visitation, the 
grandparents lacked standing to petition for temporary custody, despite making sufficient 
allegations of harm to the child. J.R.B. v. J.L.B., 85 So. 3d 1167 (Fla. 4th DCA 2012). However, 
the appellate court did note that its decision did not preclude the grandparents or the Department 
of Children and Families from bringing a dependency action pursuant to Chapter 39, Florida 
Statutes. 
 
 Finally, while a Florida court is required to recognize and give full faith and credit to a 
foreign judgment awarding grandparent visitation, the trial court may modify that judgment after 
domestication to terminate grandparent visitation rights based on Florida’s public policy which 
“subordinates grandparent visitation rights to the superior rights of a parent.” See Fazzini v. 
Davis, 98 So. 3d 98, 103 (Fla. 2d DCA 2012). The father’s proper domestication in Florida of the 
Virginia court’s judgment made it enforceable as a Florida judgment. Id. at 102. Upon petition 
for modification to terminate grandparent visitation, the appellate court found that same should 
have been granted because the grandparent made “no showing of legally cognizable harm” and 
therefore had no right to timesharing with the child in Florida. Id. at 104. 
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   iii. Same-Sex Partners Claiming to be de facto or Psychological   
   Parents 
 
 As the law is currently written, same-sex partners claiming to be de facto or 
psychological parents do not have standing to seek timesharing with children that are not legally 
recognized as their biological children. See Russell v. Pasik, 178 So. 3d 55 (Fla. 2d DCA 2015). 
This lack of standing is premised on the principle that the legally recognized parent “has a 
constitutional privacy interest in the raising of her children, including determining with whom 
they are allowed to spend time.” Id. at 58. Further, section 61.13, Florida Statutes, which 
governs timesharing, by its express terms “applies only to parents’ visitation rights and does not 
extend to nonparents.” Russell, 178 So. 3d at 59. Therefore, a person’s “standing to petition the 
court for timesharing is dependent on her being a ‘parent’ within the meaning of the Florida 
Statutes.” Id. Since “the law is clear: those who claim parentage on some basis other than 
biology or legal status do not have the same rights, including the right to [timesharing], as the 
biological or legal parents,” a person claiming to be a de facto or psychological parent does not 
have standing to seek timesharing with children that are not legally recognized as theirs. Id. 
 
 Further, even the non-biological/non-legal parent’s assumption of parental 
responsibilities and active care for the child is still insufficient to give rise to an inchoate right to 
be a parent. Id. at 60. This is because, as the Florida Supreme Court made clear in D.M.T. v. 
T.M.H., 129 So. 3d 320 (Fla. 2013), it is the biological connection between parent and child that 
gives rise to this right. Id. at 338. Thus, when there is “not a biological connection between 
petitioner and child and it is a nonparent that is seeking to establish legal rights to a child, there is 
no clear constitutional interest in being a parent.” Russell, 178 So. 3d at 60. Expanding the 
definition of a parent to fit facts such as these must be instituted by the legislature. Id. at 61. 
 
 Notably, same-sex marriage in Florida was only recently recognized. See Obergefell v. 
Hodges, 135 U.S. 2071, 135 S. Ct. 2584 (2015) (holding that same-sex couples have a 
constitutional right to marriage); Brenner v. Scott, 999 F. Supp. 2d 1278 (N.D. Fla. 2014) 
(striking down Florida’s ban on same-sex marriage). Thus, it is unclear whether the parties in 
Russell being married when the children at issue were born would have been sufficient to grant 
the non-biological parent standing to seek visitation. However, regardless of marital status, 
Florida law does permit the non-biological parent in a same-sex relationship to adopt a child, and 
that would guarantee the rights of the parent. See § 63.172(1)(c), Fla. Stat. 
 
   iv. Minor Children 
 
 Florida Family Law Rule of Procedure 12.210 provides that a child is not an 
indispensable party for a dissolution of marriage action or action involving a parenting plan. 
Florida Family Law Rule of Procedure 12.407 provides that “no minor child shall be deposed or 
brought to a deposition, brought to court to appear as a witness, or to attend a hearing, or 
subpoenaed to appear at a hearing without prior order of the court based on good cause shown 
unless in an emergency situation.” A trial court does not have authority to issue an order directed 
to children to perform any acts in the context of a chapter 61 proceeding. Tomaso v. Rivazfar, 
701 So. 2d 407, 408 (Fla. 1st DCA 1997). 
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 If a child under the age of eighteen (18) seeks emancipation, a petition requesting same 
must be filed in the circuit court. § 743.015, Fla. Stat. The petition must include, inter alia, a 
statement of the child’s “character, habits, education, income, and mental capacity for business, 
and an explanation of how the needs of the minor with respect to food, shelter, clothing, medical 
care, and other necessities will be met.” Id. at (2)(d). The standard for granting the petition is 
whether the “removal of the disabilities of nonage is in the minor’s best interest.” Id. at (6) & (7). 
If the petition is granted, it “shall have the effect of giving the minor the status of an adult for 
purposes of all criminal and civil laws of the state, and shall authorize the minor thereafter to 
exercise all of the rights and responsibilities of persons who are 18 years of age or older.” Id.  
 
 A child born during a marriage is presumed to be the legitimate and legal child of the 
husband and wife. See In re Ruff's Estate, 32 So. 2d 840, 843 (Fla. 1947); G.T. v. Adoption of 
A.E.T., 725 So. 2d 404, 410 (Fla. 4th DCA 1999). The presumption of legitimacy of a child born 
in wedlock is “one of the strongest presumptions known to the law,” Tijerino v. Estrella, 843 So. 
2d 984, 985 (Fla. 3d DCA 2003), and is based on the policy of protecting both the child’s 
welfare and the child from the stigma of illegitimacy. Dep’t of Health & Rehab. Services v. 
Privette, 617 So. 2d 305, 307 (Fla. 1993). Thus, the Florida Supreme Court requires that “before 
a [genetic] blood test can be ordered” in cases where a child is presumed legitimate, the trial 
court is required to appoint a guardian ad litem to represent the child. Id. at 308. This is because 
“[o]nce children are born legitimate, they have a right to maintain that status both factually and 
legally if doing so is in their best interests.” Id. at 307. Further, “[t]he child as represented by the 
guardian ad litem is an indispensable party, since the child’s best interests are the primary issue 
of the proceeding.” Id. at 308, n.5. A trial court’s failure to appoint a guardian ad litem and hold 
an evidentiary hearing when the principles of Privette apply constitutes reversible error. See, e.g., 
Wallis v. Sikes, 801 So. 2d 290 (Fla. 1st DCA 2001); White v. White, 661 So. 2d 940 (Fla. 5th 
DCA 1995). 
 
 The party seeking the genetic test bears the burden of proving the following elements by 
clear and convincing evidence: (i) the complaint is apparently accurate factually, is brought in 
good faith, and is likely to be supported by reliable evidence, and (ii) the child’s best interests 
will be better served even if the blood test later proves the child’s factual illegitimacy. In 
determining whether testing is in the child’s best interests, “the trial court must consider the 
ability and willingness of the putative father to assume parental responsibilities in the event he is 
found to be the child’s biological father.” Ownby v. Ownby, 639 So. 2d 135, 138 at n.3 (Fla. 5th 
DCA 1994).  
 
 The Florida Supreme Court later clarified the scope of Privette to be limited to those 
cases of “contested paternity involving blood tests…where a child faces the threat of being 
declared illegitimate, and the ‘legal father’ also faces the threat of losing parental rights which he 
seeks to maintain.” Daniel v. Daniel, 695 So. 2d 1253, 1255 (Fla. 1997). Since the issue of 
contested paternity can arise in either paternity or dissolution proceedings, Privette may apply 
equally to both types of proceedings. See Alchin v. Alchin, 667 So. 2d 477, 480 (Fla. 2d DCA 
1996). If the issue arises in a dissolution proceeding, “[t]he putative father should be joined as a 
party.” See Ownby, 639 So. 2d at 138, n.3. 
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 Under Florida law, legitimacy and paternity are separate and distinct concepts. Daniel, 
695 So. 2d at 1254. Yet “Florida does not recognize ‘dual fathership’ [and, therefore] [o]nly one 
man may be designated the child’s ‘legal father’ (with the rights and responsibilities thereof) at 
any given time.” C.G. v. J.R., 130 So. 3d 776, 781 (Fla. 2d DCA 2014) (quoting Slowinski v. 
Sweeney, 117 So. 3d 73, 78 (Fla. 1st DCA 2013)). In an effort to preserve a child’s legitimacy, 
the Florida Supreme Court has stated that such “will not be affected by a determination of 
paternity or any orders of support that may follow such a determination.” Daniel, 695 So. 2d at 
1255. 
 
 In this context, a “child’s legally recognized father…has an unmistakable interest in 
maintaining the relationship with his child unimpugned, such that his opposition to the blood test 
and reasons for so objecting would be relevant evidence in determining the child’s best 
interests.” Privette, 617 So. 2d at 307-08 (internal citations omitted). Thus, the child’s legal 
father must not only receive notice “of the hearing either actually if he is available or 
constructively if otherwise” but he must also “be heard if he wishes to argue personally or 
through counsel.” Id. at 308, n.4. Similarly, in an action to determine child support for a child, 
“legal fathers are indispensable parties whose presence is required to conclusively determine 
who owes a duty to support.” Dep’t of Revenue ex rel. Preston v. Cummings, 871 So. 2d 1055, 
1061 (Fla. 2d DCA 2004), approved sub nom. Florida Dept. of Revenue v. Cummings, 930 So. 
2d 604 (Fla. 2006). 
 
 Finally, although the legitimacy presumption is said to be rebuttable, there are some 
circumstances in which a person cannot seek to rebut the presumption.  For example, a child’s 
presumption of legitimacy may not be rebutted when res judicata applies because a prior 
judgment determined the child’s parentage—even if this determination was factually inaccurate 
because it was based solely on the presumption of legitimacy rather than scientific evidence. See, 
e.g., D.F. v. Dep’t of Revenue ex rel. L.F., 823 So. 2d 97 (Fla. 2002). Also, a legal father may be 
equitably estopped from denying parentage, even for a child that is not biologically his own. See, 
e.g., C.C.A. v. J.M.A., 744 So. 2d 515 (Fla. 2d DCA 1999). 
 
 Section 742.18, Florida Statutes, “establishes circumstances under which a male may 
disestablish paternity or terminate a child support obligation when the male is not the biological 
father of the child.” Id. at (1). One of the required findings that a court must make in order to 
disestablish paternity is that “newly discovered evidence relating to the paternity of the child has 
come to the petitioner’s knowledge since the initial paternity determination or establishment of a 
child support obligation.” Id. at (2)(a). The First and Second District Courts of Appeal are in 
conflict over the interpretation of the newly discovered evidence requirement. 
 
 The First District Court of Appeal has held that DNA test results showing petitioner is 
not the biological father will not constitute “newly discovered evidence” for purposes of 
disestablishing paternity of the child where the petitioner was fully aware of the possibility of his 
non-paternity yet chose not to undergo DNA testing before paternity was established. See Hooks 
v. Quaintance, 71 So. 3d 908, 910 (Fla. 1st DCA 2011). In reaching this decision, the appellate 
court stated: 
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the plain language in section 742.18 requires a showing of newly discovered 
evidence in addition to DNA test results indicating that a male is not the father of 
the child. The statute treats these two requirements as separate. As a result, we 
interpret the requirement of newly discovered evidence as distinct from the 
requirement of a DNA test. 


 
Id. at 911. The court also reasoned that since the “Florida Legislature clearly borrowed” the term 
newly discovered evidence from Rule 1.540, which provides that “newly discovered evidence is 
evidence that by due diligence could not have been discovered in time to move for a trial or 
rehearing,” the petitioner’s choice not to find out whether he was the biological father before 
paternity was established means that the petitioner did not exercise due diligence to discover 
whether he was the biological father. Id.  
 
 Conversely, the Second District Court of Appeal has held that DNA test results which 
indicate the petitioner’s non-paternity satisfy the “newly discovered evidence” requirement, even 
if there is evidence that the petitioner had reason to question paternity at the time of the initial 
paternity determination. P.G. v. E.W., 75 So. 3d 777, 780 (Fla. 2d DCA 2011). In reaching this 
decision, the court reasoned that since “the plain language of the statute only addresses the 
petitioner’s ‘knowledge since the initial paternity determination,’ see § 742.18(1)(a), (2)(a), any 
suspicions [the petitioner] may have had prior to that initial establishment of paternity are 
irrelevant.” P.G., 75 So. 3d at 782. The petitioner’s DNA test was therefore found to be newly 
discovered evidence that was sufficient to disestablish his paternity because prior to receiving 
those test results, the petitioner did not in fact know that he was not the child’s biological father. 
Id. at 780. Although conflict with Hooks was certified, the Florida Supreme Court has not 
resolved the issue, and the Florida legislature has not amended the statute. The Third, Fourth, 
and Fifth District Courts of Appeal have not, to date, decided a case with analogous facts. 
 
 The Third District Court of Appeal did affirm the dismissal of a petition to disestablish 
paternity where the father filed it over 90 days after receiving DNA results that showed a zero 
percent chance that he was the father of the child. Aulet v. Castro, 44 So. 3d 140 (Fla. 3d DCA 
2010). The father argued that the language in section 742.18(1)(b) requiring a petition for 
disestablishment to include “the results of scientific tests . . . administered within 90 days prior to 
the filing of such petition,” was only a time limitation to presenting a valid DNA test. Aulet, 44 
So. 3d at 143. In rejecting this argument, the appellate court stated that the statute’s language is 
plain and unambiguous that “once a man receives the results of a scientific test confirming he is 
not the father, he must choose to act on those results within ninety days of the date the test was 
administered.” Id. at 144. Moreover, the court “note[d] that sitting on results disputing paternity 
also goes to the element of ‘newly discovered evidence.’” Id.  Again, the Fourth and Fifth 
District Courts of Appeal have not decided a case addressing this issue. 
 
 Notably, once paternity has been disestablished, the father is no longer obligated to pay 
prospective child support for that child. § 742.18(5), Fla. Stat. However, the statute makes clear 
that it does not “create a cause of action to recover child support that was previously paid.” Id. 
Further, if there is a previously determined support arrearage at the time paternity is 
disestablished, the disestablished father will remain responsible for that arrearage balance. See 
Hickman v. Milsap, 106 So. 3d 513, 514-15 (Fla. 5th DCA 2013). 
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   v. Putative Biological Fathers 
 
 Due to the principles established by the Florida Supreme Court in Privette and Daniel, as 
discussed in Section I.B.4.iv, supra, a putative biological father does not have standing to seek to 
establish paternity of a child born to an intact marriage when both the woman and her husband 
object. See, e.g., G.F.C. v. S.G., 686 So. 2d 1382, 1385 (Fla. 5th DCA 1997) (holding that the 
biological father of a child born to an intact marriage between its mother and another man cannot 
petition to establish his paternity of the child  when both the mother and husband object); I.A. v. 
H.H., 710 So. 2d 162, 166 (Fla. 2d DCA 1998) (extending the precise holding of G.F.C. to 
include those situations where the child was not born to an intact marriage but the mother 
married the child’s reputed father after the child’s birth, and both the mother and husband 
object). This is because under Florida law, “the husband of the mother is presumed to be the 
child’s biological father; at a minimum, he is the child’s legal father,” Johnson v. Ruby, 771 So. 
2d 1275, 1276 (Fla. 4th DCA 2000), and Florida law recognizes only one legal father. C.G. v. 
J.R., 130 So. 3d 776, 781 (Fla. 2d DCA 2014). 
 
 However, if the mother’s marriage to another man is not intact when the child is born, a 
putative biological father is not precluded from bringing a paternity action under chapter 742. 
“An intact marriage has been described as ‘the existence of a marriage without the pendency of 
divorce proceedings.’” Nevitt v. Bonomo, 53 So. 3d 1078, 1082 (Fla. 1st DCA 2010) (quoting 
Lander v. Smith, 906 So. 2d 1130, 1134 (Fla. 4th DCA 2005)). Thus, a putative biological father 
may maintain a paternity action where a child is born either while dissolution proceedings are 
pending or after the mother’s marriage to another man is dissolved. E.g., Nevitt, 53 So. 3d 1078 
(reversing a dismissal of putative biological father’s paternity action despite final judgment 
dissolving appellees’ marriage being set aside and vacated nunc pro tunc to before the child was 
born because the trial court could consider the “intactness” of the marriage since there was a 
pending divorce proceeding when the child was born). 
 
 Notably, appellate courts have refused to authorize trial courts to conduct any qualitative 
evaluation of the intactness of a marriage “[s]o long as the husband and wife are married and 
have no pending divorce proceeding” when the child is born. S.B. v. D.H., 736 So. 2d 766 (Fla. 
2d DCA 1999); see also J.S. v. S.M.M., 67 So. 3d 1231 (Fla. 2d DCA 2011). The Fourth District 
Court of Appeal has held that a trial court is prohibited from evaluating the intactness of a 
marriage—even though a dissolution action was pending when the child was born—if the mother 
and husband later dismiss the dissolution action. Lohman v. Carnahan, 963 So. 2d 985, 988 (Fla. 
4th DCA 2007) (basing this holding on the notion that the joint voluntary dismissal left the 
parties as if the action had never been brought).  
 
 Another situation where the putative father is not precluded from maintaining a paternity 
action is where the mother is not married when the child is born, despite her subsequent marriage 
to another man who acknowledges paternity, as long as the marriage occurred after the action for 
paternity was filed. See T.B. v. M.M., 945 So. 2d 637 (Fla. 2d DCA 2006). This is because on 
these facts, “there was no marriage, ‘intact’ or otherwise, to prevent the claim.” Id. at 639. 
Further, the appellate court noted that because the mother was not married before the paternity 
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action was initiated, the husband’s acknowledgement of paternity created only a rebuttable 
presumption that he was the child’s legal father. Id. at 640.  
 
 
II. Service of Process 
 
 Process is the summons and a copy of the complaint. Service of process is the delivery or 
other communication of the process to the opposing party in such a manner to charge the party 
legally with its receipt. Once service of process occurs, the court may adjudicate the matters in 
controversy. Section 61.043, Florida Statutes, provides that “[a] copy of the petition together 
with a copy of a summons shall be served upon the other party to the marriage in the same 
manner as service of papers in civil actions generally.” Service of process in civil actions 
generally is governed by Florida Rule of Civil Procedure 1.070 and Florida Family Law Rule of 
Procedure 12.070. The summons, cross-claim summons, and third-party summons in family law 
matters “shall specifically contain the following language: WARNING: Rule 12.285, Florida 
Family Law Rules of Procedure, requires certain automatic disclosure of documents and 
information. Failure to comply can result in sanctions, including dismissal or striking of 
pleadings.” Fla. Fam. L.R.P. 12.070(b). Note that service of process in proceedings for 
injunctions for protection against domestic, repeat, dating, and sexual violence, and stalking are 
not governed by Rule 12.070, but are instead governed by Rule 12.610(b)(2) and (c)(3). 
 
 Service of process may be effectuated in a number of ways. First, by personal or 
substitute service—except on the party’s spouse if the cause of action is an adversary proceeding 
between the spouse and the person to be served. § 48.031(1)(a) and (2)(a), Fla. Stat. Next, by 
constructive service via publication. § 49.011, Fla. Stat. Finally, through a waiver of formal 
service by the other party. See Fla. R. Civ. P. 1.070(i). For the effect on personal jurisdiction of 
these different ways, see the discussion in Section I.B., supra.  
 
 Service of process may be made by “an officer authorized by law to serve process,” or 
“the court may appoint any competent person not interested in the action to serve the process.” 
Fla. R. Civ. P. 1.070(b). Note that valid service may not be effectuated on Sundays. § 48.20, Fla. 
Stat. (declaring service or execution on Sunday to be void). However, there is an exception if the 
person requesting service or execution signs an affidavit stating that “good reason” exists to 
believe that the person to be served “intends to escape from this state under protection of 
Sunday.” Id. In such cases, the trial court may issue an order authorizing service or execution on 
Sunday, and same will be “valid as if it had been done on any other day.” Id.  
 
 The general time limit to effectuate service is 120 days after filing of the initial pleading 
directed to that defendant. Fla. R. Civ. P. 1.070(j). However, if this deadline is not met and good 
cause or excusable neglect for the failure is shown, “the court shall extend the time for service 
for an appropriate period.” Id. If good cause or excusable neglect for the failure is not shown, 
“the court, on its own initiative after notice or on motion,” retains discretion to: (i) extend the 
period for service; (ii) dismiss the action without prejudice; or (iii) drop that defendant as a 
party.” Id. Note that “an order denying a motion to dismiss which is based on untimely service is 
not an order which determines jurisdiction of the person and therefore is not an order which is 
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directly appealable.” Thomas v. Silvers, 748 So. 2d 263 (Fla. 1999); see also Fla. R. App. P. 
9.130(a)(3)(C).  
 


Conversely, an order denying a motion to quash service of process is an order which 
determines jurisdiction of the person and therefore is directly appealable. Vaughn v. Wells Fargo 
Bank, N.A., 153 So. 3d 969, 970 at n.1 (Fla. 5th DCA 2015). This is because if a party does not 
receive notice at all, any judgment entered in that action is void. See Shah v. Shah, 178 So. 3d 
70, 71 (Fla. 3d DCA 2015) (“Due process requires proper notice and an opportunity to be 
heard.”) (quoting State, Dept. of Revenue on Behalf of Prinzee v. Thurmond, 721 So. 2d 827, 828 
(Fla. 3d DCA 1998) (“[A] judgment entered without notice to a party is void ab initio.”)). An 
appellate court will review de novo the question of whether a trial court erred in denying a 
motion to quash service of process. Kemmerer v. Klass Associates, Inc., 108 So. 3d 672, 673 
(Fla. 2d DCA 2013). 
 
 A. Personal Service 
 
 Personal service is what it sounds like —“delivering…it to the person to be served.” § 
48.031(1)(a), Fla. Stat. If asked by an individual authorized to serve process, employers must 
allow an employee to be served in a private area designated by the employer. Id. at (1)(b). 
Personal service may be completed by serving the person “in hand” or by so-called “drop 
service.” Drop service is proper when the person to be served is physically present on the 
premises, is reasonably apprised of the officer’s presence and purpose, and could have had the 
suit papers placed directly in his hand by the simple expedient of opening the door in response to 
the officer’s request. See Haney v. Olin Corp., 245 So. 2d 671, 674 (Fla. 4th DCA 1971). Since a 
person within the jurisdiction has an obligation to accept service of process when service is 
attempted reasonably, delivery does not require that a copy of the summons and complaint be 
placed in the defendant’s hands, nor for that manner, that the defendant be even physically 
touched with the suit papers. Id. at 673. Thus, drop service is complete when the process is left 
on the defendant’s door step. See Palamara v. World Class Yachts, Inc., 824 So. 2d 194, 195 
(Fla. 4th DCA 2002). 
 
 If the party to be served is a corporation—either domestic or foreign—service may be 
made according to the following hierarchy: 
 


• On the president or vice president, or other head of the corporation; 
• In the absence of any of the above, on the cashier, treasurer, secretary, or general 


manager; 
• In the absence of any of the above, on any director; 
• In the absence of any of the above, on any officer or business agent residing in the state; 
• If a foreign corporation has none of the foregoing officers or agents in this state, on any 


agent transacting business for it in this state; or 
• As an alternative to all of the above, on the corporation’s registered agent. Applicable law 


requires the registered agent to be present at the corporation’s registered office between 
10 a.m. and 12 p.m. each business day. § 48.091, Fla. Stat. 
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• If service of process cannot be made on a registered agent because of failure to comply 
with s. 48.091, service of process shall be permitted on any employee at the corporation’s 
principal place of business or on any employee of the registered agent. 


 
§ 48.081, Fla. Stat. Service on dissolved corporations may also be made by following this 
hierarchy. See § 48.101, Fla. Stat. (stating that process against any corporation which was 
dissolved after July 1, 1990, shall be served in accordance with § 48.081); see also NTCA Corp. 
v. Associates Commercial Corp., 812 So. 2d 506, 507 (Fla. 3d DCA 2002). 
 
 Finally, personal service may be completed outside Florida’s territorial boundaries in the 
same manner as if the person were in the state. § 48.194, Fla. Stat. (“[S]ervice of process on 
persons outside of this state shall be made in the same manner as service within this state by any 
officer authorized to serve process in the state where the person is served. No order of court is 
required.”). However, if the person to be served is in another country, then service must comply 
with both constitutional due process and the Hague Service Convention on the Service Abroad of 
Judicial and Extrajudicial Documents in Civil or Commercial Matters (hereinafter “Hague 
Service Convention”). See § 48.194(1), Fla. Stat. The Hague Service Convention applies in all 
civil or commercial matters “where there is occasion to transmit a judicial or extrajudicial 
document for service abroad.” Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699 
(1988) (citing the Hague Service Convention, art. 1). When process is served and return of 
process is completed by an official of a country that is a signatory to the Hague Service 
Convention in accordance with Article 6 of the Convention, that service is sufficient, and any 
additional requirement which may be imposed by Florida law is pre-empted. See 
Volkswagenwerk, 486 U.S. at 699 (stating that by virtue of the Supremacy Clause of the United 
States Constitution, the Hague Convention “pre-empts inconsistent methods of service 
prescribed by state law in all cases to which it applies”). Such pre-emption is contemplated by 
the relevant Florida statutes cited above, which expressly reference that the Hague Service 
Convention may be applicable for service of process on persons outside of the United States. See 
Puigbo v. Medex Trading, LLC, 39 Fla. L. Weekly D2094 (Fla. 3d DCA Oct. 1, 2014); see also 
Bevilacqua v. U.S. Bank, N.A., 2016 WL 3001138 (Fla. 3d DCA 2016) (“[T]o rebut the prima 
facie case established by the completed certificate of service requires a defendant to show lack of 
actual notice of the proceedings or that the defendant was prejudiced in some way as a result of 
the alleged deficiency.”). 
 
 B. Substitute Service 
 
 Substitute service is when someone other than the actual person to be served is served. 
There are three ways that substitute service is proper. First, when the process is left at the “usual 
place of abode [of the person to be served] with any person residing therein who is 15 years of 
age or older and informing the person of their contents.” § 48.031(1)(a), Fla. Stat.  The residing 
therein requirement is a fact-specific determination. See, e.g., Magazine v. Bedoya, 475 So. 2d 
1035, 1035 (Fla. 3d DCA 1985) (finding that defendant’s mother-in-law’s six-week stay at 
defendant’s residence was long enough that she may properly be regarded as “a person residing 
therein” under section 48.031(1)). A person’s usual place of abode is a term of art, and courts 
have frequently invalidated substituted service of process in cases where the person to be served 
was not actually living at the place where service was made. See, e.g., Alvarez v. State Farm 
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Mutual Auto Ins. Co., 635 So. 2d 131, 132 (Fla. 3d DCA 1994) (invalidating substituted service 
on defendant’s cousin where affidavits and supporting documentation, including a telephone bill 
and marriage license, established defendant was not living at that address on the date of service). 
Thus, in the case where a person has multiple residences, substitute service is proper only at the 
residence where the person to be served as living at the time of service. See Green v. Jorgensen, 
56 So. 3d 794, 796 (Fla. 1st DCA 2011).  
 
 Next, substitute service is proper when the spouse of the person to be served “requests 
such service, and if the spouse and person to be served are residing together in the same 
dwelling.” Id. at (2)(a). Note that this method of service is not proper if the cause of action is an 
adversary proceeding between the spouse and the person to be served. Id. Finally, if the person to 
be served is an individual doing business as a sole proprietorship, substitute service may be made 
on the person in charge of the business at the time of service if service is made during regular 
business hours and two attempts to serve the owner have been made at the business. Id. at (2)(b).  
 
 Importantly, a party’s actual knowledge of the attempted service cannot be used to justify 
the other party’s failure to strictly observe and substantially comply with the service 
requirements. Panter v. Werbel-Roth Sec., Inc., 406 So. 2d 1267, 1268 (Fla. 4th DCA 1981). 
“[B]ecause of the importance of litigants receiving notice of actions against them, statutes 
governing service of process are to be strictly construed and enforced.” Shurman v. Atl. Mortg. & 
Inv. Corp., 795 So. 2d 952, 954 (Fla. 2001). 
 
 C. Constructive Service 
 
 There are a number of instances in family law in which constructive service by 
publication is permitted under section 49.011, Florida Statutes: (i) to partition real or personal 
property; (ii) for dissolution or annulment of marriage; (iii) for adoption; (iv) for termination of 
parental rights pursuant to either chapter 39 or chapter 63; (v) for temporary custody of a minor 
child under chapter 751; and (vi) to determine paternity, but only as to the legal father in a 
paternity action in which another man is alleged to be the biological father.  
 
 This method of service is only to be used as a last resort, “[w]here personal service of 
process…cannot be had.” § 49.021, Fla. Stat. Further, a condition precedent to use of service by 
publication is that the party attempting to effect service file an affidavit. § 49.031, Fla. Stat. This 
affidavit shall show the following: 
 


• That diligent search and inquiry have been made to discover the name and residence of 
such person, and that the same is set forth in said sworn statement as particularly as is 
known to the affiant; and 


• Whether such person is over or under the age of 18 years, if his or her age is known, or 
that the person’s age is unknown; and 


• In addition to the above, that the residence of such person is, either: 
o Unknown to the affiant; or 
o In some state or country other than this state, stating said residence if known; or 
o In the state, but that he or she has been absent from the state for more than 60 days 


next preceding the making of the sworn statement, or conceals himself or herself so 
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that process cannot be personally served, and that affiant believes that there is no 
person in the state upon whom service of process would bind said absent or concealed 
defendant. 


 
§ 49.041, Fla. Stat. In all family law cases involving constructive service, Florida Family Law 
Rule of Procedure 12.070(c)(1)-(3) requires the filing of an affidavit of diligent search and 
inquiry that conforms with Florida Family Law Rules of Procedure Form 12.913(b) or (c), 
depending on the type of case.  
 
 If the constructive service is disputed, then the trial court has the duty of determining two 
things. First, if the affidavit of diligent search is legally sufficient. Martins v. Oaks Master Prop. 
Owners Ass’n, Inc., 159 So. 3d 142, 146 (Fla. 5th DCA 2014). To be sufficient, “[t]he affidavit 
need only allege that a diligent search and inquiry was made, and need not include specific 
supporting facts.” Id. Second, whether the plaintiff conducted an adequate search to locate the 
defendants. Id. The test is not whether it was in fact possible to effect personal service, but 
whether the evidence shows that the plaintiff “reasonably employed knowledge at his command, 
made diligent inquiry, and exerted an honest and conscientious effort appropriate to the 
circumstances, to acquire the information necessary to enable him to effect personal service on 
the defendant.” McDaniel v. McElvy, 108 So. 820, 831 (Fla. 1926); see also M.E. v. N.P.S., 804 
So. 2d 548, 549 (Fla. 2d DCA 2002).  
 
 In order to complete constructive service by publication, a notice of action must be 
published “once during each week for 4 consecutive weeks (four publications being sufficient) in 
some newspaper published in the county where the court is located. The newspaper shall meet 
such requirements as are prescribed by law for such purpose.” § 49.10(1)(a), Fla. Stat. 
Additionally, the party attempting to effect service must file proof of publication with the trial 
court. Such proof includes an affidavit from “the owner, publisher, proprietor, editor, business 
manager, foreman or other officer or employee of the newspaper having knowledge of such 
publication,” which includes a copy of the notice and sets forth the dates of each publication. Id. 
at (2). The uniform affidavit form can be found in section 55.051, Florida Statutes.  
 
 If there is no newspaper published in the county where the court is located, then “three 
copies of the notice shall be posted at least 28 days before the return day thereof in three 
different and conspicuous places in such county, one of which shall be at the front door of the 
courthouse in said county.” § 49.11, Fla. Stat. The proof of publication required in this situation 
is an affidavit from “the person posting the notices,” which includes a copy of the notice posted 
and the date and places of posting. Id.  
 
 The notice of action will be issued by the clerk “not later than 60 days” after the diligent 
search affidavit is filed. § 49.08, Fla. Stat. In addition to requiring the names of the defendants, 
the nature of the action, and the name of the court in which the action was instituted, the statute 
also requires that the notice of action include “the description of real property, if any, proceeded 
against.” Id. at (4). Thus, a trial court will not be able to obtain in rem jurisdiction over the 
property absent compliance with this requirement. See Steffens v. Steffens, 593 So. 2d 1156, 1158 
(Fla. 2d DCA 1992) (reversing final judgment where notice of constructive service did not 
sufficiently describe property to be equitably distributed). The party to be served will have “not 
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less than 28 nor more than 60 days after the first publication of the notice” to serve the petitioner 
with an answer; the exact date will be fixed in the notice. § 49.09, Fla. Stat.  
 
 Finally, “[t]he fact that the defendant had actual knowledge of the attempted service 
cannot be relied upon to justify the failure of the plaintiff to strictly observe and substantially 
comply with a statute authorizing service by publication.” M.J.W. v. Dep’t of Children & 
Families, 825 So. 2d 1038, 1041 (Fla. 1st DCA 2002) (quoting Bedford Computer Corp. v. 
Graphic Press, Inc., 484 So.2d 1225, 1227 (Fla. 1986)). If the constructive service is deficient, 
any subsequent judgment will be void. See, e.g., M.E., 804 So. 2d at 849 (“We vacate the final 
judgment of adoption because the constructive service statutes were not strictly complied with in 
this case, and therefore, the trial court did not have authority to enter the judgment.”). 
Accordingly, a final judgment that is void for improper constructive service may be challenged 
under Florida Rule of Civil Procedure 1.540(b)(4). See Saharuni v. Saharuni, 343 So. 2d 674, 
674 (Fla. 2d DCA 1977) (reversing denial of wife’s motion for relief from a judgment of 
dissolution of marriage where husband’s diligent search affidavit contained perjury); Tsung-Ya 
(Zia) Chang v. Han-Sing Chang, 469 So. 2d 829, 831 (Fla. 5th DCA 1985) (“If husband’s 
affidavit as to diligent search and wife’s place of residence is false as alleged, then due process 
“notice” was lacking, the court never acquired jurisdiction of wife in divorce action and the 
judgment of divorce was void.”). 
 
 D. Waiver of Service 
 
 “A plaintiff may notify any defendant of the commencement of the action and request 
that the defendant waive service of a summons.” Fla. R. Civ. P. 1.070(i)(2). The statutory 
requirements for the notice and request include: the writing must be addressed directly to the 
defendant; be sent via certified mail, return receipt requested; state the date on which it is sent; 
allow 20 days from the date on which it is received to return the waiver; inform the defendant of 
the consequences of both compliance and non-compliance with the request; include a copy of the 
complaint; and provide an extra copy of the notice, request, and waiver, as well as a prepaid 
means of compliance in writing. Id.  
 
 If the waiver is timely returned, the time to respond is extended from the typical 20 days 
to “60 days after the date the defendant received the request for waiver of service.” Id. at (4). 
Filing this waiver with the court is the only proof of service required. Id. at (5). A failure to 
comply with a request for waiver will result in the court imposing the costs subsequently 
incurred in effecting service unless good cause for the failure is shown. Id. at (3). 
 
 If a party’s attorney agrees to accept service on behalf of a client, and a complaint is 
mailed to that attorney, the attorney has waived the necessity of service so no summons must be 
served. See Radice Corp. v. Sound Builders, Inc., 471 So. 2d 86, 87 (Fla. 2d DCA 1985). Further, 
such an agreement waives the client’s right to object to both defects in service and the legal 
ramifications of that waiver, i.e. that service of process was perfected. Id.  
 
 E. Special Situations 
 
  1. Certain Persons 
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 Certain categories of persons have specific statutory service requirements. For example, 
both married and non-married minors; incompetent persons; and state prisoners. Service that 
complies with the general statutory requirements, but does not comply with the specific 
requirements for that person’s category will not be effective. See generally, e.g., Cason ex rel. 
Saferight v. Hammock, 908 So. 2d 512, 517 (Fla. 5th DCA 2005) (finding insufficient service of 
process on minor where her babysitter, who was neither her guardian nor legal guardian, was 
served). 
 
 A non-married minor must be served through either his parent or legal guardian, or a 
guardian ad litem if one is appointed by the court to represent the minor. § 49.041(1)(a), (b), Fla. 
Stat. Such service may be completed “as provided for in s. 48.031,” as discussed above. Id. at 
(1)(a). Thus, personal service on the minor himself is improper. Conversely, if the minor is or 
has been married, service may be completed as if the minor were an adult in accordance with 
section 48.031, Florida Statutes. § 48.031(1)(a).  
 
 A state prisoner must be served by service “on the prisoner.” § 48.051, Fla. Stat. 
According to the plain meaning of the statute and appellate courts’ pattern of strictly construing 
statutes governing service of process, this statute “does not contemplate a form of substituted 
service.” Carter v. Lil' Joe Records, Inc., 829 So. 2d 953, 954-55 (Fla. 4th DCA 2002). 
However, the Florida Supreme Court did seem to allow substitute service on a prisoner by 
deciding that a prisoner’s “usual place of abode” under section 48.031(1)(a) was prison. 
Shurman v. Atl. Mortg. & Inv. Corp., 795 So. 2d 952, 955 (Fla. 2001); see also Weiss v. 
Mashantucket Pequot Gaming Enter., 935 So. 2d 69, 70 (Fla. 3d DCA 2006) (stating that this 
rule applies to federal detainees as well). The Supreme Court did not decide who was a proper 
person to accept substitute service for the prisoner.  
 
 If the person to be served is incompetent, process “shall be served by serving two copies 
of the process to the person who has care or custody of the incompetent” or by serving the legal 
guardian appointed for the incompetent. § 48.042(1)(a), Fla. Stat. If a guardian ad litem is 
appointed to represent the incompetent person, service on the guardian ad litem is also proper. Id. 
at (1)(b). Since there is no statutory definition for incompetent in this context, the term has been 
construed to mean “an adjudication of incompetency or a sufficient factual showing that one is 
incapable of either managing his property or caring for himself, or both.” Campbell v. Stoner, 
249 So. 2d 474, 476 (Fla. 3d DCA 1971). The relevant time for determining competency is at the 
time of service. See id. at 476. Thus, where such a showing is not made and service was 
completed in compliance with another statute, such service will be valid. Campbell, 294 So. 2d 
at 476. 
 
 Section 61.052(1)(b) also provides a means of completing service when a dissolution of 
marriage is sought and one of the parties is mentally incapacitated. In such cases: 
 


Notice of the proceeding for dissolution shall be served upon one of the nearest 
blood relatives or guardian of the incapacitated person, and the relative or 
guardian shall be entitled to appear and to be heard upon the issues. If the 
incapacitated party has a general guardian other than the party bringing the 
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proceeding, the petition and summons shall be served upon the incapacitated party 
and the guardian; and the guardian shall defend and protect the interests of the 
incapacitated party. If the incapacitated party has no guardian other than the party 
bringing the proceeding, the court shall appoint a guardian ad litem to defend and 
protect the interests of the incapacitated party. 


 
Id. In a dissolution of marriage action, service should be made in a way that complies with both 
statutes.  
 
 Although not pertinent to the issue of service of process, it should be noted that when one 
of the parties to a marriage is mentally incapacitated, a divorce may not be granted unless the 
party alleged to be incapacitated shall have been so adjudicated pursuant to section 744.331, 
Florida Statutes, for a preceding period of at least three years. § 61.052(1)(b). Thus, if a party to 
a dissolution action is adjudicated incapacitated at any time while the dissolution action is 
pending, the proceeding must be abated for three years or until that party is no longer 
incapacitated, whichever occurs first. See Cooper v. Cooper, 725 So. 2d 1175 (Fla. 2d DCA 
1998) (affirming trial court’s decision to abate divorce proceeding when the husband was 
adjudicated incapacitated after he had admitted that the marriage was irretrievably broken). 
Further, a petitioner may not escape this three-year waiting period by claiming that the marriage 
is irretrievably broken, as allowing same would effectively vitiate subsection (b). See Goldberg 
v. Goldberg, 643 So. 2d 656, 658 (Fla. 4th DCA 1994) (holding that even where both 
irretrievable breakdown and mental incapacity appear in the pleadings, “the dissolution cannot 
be granted without the fulfillment of the requirements of subsection (b)”). 
 
 Notably, a guardian may initiate a dissolution action on behalf of the ward against a 
competent spouse if the guardianship court determines that a dissolution is in the ward spouse’s 
best interest. See Vaughan v. Guardianship of Vaughan, 648 So. 2d 193, 195-96 (Fla. 5th DCA 
1994); Mogul v. Mogul, 730 So. 2d 1287, 1290 (Fla. 5th DCA 1999). Further, [t]he question of 
the best interest of the ward cannot be relitigated by the dissolution court.” Vaughn, 648 So. 2d at 
196.  
 
  2. Appearances After Inadequate Service 
 


 If a party appears and participates in an action without raising the defenses of 
sufficiency of process or insufficiency of service of process in either a responsive pleading or 
motion filed before a pleading, these defenses are waived. Fla. R. Civ. P. 1.140(b); see also 
Lennar Homes, Inc. v. Gabb Const. Services, Inc., 654 So. 2d 649, 651 (Fla. 3d DCA 1995) 
(reversing trial court’s granting a motion to quash service of process where defendant failed to 
raise the defenses of lack of process or insufficiency of service of process in either his motion to 
dismiss for, among other things, failure to state a cause of action or his subsequently filed 
answer); Caldwell v. Caldwell, 921 So. 2d 759, 760 (Fla. 1st DCA 2006) (holding that party lost 
right to contest default final judgment on grounds of defective service of process by appearing 
without simultaneously contesting service of process or raising issue of personal jurisdiction); 
but see Salinas v. Pascariello, 41 Fla. L. Weekly D809 (Fla. 3d DCA Mar. 30, 2016) (finding 
that defendant’s motion to quash service of process should be granted where the party was not 
served but their counsel entered a general appearance since, while that appearance may waive 
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objections relating to personal jurisdiction over a defendant, it does not waive an objection to any 
defect in the service of process). 
 
 Note that the rule contains no reference to either a general or special appearance. This is 
because there is no longer any necessity for appearing specially, as subdivision (b) provides that 
every defense may be made either in the responsive pleading or by motion. 
 
 
III. Venue 
 
 Chapter 47 generally governs venue.  The general venue statute provides that an action 
may be brought “only in the county where the defendant resides, where the cause of action 
accrued, or where the property in litigation is located.” § 47.011, Fla. Stat.  However, “[w]here a 
statute specifically provides for venue, the specific statute governs over a general statute.” 
Bryant v. Bryant, 566 So. 2d 65, 67 (Fla. 5th DCA 1990). A petitioner has the choice of venue 
between alternatively appropriate venues for an action. Washington v. Washington, 613 So. 2d 
594, 595 (Fla. 5th DCA 1993).  
 
 A. Dissolution Proceedings 
 
 There is no express reference to dissolution proceedings in Chapter 47, Florida Statutes, 
or Chapter 61, Florida Statutes. Thus, the general venue statute governs. For purposes of a 
dissolution action, case law establishes that a cause of action accrues in the last county where the 
parties resided as husband and wife with the common intent to remain married. Goedmakers v. 
Goedmakers, 520 So. 2d 575, 580 (Fla. 1988); Carroll v. Carroll, 341 So. 2d 771, 772 (Fla. 
1977). 
 
 The Florida Supreme Court has held “that because an action for dissolution of marriage is 
personal or transitory, the ‘property in litigation’ clause of section 47.011 is not applicable to 
marriage dissolution cases.” Goedmakers, 520 So. 2d at 580. “Thus, a [Florida] resident 
defendant in a dissolution proceeding has the right or privilege of being sued in the county of his 
residence or in the county where the cause of action accrued.” Id. at 579. Where venue is proper 
in more than one county, the petitioner has the right to select one of the appropriate counties. 
Washington, 613 So. 2d at 595. Moreover, “the trial court must honor that choice.” Corio v. 
Lopez, 5D15-3474, 2016 WL 2596324, at *1 (Fla. 5th DCA 2016). 
 
 If the last place where the parties lived with the intent to remain married was out of state, 
then the only available Florida venue for a dissolution action is where the defendant resided at 
the time of filing the petition for dissolution. See Vinsand v. Vinsand, 179 So. 3d 366, 368 (Fla. 
2d DCA 2015). Of course, the petitioner must satisfy the jurisdictional requirement in such an 
instance. 
 
 Section 61.09, Florida Statutes, permits a spouse who is not receiving support from a 
spouse who is able to contribute to the other spouse’s maintenance or the support of their child to 
apply to the court for alimony and child support without seeking a dissolution of marriage. In 
such actions, the cause of action accrues “in the county where the petitioner or the child is 
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residing and where the petitioner is refused support by the spouse.” Graham v. Graham, 648 So. 
2d 814, 815 (Fla. 4th DCA 1995); see also Reed v. Reed, 720 So. 2d 582 (Fla. 1st DCA 1998). 
“The law is well-settled that ‘[f]or purposes of a separate maintenance action, it is…irrelevant 
where the parties permanently reside or where their marital domicile is located.’” Friedman v. 
Friedman, 383 So. 2d 1100, 1102 (Fla. 3d DCA 1980) (quoting Weinschel v. Weinschel, 368 So. 
2d 386, 387 (Fla. 3d DCA 1979)). 
 
 Finally, the proper venue for establishing a foreign decree as a Florida judgment is also 
governed by section 47.011, Florida Statutes. In such a situation, the only applicable venue is in 
the county where the respondent resides. See Ruscoe v. Ruscoe, 327 So. 2d 93, 93 (Fla. 4th DCA 
1976); Radziwon v. Gutillo, 447 So. 2d 452, 453 (Fla. 4th DCA 1984). 
 
 B. Modification Proceedings 
 
 Proceedings to modify a final judgment in a family law matter shall be initiated by filing 
a supplemental petition. See Fla. Fam. L.R.P. 12.110; Fla. R. Civ. P. 1.110(h). Proper venue in 
actions to modify a Florida judgment awarding child support, maintenance or alimony is in the 
“circuit court of the circuit in which the parties, or either of them, resided at the date of the 
execution of the agreement or reside at the date of the application, or in which the agreement was 
executed or in which the order was rendered.” § 61.14(1)(a), Fla. Stat. Thus, the court which 
entered the order or judgment awarding child support, maintenance or alimony has “continuing 
jurisdiction to modify the amount.” Ozuna v. Sheard, 109 So. 3d 1176, 1178 (Fla. 3d DCA 
2013). Notably, “if a petition for modification is filed in an appropriate venue, it is improper to 
transfer it to another venue solely because venue is appropriate there as well.” Id. (reversing trial 
court’s granting father’s motion to transfer venue to county where parties lived when mother 
properly filed her petition for modification of child support in county where the child support 
was entered). 
 
 Proper venue in actions to modify a parenting plan is in the “circuit court in the county in 
which either parent and the child reside or the circuit court in which the original order approving 
or creating the parenting plan was entered.” § 61.13(2)(d), Fla. Stat. This statute specifically 
provides that “[t]he court may change the venue in accordance with s. 47.122.” Id. That section 
allows a trial court to transfer an action to any other court in which it could have originally been 
brought for the convenience of the parties or witnesses, or in the interest of justice. “The party 
seeking the transfer bears the burden of showing substantial inconvenience or undue expense to 
establish a basis for the transfer.” Resor v. Welling, 44 So. 3d 656, 657 (Fla. 5th DCA 2010). 
Thus, the party seeking a transfer must submit affidavits or offer evidence to meet this burden; 
counsel’s mere assertion that any witnesses his client may call are located in the other county is 
“woefully insufficient.” Id. (reversing trial court’s granting father’s motion to transfer venue to 
county where final judgment entered when mother properly filed her petition for modification in 
county where she and the child resided, and father filed no affidavits and offered no evidence to 
meet his burden).  
 
 C. Enforcement Proceedings 
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 Proceedings to enforce a Florida final judgment awarding alimony or child support are 
initiated by filing a complaint for enforcement that has a certified copy of the order or judgment 
attached. § 61.17(1), Fla. Stat. Proper venue in such actions is in the circuit court for the county 
in which the payee resides or in the county in which the payor resides or is found at the time the 
action is commenced. Id. at (1)(a).  
 
 If one party files an enforcement complaint in a proper venue, the case must remain there 
and cannot be transferred to the court where a subsequently filed modification petition regarding 
the same decree is pending. See Amir v. Gannon, 896 So. 2d 793, 794 (Fla. 5th DCA 2005). In 
such situations, the court where the subsequent modification petition was filed should dismiss 
same. See id.  
 
 Note that enforcement of a foreign child support order is governed by Chapter 88, 
Florida Statutes. See Trissler v. Trissler, 987 So. 2d 209 (Fla. 5th DCA 2008). 
 
 D. Paternity Matters 
 
 Proceedings seeking to determine paternity of a child are initiated by filing a complaint.  
§ 742.021(2), Fla. Stat. Venue is proper in such actions in the circuit court for the county in 
which either the plaintiff or the defendant resides. Id. at (1). Upon a sufficient showing, a circuit 
court is empowered to transfer the case to another proper venue. See J.L.S. v. R.J.L., 708 So. 2d 
293, 295 (Fla. 2d DCA 1998).  
 
 Proceedings seeking to disestablish paternity of a child are initiated by filing a petition.   
§ 742.18(1), Fla. Stat. Venue in such actions depends on whether a circuit court has taken 
jurisdiction over the child support obligation. If a circuit court has taken jurisdiction over the 
child support matter, the petition must be filed in that circuit court. Id. However, if the child 
support obligation was determined administratively and has not been ratified by a court, then the 
petition must be filed in the circuit court where the mother, legal guardian, custodian resides. Id. 
If the mother, legal guardian, or custodian no longer resides in Florida, then the petition may be 
filed in the circuit court in the county where the petitioner resides. Id.  
 
 E. Personal Privilege & Waiver 
 
 A party being sued has the personal privilege of being sued in a location duly provided by 
statute, either under the general venue provisions or under a special provision. This privilege 
may be enforced by the party being sued, or it may be waived. See Fla. R. Civ. P. 1.140(b), (h). 
Failure to assert the defense of improper venue in either a motion to dismiss filed before a 
responsive pleading, or in a responsive pleading itself, constitutes a waiver. See id.; This is true 
even if the petitioner later amends her complaint for dissolution because the objection of 
improper venue was available at the time the original answer was filed, and nothing in the 
amended petition fundamentally alters his position: in particular, his defenses, vis-a-vis his 
spouse. See MacDonald v. MacDonald, 444 So. 2d 531, 532 (Fla. 1st DCA 1984).  
 
 F. Pleading & Burden of Proof 
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 The party filing the action initially selects venue, but need not plead or prove that his 
selection is proper. Brennan v. Brennan, 192 So. 2d 782, 783 (Fla. 3d DCA 1966). In fact, “the 
venue a party chooses is presumptively correct.” Ozuna v. Sheard, 109 So. 3d 1176, 1178 (Fla. 
3d DCA 2013)  
 
 Instead, “the burden lies on the party who seeks a change of venue to demonstrate the 
impropriety of the venue selection.” Id. at 1178. That “burden can only be satisfied by pleading 
and proving facts showing that venue is improper.” Chianese v. Brady, 884 So. 2d 429, 430 (Fla. 
4th DCA 2004) (finding attorney’s arguments insufficient to prove that venue was improper). 
The fact that venue elsewhere is also proper is insufficient to meet this burden. See Corio v. 
Lopez, 5D15-3474, 2016 WL 2596324, at *1 (Fla. 5th DCA 2016). 
 
 Once a defendant has challenged venue with an affidavit controverting a plaintiff’s venue 
allegation, the burden shifts to the plaintiff to prove that its venue selection is proper. Florida 
Gamco, Inc. v. Fontaine, 68 So. 3d 923, 928 (Fla. 4th DCA 2011).  
 
 “It is the ‘responsibility of the court where the proceedings are pending’ to rule on the 
propriety of venue.” Israel v. Israel, 874 So. 2d 690, 691 (Fla. 4th DCA 2004) (quoting Foti v. 
Camejo, 812 So.2d 507, 508 (Fla. 3d DCA 2002)).  
 
 G. Transfers 
 
  1. When Initial Venue Improper 
 
 When an action is filed in the wrong venue, the court may transfer the action to the 
proper court in any county where it might have been brought in accordance with the venue 
statutes. Fla. R. Civ. P. 1.060(b). This issue is raised either by filing a motion to transfer or to 
abate for improper venue before any responsive pleading is filed, or by making similar assertions 
in a responsive pleading. The remedy for improper venue is a transfer of the action to the proper 
venue, not dismissal, even if the issue was raised in a motion to dismiss. See id; McClain v. 
Crawford, 815 So. 2d 777, 778 (Fla. 2d DCA 2002); Gross v. Franklin, 387 So. 2d 1046, 1048 
(Fla. 3d DCA 1980) (“Where the challenge is by a motion to dismiss, transfer is the more 
appropriate remedy.”). In cases where venue is proper in more than one county, the party filing 
the action may select the county to which the action is transferred. Fla. R. Civ. P. 1.060(b). If 
that party does not make a selection, “the matter shall be determined by the court.” Id. The 
service charge for transferring because venue was improper must be paid “within 30 days from 
the date the order of transfer is entered” by the party who filed the action. Id. at (c). If this charge 
is not timely paid, the court that entered the order of transfer shall dismiss the action without 
prejudice. Id.  
 
 A motion to dismiss or transfer on the ground of improper venue raises issues of fact 
which must be resolved by an evidentiary hearing, unless the complaint shows on its face that 
venue is improper. Kinetiks.Com, Inc. v. Sweeney, 789 So. 2d 1221, 1223 (Fla. 1st DCA 2001). 
The standard of review for an order on a motion to transfer or dismiss for improper venue is 
abuse of discretion. Kopecky v. Kopecka, 967 So. 2d 1109, 1112 (Fla. 4th DCA 2007); Carr v. 
Stetson, 741 So. 2d 567, 568 (Fla. 4th DCA 1999). However, the trial court’s legal decision 
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whether the plaintiff’s venue selection is legally supportable is reviewed de novo. Brown v. 
Nagelhout, 84 So. 3d 304, 308 (Fla. 2012).  
 
 Finally, if a party files a motion to dismiss on any other ground, the transferring court 
should abstain from deciding same; instead, the merits of the case “should be considered after the 
change of venue has been accomplished.” Raymond, James & Associates, Inc. v. Wieneke, 479 
So. 2d 754, 755 (Fla. 3d DCA 1985); Dickinson v. Grootemaat, 291 So. 2d 669, 670 (Fla. 2d 
DCA 1974). “Nevertheless, a trial judge does not lose jurisdiction of a cause until that 
jurisdiction is effectively vested in another court. Therefore, his order as to such continuing and 
procedural matters as discovery is not without jurisdiction.” Ven-Fuel v. Jacksonville Elec. Auth., 
332 So. 2d 81, 83 (Fla. 3d DCA 1975). 
 
  2. When Initial Venue Proper 
 
 Two statutes provide for a change in venue even when the venue asserted is proper. First, 
section 47.122, Florida Statutes, allows the court to change venue for the convenience of the 
parties, witnesses, or in the interest of justice. The party requesting the change of venue has the 
burden to establish either substantial inconvenience or undue expense as a basis for transfer. 
Vero v. Vero, 659 So. 2d 1348, 1349 (Fla. 5th DCA 1995). This burden must be satisfied by 
affidavits, testimony at the hearing on the issue, or other evidence. See id. Prior to granting a 
change of venue pursuant to this statute, a trial court must make a finding of either substantial 
inconvenience or undue expense. McGee v. McGee, 145 So. 3d 955, 957 (Fla. 1st DCA 2014); 
Fast v. Nelson, 22 So. 3d 109, 110 (Fla. 2d DCA 2009). When deciding whether to change venue 
of those grounds, the court must give due deference to the plaintiff’s forum selection; while it is 
not the paramount consideration, it is a meaningful one in assessing the convenience of the 
parties. J.L.S. v. R.J.L., 708 So. 2d 293, 295 (Fla. 2d DCA 1998). 
 
 If a change of venue is proper under this statute, a court may transfer any civil action “to 
any other court of record in which it might have been brought.” § 47.122, Fla. Stat. This 
language is an express limitation to which county the action may be transferred. See McGee, 145 
So. 3d at 957-58. Thus, any transfer is limited to a county that would have been a proper venue 
initially. Id. at 958. “A court cannot transfer venue for the convenience of the parties or 
witnesses, or in the interests of justice, to a forum that would not have been appropriate for the 
filing of the complaint or petition in the first place.” Id. “[S]uch a transfer is probably both an 
error of law and an abuse of discretion.” PricewaterhouseCoopers LLP v. Cedar Res., Inc., 761 
So. 2d 1131, 1133 (Fla. 2d DCA 1999). 
 
 Whether to order a venue change under section 47.122, Florida Statutes, is a matter 
within the sound discretion of the court. J.L.S., 708 So. 2d at 295. Thus, a trial court’s decision 
on a motion for change of venue is reviewed for an abuse of discretion. See Vero, 659 So. 2d at 
1350.  
 
 If a change of venue is granted pursuant to section 47.122, Florida Statutes, the party 
requesting the transfer must pay “all costs that have accrued in the action including the required 
transfer fee.” § 47.191, Fla. Stat. Further, “[n]o change is effective until the costs are paid. Id. 
Once these costs are paid and the file is received, the transferee court assumes jurisdiction and 
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the transferor court is without jurisdiction to take any further action. Yacht Club of Americas, 
LLC v. Namon, 34 So. 3d 49, 50 (Fla. 3d DCA 2010); Vasilinda v. Lozano, 631 So. 2d 1082, 
1087 (Fla. 1994). Since the general rule is that “[a]ppellate jurisdiction follows the jurisdiction of 
the trial court,” Hernandez v. State, 64 So. 3d 1175, 1178 (Fla. 2011), when there is a change of 
venue: 
 


Appellate jurisdiction is determined at the time the notice of appeal or petition for 
extraordinary writ is filed. If the change of venue has not yet become effective 
when the notice or petition is filed, appellate jurisdiction lies in the district court 
of appeal which serves as the appellate court for the transferor court. That district 
court of appeal shall retain jurisdiction of the matter before it even though the 
change of venue is later effected. Once the change of venue has become effective, 
appellate jurisdiction shall be in the district court of appeal which serves as the 
district court of appeal for the transferee court, even if the challenged order was 
entered before the change of venue 


 
Vasilinda, 631 So. 2d at 1087. Note that once an action is transferred to another venue, that 
action cannot be transferred back to the initial venue; instead, the action may only be transferred 
to another proper venue if the facts support a subsequent transfer. § 47.131, Fla. Stat.  
 
 Second, section 47.101, Florida Statutes, allows the court to change venue when a party 
believes that he or she will not receive a fair trial in the court where the action is pending either 
because the adverse party has an undue influence over the inhabitants of the county or because 
the movant is so odious to the inhabitants of the county. Id. at (1)(a), (b). A motion to change 
venue on this basis must be verified, set forth the facts on which it is based, “and be supported by 
affidavits of at least two reputable citizens of the county not of kin to the defendant or his or her 
attorney.” Id. at (2). This statute (along with section 47.121, Florida Statute, which requires 
transfer if either ground is established) applies when a jury trial is available, which is not the case 
in family law matters. 
 
 Finally, it should be noted that the doctrine of forum non conveniens only applies when 
venue in Florida is proper but the venue is seeking to be changed to an out-of-state court. This 
common law doctrine is “an equitable, judicially crafted rule designed to allow a court to 
dismiss, in certain limited circumstances, a lawsuit with little connection to Florida that would be 
better suited and fairly litigated elsewhere.” Cortez v. Palace Resorts, Inc., 123 So. 3d 1085, 
1090 (Fla. 2013). The Florida Supreme Court adopted the federal doctrine, which includes a 
four-step analysis for courts reviewing such a motion Kinney Sys., Inc. v. Cont'l Ins. Co., 674 So. 
2d 86, 90 (Fla. 1996). These factors were re-affirmed and clarified in Cortez. See 123 So. 3d at 
1091-94. These factors are also codified in Florida rule of Civil Procedure 1.061(a). 
 
 H. Multiple Actions 
 
 Only a single dissolution of marriage or timesharing action is permitted to be heard at any 
given time. Thus, when two dissolution actions between the same parties are pending in different 
circuits, “jurisdiction lies in the circuit where service of process is first perfected [not in the 
circuit where first filed].” Mabie v. Garden St. Mgmt. Corp., 397 So. 2d 920, 921 (Fla. 1981); see 
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also Reuther v. Reuther, 524 So. 2d 1035 (Fla. 4th DCA 1988) (remanding for entry of an order 
abating the Florida dissolution proceeding in favor of the proceedings in Germany since 
jurisdiction lies in Germany since service of process was first perfected in the German suit). 
However, different rules govern which action prevails in timesharing or custody actions due to 
the existence of the Uniform Child Custody and Jurisdiction Enforcement Act, which is a 
jurisdictional act that controls custody disputes. Arjona v. Torres, 941 So. 2d 451, 454 (Fla. 3d 
DCA 2006). Thus, the child’s “home state,” as long as that state does not decline to exercise 
jurisdiction over the custody issues, controls which action may be pursued and which action 
must be dismissed. See id. at 455-56. 
 
 I. Appeals 
 
 While an order denying a change of venue is one of the enumerated non-final orders 
reviewable on interlocutory appeal, Fla. R. App. P. 9.130(a)(3)(A), such an appeal is not 
mandatory and failure to pursue an interlocutory appeal on venue does not bar review of the 
venue issue on appeal after final disposition of the case. Ferenc v. Ferenc, 553 So. 2d 1329, 1330 
(Fla. 1st DCA 1989); Fla. R. App. P. 9.130(h) (stating that the rule permitting appellate review of 
specified non-final orders “shall not preclude initial review of a non-final order on appeal from 
the final order in the cause”). However, “deferring the appeal…[is] a path fraught with peril and 
should be approached with caution.” Vinsand v. Vinsand, 179 So. 3d 366, 369 (Fla. 2d DCA 
2015). This is because the parties are likely to “incur great costs, both personal and financial, 
proceeding through the entire dissolution case and a direct appeal of the final judgment only to 
start over again in another county.” Id.  
 
 
IV. Pleading Requirements 
 
 Including every issue to be decided and all relief requested in a petition for dissolution is 
paramount because a court’s authority to award particular forms of relief is established by the 
pleadings. See Cortina v. Cortina, 98 So. 2d 334, 337 (Fla. 1957) (stating that a decree 
adjudicating an issue that was not presented by the pleadings is, at least, voidable on appeal). “In 
a dissolution action, as in other civil litigation, an issue is properly before the court where raised 
by the pleadings or where raised and considered by the court without objection.” Clark v. Clark, 
147 So. 3d 655, 657 (Fla. 5th DCA 2014). Thus, a party’s failure to plead an issue or for all 
applicable forms of relief may result in a waiver of same. See generally Keitel v. Keitel, 724 So. 
2d 1255, 1257 (Fla. 4th DCA 1999).   
 


Likewise, a court violates a parties’ due process if it adjudicates an issue that is not raised 
by the pleadings over a party’s objection. See Barreiro v. Barreiro, 377 So. 2d 999, 1000 (Fla. 
3d DCA 1979). However, if a party fails to object to the trial of an issue that is not raised by the 
pleadings, then Florida Rule of Civil Procedure 1.190(b) provides that that issue is considered to 
have been tried by the implied consent of the parties. “An issue is tried by consent when there is 
no objection to the introduction of evidence on that issue.” Scariti v. Sabillon, 16 So. 3d 144, 
145-46 (Fla. 4th DCA 2009); see also Purvis v. Purvis, 732 So. 2d 460, 460 (Fla. 1st DCA 1999) 
(finding alimony issue was tried by consent where the stipulated statement of evidence indicated 
that the former wife testified to an offer of alimony by the former husband which was not 
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objected to and was not contradicted). Consent to trial of an issue may also be implied “where a 
pre-trial statement raises the issue and the other party fails to object at the hearing,” despite the 
fact that the issue was not raised in any pleading. Clark, 147 So. 3d at 658; see also Hemraj v. 
Hemraj, 620 So. 2d 1300, 1301 (Fla. 4th DCA 1993) (finding implied consent to alimony where 
one party objected to some, but not all, of the statements in opposing party’s pre-trial statement); 
DeLoach v. DeLoach, 552 So. 2d 324, 325 (Fla. 1st DCA 1989) (holding that when an issue 
regarding equitable distribution is raised and considered without objection, it is appropriate to 
regard the issue as if it had been pled). Note than an issue is not tried by consent where one of 
the parties does not appear at the hearing. See Clark, 147 So. 3d at 658. 
 
 A. Substantive Matters 
 
  1. Jurisdiction 
 
 A court’s subject matter jurisdiction to hear an action must be pled in the petition. Fla. R. 
Civ. P. 1.110(b) (“A pleading which sets forth a claim for relief… shall contain (1) a short and 
plain statement of the grounds upon which the court’s jurisdiction depends.”).  
 
 Additionally, if the respondent will be served under the long-arm statute, the petition 
must also set forth sufficient personal jurisdictional facts. See Caputo v. Eggleston, 637 So. 2d 
287, 288 (Fla. 2d DCA 1994). Specifically, in a dissolution of marriage action, the petitioner 
must allege either that the parties maintained a marital domicile in Florida at the time the action 
was brought or that the respondent resided in Florida prior to the commencement of the 
dissolution action. Id.; see also Anderson v. Anderson, 845 So. 2d 307, 308 (Fla. 2d DCA 2003); 
McCabe v. McCabe, 600 So. 2d 1181, 1185 (Fla. 5th DCA 1992). 
 
  2. Grounds for Dissolution 
 
 While Florida is a no-fault state, two grounds for dissolution of marriage are recognized 
in section 61.052, Florida Statutes, and a dissolution will not be granted unless one ground is 
pled in the petition. Id. at (1). First, a marriage that is “irretrievably broken” may be dissolved. 
Id. at (1)(a). The other ground for divorce is “[m]ental incapacity of one of the parties.” Id. at 
(1)(b).  
 
 If the evidence demonstrates that the marriage is irretrievably broken, such as both parties 
admitting same, the trial court must dissolve the marriage and it is an abuse of discretion to 
refuse to do so or to withhold dissolution until counseling is completed. See Nelms v. Nelms, 285 
So. 2d 50 (Fla. 4th DCA 1973). However, while good practice to do so, the final judgment of 
dissolution does not have to contain a specific finding that the marriage is irretrievably broken to 
be valid. See Reopelle v. Reopelle, 587 So. 2d 508, 510 (Fla. 5th DCA 1991); Keller v. Keller, 
862 So. 2d 921, 922 (Fla. 4th DCA 2003); Norris v. Norris, 28 So. 3d 953, 955 (Fla. 2d DCA 
2010). 
 
  3. Equitable Distribution 
 







45 
 


 Since dissolution proceedings are actions in chancery, § 61.011, Fla. Stat., the trial court 
has an inherent right to adjudicate the parties’ equitable interests in property acquired during the 
marriage. See § 61.075(1), Fla. Stat.; Tronconi v. Tronconi, 466 So. 2d 203, 204 (Fla. 1985) 
(stating that upon a request by either party for disposition of jointly held assets, the trial judge 
may order the conveyance of such assets as will achieve an equitable distribution). However, “[a] 
general prayer to equitably divide jointly held property does not constitute a prayer for partition”; 
that relief must be specifically requested. Britt v. Britt, 552 So. 2d 323, 324 (Fla. 1st DCA 1989); 
see Watson v. Watson, 646 So. 2d 297 (Fla. 5th DCA 1994). Further, a trial court will not be able 
to “set apart” a spouse’s non-marital assets if an asset is not specifically pled to be non-marital 
(absent trial by consent). See Smith v. Smith, 655 So. 2d 1267, 1269 (Fla. 5th DCA 1995) 
(finding that where the pleadings and parties’ representations to the court prior to trial 
established that the CDs were marital assets, the trial court could not determine that the CDs 
were non-marital assets; the husband should not have been permitted, over the wife’s objection, 
to present evidence to obtain relief that he did not pray for in his pleadings); Johnson v. Johnson, 
979 So. 2d 350, 352 (Fla. 5th DCA 2008) (finding that trial court’s classification of land as 
wife’s non-marital asset was proper where issue was tried without objection by the husband). 
 
 Notably, there is no statutory or case law requirement that an unequal equitable 
distribution must be pled in order for a trial court to order same. See David v. David, 58 So. 3d 
336, 338 (Fla. 5th DCA 2011) (dismissing the husband’s argument that the trial court “lacked the 
jurisdiction” to enter an unequal distribution of the parties’ assets and liabilities because the wife 
did not plead for unequal distribution in her counter-petition). In fact, section 61.075(1), Florida 
Statutes, expressly authorizes trial courts to enter an unequal equitable distribution of marital 
assets and liabilities based upon all relevant factors. See id. Regardless, the better practice is to 
request an unequal equitable distribution if there is an equitable basis for same. 
 
 The Florida Supreme Court has held that “a prayer for equitable distribution by either one 
or both parties to a dissolution proceeding without reference to alimony will support an award of 
lump sum alimony to either or both parties for the purpose of equitable distribution of the 
property of the parties.” Abbe v. Abbe, 475 So. 2d 206, 207 (Fla. 1985). This is true even when 
the parties stipulate that the court should equitably distribute the marital property but should not 
consider alimony, because the effect of the stipulation is to limit the trial court’s awards to those 
necessary to achieve the goal of equitable distribution rather than making a division based on the 
traditional alimony concepts of need and ability to pay. See Hamm v. Hamm, 492 So. 2d 467, 
469 (Fla. 1st DCA 1986).  
 
  4. Alimony 
 
 “A court is not at liberty to award alimony where the benefitting spouse has failed to seek 
such relief in the pleadings.” McClain v. McClain, 105 So. 3d 641, 642 (Fla. 3d DCA 2013). 
Further, moving to amend to include requests for alimony is insufficient “unless and until” that 
motion is granted because “the mere filing of a motion to amend the pleadings does not 
constitute an actual amendment to the pleadings.” Id. Note that a general prayer for alimony is 
sufficient for the trial judge to award lump sum or any other type of alimony “in the exercise of 
his power to do equity and justice between the parties.” Maas v. Maas, 440 So. 2d 494, 496 (Fla. 
2d DCA 1983); see Nusbaum v. Nusbaum, 386 So. 2d 1294 (Fla. 4th DCA 1980). This assumes 
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that sufficient evidence regarding alimony is presented at trial. However, the best practice is to 
include a request for all applicable forms of alimony as well as the factual circumstances 
demonstrating the applicability of the factors set forth in section 61.08(2), Florida Statutes.  
 
 Relatedly, whether a payor should be required to secure an alimony obligation with a life 
insurance policy or bond as permitted in section 61.08(3), Florida Statutes, is an issue that must 
either be raised in the payee’s pleadings or tried by consent. See Stalnaker v. Stalnaker, 892 So. 
2d 561, 563 (Fla. 1st DCA 2005). However, where this issue is raised in the payee’s pleadings 
but is not identified in either a pretrial memorandum or order as an issue that needs to be 
resolved at trial, a trial court’s failure to address same will constitute an abuse of discretion. See 
Banks v. Banks, 168 So. 3d 273, 277 (Fla. 2d DCA 2015).  
 
 Finally, if an alimony award is proper, the trial court may award alimony “retroactive” to 
a date prior to the payee’s request for same. See Gaines v. Sayne, 727 So. 2d 351, 354-55 (Fla. 
2d DCA 1999). This is because “[a]limony is based on the common law obligation of one spouse 
(historically the husband) to support the other.” Id. at 355. Thus, “[w]hen one spouse has need 
and the other the ability to pay, there is no legal reason why a trial court cannot order alimony to 
commence on the date that either party files the action for dissolution.” Id.  
 
  5. Attorney’s Fees, Suit Monies, & Costs 
 
 A party seeking attorney’s fees, whether based on statute or contract, must request and 
plead entitlement to such fees; a failure to do so constitutes a waiver of any such claim. 
Stockman v. Downs, 573 So. 2d 835, 837-38 (Fla. 1991). This is because “[t]he fundamental 
concern is one of notice.” Id. at 837. Thus, if the trial court awards attorney’s fees for a time 
prior to a party’s initial request for such fees, the award will be reversed and remanded with 
instructions for the award to be based on the reasonable attorney’s fees for work done from the 
date of the fee request forward. See Longmeier v. Longmeier, 921 So. 2d 808, 809-10 (Fla. 1st 
DCA 2006). Note, however, that where the issue of attorney’s fees is raised in the pleadings but 
then is not raised at any other time before the trial court enters a final judgment, failure to 
consider the request will not constitute error. See Franks v. Franks, 86 So. 3d 1252, 1253 (Fla. 
1st DCA 2012) (affirming trial court’s failure to consider the wife’s attorney’s fees request 
where although same was requested in her counter-petition, the wife did nothing further, such as 
ask the court to reserve jurisdiction on the matter, to again raise the issue); cf. Flores v. Flores, 
82 So. 3d 838 (Fla. 4th DCA 2011) (reversing and remanding final judgment for trial court’s 
failure to rule on, or reserve jurisdiction to rule on, the wife’s request for attorney’s fees where 
the wife included request for fees in response to dissolution petition and in written closing 
arguments after final hearing). 
 
 If a party makes a request for attorney’s fees “in any proceeding for an initial or 
supplemental request for permanent financial relief, including…attorneys’ fees, suit money, or 
costs,” that party must comply with the mandatory disclosure requirement set forth in Florida 
Family Law Rule of Procedure 12.285. Fla. Fam. L.R.P. 12.285(e). However, compliance is not 
required “if the basis for the request is solely under section 57.105, Florida Statutes.” Id. at 
(a)(1). Note that the recipient spouse’s financial affidavit does not necessarily have to be current 
at the time attorney’s fees are awarded. See Lyons v. Lyons, 486 So. 2d 77, 79 (Fla. 2d DCA 
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1986) (affirming trial court’s award of attorney’s fees where the wife’s financial affidavit was 
over two years old at time award was made and there was an immaterial discrepancy between 
that and some of the wife’s testimony). 
 
 The Florida Supreme Court found prevailing party attorney’s fee provisions in prenuptial 
agreements enforceable because valid prenuptial agreements are contracts and “prevailing party 
clauses have long been enforceable in ordinary contracts.” Lashkajani v. Lashkajani, 911 So. 2d 
1154, 1158 (Fla. 2005). “Trial courts do not have the discretion to decline to enforce such 
provisions, even if the challenging party brings a meritorious claim in good faith” because those 
“provisions exist to ‘protect and indemnify’ the interests of the [party who relied on the 
agreement], not to enrich the prevailing party.” Id. Thus, prevailing party clauses protect the 
agreement itself. 
 
 Similarly, since a marital settlement agreement is also governed by contract principles, 
“when the agreement provides for fees to be awarded to the prevailing party, the trial court is 
without discretion to decline to enforce that provision.” Mott v. Mott, 800 So. 2d 331, 333 (Fla. 
2d DCA 2001). It should be noted that a party is also found to prevail when the other party 
voluntarily dismisses their claim if the claim involved the types of issues covered by the 
agreement’s prevailing party provision. See Vitale v. Vitale, 31 So. 3d 970, 974 (Fla. 4th DCA 
2010) (affirming the prevailing party attorney’s fees awarded to the former wife following the 
former husband’s voluntary dismissal of his amended supplemental petition because the petition 
sought relief based on claims of default and breach of the agreement, and the provision applied 
to breaches of the parties’ agreement). 
 
 Whether a prevailing party provision is applicable is governed by the provision’s 
language. Where the prevailing party or other attorney’s fees provision is not applicable to the 
type of action before the court, the standard for awarding attorney’s fees is need and ability to 
pay pursuant to section 61.16, Florida Statutes. See Harrison v. Gattozzi, 992 So. 2d 865, 866 
(Fla. 5th DCA 2008) (“While the father argues that the prevailing party standard should be 
utilized under the terms of the parties’ marital settlement agreement, that provision is applicable 
only to actions to enforce the marital settlement agreement. Here, the father was seeking to 
modify the agreement, not enforce it. Accordingly, the general standard for attorney’s fees in 
family law cases applies.”); Sisca v. Sisca, 165 So. 3d 689, 690 (Fla. 4th DCA 2015) 
(“Attorney’s fees are awardable under section 61.16, Florida Statutes, only where there is both a 
need on the part of the recipient spouse and an ability to pay on the part of the paying spouse.”). 
 
 Under a prevailing party attorney’s fee provision, the trial court must first determine 
which party prevailed on the significant issues that were tried before the court because the party 
who prevailed on the “significant issues in the litigation is the party that should be considered the 
prevailing party for attorney’s fees.” Schoenlank v. Schoenlank, 128 So. 3d 118, 121 (Fla. 3d 
DCA 2013) (citing Moritz v. Hoyt Enters., Inc., 604 So. 2d 807, 810 (Fla. 1992)). “A party 
receiving a net positive judgment is not necessarily the prevailing party, although that is a factor 
in determining which party prevailed on the significant issues.” Id. Further, “when the litigation 
‘end[s] in a tie,’ with each party ‘prevail[ing] in part and los[ing] in part on the significant 
issues,’ the trial court is well within its discretion to deny attorney’s fees to both parties. Id. 
(quoting Loy v. Loy, 904 So. 2d 482, 484 (Fla. 3d DCA 2005)). 
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 If a prevailing party is able to be discerned, the trial court must next decide whether each 
claim is separate and distinct or whether the claims are inextricably intertwined. This is because:  
 


where each claim is separate and distinct and would support an independent 
action, the prevailing party on each distinct claim is entitled to an award of 
attorney’s fees for those fees generated in connection with that claim. However, 
where the claims litigated are inextricably intertwined or involve a common core 
of facts, an award of attorney’s fees may be appropriate as to the entire litigation.  


 
Schoenlank, 128 So. 3d at 121 (internal citations omitted). In deciding whether fees are 
inextricably intertwined, the trial judge must evaluate the relationship between claims for which 
fees are awarded to the prevailing party and other claims for which no statute or contract 
authorizes fees. Chodorow v. Moore, 947 So. 2d 577, 579 (Fla. 4th DCA 2007). Issues are 
inextricably intertwined when “a determination of the issues in one action would necessarily be 
dispositive of the issues raised in the other.” Effective Teleservices, Inc. v. Smith, 132 So. 3d 335, 
339 (Fla. 4th DCA 2014). Or said another way, when “work for one claim cannot be 
distinguished from work on other claims.” Miller v. Miller, 107 So. 3d 430, 433 (Fla. 4th DCA 
2012). Hence, “[w]here the claims involve a ‘common core’ of facts and are based on ‘related 
legal theories,’ a full fee may be awarded unless it can be shown that the attorneys spent a 
separate and distinct amount of time on counts as to which no attorney’s fees were sought or 
were authorized.” Chodorow, 947 So. 2d at 579. “[T]he party seeking fees has the burden to 
allocate them to the issues for which fees are awardable or to show that the issues were so 
intertwined that allocation is not feasible.” Id. 
 
 It should be noted that there is no Florida case which specifically limits an award of 
attorney’s fees to only the amount allowable under a prevailing party provision. Even when a 
prevailing party provision is before the court, courts are still allowed to award attorney’s fees 
based on section 61.16, Florida Statutes, as long as such relief was properly requested. See Mott, 
800 So. 2d at 334 (“To the extent that on remand the trial court determines that certain fees and 
costs are not recoverable by [the former wife] under the prevailing party provision of the marital 
settlement agreement, the trial court must then consider whether those fees and costs would be 
recoverable by [the former wife] under…section 61.16, Florida Statutes.”). This is the case as 
long as the language of the applicable prevailing party provision does not purport to bar or limit 
the attorney’s fees and costs available to the parties under section 61.16, Florida Statutes, 
because then the statutory provision is simply another avenue for an attorney’s fees and costs 
award. This is because, as the Florida Supreme Court has repeatedly stated, “section 61.16 
should be liberally—not restrictively—construed to allow consideration of any factor necessary 
to provide justice and ensure equity between the parties.” Bane v. Bane, 775 So. 2d 938, 941 
(Fla. 2000) (citing Rosen v. Rosen, 696 So. 2d 697, 699 (Fla. 1997)). Thus, when multiple grants 
of authority to award attorney’s fees are not in direct conflict, it is appropriate to award fees 
under one provision even when those same fees would not be permissible under the other fee 
provision. See generally Talbott v. Am. Isuzu Motors, Inc., 934 So. 2d 643, 646 (Fla. 2d DCA 
2006) (“Isuzu would not be entitled to recover attorney’s fees under the Magnuson-Moss Act 
because it is not a consumer. However, it could recover attorney’s fees under section 768.79 
because the judgment was ultimately one of no liability and Isuzu made an offer of judgment. 
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Theoretically, it is possible to comply with the dictates of both section 768.79 and the 
Magnuson-Moss Act even if the plaintiff consumer prevails—the court could award a prevailing 
consumer attorney’s fees and costs and then offset that award against the defendant’s post-offer 
of judgment fees and costs.”). This is because a provision’s “failure to authorize awards…is not 
the same as a bar on such awards when they are allowed by another authority.” Id. at 646.  
 
 There is a line of cases which state that “in cases involving a marital settlement 
agreement with a prevailing party provision, section 61.16, Florida Statutes, cannot be used as a 
basis for an award of attorney’s fees.” Vitale, 31 So. 3d at 973 (citing Ulbrich v. Coolidge, 935 
So. 2d 607, 608 (Fla. 4th DCA 2006); Zakian v. Zakian, 837 So. 2d 549, 551 (Fla. 4th DCA 
2003); Dean v. Dean, 655 So. 2d 243, 244 (Fla. 3d DCA 1995)). This simply means that if a 
prevailing party provision is applicable, the court cannot decline to award fees under that 
provision and instead award fees pursuant to section 61.16, Florida Statutes; however, if the 
provision is not applicable, section 61.16 is the proper standard for an attorney’s fees award. This 
proposition is illustrated by Vitale. Therein, the prevailing party provision was applicable only to 
“actions brought in the event of a breach of the agreement.” Id. at 973. Thus, where the trial 
court denied the former husband’s petition to modify the holiday visitation schedule which was 
not based on any breach, it was error to use “the prevailing party standard to award the former 
wife attorney’s fees for the holiday visitation petition, rather than the general family law 
standard.” Id. at 974. Conversely, where the former husband’s supplemental petition sought 
relief based on claims of default and breach of the agreement, the trial court properly awarded 
attorney’s fees to the wife based on the prevailing party provision following the former 
husband’s voluntary dismissal of that petition. Therefore, in Vitale, the appellate court explicitly 
authorized two separate attorney’s fee awards to the former wife for the two separate claims she 
defended, with one based on the applicable prevailing party provision and one based on section 
61.16, Florida Statutes, since the prevailing party provision did not apply to that claim. 
  
  6. Parental Responsibility & Child Support 
 
 A petition for dissolution of marriage must contain allegations establishing the trial 
court’s jurisdiction over the parties’ children. See Kilvington v. Kilvington, 632 So. 2d 701, 702 
(Fla. 1st DCA 1994); Caputo v. Eggleston, 637 So. 2d 287, 288 (Fla. 2d DCA 1994); see also 
Fla. Fam. L.R.P. Form 12.901(b)(1). Further, section 61.522, Florida Statutes, requires that each 
party to a “child custody proceeding,” in either its first pleading or in an attached affidavit, 
provide information as to “the child’s present address or whereabouts, the places where the child 
has lived during the last 5 years, and the names and present addresses of the persons with whom 
the child has lived during that period.” § 61.522(1), Fla. Stat. 
 
 As of October 1, 2008, parties with minor children should plead for implementation of 
parenting plan, rather than for a determination of custody. A parenting plan will “govern the 
relationship between the parents relating to decisions that must be made regarding the minor 
child” and “contain a time-sharing schedule for the parents and child.” § 61.046(14), Fla. Stat. 
For decisions regarding the minor child, the court will order either shared or sole parental 
responsibility. With shared parental responsibility, both parents retain full parental rights and 
responsibilities with respect to their child and both parents confer with each other so that major 
decisions affecting the welfare of the child will be determined jointly. Id. at (17). With sole 
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parental responsibility, one parent makes decisions regarding the minor child. Id. at (18). Section 
61.13 creates a rebuttable presumption of shared parental responsibility, and permits a court to 
order sole parental responsibility only if “the court finds that shared parental responsibility 
would be detrimental to the child.” § 61.13(2)(c)2., Fla. Stat. Thus, a request for sole parental 
responsibility should be specifically requested in the pleadings. 
 
 In actions for child support or modification of same, both parties must submit “an 
affidavit which shows the party’s income, allowable deductions, and net income computed in 
accordance with” the child support guidelines. § 61.30(14). The petitioner’s affidavit must be 
served with the petition; the respondent’s affidavit should be included “with the answer to the 
petition or as soon thereafter as is practicable, but in any case at least 72 hours prior to any 
hearing on the finances of either party.” Id. Further, Florida Family Law Rule of Procedure 
12.285(e) also requires compliance with the mandatory disclosure requirements when a request 
for child support is made. Finally, Florida Family Law Rule of Procedure 12.285(k) requires that 
at or prior to a hearing to establish or modify child support, a Child Support Guidelines 
Worksheet in substantial conformity with Florida Family Law Rules of Procedure Form 
12.902(e) be filed with the court. A final judgment establishing paternity and child support that 
makes an award of child support but does not include a child support guidelines worksheet will 
be reversed, even if the omission is due to the parties’ failure to comply with the rule. See Dep’t 
of Revenue ex rel. K.A.N. v. A.N.J., 165 So. 3d 846, 848 (Fla. 2d DCA 2015).  
 
 A trial court must impute income to an unemployed or underemployed parent if such is 
found to be voluntary on that parent’s part, absent a finding of physical or mental incapacity 
over which the parent has no control. § 61.30(2)(b), Fla. Stat. In the event of such voluntary 
unemployment or underemployment, the employment potential and probable earnings level of 
the parent shall be determined based upon his or her recent work history, occupational 
qualifications, and prevailing earnings level in the community. Id. Note that income may not be 
imputed based on income records that are more than 5 years old at the time of the hearing or trial 
at which imputation is sought. Id. at (2)(b)2a.  
 
 “The party seeking to impute income has the burden to present competent, substantial 
evidence” that the unemployment or underemployment is voluntary; and to identify the amount 
and source of the imputed income, through evidence of income from available employment for 
which the party is suitably qualified by education, experience, current licensure, or geographic 
location. Id. at (2)(b)1; see Torres v. Torres, 98 So. 3d 1171, 1172 (Fla. 2d DCA 2011) (“Mere 
allegations of employability do not constitute competent, substantial evidence for imputing 
income.”). If a child’s biological father is unknown, no income may be imputed to him because 
necessarily there can be no evidence regarding the biological father’s earnings or potential 
earnings. See Dep’t of Revenue ex rel. Bufford v. Pipkin, 48 So. 3d 1010, 1011 (Fla. 5th DCA 
2010) (reversing trial court’s imputation of income to unknown biological father and remanding 
to require non-custodial mother to pay 100% of child support obligation to child’s relative 
caretaker). However, where the biological father is known and he simply fails to participate in or 
to supply adequate financial information in a child support proceeding, income shall be 
automatically imputed to the parent “equivalent to the median income of year-round full-time 
workers as derived from current population reports or replacement reports published by the 
United States Bureau of the Census.” § 61.30(2)(b), Fla. Stat. 
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  7. Temporary Relief 
 
 A request for temporary relief may be made in the party’s initial pleading or in a 
subsequent motion. § 61.071, Fla. Stat. The request must contain allegations of the requesting 
party’s need and the other party’s ability to pay. Before any temporary support order is entered, 
the parties are entitled to an evidentiary hearing at which the parties are entitled to cross-examine 
each other regarding their respective financial affidavits. See Gosin v. Gosin, 622 So. 2d 156 
(Fla. 4th DCA 1993) (reversing order awarding temporary support to wife because the trial court 
failed to give husband an adequate opportunity to cross-examine his wife concerning her 
financial affidavit); Horton v. Horton, 573 So. 2d 423, 424 (Fla. 3d DCA 1991) (remanding for 
an evidentiary hearing on temporary support because the trial court erred in denying the husband 
the opportunity to present testimony and evidence as to his ability to pay). The party requesting 
temporary relief must serve his/her financial affidavit on the other party “with the notice of 
temporary financial hearing, unless the documents have been served” within 45 days of service 
of the initial pleading. Fla. Fam. L.R.P. 12.285(b)(1)(A). The responding party shall serve his/her 
financial affidavit on the requesting party “on or before 5:00 p.m., 2 business days before the day 
of the temporary financial hearing if served by delivery or 7 days before the day of the temporary 
financial hearing if served by mail or e-mail, unless the documents have been received 
previously by the party seeking relief.” Id. at (b)(1)(B). The rule specifically provides that the 
“responding party shall be given no less than 12 days to serve the documents required” unless 
otherwise ordered by the court. Id.  
 
 The existence of a valid marriage is a prerequisite to an award of temporary support, as 
the parties have an obligation to continue to support each other until the marriage is dissolved. 
See Lashkajani v. Lashkajani, 911 So. 2d 1154, 1157 (Fla. 2005) (quoting Belcher v. Belcher, 
271 So. 2d 7, 11 (Fla. 1972) (“Until there is a decree of dissolution of the marriage, thus ending 
her role as wife, the wife’s support remains within long-established guidelines of support by the 
husband.”)). Further, a spouse’s temporary support obligation may not be waived in a prenuptial 
agreement or other contract. Belcher, 271 So. 2d at 8. Once a marriage is shown to have been 
ceremoniously entered into it is presumed to be legal and valid, and the party attacking the 
legality of such a marriage bears the burden of rebutting this presumption. Stewart v. Hampton, 
506 So. 2d 70, 71 (Fla. 5th DCA 1987); see also Cobo v. Sierralta, 13 So. 3d 493, 497 (Fla. 3d 
DCA 2009). Thus, a spouse’s claiming that a ceremonial marriage is invalid because one of the 
spouses was still married to another person at the time of the parties’ marriage does not affect the 
issue of whether an award of temporary support can be made. The spouse defending the marriage 
may be awarded attorney’s fees under section 61.16, Florida Statutes to litigate the validity 
issue, as well as any other issue in connection with the dissolution or annulment action. See 
Pefaur v. Pefaur, 617 So. 2d 425, 425-26 (Fla. 3d DCA 1993); Gilvary v. Gilvary, 648 So. 2d 
317, 318 (Fla. 3d DCA 1995) (concluding that where there is a question in an annulment action 
as to whether the parties have a valid marriage based on a prior marriage by one of the parties to 
another person, a party may still be entitled an equitable award of temporary attorney’s fees so 
that he/she can litigate the question); Cobo, 13 So. 3d at 499 (finding that wife who claimed 
marriage was valid was entitled to an attorney’s fee award to litigate all custody and visitation 
issues in the annulment action where the husband claimed the marriage was invalid).  
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 An order requiring payment of temporary support is immediately appealable as a non-
final order under Florida Rule of Appellate Procedure 9.130(a)(3)(C)(iii)a. Such orders are 
reviewed for an abuse of discretion. See Hoffman v. Hoffman, 127 So. 3d 863, 865 (Fla. 2d DCA 
2013). 
 
 Once a temporary support order has been entered, it can be modified or vacated at any 
time by the circuit court while the litigation proceeds. Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 
2d DCA 2007) (citing § 61.14(11), Fla. Stat. (“A court may, upon good cause shown, and 
without a showing of a substantial change of circumstances, modify, vacate, or set aside a 
temporary support order before or upon entering a final order in a proceeding.”)); see also Lake 
v. Lake, 180 So. 3d 177 (Fla. 4th DCA 2015). The policy behind this rule is that because a 
temporary support order is often required at the beginning of the dissolution action, before the 
parties have had an opportunity to complete discovery or consult experts, the order is often based 
upon an abbreviated hearing and limited evidence. See Dent v. Dent, 851 So. 2d 819, 821 (Fla. 
2d DCA 2003) (Stringer, J., concurring). Further, any inequities in a temporary order can be 
resolved in the final judgment. Ghay, 954 So. 2d at 1190. An order modifying or terminating a 
temporary support obligation is also immediately appealable pursuant to Florida Rule of 
Appellate Procedure 9.130(a)(3)(C)(iii)a, and is reviewed for an abuse of discretion. See 
Schecter v. Schecter, 109 So. 3d 833, 834 (Fla. 3d DCA 2013).  
 
 Finally, it should be noted that a non-final appeal does not act as an automatic stay of 
proceedings in the trial court, but it divests the trial court of the power to “render a final order 
disposing of the cause pending such review.” Fla. R. App. P. 9.130(f). Thus, while a trial court 
may conduct a final hearing in the dissolution and even enter an order containing findings and 
determinations from that hearing, it may not enter a final judgment while the non-final appeal is 
pending unless the appellate court expressly authorizes it to do so. See Robinson v. Robinson, 
998 So. 2d 1171, 1172 (Fla. 2d DCA 2008).  
 
   i. Alimony 
 
 An award of temporary support provides for the needs and necessities of life of the 
spouse and children pending the dissolution. Jaeger v. Jaeger, 182 So. 3d 697, 699 (Fla. 4th 
DCA 2015). “Many times, such awards do not even cover all of the expenses of a party. 
Additional equitable considerations are not included in such awards.” Id. The criteria for an 
award of temporary alimony are the same as for permanent alimony, namely, the need of the 
spouse requesting the alimony and the ability of the other spouse to pay. Stern v. Stern, 907 So. 
2d 701, 702 (Fla. 4th DCA 2005). While such awards are discretionary, “temporary alimony 
awards must be supported by competent, substantial evidence that demonstrates the need for 
support and the paying spouse’s ability to pay.” Driscoll v. Driscoll, 915 So. 2d 771, 773 (Fla. 2d 
DCA 2005).  
 
 Finally, “it is improper for the trial court to fail ‘to identify which share of the award [is] 
for child support and which [is] intended to be alimony.’” Perez v. Perez, 2D15-2074, 2016 WL 
2602926, at *1 (Fla. 2d DCA 2016) (quoting Blum v. Blum, 769 So. 2d 1142, 1143 (Fla. 4th 
DCA 2000)). 
 







53 
 


   ii. Child Support & Timesharing 
 
 The Child Support Guidelines set forth in section 61.30, Florida Statutes, are to be used 
as a basis for calculating child support regardless of whether pendent lite or at the final hearing.  
 
 Similarly, the criteria for determining a timesharing schedule set forth in section 
61.13(3), Florida Statutes, applies regardless of whether the timesharing schedule is temporary 
or contained in a final judgment. Thus, “the best interest of the child shall be the primary 
consideration.” § 61.13(3), Fla. Stat. Likewise, in order to obtain a temporary modification of the 
timesharing schedule, the moving party must satisfy the two-part test contained in section 
61.13(3) “by establishing through competent, substantial evidence” that (1) there has been a 
substantial, material, and unanticipated change in circumstances; and (2) the modification is in 
the best interest of the child or children involved. Bon v. Rivera, 10 So. 3d 193, 195 (Fla. 4th 
DCA 2009). 
 
 The goal of temporary relief hearings with respect to timesharing is to promote stability 
in the lives of children while the divorce is pending, not to decide the final outcome. Hoff v. Hoff, 
100 So. 3d 1164, 1168 (Fla. 4th DCA 2012). The Fourth District Court of Appeal has held that:  
 


it is not reversible error for a trial court to fail to address any of the factors set 
forth in section 61.13(3), Florida Statutes or to fail to make a rote statement that 
its decision is in the best interests of the child in temporary relief proceedings. As 
long as the trial court’s decision is based on competent, substantial evidence and 
not an abuse of discretion, it will be affirmed. 


 
Id. 
 
   iii. Attorney’s Fees, Suit Monies, & Costs 
 
 The appropriate inquiry under section 61.16, Florida Statutes, is the same whether the 
fees requested are temporary or final, i.e. whether one spouse has a need for and the other has the 
ability to pay attorney’s fees, suit money, and costs. Nichols v. Nichols, 519 So. 2d 620, 622 (Fla. 
1988). Thus, the primary factor to be considered is the financial resources of each party. Rosen v. 
Rosen, 696 So. 2d 697, 700 (Fla. 1997). The purpose of section 61.16, Florida Statutes, is to 
ensure that both parties will have a similar ability to obtain competent legal counsel and that one 
party is not limited in the type of representation he or she would receive because that party’s 
financial position is so inferior to that of the other party. Rosen, 696 So. 2d at 699; Standard 
Guaranty Insurance Co. v. Quanstrom, 555 So. 2d 828, 835 (Fla. 1990). Further, the trial court 
may also consider “factors such as the scope and history of the litigation; the duration of the 
litigation; the merits of the respective positions; whether the litigation is brought or maintained 
primarily to harass (or whether a defense is raised mainly to frustrate or stall); and the existence 
and course of prior or pending litigation.” Rosen, 696 So. 2d at 700. Even in making a temporary 
award, a trial court may not consider the financial assistance of family or friends unless the gifts 
are continuing and ongoing, not sporadic, and where the evidence shows that the gifts will 
continue in the future. Rogers v. Rogers, 824 So. 2d 902, 903 (Fla. 3d DCA 2002). The standard 
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of review of a temporary attorney’s fees order is abuse of discretion. Hallac v. Hallac, 88 So. 3d 
253, 256 (Fla. 4th DCA 2012).  
 
 Once need and ability to pay are established and the trial court has decided to award a 
spouse temporary attorney’s fees, the trial court must support the award with factual findings 
regarding reasonableness of the hourly rates and time expended. Baker v. Baker, 35 So. 3d 76, 77 
(Fla. 2d DCA 2010). Note that while a failure to make these findings is reversible error, in order 
for this issue to be preserved for appeal the payor spouse must file a motion for rehearing on that 
issue. See Spreng v. Spreng, 162 So. 3d 168, 169 (Fla. 5th DCA 2015) (“Wife concedes that the 
failure to make such findings was error. Despite that concession, we affirm…Although it was 
deficient in its factual findings with regard to the [reasonableness and lodestar] factors…, we 
find that this error was not preserved for appeal because Husband never filed a motion for 
rehearing.”). Since a temporary award may be modified at any time during the litigation, the 
appropriate remedy for an award that is unsupported by findings is to remand for further 
proceedings on the issue of reasonableness. See id. at 77-78 (noting that remand is proper even 
where the wife failed to produce any evidence supporting the reasonableness of the award); see 
also Moore v. Kelso-Moore, 152 So. 3d 681, 683 (Fla. 4th DCA 2014). 
 
 A spouse’s obligation to provide support to the other spouse during the marriage includes 
the payment of attorney’s fees when the normal criteria for the award of fees under section 
61.16, Florida Statutes, are met. See Belcher v. Belcher, 271 So. 2d 7, 11 (Fla. 1972) (“Until 
there is a decree of dissolution of the marriage, thus ending her role as wife, the wife’s support 
remains within long-established guidelines of support by the husband.”). This obligation cannot 
be waived in a prenuptial agreement or other contract. Id. at 8; see also Lawhon v. Lawhon, 583 
So. 2d 776, 777 (Fla. 2d DCA 1991). Thus, so long as the claim and award are limited to services 
rendered prior to entry of the final judgment of dissolution, the attorney’s fee award can be made 
at the time of final hearing or in an appropriate post-judgment proceeding. Lawhon, 583 So. 2d at 
777. However, a court may enforce a prevailing party attorney’s fee provision contained in a 
prenuptial agreement in actions seeking to enforce or prevent the breach of that agreement. 
Lashkajani v. Lashkajani, 911 So. 2d 1154, 1155 (Fla. 2005). This is because those prevailing 
party clauses protect the agreement itself since their purpose is to indemnify the party who relied 
on the agreement and constitute a disincentive to one who may frivolously challenge it. Id. at 
1159. Notwithstanding this proposition, until there is a prevailing party on the issue of 
enforcement of the prenuptial, “section 61.16’s need and ability to pay test continues to apply.” 
Lord v. Lord, 993 So. 2d 562, 565 (Fla. 4th DCA 2008); see also Simon v. Simon, 83 So. 3d 927 
(Fla. 4th DCA 2012); Lashkajani v. Lashkajani, 855 So. 2d 87, 88 (Fla. 2d DCA 2003) (noting 
that the trial court granted both parties’ requests for attorney's fees—the wife’s based upon 
section 61.16 and the husband’s based upon the prevailing party attorney’s fee provision of the 
agreement—and denied the husband’s request for reimbursement of the wife’s temporary 
attorney’s fees; neither issue was litigated before the Florida Supreme Court).  
 
 Section 61.16, Florida Statutes, also permits an award of appellate fees. The Second and 
Fourth District Courts of Appeal have held that a party may seek appellate attorney’s fees in an 
appeal concerning the amount of temporary attorney’s fees that the trial court awarded. Baker, 35 
So. 3d at 78-79; Schneider v. Schneider, 32 So. 3d 151, 156-58 (Fla. 4th DCA 2010). However, 
the Fourth District Court of Appeal limited that proposition to those instances where there was 
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no fee waiver provision in a prenuptial agreement and the appeal was of a final judgment. See 
Hahamovitch v. Hahamovitch, 133 So. 3d 1020, 1023 (Fla. 4th DCA 2014). The rationale for 
this distinction was that although the fee waiver provision was ineffective as to temporary fees 
incurred for services rendered prior to the entry of the final judgment, once the trial court entered 
the final judgment and dissolved the marital relationship, the parties’ roles as spouses ended and 
there was no longer a legal basis for declining to enforce the contractual waiver of fees. Id. at 
1022-23. Thus, where there is a contractual waiver of fees in the prenuptial agreement, a spouse 
cannot recover fees that were incurred in post-judgment litigation. Id.  
 
 Another vehicle to obtain fees and costs is Florida Rule of Appellate Procedure 9.400. 
Similarly, where a trial court awards appellate attorney’s fees, the trial court must include 
“specific findings as to the reasonable number of hours expended and the reasonable hourly 
rate.” Coleman v. Bland, 152 So. 3d 752, 754 n.2 (Fla. 5th DCA 2014). Note that “the correct 
method of seeking review of an order on appellate costs or attorney’s fees is to file a motion for 
review in the appellate court in the proceeding that was the subject of the award, within 30 days 
of rendition of the order in the lower tribunal.” Pellar v. Granger Asphalt Paving, Inc., 687 So. 
2d 282, 284 (Fla. 1st DCA 1997); see also Fla. R. App. P. 9.400(c). 
 
 Finally, since attorney’s fees and costs are litigation costs, rather than liquidated 
damages, prejudgment interest on such awards will not be awarded. Williams v. Williams, 619 
So. 2d 972 (Fla. 3d DCA 1993).  
 
   iv. Equitable Distribution 
 
 Section 61.075(5), Florida Statutes, specifically authorizes a trial court to make an 
interim partial distribution during the pendency of a dissolution action any time after the date the 
petition for dissolution is filed and served and before the final distribution of assets and 
liabilities. § 61.075(5), Fla. Stat. In order for the court to grant such relief, either party may file a 
sworn motion setting forth good cause why the matter should not be deferred until the hearing 
and establishing a specific factual basis for the motion. Id. at (5)(a). Good cause is defined as 
“extraordinary circumstances that require an interim partial distribution.” Id. at (5)(d).  
 
 If the court does in fact grant an interim partial distribution, “the court shall make specific 
findings in any interim order…that any partial distribution will not cause inequity or prejudice to 
either party as to either party’s claims for support or attorney’s fees.” Id. at (5)(b). Further, the 
interim order “shall be pursuant to and comport with the factors in subsections (1) and (3) as 
such factors pertain to the assets or liabilities made the subject of the sworn motion.” Id. at 
(5)(c). The standard of review of an order granting an interim partial distribution is abuse of 
discretion. Defanti v. Russell, 126 So. 3d 377, 379 (Fla. 4th DCA 2013); cf. Zvida v. Zvida, 103 
So. 3d 1052, 1055 (Fla. 4th DCA 2013) (“The standard of review of a trial court’s determination 
of equitable distribution is abuse of discretion.”). 
 
   v. Exclusive Use & Possession of Marital Home 
 
 An award of exclusive use and possession of the marital home may be “in the nature of 
maintenance and support.” Zeller v. Zeller, 396 So. 2d 1177, 1179 (Fla. 4th DCA 1981). 
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However, such an award may also be an “incident pertaining to child custody,” particularly if the 
grant provides that it is to last only until the children in the recipient parent’s custody reach a 
certain age, marry, or die. Dorsett v. Dorsett, 902 So. 2d 947, 953 (Fla. 4th DCA 2005). The 
Fourth District Court of Appeal has affirmed such an award, absent a specific request in the 
recipient spouse’s pleadings, where the award was deemed incident to child custody. See Lefler 
v. Lefler, 68 So. 3d 256, 257 (Fla. 4th DCA 2010). The best practice is to specifically request an 
award of exclusive use and possession of the marital home, whether on a temporary or 
permanent basis.  
 
 Section 61.075(1)(h), Florida Statutes, specifically provides for an award of exclusive 
use and possession of the parties’ former marital home. The decision as to the duration of the 
exclusive use and possession if same is to be ordered in the final judgment of dissolution, should 
be based on whether “for any dependent child of the marriage, or any other party,” it would be 
equitable to retain the marital home as a residence, is in the best interest of the child or that party, 
and is financially feasible for the parties to maintain the residence. § 61.075(1)(h), Fla. Stat. The 
general rule is that, absent special circumstances, exclusive use and possession is awarded until 
the custodial parent remarries or the parties’ youngest child reaches majority. See, e.g., Garcia v. 
Hernandez, 947 So. 2d 657, 660 (Fla. 3d DCA 2007); Neustein v. Neustein, 503 So. 2d 439, 440 
(Fla. 4th DCA 1987) (citing Zeller v. Zeller, 396 So. 2d 1177, 1178 (Fla. 4th DCA 1981)). 
 
  8. Partition 
 
 A claim for partition must be specifically made or the trial court will lack jurisdiction to 
order same. See Worthen v. Worthen, 991 So. 2d 400, 401 (Fla. 2d DCA 2008) (reversing order 
of partition where “neither party requested such relief”); Martinez v. Martinez, 573 So. 2d 37, 43 
(Fla. 1st DCA 1990) (“In dissolution proceedings, the court has no authority to partition jointly-
held property in the absence of the parties’ agreement or a specific pleading requesting 
partition.”); Zeller v. Zeller, 396 So. 2d 1177, 1178 (Fla. 4th DCA 1981) (holding that the trial 
court erred in ordering partition of the marital home in the absence of a specific pleading 
requesting it). Section 64.041, Florida Statutes requires a complaint for partition to include a 
“description of the lands of which partition is demanded,” as well as “the quantity held by each” 
person interested in the land. 
 
  9. Lis Pendens 
 
 A lis pendens may be filed at the time of the initial pleading or thereafter to place third 
parties on notice that a claim is made as to the real or personal property titled in the name of a 
party in the action. Since the notice is only a cloud on the title that creates a priority for the party 
that filed the lis pendens if that party prevails in the pending litigation, the notice itself does not 
prohibit alienation of property. Loidl v. I & E Group, Inc., 927 So. 2d 1016, 1018 (Fla. 2d DCA 
2006). “Where the property owner is not named as a party to the action in the complaint, any lis 
pendens filed against it is without legal basis and must be dissolved.” Id. Further, when the 
primary purpose of a lawsuit is to recover money damages and the action does not directly affect 
the title to or the right of possession of real property, the filing of a notice of lis pendens is not 
authorized. DeGuzman v. Balsini, 930 So. 2d 752, 755 (Fla. 5th DCA 2006). A notice of lis 
pendens is properly filed when a person seeks to enforce any lien upon designated real estate, 
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although a lien which may result after a judgment provides no basis for the filing of a lis pendens 
notice. Id. 
 
 Section 48.23, Florida Statutes, governs lis pendens and requires that to be effective, a 
notice of same must be recorded in the official records of the county where the property is 
located and such notice has not expired, been withdrawn, or discharged. § 48.23(1)(a), Fla. Stat. 
The statutory requirements for a notice of lis pendens are that it contain: the names of the parties; 
the date of the institution of the action, the date of the clerk’s electronic receipt, or the case 
number of the action; the name of the court in which it is pending; a description of the property 
involved or to be affected; and a statement of the relief sought as to the property. Id. at (1)(c)1. A 
notice that fails to contain all of the required information is procedurally, not substantively, 
defective. See Bothmann v. Harrington, 458 So. 2d 1163, 1168 n. 5 (Fla. 3d DCA 1984).   
 
 When the initial pleading is not founded on a duly recorded instrument, the trial court 
may control or discharge the notice of lis pendens in a manner similar to a grant or dissolution of 
an injunction. § 48.23(3), Fla. Stat. The Fifth District Court of Appeal held that a petition for 
dissolution of marriage is not founded upon a recorded instrument, but instead “is founded upon 
statutory provisions allowing the dissolution of an irretrievably broken marriage, and the award 
of marital assets is a collateral issue.” Gay v. Gay, 604 So. 2d 904, 905 (Fla. 5th DCA 1992). 
This holding was made despite the notation in the deed that the wife was a married woman at the 
time she acquired title, as that notation did nothing to establish rights between the parties. Id. 
Additionally, when the initial pleading is not founded on a duly recorded instrument, the trial 
court has the power to require the party who filed the lis pendens to post a bond when the 
property owner shows that damages will likely result in the event the notice of lis pendens is 
unjustified. Med. Facilities Dev., Inc. v. Little Arch Creek Properties, Inc., 675 So. 2d 915, 916 
(Fla. 1996). “The damages can be monetary and do not have to meet the test of irreparable 
harm.” Id.  
 
 The Supreme Court of Florida approved a district court of appeal decision in which a trial 
court’s order relating to a lis pendens was reviewed via a writ of certiorari. See S & T Builders v. 
Globe Props., Inc., 944 So. 2d 302 (Fla. 2006). Thus, that is the appropriate vehicle for appellate 
review of such orders. 
 
 Finally, Florida Rule of Civil Procedure 1.420(f) provides that “[i]f a notice of lis 
pendens has been filed in connection with a claim for affirmative relief that is dismissed under 
this rule, the notice of lis pendens connected with the dismissed claim is automatically dissolved 
at the same time. The notice, stipulation, or order [of dismissal] shall be recorded.”  
 
 It is important to note that a notice of lis pendens is only effective for one (1) year and 
will expire at the expiration of that time “unless the relief sought is disclosed by the pending 
pleading to be founded on a duly recorded instrument or on a lien claimed under part I of chapter 
713…except when the court extends the time of expiration on reasonable notice and for good 
cause [and with the imposition of] such terms for the extension of time as justice requires.” See § 
48.23(2), Fla. Stat. 
 
  10. Receivership 
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 The appointment of a receiver is a drastic remedy to be exercised with great caution. It is 
a remedy appropriate only when dissension, fraud, misconduct or mismanagement exists which 
makes it impossible for the business to continue or to preserve its assets such as in an action to 
dissolve a business. Ugarte v. Ugarte, 553 So. 2d 250, 253-54 (Fla. 3d DCA 1989) (Gersten, J., 
concurring). A receiver may be appointed pendente lite in a dissolution proceeding. See id. 
(affirming appointment of a receiver over the husband’s PA where he was diverting large sums 
of money so as to avoid his temporary alimony and child support obligations as a way to 
preserve the asset from the husband’s misconduct and mismanagement until same is divided at 
the time of divorce).  
 
 Where a corporation is joined as a party to the dissolution action, the receiver may be 
appointed over the corporation as well. See Ugarte, 553 So. 2d at 251 (noting that the wife joined 
the husband’s P.A. as a named “defendant.”); see also Mathes v. Mathes, 91 So. 3d 207, 208 
(Fla. 2d DCA 2012) (reversing because despite a lack of jurisdiction over the joint marital 
business since it was never joined as a party, “by the time the trial court entered the final 
judgment, this divorce had transformed into something similar to a receivership pursuant to 
section 607.1432, Florida Statutes” which applies in actions for corporate dissolution). 
 
 Note that “[a] receiver may not be appointed unless the person seeking appointment has 
standing by virtue of a legal or equitable claim, such as a claim of ownership of the property in 
controversy, or a lien or property right therein.” Byrne v. Byrne, 133 So. 3d 1082, 1084 (Fla. 4th 
DCA 2014) (reversing appointment of receiver to collect rental income from tenants in former 
marital home where receiver was requested by the husband, who was left with no legal or 
equitable interest therein pursuant to the final judgment of dissolution).  
 
  11. Sequestration 
 
 Section 68.03, Florida Statutes, governs sequestration of property, which is a form of 
equitable relief available when the respondent property owner is not residing in or cannot be 
located in this state. § 68.03(1), Fla. Stat. The court may order the sequestration of property and 
apply its proceeds to discharge respondent’s support obligation arrearages. See Cimitier v. 
Cimitier, 579 So. 2d 142, 144 (Fla. 3d DCA 1991); Frank v. Frank, 587 So. 2d 668, 668 (Fla. 4th 
DCA 1991). If sequestration is “imperative in order to enforce” court orders, then the court must 
make “a finding of the approximate value of the property sequestered and to retain under the 
order of sequestration only so much thereof as the court finds necessary to secure the 
enforcement of its orders.” Seneca v. Seneca, 382 So. 2d 371, 373 (Fla. 4th DCA 1980).  
 
  12. Affirmative Defenses 
 
 Florida Rule of Civil Procedure 1.110(d) requires that any “matter constituting an 
avoidance or affirmative defense” be affirmatively set forth in a responsive pleading. An 
affirmative defense is a defense which admits the cause of action, but avoids liability, in whole 
or in part, by alleging an excuse, justification, or other matter negating or limiting liability. See 
Henry P. Trawick, Jr., Florida Practice & Procedure § 11-4, at 205 (2000 ed.). If the affirmative 
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defense depends upon a document, either the document or the material portions of same must be 
attached to or incorporated in the pleading. Fla. R. Civ. P. 1.130(a). 
 
 With a few enumerated exceptions, affirmative defenses not alleged in a responsive 
pleading are deemed waived. Fla. R. Civ. P. 1.140(b), (h). Further, if Florida Rule of Civil 
Procedure 1.120 requires that an applicable affirmative defense be pled with specificity and that 
is not done, that affirmative defense will be deemed waived. See Parra de Rey v. Rey, 114 So. 3d 
371, 386 (Fla. 3d DCA 2013) (finding that where the wife failed to plead the affirmative defense 
of fraud with even a semblance of particularity, she waived fraud as a defense).  
 
 B. Verification 
 
 Whether a pleading or motion must be verified is governed by Florida Family Law Rule 
of Procedure 12.030, which simply refers to Florida Rule of Civil Procedure 1.030. Thus, except 
as specifically provided, “every pleading or other document of a party represented by an attorney 
need not be verified.”  
 
 A petition must be verified if it is for an injunction for protection against domestic, 
repeat, dating, or sexual violence. See Fla. Fam. L.R.P. 12.610. A petition for a temporary 
injunction must also be verified. See Fla. R. Civ. P. 1.610. While there is no statutory 
requirement that a petition for dissolution be verified or otherwise sworn, the best practice is to 
do so. Verification should be used whenever facts are alleged as it satisfies the attorney’s good 
faith inquiry under section 57.105, Florida Statutes, and ensures that the client is fully apprised 
of the facts alleged.  
 
 Note that the Uniform Child Custody Jurisdiction and Enforcement Act requires that the 
mandatory child information in child custody proceedings must be made “under oath.” § 
61.522(1), Fla. Stat. Thus, either the pleading containing same must be verified or it must be 
contained in an affidavit attached to an unverified pleading.  
 
 C. Injunctive Relief 
 
 A temporary injunction is an extraordinary remedy which should be granted sparingly. 
To be entitled to the issuance of a temporary injunction, the movant must show: (1) she will 
suffer irreparable harm unless the status quo is maintained; (2) she has no adequate remedy at 
law; (3) she has a clear legal right to the relief requested; and (4) the temporary injunction will 
serve the public interest. Rosasco v. Rosasco, 641 So. 2d 493, 495 (Fla. 1st DCA 1994). The 
procedural requirements for a temporary injunction are set forth in Florida Rule of Civil 
Procedure 1.610. Note that the only time a bond is not required upon the issuance of a temporary 
injunction is when same is “issued solely to prevent physical injury or abuse of a natural person.” 
Fla. R. Civ. P. 1.610(b); see also Cord v. Cord, 750 So. 2d 757, 758 (Fla. 2d DCA 2000) (“[A] 
bond is required for all temporary injunctions except those injunctions entered to prevent 
physical injury or abuse.”).  
 
 Appellate review of an order issued upon an application for an injunction seeks 
ultimately to determine whether the trial court abused its discretion in granting or denying the 
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request. Gooding v. Gooding, 602 So. 2d 615, 616 (Fla. 4th DCA 1992). Such orders may be 
immediately appealed as non-final pursuant to Florida Rule of Appellate Procedure 
9.130(a)(3)(B). Further, the Florida Supreme Court has held that a party may, without first 
moving to dissolve in the trial court, take an interlocutory appeal from an order issuing a 
temporary injunction without notice and thereby seek review of the legal sufficiency of the 
complaint and supporting affidavits. See Hotel-Motel Restaurant Employees & Bartenders Union 
v. Black Angus of Lauderhill, Inc., 290 So. 2d 479 (Fla. 1974); State v. Beeler, 530 So. 2d 932 
(Fla. 1988). However, “clearly the preferred practice is for the defendant to present the alleged 
deficiencies to the trial court via a motion to dissolve pursuant to Rule 1.610(d).” Hathcock v. 
Hathcock, 533 So. 2d 802, 804 (Fla. 1st DCA 1988). 
 
  1. To Protect Assets 
 
 Section 61.11, Florida Statutes, permits a writ of ne exeat, or an injunction, to be issued 
“[w]hen either party is about to remove himself or herself or his or her property out of the state, 
or fraudulently convey or conceal it.” § 61.11(1), Fla. Stat. Such writs may be issued “against 
the party or the property” and “make such orders as will secure alimony or support to the party 
who should receive it.” Id. Since section 61.11(1), Florida Statutes, makes no mention of 
attorney’s fees, that section does not empower a trial court to enter an injunction to secure such 
an award. Pineiro v. Pineiro, 988 So. 2d 686, 687 (Fla. 4th DCA 2008); Rinkor v. Brborich, 957 
So. 2d 661, 662 (Fla. 3d DCA 2007). This section applies whether a spouse is attempting to 
dissipate marital assets, or assets which may later be determined to be marital, before or after the 
final dissolution judgment. See Sandstrom v. Sandstrom, 565 So. 2d 914, 914 (Fla. 4th DCA 
1990); Leonard v. Leonard, 678 So. 2d 497, 497-98 (Fla. 5th DCA 1996).  
 
 The document requesting the writ must be verified. § 68.02(1), Fla. Stat. A bond is 
required, Neal v. Neal, 636 So. 2d 810, 813 (Fla. 1st DCA 1994), and “[t]he ne exeat bond is in 
the nature of a bail bond.” Siravo v. Siravo, 670 So. 2d 983, 985 (Fla. 4th DCA 1996). 
“However, neither the statute nor case law authorizes utilizing this writ independently, as a 
substitute for a contempt, injunction, or other enforcement order, where its purpose is not to 
prevent a party from fleeing or removing assets but, rather, to force the party to post security, or 
produce assets, that would be used to satisfy a judgment.” Id.  
 
 Note that even though this type of injunction is provided for by statute, the requirements 
set forth in Florida Rule of Civil Procedure 1.610 still must be complied with. See, e.g., CJM 
Partners, LLC v. Di Giacomo, 187 So. 3d 877, 878 (Fla. 3d DCA 2016) (reversing the temporary 
injunction that was entered in violation of Florida Rule of Civil Procedure 1.610(b)). 
 
  2. To Prevent Removal of Children from Jurisdiction 
 
 If a party believes that the other party is going to remove the child from the jurisdiction, 
that party may seek a temporary injunction from the court. See Landingham v. Landingham, 685 
So. 2d 946, 947 (Fla. 1st DCA 1996) (noting that the trial court entered an injunction prohibiting 
either party from removing the child from Bay County without court approval or the other 
parent’s consent). The court may grant the injunction without written or oral notice to the 
adverse party only if two requirements are met. Fla. R. Civ. P. 1.610(a)(1). First, “it appears from 
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the specific facts shown by affidavit or verified pleading that immediate and irreparable injury, 
loss, or damage will result to the movant before the adverse party can be heard in opposition. Id., 
at (a)(1)(A). Second, “the movant’s attorney certifies in writing any efforts that have been made 
to give notice and the reasons why notice should not be required.” Id. at (a)(1)(B). Unless the 
adverse party appears at the hearing or has received reasonable notice of the hearing, the only 
evidence allowed to be considered by the trial court in deciding whether to approve the 
application for a temporary injunction is the affidavit or verified pleading itself. Id. at (a)(2). If a 
temporary injunction is granted, a bond must be paid by the moving party. Id. at (b).  
 
  3. To Prevent Domestic, Repeat, Dating, or Sexual Violence; or Stalking 
 
 Depending on the circumstances, a victim or someone who is in imminent fear of 
becoming a victim has four types of injunctions available: (i) domestic violence; (ii) repeat 
violence; (iii) dating violence; and (iv) sexual violence. Each is an independent cause of action, 
and each has its own elements. See Morrell v. Chadick, 965 So. 2d 1277, 1279-80 (Fla. 2d DCA 
2007) (“While some of the elements necessary to state a cause of action under each provision 
overlap, each cause of action contains allegations that differ from the other two.”). Additionally, 
a victim of stalking may also obtain an injunction for protection against same. § 784.0485, Fla. 
Stat. This is true even though stalking is also included in the definition of both “domestic 
violence,” § 741.28(2), Fla. Stat., and “violence.” § 784.046(1)(a), Fla. Stat. Thus, one can 
obtain an injunction due to stalking by petitioning for either a domestic, repeat, or dating 
violence injunction, or an independent stalking injunction. See infra. Florida Family Law Rule of 
Procedure 12.610 applies to all five types of injunctions. Fla. Fam. L.R.P. 12.610(a).  
 
 Note that while the evidence adduced at a full hearing may support a different form of 
injunction that was petitioned for, “[a]bsent amendment of the pleadings or trial by consent, the 
trial court cannot enter an injunction on grounds of violence different from the ground alleged by 
the petitioner.” Morrell, 965 So. 2d at 1280. 
 
  i. Stalking 
 
 Section 784.0485(1), Florida Statutes, creates a cause of action for an injunction for 
protection against stalking which includes the offense of cyberstalking. Stalking is statutorily 
defined as “willfully, maliciously, and repeatedly follow[ing], harass[ing], or cyberstalk[ing] 
another person.” § 784.048(2), Fla. Stat. Harassing is defined as engaging “in a course of 
conduct directed at a specific person which causes substantial emotional distress to that person 
and serves no legitimate purpose.” Id. at (1)(a). Further, course of conduct is defined to mean “a 
pattern of conduct composed of a series of acts over a period of time, however short, which 
evidences a continuity of purpose.” Id. at (1)(b). In determining if an incident causes substantial 
emotional distress, courts use a reasonable person standard, rather than a subjective standard. 
McDonough v. Carver, 159 So. 3d 926, 927 (Fla. 2d DCA 2015); see also McMath v. Biernacki, 
776 So. 2d 1039, 1040 (Fla. 1st DCA 2001) (reversing injunction for repeat violence premised 
on stalking where respondent’s sending petitioner flowers and balloons on several occasions 
would not “cause a reasonable person to suffer any emotional distress”); Jones v. Jackson, 67 So. 
3d 1203, 1204 (Fla. 2d DCA 2011) (reversing injunction for repeat violence premised on stalking 
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where threatening phone calls and text messages “would not have caused a reasonable person 
substantial emotional distress”).  
 
 Aggravated stalking is defined to include three types of conduct. The first type of conduct 
is willfully, maliciously, and repeatedly following, harassing, or cyberstalking another person 
and making a credible threat to that person. § 784.048(3), Fla. Stat. A credible threat is defined 
as: 
 


a verbal or nonverbal threat, or a combination of the two, including threats 
delivered by electronic communication or implied by a pattern of conduct, which 
places the person who is the target of the threat in reasonable fear for his or her 
safety or the safety of his or her family members or individuals closely associated 
with the person, and which is made with the apparent ability to carry out the threat 
to cause such harm.  


 
Id. at (1)(c). While apparent ability to carry out the threat is required, intent to do so is not 
required. Id. Finally, the statute specifically provides that “[t]he present incarceration of the 
person making the threat is not a bar to prosecution under this section.” Id. Presumably this is 
because an incarcerated person could still have the apparent ability to carry out a threat made 
from prison or jail. The second type of conduct that constitutes aggravated stalking is stalking 
someone after either an injunction for protection from any form of violence or “after any other 
court-imposed prohibition of conduct toward the subject person or that person’s property.” Id. at 
(4). Finally, stalking a child under 16 years of age also constitutes aggravated stalking. Id. at (5). 
 
 The statute provides standing to petition for an injunction against stalking to two classes 
of people: (i) a victim of stalking; and (ii) the parent or legal guardian of a minor child who is 
living at home and who seeks an injunction for protection against stalking on behalf of that 
minor child. § 784.0485(1)(a), Fla. Stat. The verified petition must allege the existence of such 
stalking and include the specific facts and circumstances for which relief is sought. Id. at (3)(a). 
The Florida Supreme Court approved petition for injunction for protection against stalking is 
contained in Florida Family Law Rules of Procedure Form 12.980(t). 
 
 Once a petition for protection against stalking is filed, the court may grant a temporary ex 
parte injunction if the verified pleadings or affidavits demonstrate that “stalking exists”; no 
extrinsic evidence shall be considered unless the respondent appears at the hearing or has 
received reasonable notice of the hearing. Id. at (5)(a), (b). The temporary ex parte injunction 
may enjoin the respondent from committing any act of stalking. Id. at (5)(a). Any such temporary 
ex parte injunction shall be effective for a fixed period not to exceed 15 days. Id. at (5)(c). The 
court shall set a full hearing on the petition for injunction with notice at the earliest possible time. 
Id. at (4). The full hearing must be set “for a date no later than the date when the temporary 
injunction ceases to be effective,” although a continuance of the full hearing may be granted for 
good cause shown by any party and the temporary injunction will “remain in full force and effect 
during any period of continuance.” Id. at (5)(c).  
 
 At the full hearing, an injunction may be granted if the court finds that the petitioner was 
the victim of “at least two incidences of stalking” since section 784.0485 must be read in 







63 
 


conjunction with section 784.046(1)(b). David v. Textor, 41 Fla. L. Weekly D131 (Fla. 4th DCA 
Jan. 6, 2016) (stating that petitioner filed an ex parte petition for protection pursuant to sections 
784.046 and 784.0485 for cyberstalking); see also Wyandt v. Voccio, 148 So. 3d 543, 544 (Fla. 
2d DCA 2014) (stating that section 784.0485, which governs the procedure for the issuance of 
stalking injunctions, must be analyzed with guidance from section 784.046, which defines repeat 
violence as “two incidents of violence or stalking”). Each incident of stalking must be proven by 
competent, substantial evidence to support an injunction against stalking. Touhey v. Seda, 133 
So. 3d 1203, 1204 (Fla. 2d DCA 2014). An injunction granted after a full hearing may provide 
the same relief as an ex parte injunction, and may also order the respondent to participate in 
treatment, intervention, or counseling; or refer the petitioner to appropriate services. § 
784.045(6), Fla. Stat. 
 
 Section 784.048, Florida Statutes, was designed to protect victims “by ensuring that 
victims did not have to be injured or threatened with death before stopping a stalker’s 
harassment.” Curry v. State, 811 So. 2d 736, 741 (Fla. 4th DCA 2002). “The legislative history 
of the statute thus supports an interpretation of the statute where ‘stalking’ retains the concept of 
some type of contact, whether it is verbal, direct, or indirect, between the stalker and the victim.” 
Id.  Thus, actual harm is not the standard for stalking injunctions. Branson v. Rodriguez-Linares, 
143 So. 3d 1070, 1072-73 (Fla. 2d DCA 2014) (“[P]roof of recent stalking can be sufficient to 
establish the act of ‘violence’ required for the issuance of a section 741.30(1)(a) domestic 
violence injunction.”).  
 
   ii. Domestic Violence 
 
 A domestic violence injunction is governed by Chapter 741, Florida Statutes, and is 
available to any person “who is either the victim of domestic violence as defined…or has 
reasonable cause to believe he or she is in imminent danger of becoming the victim of any act of 
domestic violence.” § 741.30(1)(a), Fla. Stat. Domestic violence is broadly defined as “any 
assault, aggravated assault, battery, aggravated battery, sexual assault, sexual battery, stalking, 
aggravated stalking, kidnapping, false imprisonment, or any criminal offense resulting in 
physical injury or death of one family or household member by another family or household 
member.” § 741.28(2), Fla. Stat. (emphasis added). Family or household member is defined as: 
 


spouses, former spouses, persons related by blood or marriage, persons who are 
presently residing together as if a family or who have resided together in the past 
as if a family, and persons who are parents of a child in common regardless of 
whether they have been married. With the exception of persons who have a child 
in common, the family or household members must be currently residing or have 
in the past resided together in the same single dwelling unit.  


 
Id. at (3). Thus, if the violence is between “family or household members,” an injunction for 
protection against domestic violence under section 741.30, Florida Statutes, is proper. If the 
parties do not and have never resided together but violence between them has occurred, even 
though an injunction for protection against repeat violence may be supported by record evidence, 
that type of injunction may not be entered where the respondent was never provided notice that 
an injunction was being sought under section 748.046. See Fuccio v. Durso, 48 So. 3d 1011, 
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1013 (Fla. 5th DCA 2010) (reversing injunction for repeat violence based on petition for 
domestic violence injunction because when lack of cohabitation was raised at the hearing, 
counsel for the petitioner never sought to amend the petition to seek an injunction under section 
748.046, did not request a continuance to file an appropriate pleading, and the issue was not tried 
by consent of the parties).  
 
 Venue for a domestic violence injunction is appropriate in the circuit either where the 
petitioner currently or temporarily resides; where the respondent resides; or where the domestic 
violence occurred. § 741.30(1)(j), Fla. Stat. There is no minimum residency requirement to 
petition for an injunction for protection. Id. The petition for such an injunction shall be verified 
and “allege the existence of such domestic violence and shall include the specific facts and 
circumstances upon the basis of which relief is sought.” Id. at (3)(a). The Florida Supreme Court 
approved petition for injunction for protection against domestic violence is contained in Florida 
Family Law Rules of Procedure Form 12.980(a). 
 
 The verified petition for a domestic violence injunction may request a parenting plan and 
timesharing schedule “with regard to the minor child or children of the parties.” § 741.30(3)(d), 
Fla. Stat. If such relief is requested, the information as required by section 61.522, Florida 
Statutes, of the Uniform Child Custody Jurisdiction & Enforcement Act must be either 
incorporated into the petition or contained in an affidavit attached to same. § 741.30(d), Fla. Stat. 
In granting in injunction for protection against domestic violence a trial court is permitted to 
award “the petitioner up to 100 percent of the timesharing” using the criteria provided in section 
61.13, Florida Statutes. § 741.30(5)(a)3, (6)(a)3, Fla. Stat. However, the statute specifically 
provides that “[i]n the event a subsequent cause of action is filed under chapter 61, any orders 
entered therein shall take precedence over any inconsistent provisions of an injunction issued 
under this section which addresses matters governed by chapter 61.” Id. at (1)(c).  
 
 Once a petition for protection against domestic violence is filed, the court may grant a 
temporary ex parte injunction if the verified pleadings or affidavits demonstrate that “an 
immediate and present danger of domestic violence exists”; no extrinsic evidence shall be 
considered unless the respondent appears at the hearing or has received reasonable notice of the 
hearing. Id. at (5)(a), (b). The temporary ex parte injunction may not only restrain the respondent 
from committing any acts of domestic violence, but may also award the petitioner “the 
temporary exclusive use and possession of the dwelling that the parties share” or exclude the 
respondent from the petitioner’s residence, as well as make an award of timesharing. Id. at 
(5)(a)2, 3. Any such temporary ex parte injunction shall be effective for a fixed period not to 
exceed 15 days. Id. at (5)(c). If the court does not grant a temporary ex parte injunction, a written 
order “noting the legal grounds for denial” is required. Id. at (5)(b). When the only ground for 
denial is no appearance of an immediate and present danger of domestic violence, the court shall 
set a full hearing on the petition for injunction with notice at the earliest possible time. Id. The 
full hearing must be set “for a date no later than the date when the temporary injunction ceases to 
be effective,” although a continuance for good cause shown may be granted and the temporary 
injunction will “remain in full force and effect during any period of continuance.” Id. at (5)(c).  
 
 At the full hearing, an injunction may be granted if the court finds that “the petitioner is 
either the victim of domestic violence as defined by s. 741.28 or has reasonable cause to believe 
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he or she is in imminent danger of becoming a victim of domestic violence.” Id. at (6)(a). Thus, 
if “an act of violence is sufficiently established and if it is between ‘family or household 
member[s]’ as defined in section 741.28(3), the petitioner is not also required to demonstrate 
reasonable cause to believe that he or she is in imminent danger of becoming the victim of any 
future act of domestic violence.” Branson v. Rodriguez-Linares, 143 So. 3d 1070, 1072-73 (Fla. 
2d DCA 2014) (internal citations omitted). In determining whether a petitioner has reasonable 
cause to believe he or she is in imminent danger of becoming a victim of domestic violence, the 
court shall consider and evaluate all relevant factors alleged in the petition, including, the 
statute’s non-exhaustive list § 741.30(6)(b), Fla. Stat. An injunction granted after a full hearing 
may provide the same relief as an ex parte injunction, and may also include the establishment of 
temporary support for the petitioner’s minor child; order the respondent to participate in 
treatment, intervention, or counseling; or refer the petitioner to a certified domestic violence 
center. Id. at (6)(a).  
 
 Finally, it is important to note that there is no statutory authority under Chapter 741 for 
an award of attorney’s fees. See Geiger v. Schrader, 926 So. 2d 432, 433 (Fla. 1st DCA 2006) 
(holding that there is no provision for an award of attorney’s fees in a section 741.30 
proceeding); Belmont v. Belmont, 761 So. 2d 406 (Fla. 2d DCA 2000); Lewis v. Lewis, 689 So. 
2d 1271, 1273-74 (Fla. 1st DCA 1997) (holding that because domestic violence injunction 
proceedings were not actions under chapter 61, but were instead separate proceedings under 
chapter 741 which does not contain a provision authorizing attorney’s fees, attorney’s fees could 
not be awarded in a domestic violence injunction case). 
 
   iii. Repeat Violence 
 
 Section 784.046(2), Florida Statutes, creates a cause of action for an injunction for 
protection against repeat violence. Violence is defined broadly as “any assault, aggravated 
assault, battery, aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, 
kidnapping, or false imprisonment, or any criminal offense resulting in physical injury or death, 
by a person against any other person.” § 784.046(1)(a), Fla. Stat.; see generally Williams v. 
Gonder, 133 So. 3d 657, 658 (Fla. 1st DCA 2014) (noting that respondent’s keying petitioner’s 
car did not constitute violence as defined by the statute because while the act was criminal it did 
not result in physical injury or death). Thus, repeat violence is statutorily defined as “two 
incidents of violence or stalking committed by the respondent, one of which must have been 
within 6 months of the filing of the petition, which are directed against the petitioner or the 
petitioner’s immediate family member.” Id. at (1)(b) (emphasis added). 
 
 With respect to repeat violence injunctions premised on stalking, there is an unresolved 
district split as to how many incidents of stalking are required by section 784.046(1)(b), Florida 
Statutes, before such an injunction may be granted. This is because the offense of “stalking itself 
requires ‘repeated’ harassment.” Dudley v. Smith, 786 So. 2d 630, 631 (Fla. 5th DCA 2001); see 
also Lukacs v. Luton, 982 So. 2d 1217, 1219 (Fla. 1st DCA 2008) (“[B]y its statutory definition, 
stalking requires proof of repeated acts.”). Based on that premise, the Fifth District Court of 
Appeal has held that “[s]ection 784.046(1)(b), Fla. Stat., requires at least four incidents of 
harassment before an injunction for repeat violence may be entered.” Id. Thus, at least two 
incidents of stalking are required before a trial court may grant this type of injunction in circuits 
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within the territorial bounds of the Fifth District. In declining to follow that position, the First 
District Court of Appeal “base[d] [its] holding on the statutory definitions of repeat violence and 
stalking, and on the canons of statutory construction,” and stated: 
 


If we were to hold that section 784.046(1)(b) requires two incidents of stalking, a 
person would be allowed to follow or harass a victim at least four times before a 
court could issue a protective injunction. In our view, such an interpretation is 
contrary to legislative intent and leads to an absurd result. 


 
Id. at 1217. Thus, only one incident of stalking is required before a trial court may grant a repeat 
violence injunction in circuits within the territorial bounds of the First District. Although the 
court in Lukacs certified conflict with the Dudley decision, the Florida Supreme Court did not 
accept the case for review. The Second and Fourth District Courts of Appeal appear to have 
sided with the Fifth District on this issue. See David v. Textor, 41 Fla. L. Weekly D131 (Fla. 4th 
DCA Jan. 6, 2016); Wyandt v. Voccio, 148 So. 3d 543, 544 (Fla. 2d DCA 2014). 
 
 The statute provides standing to petition for an injunction against repeat violence to two 
classes of people: (i) a victim of repeat violence; and (ii) the parent or legal guardian of any 
minor child who is living at home and who seeks an injunction for protection against repeat 
violence on behalf of that minor child. § 784.046(2)(b), Fla. Stat. The verified petition must 
allege the incidents of repeat violence and “include the specific facts and circumstances that form 
the basis upon which relief is sought.” Id. at (4)(a). Further, additional pleading requirements are 
imposed on a parent or legal guardian who is filing a petition for an injunction against repeat 
violence on behalf of a minor child who is living at home. If the petition is alleging repeat 
violence against a person who is also that child’s parent, stepparent, or legal guardian, the parent 
or legal guardian seeking the injunction on behalf of that child must “have been an eyewitness to, 
or have direct physical evidence or affidavits from eyewitnesses of, the specific facts and 
circumstances that form the basis upon which relief is sought.” Id. If the petition is alleging 
repeat violence against a person who is not that child’s parent, stepparent, or legal guardian, the 
parent or legal guardian seeking the injunction on behalf of that child must only “have 
reasonable cause to believe that the minor child is a victim” of repeat violence to form the basis 
upon which relief is sought. Id. The Florida Supreme Court approved petition for injunction for 
protection against repeat violence is contained in Florida Family Law Rules of Procedure Form 
12.980(f). 
 
 Once a petition for protection against repeat violence is filed, the court may grant a 
temporary ex parte injunction if the verified pleadings or affidavits demonstrate that “an 
immediate and present danger of violence exists”; no extrinsic evidence shall be considered 
unless the respondent appears at the hearing or has received reasonable notice of the hearing. Id. 
at (6)(a), (b). The temporary ex parte injunction may enjoin the respondent from committing any 
acts of violence. Id. at (6)(a). Any such temporary ex parte injunction shall be effective for a 
fixed period not to exceed 15 days. Id. at (6)(c). The court shall set a full hearing on the petition 
for injunction with notice at the earliest possible time. Id. at (5). The full hearing must be set “for 
a date no later than the date when the temporary injunction ceases to be effective,” although a 
continuance of the ex parte injunction and the full hearing” may be granted for good cause 
shown by any party. Id. at (6)(c).  
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 At the full hearing, an injunction may be granted if the court finds that the petitioner was 
the victim of “two acts of violence.” Cannon v. Thomas ex rel. Jewett, 133 So. 3d 634, 638 (Fla. 
1st DCA 2014) (holding that the two acts requirement applies equally to minors whose parents 
file petitions for repeat violence injunctions on their behalf). Competent, substantial evidence 
must support the trial court’s findings of two incidents of repeat violence. Terrell v. Thompson, 
935 So. 2d 592, 593 (Fla. 1st DCA 2006). Note that “a single incident composed of multiple 
actions is not a course of conduct” sufficient to constitute stalking. Goudy v. Duquette, 112 So. 
3d 716, 717 (Fla. 2d DCA 2013); see also Gasilovsky v. Ben-Shimol, 979 So. 2d 1179, 1180 (Fla. 
3d DCA 2008) (reversing a temporary injunction for protection against repeat violence where the 
trial judge based his findings solely on three acts stemming from a single violent incident, and 
the acts were not separated by time or distance). An injunction granted after a full hearing may 
provide the same relief as an ex parte injunction. § 784.046(7), Fla. Stat.  
 
   iv. Dating Violence 
 
 Section 784.046(2), Florida Statutes, creates a cause of action for an injunction for 
protection against dating violence. Violence is defined broadly as “any assault, aggravated 
assault, battery, aggravated battery, sexual assault, sexual battery, stalking, aggravated stalking, 
kidnapping, or false imprisonment, or any criminal offense resulting in physical injury or death, 
by a person against any other person.” § 784.046(1)(a), Fla. Stat. Thus, dating violence is 
statutorily defined as “violence between individuals who have or have had a continuing and 
significant relationship of a romantic or intimate nature.” Id. at (1)(d). In order for the court to 
conclude that the required relationship exists, the following factors must be established: (i) the 
relationship existed within the past six months; (ii) the nature of the relationship included the 
expectation of affection or sexual involvement between the parties; and (iii) the frequency and 
type of interaction between the persons involved in the relationship included that the persons 
were “involved over time and on a continuous basis during the course of the relationship.” Id. at 
(1)(d)1-3. The statute specifically states that “casual acquaintanceship” and “ordinary 
fraternization in a business or social context” are not qualifying relationships. Id. at (1)(d). Thus, 
this type of injunction is proper if the violence is between people who are dating but do not live 
together. 
 
 The statute provides standing to petition for an injunction against dating violence to three 
classes of people: (i) a victim of dating violence who has reasonable cause to believe he or she is 
in imminent danger of becoming the victim of another act of dating violence; (ii) any person who 
has reasonable cause to believe he or she is in imminent danger of becoming the victim of an act 
of dating violence; and (iii) the parent or legal guardian of any minor child who is living at home 
and who seeks an injunction for protection against dating violence on behalf of that minor child. 
Id. at (2)(b). This last standing provision led the First District Court of Appeal to conclude that a 
relationship between two 14 year olds who held themselves out to their peers as “going out” and 
referred to each other as “ex’s” is reasonably considered dating for the purpose of dating 
violence. Floyd v. Walker-Gray, 174 So. 3d 1034, 1036 (Fla. 1st DCA 2015). 
 
 The verified petition must allege the incidents of dating violence and “include the 
specific facts and circumstances that form the basis upon which relief is sought.” Id. at (4)(a). 
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Further, additional pleading requirements are imposed on a parent or legal guardian who is filing 
a petition for an injunction against dating violence on behalf of a minor child who is living at 
home. If the petition is alleging dating violence against a person who is also that child’s parent, 
stepparent, or legal guardian, the parent or legal guardian seeking the injunction on behalf of that 
child must “have been an eyewitness to, or have direct physical evidence or affidavits from 
eyewitnesses of, the specific facts and circumstances that form the basis upon which relief is 
sought.” Id. If the petition is alleging dating violence against a person who is not that child’s 
parent, stepparent, or legal guardian, the parent or legal guardian seeking the injunction on behalf 
of that child must only “have reasonable cause to believe that the minor child is a victim” of 
dating violence to form the basis upon which relief is sought. Id. The Florida Supreme Court 
approved petition for injunction for protection against dating violence is contained in Florida 
Family Law Rules of Procedure Form 12.980(n). 
 
 Once a petition for protection against repeat violence is filed, the court may grant a 
temporary ex parte injunction if the verified pleadings or affidavits demonstrate that “an 
immediate and present danger of violence exists”; no extrinsic evidence shall be considered 
unless the respondent appears at the hearing or has received reasonable notice of the hearing. Id. 
at (6)(a), (b). The temporary ex parte injunction may enjoin the respondent from committing any 
acts of violence. Id. at (6)(a). Any such temporary ex parte injunction shall be effective for a 
fixed period not to exceed 15 days. Id. at (6)(c). The court shall set a full hearing on the petition 
for injunction with notice at the earliest possible time. Id. at (5). The full hearing must be set “for 
a date no later than the date when the temporary injunction ceases to be effective,” although a 
continuance of the ex parte injunction and the full hearing” may be granted for good cause 
shown by any party. Id. at (6)(c). The full hearing must afford both parties the opportunity to 
directly examine witnesses, cross-examine witnesses, and present of any other evidence; failure 
to do so is a denial of fundamental due process. See Putzig v. Bresk, 183 So. 3d 1046, 1047 (Fla. 
4th DCA 2015); McNulty ex rel. G.M. v. Douglas ex rel. K.D., 111 So. 3d 231, 233 (Fla. 2d DCA 
2013) (citing Niederkorn v. Trivino, 68 So. 3d 991, 992 (Fla. 5th DCA 2011)). 
 
 At the full hearing, an injunction may be granted if the court finds that the adult petitioner 
in a dating relationship has “reasonable cause to believe he or she is in imminent danger of 
becoming the victim of an act of dating violence in the future”; “[i]t is not sufficient to have been 
the victim of one incident of dating violence in the past.” Alderman v. Thomas, 141 So. 3d 668, 
669 (Fla. 2d DCA 2014). This fear of imminent danger must be objectively reasonable. Id. at 
671. “[T]he trial court must consider the current allegations, the parties’ behavior within the 
relationship, and the history of the relationship as a whole.” Toubail v. White, 141 So. 3d 649, 
650 (Fla. 4th DCA 2014) (quoting Gill v. Gill, 50 So. 3d 772, 774 (Fla. 2d DCA 2010)). A trial 
court’s granting an injunction for dating violence must be supported by competent substantial 
evidence of each required element. See Nuila v. Stolp, 188 So. 3d 105, 106 (Fla. 5th DCA 2016). 
An injunction granted after a full hearing may provide the same relief as an ex parte injunction. § 
784.046(7), Fla. Stat. 
 
   v. Sexual Violence 
 
 Section 784.046(2), Florida Statutes, creates a cause of action for an injunction for 
protection against sexual violence. Sexual violence is statutorily defined as “any one incident of” 
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(i) sexual battery; (ii) a lewd or lascivious act committed upon or in the presence of a person 
younger than 16 years of age; (iii) luring or enticing a child; (iv) sexual performance by a child; 
or (v) any other forcible felony wherein a sexual act is committed or attempted, regardless of 
whether criminal charges based on the incident were filed, reduced, or dismissed by the state 
attorney. Id. at (1)(c).  
 
 The statute provides standing to petition for an injunction against sexual violence to two 
classes of people: (i) a victim of sexual violence; and (ii) the parent or legal guardian of any 
minor child who is living at home who is the victim of sexual violence. Id. at (2)(c). Note that in 
cases of sexual violence, the child-victim’s parent or legal guardian may seek an injunction 
either on their own behalf or on behalf of the minor child. Id. However, standing to petition for 
an injunction for protection against sexual violence is conditioned on either (i) the petitioner 
having reported the sexual violence to a law enforcement agency and cooperating in any criminal 
proceeding against the respondent, “regardless of whether criminal charges based on the sexual 
violence have been filed, reduced, or dismissed by the state attorney”; or (ii) “the respondent 
who committed the sexual violence against the victim or minor child was sentenced to a term of 
imprisonment in state prison for the sexual violence and the respondent’s term of imprisonment 
has expired or is due to expire within 90 days following the date the petition is filed.” Id. 
 
 The verified petition must allege the incidents of sexual violence and “include the 
specific facts and circumstances that form the basis upon which relief is sought.” Id. at (4)(a). 
Further, additional pleading requirements are imposed on a parent or legal guardian who is filing 
a petition for an injunction against sexual violence on behalf of a minor child who is living at 
home. If the petition is alleging sexual violence against a person who is also that child’s parent, 
stepparent, or legal guardian, the parent or legal guardian seeking the injunction on behalf of that 
child must “have been an eyewitness to, or have direct physical evidence or affidavits from 
eyewitnesses of, the specific facts and circumstances that form the basis upon which relief is 
sought.” Id. If the petition is alleging sexual violence against a person who is not that child’s 
parent, stepparent, or legal guardian, the parent or legal guardian seeking the injunction on behalf 
of that child must only “have reasonable cause to believe that the minor child is a victim” of 
repeat violence to form the basis upon which relief is sought. Id. The Florida Supreme Court 
approved petition for injunction for protection against sexual violence is contained in Florida 
Family Law Rules of Procedure Form 12.980(q). 
 
 Once a petition for protection against sexual violence is filed, the court may grant a 
temporary ex parte injunction if the verified pleadings or affidavits demonstrate that “an 
immediate and present danger of violence exists”; no extrinsic evidence shall be considered 
unless the respondent appears at the hearing or has received reasonable notice of the hearing. Id. 
at (6)(a), (b). The temporary ex parte injunction may enjoin the respondent from committing any 
acts of violence. Id. at (6)(a). Any such temporary ex parte injunction shall be effective for a 
fixed period not to exceed 15 days. Id. at (6)(c). Note, however, that if the injunction for 
protection against sexual violence is granted on the basis that the respondent is being released 
from prison for sexual violence against the petitioner, then the temporary ex parte injunction “is 
effective for 15 days following the date the respondent is released from incarceration.” Id. The 
court shall set a full hearing on the petition for injunction with notice at the earliest possible time. 
Id. at (5). The full hearing must be set “for a date no later than the date when the temporary 
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injunction ceases to be effective,” although a continuance of the ex parte injunction and the full 
hearing” may be granted for good cause shown by any party. Id. at (6)(c). 
 
 At the full hearing, an injunction may be granted if the court finds that find an act of 
sexual violence occurred. Ostrow v. Imler ex rel. D.I., 27 So. 3d 237, 239 (Fla. 4th DCA 2010). 
This finding must be supported by competent substantial evidence. Id. With respect to the 
evidence required when the petition is filed by a parent on behalf of a minor child, the proof 
required will turn on whether the respondent is a parent or nonparent of the minor child. If the 
respondent is not the minor child’s parent, the petitioning parent’s allegations in the sworn 
petition alone may be the basis for the sexual violence injunction. See Berthiaume v. B.S. ex rel. 
A.K., 85 So. 3d 1117, 1119 (Fla. 1st DCA 2012) (holding that where the child’s custodial parent 
made sufficient allegations of sexual violence against a nonparent in the petition, that “sworn 
petition is a presumptively sufficient basis” for a sexual violence injunction). Conversely, if the 
respondent is the minor child’s parent, “the special statutory standard applies” and the petitioning 
parent must either be a witness to the alleged acts or introduce physical evidence or affidavits 
from eyewitnesses to the alleged acts before a sexual violence injunction may be granted. See In 
re A.B., 186 So. 3d 544, 549-50 (Fla. 2d DCA 2015). Further, where the basis for the petitioner’s 
standing with respect to an injunction for protection against sexual violence is that the 
respondent is being released from prison for sexual violence against the petitioner, and the 
petitioner includes the required information in her sworn petition, “the trial court’s failure to hold 
a hearing on the petition is reversible error.” Hawthorne v. Butler, 151 So. 3d 23, 24 (Fla. 4th 
DCA 2014). The fact that one of respondent’s probation conditions is no contact with the 
petitioner “is not a legally sufficient justification for denying” a petition for protection against 
sexual violence, as such a condition does not abrogate the right to obtain a sexual violence 
injunction. Id. An injunction granted after a full hearing may provide the same relief as an ex 
parte injunction. § 784.046(7), Fla. Stat. 
 
 D. Default Judgments 
 
 Defaults and final judgments thereon are governed by Florida Rule of Civil Procedure 
1.500 and Florida Family Law Rule of Procedure 12.500. “The true purpose of the entry of a 
default is to speed the cause thereby preventing a dilatory or procrastinating defendant from 
impeding the plaintiff in the establishment of his claim,” Coggin v. Barfield, 8 So. 2d 9, 11 (Fla. 
1942), “not to expedite litigation by ex parte actions and surprise.” Cardet v. Resolution Trust 
Corp., 563 So. 2d 167, 168 (Fla. 3d DCA 1990).  
 
 A default may be entered either by the clerk or by the court. A clerk may enter a default 
when the respondent “fail[s] to file or serve any paper in the action” and the petitioner requests 
entry of same. Fla. R. Civ. P. 1.500(a). However, while a party may plead or defend at any time 
before a default is entered, id. at (c), the entry of a default precludes the defaulting party from 
filing any pleadings in the action other than those requesting relief from the default. Hines v. 
Hines, 494 So. 2d 297, 297 (Fla. 3d DCA 1986). The court may enter a default when the 
respondent “fail[s] to plead or otherwise defend as provided by [law]…provided that if such 
party has filed or served any paper in the action, that party shall be served with notice of the 
application for default.” Fla. R. Civ. P. 1.500(b). Further, Florida courts have held that where a 
party files substantive papers in the action, rule 1.500(b)’s notice requirement also requires a 
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hearing. See Hendrix v. Dep’t Stores Nat. Bank, 177 So. 3d 288, 290 (Fla. 4th DCA 2015). After 
a default is entered, a court may enter a final judgment including after conducting hearings as 
necessary. Id. at (e). The Florida Family Law Rules of Procedure require that notice of final 
hearings or trial, court orders, and the final judgment itself shall be served on defaulted parties. 
Fla. Fam. L.R.P. 12.080(c)(2), (3). 
 
 “A party against whom a default is entered can only be said to have admitted the well-
pleaded facts and to have acquiesced in the relief specifically prayed for”; awarding relief not 
requested deprives the other party of due process. Marin v. Marin, 842 So. 2d 273, 274-75 (Fla. 
3d DCA 2003) (reversing trial court’s reservation of jurisdiction to decide alimony and 
attorney’s fees where entitlement to such relief was never pled). Thus, entering a final judgment 
on a petition for dissolution that was amended to include new claims and requests for relief after 
the default was entered and was never served is a denial of due process. See Baricchi v. Barry, 
137 So. 3d 1196, 1197 (Fla. 2d DCA 2014). Consequently, Florida Family Law Rule of 
Procedure 12.080(c)(1) states that while service of process is not required on a party against 
whom a default has been entered, service is required where the subsequent pleading asserts “new 
or additional claims.” This is because “a default is not designed to give a strategic advantage to 
the plaintiff so that it may obtain a judgment without dealing with the defendant’s challenges and 
defenses.” Makes & Models Magazine, Inc. v. Web Offset Printing Co., 13 So. 3d 178, 181 (Fla. 
2d DCA 2009).  
 
 It is generally improper in a dissolution of marriage action to determine issues regarding 
the care and custody of minor children by entry of a default because the best interests of the 
children are the paramount consideration. Leslie v. Gray-Leslie, 187 So. 3d 380, 381 (Fla. 5th 
DCA 2016). On this issue, the Fourth District Court of Appeal has stated: 
 


when we are dealing with the question of custody, this Court must have 
information from all sides in order to render an ultimate decision that will truly be 
in the best interest of the child. This can never be done if matters are conducted 
on a default basis with only one side presenting testimony. 


 
Webber v. Novelli, 756 So. 2d 164, 165 (Fla. 4th DCA 2000). Note that timesharing decisions 
based on defaults are distinguishable from the situations where a party simply fails to show up at 
the hearing despite receiving notice of same. See Denker v. Denker, 60 So. 3d 1104, 1107 (Fla. 
4th DCA 2011) (affirming entry of final judgment on custody issues and stating that same “is not 
voidable simply because the mother did not appear, so long as she received notice of the hearing 
and an opportunity to participate”). 
 
 Both a default and a final judgment entered thereon may be set aside. Fla. R. Civ. P. 
1.500(d). There are three requirements for setting aside a default: (i) excusable neglect; (ii) a 
meritorious defense; and (iii) due diligence of the party filing such a motion. Goodwin v. 
Goodwin, 559 So. 2d 109, 109 (Fla. 2d DCA 1990). However, where the defaulting party is not 
served with notice of the application for default, the default may be set aside without 
consideration of whether a meritorious defense was presented or excusable neglect was 
established. Yellow Jacket Marina, Inc. v. Paletti, 670 So. 2d 170, 171 (Fla. 1st DCA 1996). 
Additionally, where a clerk’s default is entered prematurely, the defaulting party need not show 
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either excusable neglect or a meritorious defense in order to have the default set aside. Gavin v. 
Gavin, 456 So. 2d 535, 538 (Fla. 1st DCA 1984). A final judgment entered on a default may be 
set aside in accordance with Florida Rule of Civil Procedure 1.540(b). Fla. R. Civ. P. 1.500(d). 
 
 The standard of review of an order granting a motion to set aside a default is gross abuse 
of discretion. Frady v. Deringer, 76 So. 3d 1024, 1025 (Fla. 4th DCA 2011). However, “there is 
a lesser showing required to reverse a denial of a motion to vacate a default.” Leinberger v. 
Leinberger, 455 So. 2d 1140, 1141 (Fla. 2d DCA 1984). The standard of review of an order 
denying a motion to vacate a default judgment is an abuse of discretion. Minda v. Minda, 41 Fla. 
L. Weekly D1049 (Fla. 2d DCA Apr. 29, 2016). Further, because courts should liberally set 
aside defaults under appropriate circumstances, “all reasonable doubt” should be “resolved in 
favor of granting applications for relief so as to permit a determination of the controversy upon 
the merits.” Paul v. Wells Fargo Bank, N.A., 68 So. 3d 979, 981 (Fla. 2d DCA 2011).  
 
 E. Summary Judgments 
 
 Summary judgments are governed by Florida Rule of Civil Procedure 1.510 and Florida 
Family Law Rule of Procedure 12.510. “Summary judgment is designed to test the sufficiency of 
the evidence to determine if there is sufficient evidence at issue to justify a trial or formal 
hearing on the issues raised in the pleadings.” The Florida Bar v. Greene, 926 So. 2d 1195, 1200 
(Fla. 2006).  
 
 The petitioner may move for summary judgment “after the expiration of 20 days from the 
commencement of the action or after service of a motion for summary judgment by the adverse 
party.” Fla. R. Civ. P. 1.510(a). The respondent may move for summary judgment “at any time.” 
Id. at (b). The movant shall serve the motion at least 20 days before the time fixed for the 
hearing, and shall also serve at that time a copy of any summary judgment evidence on which the 
movant relies that has not already been filed with the court. Id. at (c). Summary judgment 
evidence is defined to include “any affidavits, answers to interrogatories, admissions, 
depositions, and other materials as would be admissible in evidence.” Id. The non-moving party 
shall serve (and file with the court if not already part of the record) any summary judgment 
evidence on which it relies at least 5 days prior to the day of the hearing, or delivered no later 
than 5:00 p.m. 2 business days prior to the day of the hearing, Id.  
 
 The rule requires that the motion “state with particularity the grounds upon which it is 
based and the substantial matters of law to be argued.” Id. The standard for granting summary 
judgment is “that there is no genuine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” Id. “The rule simply is that the burden to prove the 
non-existence of genuine triable issues is on the moving party, and the burden of proving the 
existence of such issues is not shifted to the opposing party until the movant has successfully met 
his burden.” Holl v. Talcott, 191 So. 2d 40, 43-44 (Fla. 1966). Thus, in determining whether the 
moving party met this burden, the facts must be taken in the light most favorable to the non-
moving party. See Onofrio v. Onofrio, 564 So. 2d 1215, 1215 (Fla. 3d DCA 1990). Since the 
movant must “demonstrate conclusively that the nonmoving party cannot prevail,” the burden on 
the moving party is characterized as “exceedingly high.” See Berenson v. S. Baptist Hosp. of 
Florida, Inc., 646 So. 2d 809, 810 (Fla. 1st DCA 1994). 
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 Since a summary judgment results in the conclusion of a lawsuit without a trial on the 
merits, “the record must unquestionably demonstrate a factual basis upon which the summary 
judgment is premised.” Romeo v. Romeo, 907 So. 2d 1279, 1283 (Fla. 2d DCA 2005). Thus, the 
issue of fraud is generally not a proper subject for summary judgment since fraud generally 
requires a full explanation and exploration of the facts and circumstances of the alleged wrong; a 
court can seldom determine the presence or absence of fraud without a trial or evidentiary 
proceeding. Robinson v. Kalmanson, 882 So. 2d 1086, 1088 (Fla. 5th DCA 2004) (reversing trial 
court’s grant of summary judgment on the former wife’s motion to vacate the final judgment of 
dissolution of marriage, as well as the marital settlement agreement upon which it is based 
because of fraud, misrepresentation, or other misconduct pursuant to Rule 12.540).  
 
 The standard of review of an order regarding a motion for summary judgment motion is 
de novo. Defanti v. Russell, 126 So. 3d 377, 379 (Fla. 4th DCA 2013) (citing Volusia Cnty. v. 
Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000)); see also Bogatov v. City of 
Hallandale Beach, 4D14-4694, 2016 WL 3002329, at *1 (Fla. 4th DCA 2016).  
 
 Finally, it is error for a trial court to treat a party’s motion to dismiss as one for summary 
judgment. See Behnam v. Zadeh, 132 So. 3d 951, 952 (Fla. 1st DCA 2014). This is because the 
two motions have  
 


separate purpose[s] under our rules of civil procedure. A motion to dismiss is 
customarily designed to test the legal sufficiency of a complaint to state a cause of 
action, not to determine issues of ultimate fact. The function of a motion for 
summary judgment is to determine if the parties can offer sufficient proof to 
support the issues framed in their pleadings. 


 
Holland v. Anheuser Busch, Inc., 643 So. 2d 621, 623–24 (Fla. 2d DCA 1994).  
 
 
V. Mediation Proceedings 
 
 Mediation of family matters and related issues are governed by Florida Family Law 
Rules of Procedure 12.740 and 12.741. Mediation must be completed within 75 days of the first 
mediation conference unless the court orders otherwise. Fla. Fam. L.R.P. 12.740(e). This is 
because the mediator “may adjourn the mediation conference at any time and may set times for 
reconvening the adjourned conference.” Fla. Fam. L.R.P. 12.741(b)(3). Notably, the mediation 
process does not suspend discovery. Id. at (a). Further, mediation shall continue while a motion 
for interim or emergency relief is pending unless the court orders otherwise. Id. at (b)(1). If 
mediation is interrupted pending resolution of such a motion, the time for completing mediation 
will be tolled. Id. 
 
 If the named party is physically present, that party is deemed to have appeared at the 
mediation. Fla. Fam. L.R.P. 12.740(d). If a party fails to appear at a properly noticed mediation 
conference without good cause, or knowingly and willfully violates the mediation confidentiality 
provision, the other party may move for sanctions. Fla. Fam. L.R.P. 12.741(b)(2); see also § 
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44.406(1), Fla. Stat. As sanctions, the court may award mediator and attorney’s fees and other 
costs. Fla. Fam. L.R.P. 12.741(b)(2); see also § 44.406(1), Fla. Stat. In the mediator’s discretion 
and if the parties agree, mediation may proceed without counsel unless the court orders 
otherwise. Fla. Fam. L.R.P. 12.740(d). 
 
 If the parties do not agree as to any matter as a result of mediation, “the mediator shall 
report the lack of an agreement to the court without comment or recommendation.” Id. at (f)(3). 
If the parties agree “as to any matter or issue, including legal or factual issues to be determined 
by the court, the agreement shall be reduced to writing, signed by the parties and their counsel, if 
any and if present, and submitted to the court.” Id. at (f)(1). Note that while this Rule used to 
contain a ten-day window for counsel who were not present at mediation when an agreement was 
reached to object in writing to the agreement, that language was deleted by the Florida Supreme 
Court. In re Amendments to Florida Family Law Rules of Procedure, 104 So. 3d 1043, 1045 
(Fla. 2012). The amended rule became effective January 1, 2013, at 12:01 a.m. Id. This deletion 
is generally inconsequential because that language did “not create a ten-day escape hatch during 
which anyone who signed the document may change his or her mind.” Kalof v. Kalof, 840 So. 2d 
365, 367 (Fla. 3d DCA 2003). Rather, “[o]nce the mediated settlement agreement has been fully 
executed, the parties have entered into a binding contract like any other.” Id. The Rule also 
permits the parties to stipulate to the agreement being electronically or stenographically recorded 
and made under oath or affirmed. Fla. Fam. L.R.P. 12.740(f)(1). If the agreement is orally 
recorded and affirmed, an appropriately signed transcript may be filed with the court. Id. If court 
approval of the agreement is not necessary, the agreement is binding upon filing. Id. at (f)(2). If 
court approval is necessary, the agreement is binding upon approval. Id. The court must approve 
the agreement if it involves issues of timesharing, parental responsibility, or child support. See 
Puglisi v. Puglisi, 135 So. 3d 1146, 1148 (Fla. 5th DCA 2014) (“The ‘best interests’ of the child 
takes predominance over any agreement between the parents and must be independently 
determined by the trial court.”); Feliciano v. Feliciano, 674 So. 2d 937 (Fla. 4th DCA 1996) 
(confirming that trial court is not bound by mediation agreement regarding child support, custody 
and visitation where it determines that it is not in best interests of children). Regardless of 
whether court approval is necessary, the mediation agreement must be made part of the final 
judgment in the case. Fla. Fam. L.R.P. 12.740 (f)(2).  
 
 Pursuant to the Mediation Confidentiality and Privilege Act, communications made 
during mediation are privileged. § 44.405(1), Fla. Stat. These communications include both an 
“oral or written statement, or nonverbal conduct intended to make an assertion,” and can include 
communications made before mediation if same was made in furtherance of mediation. § 
44.403(1), Fla Stat. Thus, communications made at mediation may only be disclosed to another 
mediation participant or a participant’s counsel. § 44.405(1), Fla. Stat. In addition to the 
mediator’s and attorney’s fees already discussed, a willful and knowing violation of a mediation 
communication may be subject to equitable relief and compensatory damages. § 44.406(1)(a), 
(b), Fla. Stat. Note that the statute of limitations on such violations is two years “after the date on 
which the party had a reasonable opportunity to discover the breach of confidentiality.” Id. at (2). 
However, there is also a four-year statute of repose which begins running from “the date of the 
breach.” Id.  
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 The privilege allows a mediation party “to refuse to testify and to prevent any other 
person from testifying in a subsequent proceeding regarding mediation communications.” § 
44.405(2), Fla. Stat. Note that the statute has a specific exemption for any mediation 
communication “[o]ffered for the limited purpose of establishing or refuting legally recognized 
grounds for voiding or reforming a settlement agreement reached during a mediation.” Id. at 
(4)(a)5.  
 
 
VI. Discovery Issues 
 
 With the exception of the matters covered in Florida Family Law Rules of Procedure 
12.280 and 12.285, Florida Rule of Civil Procedure 1.280 governs general provisions concerning 
discovery in family law matters. The scope of discovery is “any matter, not privileged, that is 
relevant to the subject matter of the pending action, whether it relates to the claim or defense of 
the party seeking discovery or the claim or defense of any other party.” Fla. R. Civ. P. 
1.280(b)(1). Note that with responses to general discovery tools, as distinguished from discovery 
obtained through mandatory disclosure, there is no continuing duty to supplement a response as 
long as same was “complete when made.” Id. at (f).  
 
 Discovery in family law cases is critical, as the ability to properly settle or litigate the 
parties’ financial issues is contingent on having all relevant information. There are a number of 
discovery tools available, and each applicable tool may be utilized depending on the need for the 
discovery and the client’s budget.  
 
 A. Mandatory Disclosure 
 
 Florida Family Law Rule of Procedure 12.285 governs mandatory disclosure in “all 
proceedings within the scope of these rules except” a few specifically enumerated proceedings. 
Fla. Fam. L.R.P. 12.285(a)(1). Generally, all family law matters are covered by the mandatory 
disclosure requirement. Id.  Mandatory disclosure requirements are triggered in two potential 
ways. First, by an initial or supplemental request for any form of permanent financial relief. Fla. 
Fam. L.R.P. 12.285(e). Included in this mandatory disclosure is a financial affidavit in 
substantial conformity with Florida Family Law Rules of Procedure Form 12.902(b) if the 
party’s gross annual income is less than $50,000, or Florida Family Law Rules of Procedure 
Form 12.902(c) if the party’s gross annual income is equal to or more than $50,000. Fla. Fam. 
L.R.P. 12.285(e)(1). Additionally, the Rule lists fifteen (15) other categories of documents that 
must be produced. Id. at (e)(2)-(16).  
 


Second, mandatory disclosure is triggered by any proceeding for temporary financial 
relief. Id. at (d). While the same financial affidavit must be filed in a temporary proceeding, a 
temporary financial relief hearing only requires the production of three (3) categories of 
documents. Id. Notably, the requirement to provide a financial affidavit in initial, supplemental, 
or temporary financial relief proceedings “cannot be waived by the parties.” Id. at (d)(1), (e)(1). 
The effect of failure to comply with this provision is unresolved in the event of a settlement and 
entry of a final judgment that is entered despite the failure to produce this discovery. 
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 Service of the mandatory disclosure documents for initial or supplemental proceedings 
shall be accomplished “within 45 days of service of the initial pleading on the respondent.” Fla. 
Fam. L.R.P. 12.285(b)(2). Service of mandatory disclosure documents for temporary financial 
relief proceedings shall be served by the party seeking relief with the notice of temporary 
financial hearing, unless already served as part of the initial mandatory disclosure. Id. at 
(b)(1)(A). Note that the responding party “shall be given no less than 12 days” to serve the 
required documents, unless otherwise ordered by the court. Id. at (b)(1)(B). The responding party 
must serve their required documents 7 days before the day of the temporary financial hearing if 
served by mail or e-mail, unless already served as part of the initial mandatory disclosure. Id. 
The scheduling of a temporary financial relief hearing will not extend “the 45-day period of 
exchange of documents.” Id.  
 


The time for complying with mandatory disclosure may be extended either by (i) the 
parties’ agreement to same; or (ii) the court’s granting a party’s motion to enlarge time for such 
compliance if same is filed at least 5 days before the due date and good cause is shown. Id. at (h). 
Additionally, a party may object to mandatory disclosure by doing so in writing at least 5 days 
prior to the due date for the disclosure. Id. at (i). The objection’s effect is to automatically stay 
mandatory disclosure for those matters within the scope of the objection. Id. A failure to object 
or to do so untimely results in a waiver of any such objections unless the court orders otherwise 
based on good cause shown. Id.  
 
 When a party complies with mandatory disclosure, that party must file a certificate of 
compliance with the court. Id. at (j). That certificate must identify with particularity the 
documents which have been delivered and certify the date of service of the financial affidavit 
and documents by that party. Id. In the certificate of compliance, the complying party must 
specifically “swear or affirm under oath that the disclosure is complete, accurate, and in 
compliance with” Rule 12.285. Id.  
 
 Notwithstanding the timelines discussed above, both parties have a “continuing duty to 
supplement documents…including financial affidavits, whenever a material change in their 
financial status occurs.” Id. at (f)(1); see also Fla. Fam. L.R.P. 12.280(b)(2). Also, a financial 
affidavit must be amended if the party determines that it was incorrect when made. Fla. Fam. 
L.R.P. 12.280(b)(1). If a party’s financial affidavit is amended, the documents that support the 
amendment must also be served on the other party. Fla. Fam. L.R.P. 12.285(f)(2). Any 
supplemental response or amended financial affidavit must be served “as soon as possible after 
discovery of the incorrect information or change, but in no case…later than 24 hours before any 
applicable hearing absent a showing of good cause.” Fla. Fam. L.R.P. 12.280(c).  
 
 Any document within mandatory disclosure that “is served on the opposing party fewer 
than 24 hours before a nonfinal hearing” will “not be admissible in evidence at that hearing 
unless the court finds good cause for the delay.” Fla. Fam. L.R.P. 12.285(g). Even where the 
court does not sanction the non-compliant party by excluding their untimely served document, if 
the other party is prejudiced by the untimely disclosure and requests a continuance of the 
hearing, it is reversible error for the trial court to deny that request. See Gilroy v. Gilroy, 163 So. 
3d 674, 678 (Fla. 2d DCA 2015) (finding sufficient prejudice by the former wife’s untimely 
disclosure where she did not file any pleadings disclosing the alleged permanent decrease in her 
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income and the former husband did not become aware of the decrease until he received her 
financial affidavit the day before the final hearing, and noting that the former husband was 
therefore unable to procure his own expert to review the former wife’s alleged permanent 
decrease in income).  
 
 Finally, if the action is for enforcement or contempt relating to financial issues, Florida 
Family Law Rule of Procedure 12.287 permits a party to “serve upon any other party a written 
request to serve a financial affidavit.” Fla. Fam. L.R.P. 12.287. The responding party has “10 
days after service of the written request” to comply. Id. Note that the financial affidavit required 
under this rule is only Florida Family Law Rules of Procedure Form 12.902(b), regardless of the 
other party’s gross annual income. Fla. Fam. L.R.P. 12.287. Where a party does not serve the 
requested financial affidavit but requested attorney’s fees under section 61.16, Florida Statutes, 
it is error for the trial court to award same because neither the opposing party nor the trial court 
had the requisite information concerning need and ability to pay for determining the issue of 
attorney’s fees. See Sobel v. Sobel, 873 So. 2d 449, 449 (Fla. 4th DCA 2004).  
 
 B. Examinations & Investigations 
 
 Florida Rule of Civil Procedure 1.360 governs examinations of persons. Florida Family 
Law Rule of Procedure 12.360 provides that examinations involving physical or mental 
conditions may include, but are not limited to, “employability or vocational testing, genetic 
testing, or any other type of examination related to a matter in controversy.” If the person to be 
examined is a minor child and an expert must be appointed, Florida Family Law Rule of 
Procedure 12.363 governs. Further, Chapter 61 provides several vehicles for investigations that 
the trial court may use in determining issues relating to children.  
 
 Note that since an examination is a discovery tool, the procedures for sanctions contained 
in Florida Rule of Civil Procedure 1.380 apply equally here.  
 
  1. Physical Conditions 
 
 A party may request any other party to submit to a physical “examination by a qualified 
expert when the condition that is the subject of the requested examination is in controversy.” Fla. 
R. Civ. P. 1.360(a)(1). However, such an examination “is authorized only when the party 
submitting the request has good cause for the examination.” Id. at (2). At any hearing, the party 
submitting the request has the burden of showing good cause. Id. 
 
 Thus, the two essential prerequisites that must be clearly manifested in seeking a 
compulsory physical examination of a party are “in controversy” and “good cause.” A party’s 
condition is “in controversy,” if it is “directly involved in some material element of the cause of 
action or a defense.” Espinosa v. D.H. Griffin Const. Co., LLC, 187 So. 3d 1273, 1274 (Fla. 3d 
DCA 2016). There is “good cause” if the state of a party “cannot adequately be evidenced 
without the assistance of expert medical testimony.” Id. This requirement applies equally to 
genetic testing in establishment and disestablishment of paternity actions. E.g., Dep't of Rev. ex 
rel. Carnley v. Lynch, 53 So. 3d 1154, 1157 (Fla. 1st DCA 2011) (explaining that paternity can 
be placed in controversy if the purported father “files documentation alleging that he is not the 







78 
 


biological father or by asserting that he has not acknowledged his fatherhood in an affidavit”); 
Florida Dept. Revenue ex rel. Corbitt v. Alletag, 156 So. 3d 1110, 1113 (Fla. 1st DCA 2015) 
(“To establish good cause, the father must allege (and ultimately prove) that he signed the 
paternity affidavit on the birth certificate due to fraud, duress, or a material mistake of fact…or 
that there is newly discovered evidence of the paternity of the child.”). 
 
 The request for an examination of a physical condition must “specify a reasonable time, 
place, manner, conditions, and scope of the examination and the person or persons by whom the 
examination is to be made.” Fla. R. Civ. P. 1.360(a)(1)(A). Further, “[i]f the examination is to be 
recorded or observed by others, the request or response shall also include the number of people 
attending, their role, and the method or methods of recording.” Id. Such a request “may be served 
on the plaintiff without leave of court after commencement of the action, and on any other 
person with or after” the initial service of process. Id. The party to whom the request is directed 
must serve a response within 30 days of the request’s service, unless that party is the respondent 
and then the time to serve a response is 45 days of the initial service of process.  Id. The response 
must either state “that the examination will be permitted as requested” or object to the request 
and state “the reasons for the objection.” Id.  
 
 There is a conflict in the district courts of appeal regarding whether a party can be 
required to submit to an examination that is outside the county where they reside, and the 
resolution appears to be based on whether the examinee is seeking affirmative relief. The Fourth 
District Court of Appeal has held that a plaintiff may be examined at the place where the trial 
will be held even when the plaintiff resides in another county. See McKenney v. Airport Rent-A-
Car, Inc., 686 So. 2d 771, 772 (Fla. 4th DCA 1997) (stating that there is no “hard and fast rule 
regarding the location of an independent medical examination” since some less populated 
counties may not have a physician who has the credentials to give an opinion regarding this 
plaintiff's condition). However, that same district court held that an out-of-state defendant may 
not be required to appear for an independent medical examination in Florida if such an objection 
is made because that defendant “has not sought affirmative relief in the Florida courts.” Bodzin v. 
Leviter, 174 So. 3d 608, 608 (Fla. 4th DCA 2015). As the dissent points out, “Florida Rule of 
Civil Procedure 1.360 does not limit its application to a party seeking affirmative relief.” Id. 
(Conner, J., dissenting).  
 
 Where a party appeals an order by the trial court to undergo a physical examination, 
which includes substance abuse testing, that order is stayed until the appeal is resolved. See 
Suspanic v. Suspanic, 781 So. 2d 482, 483 (Fla. 5th DCA 2001) (ordering a stay of the 
requirement for the former wife to undergo substance abuse testing and treatment until the appeal 
is resolved). 
 
 Upon request, the party who was examined may obtain from the party who requested the 
examination “a copy of a detailed written report of the examiner setting out the examiner’s 
findings, including results of all tests made, diagnosis, and conclusions, with similar reports of 
all earlier examinations of the same condition.” Fla. R. Civ. P. 1.360(b)(1). If “an examiner fails 
or refuses to make a report, the court may exclude the examiner’s testimony if offered at the 
trial.” Id. After the detailed written report is delivered, the party who requested the examination 
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may obtain “a similar report of any examination of the same condition previously or thereafter 
made” from the party who was examined. Id. (Emphasis added.)  
 
  2. Mental Conditions 
 
 A party may request any other party to submit to a mental “examination by a qualified 
expert when the condition that is the subject of the requested examination is in controversy.” Fla. 
R. Civ. P. 1.360(a)(1). However, such an examination “is authorized only when the party 
submitting the request has good cause for the examination.” Id. at (2). At any hearing, the party 
submitting the request has the burden of showing good cause. Id.  
 
 The two essential prerequisites that must be clearly manifested in seeking a compulsory 
mental examination of an opposing party are: (1) that the opposing party’s mental condition is 
“in controversy,” meaning directly involved in some material element of the cause of action or a 
defense; and (2) that “good cause” be shown, meaning that the mental state of opposing party, 
even though “in controversy,” cannot adequately be evidenced without the assistance of expert 
medical testimony. Espinosa, 187 So. 3d at 1274. The trial court should make specific findings 
as to both prongs under rule 1.360 before ordering a mandatory psychological evaluation. 
Russenberger v. Russenberger, 639 So. 2d 963, 965 (Fla. 1994); cf. Barry v. Barry, 159 So. 3d 
306, 307 (Fla. 5th DCA 2015) (affirming trial court’s order requiring a psychological evaluation 
even though order does not specifically state that the mental condition is in controversy or that 
good cause was demonstrated where the order included factual findings that support these 
conclusions).  
 
 In reviewing a trial court’s order requiring a mother to submit to a psychological 
examination with a focus on anger control in a child custody action, the Third District Court of 
Appeal stated that: 
 


the “in controversy” and “good cause” requirements are not met by mere 
conclusory allegations of the pleadings—nor by mere relevance to the case—but 
require an affirmative showing by the movant that each condition as to which the 
examination is sought is really and genuinely in controversy and that good cause 
exists for ordering each particular examination. 


 
Wade v. Wade, 124 So. 3d 369, 374 (Fla. 3d DCA 2013) (citing Schlagenhauf v. Holder, 379 
U.S. 104, 118 (1964) (discussing those requirements in Federal Rule of Civil Procedure 35(a) 
“which is substantially similar to Florida Rule of Civil Procedure 1.360(a)”)). “Obviously, what 
may be good cause for one type of examination may not be so for another. The ability of the 
movant to obtain the desired information by other means is also relevant.” Schlagenhauf, 379 
U.S. at 118.  
 
 While a parent’s emotional state is certainly relevant in making a custody determination, 
“the fact that custody is at issue should not alone create a reason to order a psychological 
evaluation.” Wade, 124 So. 3d at 374 (quoting Russenberger, 639 So. 2d at 965). A parent’s 
mental state is typically at issue in a custody hearing only when there are verified allegations that 
the parent in question is having mental problems that could substantially impact his or her ability 







80 
 


to properly raise children. See In re G.D., 870 So. 2d 235, 238 (Fla. 2d DCA 2004) (holding that 
in a dependency case, a parent’s mental state is not “at issue” until the State’s petition for 
termination of parental rights containing pertinent allegations of mental insufficiency is filed). 
 
 The good cause requirement is a counterbalance to the notion that “[a] compulsory 
mental examination has been traditionally deemed an invasion of privacy.” Schottenstein v. 
Schottenstein, 384 So. 2d 933, 936 (Fla. 3d DCA 1980). Since good cause must be demonstrated 
“for each particular evaluation[,]…if the trial court does not know the particular examinations 
that the psychologist plans to conduct, it should not grant the request.” Barry, 159 So. 3d at 308 
(internal citation omitted).  
 
 The request for an examination of a mental condition should be made in the same way as 
a request for a physical examination. Fla. R. Civ. P. 1.360(a)(1)(B); see Section B.1. supra. If the 
mental examination is allowed by the court, the order for examination must “specify the time, 
place, manner, conditions, and scope of the examination and the person or persons by whom it is 
to be made.” Fla. R. Civ. P. 1.360(a)(1)(B). An order that does not specify the manner, 
conditions, or scope of the examination in effect gives the psychologist carte blanche to perform 
any type, and all manner, of psychological inquiry, testing, and analysis and will be reversed. See 
Maddox v. Bullard, 141 So. 3d 1264, 1266 (Fla. 5th DCA 2014).  
 
 Upon request, the party who was examined may obtain from the party who requested the 
examination “a copy of a detailed written report of the examiner setting out the examiner’s 
findings, including results of all tests made, diagnosis, and conclusions, with similar reports of 
all earlier examinations of the same condition.” Fla. R. Civ. P. 1.360(b)(1). If “an examiner fails 
or refuses to make a report, the court may exclude the examiner’s testimony if offered at the 
trial.” Id. After the detailed written report is delivered, the party who requested the examination 
may obtain “a similar report of any examination of the same condition previously or thereafter 
made” from the party who was examined. Id. (Emphasis added.)  
 
  3. Minor Children 
 
 Florida Rule of Civil Procedure 1.360 provides that a minor child may be required to 
submit to either a physical or mental examination. See Fla. R. Civ. P. 1.360(a)(1)(C). Since a 
minor child is not a party to a family law action, the trial court is permitted to require a party to 
produce a child in their custody or legal control for examination by a qualified expert “when the 
condition that is the subject of the requested examination is in controversy” and “good cause” is 
shown. Id. at (a)(1), (a)(2). Any minor child required to submit to examination pursuant to Rule 
1.360 “shall have the right to be accompanied by a parent or guardian at all times during the 
examination, except upon a showing that the presence of a parent or guardian is likely to have a 
material, negative impact on the minor’s examination.” Id. at (a)(1)(C). 
 
 Florida Family Law Rule of Procedure 12.363(a)(1) provides that the court may—either 
by motion of a party or sua sponte—appoint an expert for an examination, evaluation, testing, or 
interview of any minor child. The parties may agree on the expert to be appointed and submit 
that person’s “name, address, telephone number, area of expertise, and professional 
qualifications” to the trial court. Id. If the parties cannot agree on the selection of an expert, the 
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court shall appoint same if it finds such a need exists. Id. An order requiring a child to be 
examined by a cour 
 
t-appointed expert must “specify the issues to be addressed by the expert” and may “require that 
all interviews of the child be recorded and the tapes be maintained as part of the expert’s file.” 
Id. at (a)(3), (4). Further, the order must include “an initial allocation of responsibility for 
payment.” Id. at (a)(5).  
 
 Once that examination is completed, an additional examination by another expert may be 
requested by any party. Id. at (a)(2). The trial court should hold a hearing on this motion, and 
should only grant same if “good cause” is shown and the court finds that further examinations 
“would be in the best interests of the minor child.” Id.  
 
 The expert’s report should be provided to the parties and the GAL (if any is appointed) a 
reasonable time prior to any relevant hearing. Id. at (b)(1). However, the written report must be 
prepared and provided no later than 30 days before trial or 75 days from the order of 
appointment, unless the court orders otherwise. Id. While the expert should notify the court in 
writing that the report is complete and that a copy has been provided to each party, the expert 
should “not send a copy of the report to the court unless the parties and their attorneys have 
agreed in writing that the report will be considered by the court and filed in the court files.” Id.  
 
 The report of a court-appointed expert may be entered into evidence—either by motion of 
a party or sua sponte—in a manner consistent with the rules of evidence. Id. at (e). Further, such 
expert’s findings are not entitled to any favorable presumption. Id.  
 
 A party may obtain the expert’s complete file and give it to another expert to review. See 
id. at (b)(2) (allowing a party’s expert to review an appointed expert’s complete file and testify 
thereon). Thus, a party’s expert who did not treat, interview, or evaluate the child may testify 
“concerning review of the data produced pursuant to this rule.” Fla. Fam L.R.P. 12.363, 
Committee Note (1997). However, a party’s expert who treated, tested, interviewed, examined, 
or evaluated the child may testify only if the court determines that good cause exists to permit 
the testimony. Id. at (c). Note that a party’s expert may not testify about matters besides those in 
the court-appointed expert’s file and may not offer an opinion on the critical issue of custody. 
See Collins v. Collins, 873 So. 2d 1261, 1263 (Fla. 1st DCA 2004). The comments to the rule 
indicate that the rule was “intended to limit the participation of a professional…to an 
examination only of the court-designated expert’s file for the purpose of critiquing it. Nothing 
reasonably appears in the rule that would authorize such professionals to offer an opinion on the 
ultimate fact at issue.” Id. at 1264. However, subsection (c) does permit an expert who has 
treated, tested, etc., the child to testify if good cause exists to permit the testimony. See id. at n.2 
(citing Bridges v. Bridges, 734 So. 2d 551 (Fla. 4th DCA 1999)). 
 


i. Social Investigations & Recommendations Regarding Parenting 
Plans 


 
 Effective January 1, 2015, the Florida Supreme Court adopted new Florida Family Law 
Rule of Procedure 12.364 to specifically address social investigations under section 61.20, 
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Florida Statutes. In re Amendments to Florida Family Law Rules of Procedure, 154 So. 3d 301 
(Fla. 2014). Note that under this new structure, social investigations are distinct from 
examinations of a minor child pursuant to Florida Family Law Rule of Procedure 12.363. In re 
Amendments, 154 So. 3d at 302 (amending the rules “to differentiate social investigations from 
evaluations of a minor child”). Although a trial court may order a psychological examination of a 
child as part of a social investigation, the trial judge need not comply with the requirements of 
rule 1.360. Russenberger v. Russenberger, 639 So. 2d 963, 963 (Fla. 1994). 
 
 Florida Family Law Rule of Procedure 12.364 provides that when the issue of 
timesharing; parental responsibility; ultimate decision-making; or a parenting plan for a minor 
child is in controversy, the court may—either by motion of a party or sua sponte—appoint a 
social investigator. Fla. Fam. L.R.P. 12.364(b). The order for a social investigation must “state 
whether this is an initial establishment of a parenting plan or a modification of an existing 
parenting plan.” Id. at (c). The social investigation may concern “all pertinent details relating to 
the child and each parent.” § 61.20(1), Fla. Stat. The order of appointment must provide contact 
information for both parents and the investigator being appointed, state any specific issues to be 
addressed, and make an initial allocation of responsibility for payment of the costs for the social 
investigation. Fla. Fam. L.R.P. 12.364(d).  
 
 Section 61.20, Florida Statutes, provides that if the court orders a social investigation and 
study in any action where a parenting plan is at issue, “[t]he court may consider the information 
contained in the study in making a decision on the parenting plan, and the technical rules of 
evidence do not exclude the study from consideration.” § 61.20(1), Fla. Stat. (emphasis added). 
However, the trial court is prohibited from relying on a social investigation report when it is not 
provided in advance to the parents or the parents were not allowed an opportunity to depose or 
cross-examine the preparer. Lewis v. Dep't of Health & Rehabilitative Servs., 670 So. 2d 1191, 
1193 (Fla. 5th DCA 1996). That is because there is “a procedural due process requirement that 
when the trial court relies on such investigative reports, counsel for the parties should be given 
an opportunity to review the reports for purposes of introducing any evidence that might rebut 
the conclusions or recommendations which the reports contained.” Kern v. Kern, 333 So. 2d 17, 
20 (Fla. 1976); J.D.C. v. M.E.H., 118 So. 3d 933, 935 (Fla. 2d DCA 2013). 
 
   ii. GAL Reports 
 
 If the trial court finds it is in the child’s best interest in an action for dissolution of 
marriage or for the creation, approval, or modification of a parenting plan, a guardian ad litem 
(GAL) may be appointed as an investigator or evaluator—not as an attorney or advocate—of a 
minor child. § 61.401, Fla. Stat. Once appointed, the GAL is considered a party to the 
proceeding and this status lasts until the date of discharge. Id. Thus, a GAL acting through 
counsel may “file such pleadings, motions, or petitions for relief as the guardian ad litem deems 
appropriate or necessary in furtherance of the guardian’s function.” § 61.403(6), Fla. Stat. 
Further, the GAL “is entitled to be present and to participate in all depositions, hearings, and 
other proceedings in the action.” Id. However, since the statute delineates a GAL’s powers and 
authority in the context of trial court proceedings and never references appellate court 
proceedings, a GAL may not “submit motions or a brief in a child custody appeal.” Perez v. 
Perez, 769 So. 2d 389, 395 (Fla. 3d DCA 1999).  
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A GAL may investigate the allegations in the pleadings, including interviewing the child, 


witnesses, or others with information regarding the child. § 61.403(1), Fla. Stat. While out-of-
court interviews are authorized, a GAL may not question witnesses in court. See Millen v. 
Millen, 122 So. 3d 496, 498 (Fla. 3d DCA 2013) (“[A]ny participation by the guardian ad litem 
in trial proceedings must be ‘through counsel’” because “[e]xamination of witnesses constitutes 
the practice of law and is a function reserved for licensed attorneys.”). The GAL may also ask 
the court to order expert examinations of the child or the child’s parents. § 61.403(3), Fla. Stat.  
 
 While the GAL may testify regarding any recommendations concerning the child, the 
GAL’s written report must be filed with the court and served on all parties at least 20 days before 
the hearing at which it will be presented. Id. at (5). However, there is no hearsay exception for 
the admission of the GAL’s report and therefore the report itself is hearsay. See id. The apparent 
difference in treatment of these reports from those in section 61.20, Florida Statutes, is that 
social investigations are completed by specifically enumerated “qualified” investigators,  
§ 61.20(2), Fla. Stat., whereas not all GALs possess similar qualifications. See § 61.402(1), Fla. 
Stat. On the issue of GAL reports as competent substantial evidence, the Second District Court 
of Appeal stated: 
 


The statute controlling the powers and authority of guardians ad litem is section 
61.403, Florida Statutes (1995). Subsection (5) of that statute mandates that the 
guardian file a written report. By necessity, the report will usually contain 
hearsay. The act of filing the report does not place the report in evidence. 
Hearsay rules contained in the Florida Evidence Code apply to section 61.403. 
Accordingly, when a guardian attempts to testify to hearsay statements and a valid 
hearsay objection is raised, that objection should be sustained….We recognize 
that section 61.20, Florida Statutes (1995), allows the trial court to consider social 
investigations and studies in child custody matters without regard to the rules of 
evidence. However, this statute applies to social investigations and studies 
conducted by qualified staff of the court or other specified professionals or 
agencies as set forth in section 61.20(2). A typical guardian ad litem, such as the 
one in this case, does not meet the criteria of section 61.20(2). Further, we note 
that there is no similar exception to the rules of evidence in the statute pertaining 
to guardians ad litem. See § 61.403. We do not minimize the importance of the 
role of guardians ad litem in custody cases. Rather, we reiterate the statutory 
constraints and evidentiary rules which apply. 


 
Scaringe v. Herrick, 711 So. 2d 204, 204-05 (Fla. 2d DCA 1998) (emphasis added). Note that a 
court may address the hearsay issue as a condition of the appointment of a GAL if the parties are 
jointly seeking it, or in setting the conditions of the GAL investigation.  
 
   iii. Parenting Coordinators 
 
 Florida Family Law Rule of Procedure 12.742 applies to parenting coordination. Fla. 
Fam. L.R.P. 12.742(a). The purpose of parenting coordination is to assist the parents in creating 
or implementing a parenting plan. § 61.125(1), Fla. Stat. Thus, a parenting coordinator is 
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appropriate where the relief sought includes an order adopting, establishing, or modifying a 
parenting plan. Id. at (2). This appointment may be done “upon agreement of the parties, the 
court’s own motion, or the motion of a party.” Id.; see also Fla. Fam. L.R.P. 12.742(d). Note that 
a trial court may not order the parties to parenting coordination without their consent unless it 
determines that the parties have the financial ability to pay the parenting coordination fees and 
costs. § 61.125(6), Fla. Stat. Further, if there has been a history of domestic violence, the court 
may not refer the parties to parenting coordination unless both parents consent. Id. at (3)(a).  
 
 The parenting coordinator and each party designated in the order appointing the 
coordinator may not testify or offer evidence about communications made by, between, or 
among the parties and the parenting coordinator during parenting coordination sessions, except 
in a limited set of circumstances. See id. at (7)(a)-(i). If a party does request that the parenting 
coordinator be allowed to testify, that party must allege good cause and “initially be responsible 
for the parenting coordinator’s fees and costs incurred as a result of the motion.” Fla. Fam. 
L.R.P. 12.742(m). Thus. if implementation of a parenting plan does not result from the parties 
meeting with a parenting coordinator, each party must prove his or her case relating to 
timesharing without using any statement made during a parenting coordination session. 
 
 Moreover, where a parenting coordinator is not appointed pursuant to section 61.20, 
Florida Statutes, the liberal rules relating to the application of the Florida Evidence Code are 
inapplicable. In Hastings v. Rigsbee, 875 So. 2d 772 (Fla. 2d DCA 2004), the Second District 
Court of Appeal vacated the trial court’s order modifying custody because the “primary evidence 
relied upon by the trial court at the motion hearing was the report and testimony of the parenting 
coordinator” and because “the parenting coordinator’s report and testimony were almost entirely 
hearsay.” Id. at 778. In reversing, the appellate court noted that while “information contained in a 
study conducted pursuant to section 61.20 may be considered by a trial court and ‘the technical 
rules of evidence do not exclude the study from consideration,’ [t]his provision has no 
application in the instant case since the parenting coordinator was not acting under the authority 
of section 61.20.” Hastings, 875 So. 2d at 778 n.2. 
 
 Finally, Florida Family Law Rule of Procedure 12.742(k) provides for application of an 
emergency order by the parenting coordinator. Fla. Fam. L.R.P. 12.742(k)(1). An emergency is 
defined as:  
 


reasonable cause to suspect that a child will suffer or is suffering abuse, neglect, 
or abandonment as provided under chapter 39;…reasonable cause to suspect that 
a vulnerable adult has been or is being abused, neglected, or exploited as provided 
under chapter 415; [or] [a] party, or someone acting on a party’s behalf, is 
expected to wrongfully remove or is wrongfully removing the child from the 
jurisdiction of the court without prior court approval or compliance with the 
requirements of s. 61.13001.  


 
§ 61.125(8)(a), Fla. Stat. The application for an emergency order must be either an affidavit or 
verified report of an emergency. Fla. Fam. L.R.P. 12.742(k)(1). The court may enter such an 
order ex parte if it determines that “the facts and circumstances contained in the report constitute 
an emergency,” and that an emergency order needs to be entered without notice to the parties to 
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prevent or stop furtherance of the emergency because “there is an immediate and present danger 
that the emergency situation will occur before the parties can be heard.” Id. at (1), (2). Even if 
the court does enter an emergency ex parte order, a return hearing must be scheduled. Id. at (2). 
If the court does not enter any ex parte order, then the court shall set a hearing with notice to the 
parties to be held at the earliest possible time. Id. at (1).  
 
 C. Requests for Admissions 
 
 Requests for Admission are governed predominantly by Florida Rule of Civil Procedure 
1.370, with only two procedural requirements for family law actions set forth in Florida Family 
Law Rule of Procedure 12.370. These requests ask the other party to admit the truth of (i) 
statements or opinions of fact; (ii) the application of law to fact; or (iii) the genuineness of any 
documents described in the request. Fla. R. Civ. P. 1.370(a). Requests for admission are an 
automatic discovery tool, so leave of court is not required unless more than 30 requests are 
sought. See id. The request may be served upon the petitioner at any time, and upon any other 
party with or after service of process upon that party. Id. The responding party has 30 days after 
service of the request to serve a response—in the form of an answer or objection—although if 
the responding party is the respondent then they will not be required to serve a response before 
the expiration of 45 days after service of process on them. Id. 
 
 A response in the form of an objection must state the reasons for the objection. Id. A 
response in the form an answer must either specifically deny the matter, or “set forth in detail the 
reasons why the answering party cannot truthfully admit or deny the matter.” Id. Note that an 
answering party “may not give lack of information or knowledge as a reason for failure to admit 
or deny unless that party states that that party has made reasonable inquiry and that the 
information known or readily obtainable by that party is insufficient to enable that party to admit 
or deny.” Id. A party may qualify an answer or deny only a part of the matter of which an 
admission is requested. Id.  
 
 Failure to respond to requests for admission, or to do so timely, results in the allegations 
therein being deemed admitted. See The Florida Bar v. Eubanks, 752 So. 2d 540, 544 (Fla. 
1999). The substance of any request that is admitted is conclusively established. Fla. R. Civ. P. 
1.370(b). Note that any admission “is for the purpose of the pending action only and is not an 
admission for any other purpose nor may it be used against that party in any other proceeding.” 
Id. With court permission, a party may amend or withdraw an admission. Id.  
 
 Florida Rule of Civil Procedure 1.380(c) provides that if a party fails to admit the truth of 
any request for admissions and if the party requesting the admissions thereafter proves the truth 
of the matter, the requesting party may file a motion for an order requiring the other party to pay 
the requesting party the reasonable expenses incurred in making that proof, which may include 
attorney’s fees. This provision also applies to a request for admission with respect to the 
genuineness of a document. Fla. R. Civ. P. 1.380(c). Upon motion by the requesting party, the 
trial court must enter an order taxing fees at the time a party requesting the admission proves the 
truth of the matter, unless it finds that: (1) the request was held objectionable; (2) the admission 
sought was of no substantial importance; or (3) there was other good reason for the failure to 
admit. Note that case law has established that a failure to admit requests for admission that 
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pertain to hotly-contested matters relating to central issues in a case do not result in an award of 
fees. E.g., Shaw v. State ex rel. Butterworth, 616 So. 2d 1094, 1096 (Fla. 4th DCA 1993) 
(affirming trial court’s denial of attorney’s fees after a trial in which the defendants prevailed 
after the plaintiff denied a request for admission on the central issue in the case). A trial court’s 
decision on whether to award fees and costs based upon a party’s failure to admit the truth of a 
request for admission is reviewed for an abuse of discretion. Hahamovitch v. Hahamovitch, 133 
So. 3d 1020, 1023 (Fla. 4th DCA 2014).  
 
 D. Interrogatories 
 
 Florida Family Law Rule of Procedure 12.340 governs interrogatories in initial, 
enforcement, and modification actions. Fla. Fam. L.R.P. 12.340(a). In both initial and 
enforcement actions, parties must use Florida Family Law Rules of Procedure Form 12.930(b), 
although a party does not have to include all of the interrogatories set forth therein. Fla. Fam. 
L.R.P. 12.340(a)(1). In a modification action, parties must use Florida Family Law Rules of 
Procedure Form 12.930(c), although a party does not have to include all of the interrogatories set 
forth therein. Fla. Fam. L.R.P. 12.340(a)(2). In addition to the appropriate standard 
interrogatories, a party may serve an additional 10 interrogatories without leave of court. Id. at 
(b). All other aspects of interrogatories are governed by Florida Rule of Civil Procedure 1.340.  
 
 The request may be served upon the petitioner at any time, and upon any other party with 
or after service of process upon that party. Fla. R. Civ. P. 1.340(a). The responding party has 30 
days after service of the request to serve a response—in the form of an answer or objection—
although if the responding party is the respondent then they will not be required to serve a 
response before the expiration of 45 days after service of process on them. Id. Each interrogatory 
must be answered separately and fully in writing under oath unless it is objected to. Id. If there is 
an objection to an interrogatory, the grounds for same shall be stated and signed by the attorney 
making it. Id. Note that an interrogatory that is otherwise proper is not objectionable merely 
because it asks for information not within the personal knowledge of the party. Id. at (b). In such 
cases, the answer should provide the information the party has and the source on which the 
information is based. Id. However, these types of answers may not be used as direct evidence or 
for impeachment unless the trial court finds the answer otherwise admissible. Id.  
 
 When an answer to an interrogatory is contained in the responding party’s records, and 
the burden of looking for the answer is substantially the same on the party serving the 
interrogatory, the answer may specify the records from which the answer may be ascertained and 
offer to give the other party a reasonable opportunity to examine and make copies of the records. 
Id. at (c). The answer must either sufficiently describe the relevant records so same may be 
located and identified or must name a person who will be available to assist the other party in 
locating and identifying same. Id.  
 
 If a party who was properly served interrogatories fails to answer an interrogatory, the 
party who made the discovery request may move for an order compelling an answer after the 
movant, in good faith, has conferred or attempted to confer with the party failing to make the 
discovery in an effort to secure the information or material without court action. Fla. R. Civ. P. 
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1.380(a)(2). The motion must contain a certificate confirming same. Id. Note that an evasive or 
incomplete answer is treated as a failure to answer. Id. at (a)(3).  
 
 If the motion to compel is granted, the trial court must require the party failing to act to 
pay the reasonable expenses caused by the failure, which may include attorney’s fees, unless the 
court finds that the failure was substantially justified or that other circumstances make an award 
of expenses unjust. Fla. R. Civ. P. 1.380(d), (a)(4). If the motion to compel is denied and after 
opportunity for hearing, the court must require the moving party to pay to the party who opposed 
the motion the reasonable expenses incurred in opposing the motion, which may include 
attorney’s fees, unless the court finds that the making of the motion was substantially justified or 
that other circumstances make an award of expenses unjust. Fla. R. Civ. P. 1.380(a)(4). If the 
motion to compel is granted in part and denied in part, the trial court may apportion the 
reasonable expenses incurred as a result of making the motion among the parties. Id. Sanctions 
imposed pursuant to Florida Rule of Civil Procedure 1.380 are reviewed for an abuse of 
discretion. Tobin v. Tobin, 117 So. 3d 893, 895 (Fla. 4th DCA 2013). 
 


When an order to compel was entered and a party fails to answer an interrogatory, the 
court may make any of the following orders: (i) that the matters regarding which the questions 
were asked or any other designated facts shall be taken to be established for the purposes of the 
action in accordance with the claim of the party obtaining the order; (ii) refuse to allow the 
disobedient party to support or oppose designated claims or defenses, or prohibiting that party 
from introducing designated matters in evidence; (iii) strike out pleadings or parts of them or 
stay further proceedings until the order is obeyed; (iv) dismiss the action or proceeding or any 
part of it; or (v) render a judgment by default against the disobedient party. Id. at (d) (“[T]he 
court in which the action is pending may take any action authorized under paragraphs (A), (B), 
and (C) of subdivision (b)(2) of this rule.”).  


 
While a trial court may strike a party’s pleadings “where evidence shows deliberate and 


contumacious disregard of the court’s discovery orders,” Belle Glade Chevrolet–Cadillac Buick 
Pontiac Oldsmobile, Inc. v. Figgie, 54 So. 3d 991, 996 (Fla. 4th DCA 2010), the striking of 
pleadings is the severest of penalties and should only be exercised under “extreme 
circumstances.” America's Yate de Costa Rica v. Armco Mfg., Inc., 82 So. 3d 882, 885-86 (Fla. 
4th DCA 2011); Neal v. Neal, 636 So. 2d 810, 812 (Fla. 1st DCA 1994). Thus, if the trial court 
can impose a less severe sanction as a viable alternative, then it should use the alternative. Tobin, 
117 So. 3d at 895; Kozel v. Ostendorf, 629 So. 2d 817, 818 (Fla. 1993) (“Because dismissal is the 
ultimate sanction in the adversarial system, it should be reserved for those aggravating 
circumstances in which a lesser sanction would fail to achieve a just result.”). Further, before this 
ultimate sanction for noncompliance with an order compelling discovery can be entered, a party 
must be given notice and an opportunity to be heard. This opportunity must include the chance to 
present evidence of extenuating and/or mitigating circumstances, which might explain the failure 
to comply with the court’s discovery order or the opposing party’s discovery request. See 
Celebrity Cruises, Inc. v. Fernandes, 149 So. 3d 744, 753 (Fla. 3d DCA 2014).  
 
 E. Requests for Production 
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 Florida Rule of Civil Procedure 1.350 governs requests for production, including in 
family law actions. Such requests allow a party to request any other party to (1) produce any 
designated documents; (2) permit the party making the request to inspect and copy any 
designated documents; (3) inspect and copy, test, or sample any tangible things; or (4) permit 
entry upon designated land or other property for the purpose of inspection and measuring, 
surveying, photographing, testing, or sampling the property or any designated object or operation 
on it. Fla. R. Civ. P. 1.350(a). Note that anything requested under this rule must constitute or 
contain matters within the permissible scope of discovery and be in the possession, custody, or 
control of the party to whom the request is directed. Id. A party does not have to produce 
something he or she does not have or have access to. 
 
 Requests for production are an automatic discovery tool, so leave of court is not required. 
See id at (b). The request may be served upon the petitioner at any time, and upon any other 
party with or after service of process upon that party. Id. The request must: (i) set forth the items 
to be inspected, either by individual item or category, and describe each item and category with 
reasonable particularity; and (ii) specify a reasonable time, place, and manner of making the 
inspection or performing the related acts. Id. A request for electronically stored information may 
specify the form(s) in which electronically stored information is to be produced. Id. 
 


The responding party has 30 days after service of the request to serve a written 
response—in the form of an answer or objection—although if the responding party is the 
respondent then they will not be required to serve a response before the expiration of 45 days 
after service of process on them. Id. When the party is simply producing documents, the 
requested documents must either be produced “as they are kept in the usual course of business” 
or “identify them to correspond with the categories in the request.” Id. When the production is 
electronically stored information, same must be produced in the form in which it is “ordinarily 
maintained or in a reasonably usable form.” Id. When the party is responding to a request for 
inspection, the response must either state that inspection and related activities will be permitted 
as requested or object to same by stating the reasons for the objection. Id. An objection may be 
made to only part of an item or category. Id.  


 
If the objection asserted is work product or privilege, Florida Rule of Civil Procedure 


1.280 provides: 
 


When a party withholds information otherwise discoverable under these rules by 
claiming that it is privileged or subject to protection as trial preparation material, 
the party shall make the claim expressly and shall describe the nature of the 
documents, communications, or things not produced or disclosed in a manner that, 
without revealing information itself privileged or protected, will enable other 
parties to assess the applicability of the privilege or protection. 


 
Fla. R. Civ. P. 1.280(b)(6). Thus, this Rule “requires the production of a privilege log in order to 
preserve a privilege.” Kaye Scholer LLP v. Zalis, 878 So. 2d 447, 449 (Fla. 3d DCA 2004); see 
also Morton Plant Hosp. Ass’n, Inc. v. Shahbas ex rel. Shahbas, 960 So. 2d 820, 825 (Fla. 2d 
DCA 2007). A party’s failure to make a timely objection on these grounds may result in a waiver 
of the information’s protection. See Bainter v. League of Women Voters of Florida, 150 So. 3d 
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1115, 1128-1131 (Fla. 2014); Gosman v. Luzinski, 937 So. 2d 293, 295 (Fla. 4th DCA 2006) 
(“Although waiver of the attorney-client privilege and work-product privileges is not favored in 
Florida, the rule is mandatory and a waiver can be found by failure to file a privilege log.”).  
 
 However, since a privilege log is required only if the information is “otherwise 
discoverable,” where an objection is made because the request is overly burdensome and 
harassing, in addition to claiming privilege, a privilege log does not need to be filed until the trial 
court rules on the party’s other discovery objections. See Gosman, 937 So. 2d at 296. This is 
because the time for filing the log will be tolled until the trial court rules on the other objections. 
See Tedrow v. Cannon, 186 So. 3d 43, 49 (Fla. 2d DCA 2016); DLJ Mortg. Capital, Inc. v. Fox, 
112 So. 3d 644, 646 (Fla. 4th DCA 2013).  
 


Florida case law holds that “[w]hen the work product and attorney client privileges are 
asserted, the court must hold an in camera inspection of the discovery material at issue in order 
to rule on the applicability of the privileges.” Allstate Ins. Co., Inc. v. Walker, 583 So. 2d 356, 
358 (Fla. 4th DCA 1991); RC/PB, Inc. v. Ritz-Carlton Hotel Co., LLC, 132 So. 3d 325, 326 (Fla. 
4th DCA 2014) (holding that where a privilege log was filed along with an objection based on 
privilege, “the trial court should conduct an in camera inspection before compelling production 
of documents to which the alleged privileged is asserted”). 
 


If necessary, the party requesting production may move to compel or for sanctions under 
Florida Rule of Civil Procedure 1.380. See Fla. R. Civ. P. 1.350(b).  
 
 F. Production of Documents & Things Without Depositions 
 
 Florida Rule of Civil Procedure 1.351 governs requests for production from non-parties 
without depositions, including in family law actions. Such requests may be to inspect and copy 
any documents or things within the scope of rule 1.350(a). Fla. R. Civ. P. 1.351(a). The purpose 
behind the adoption of Rule 1.351 “was to provide an inexpensive means for obtaining 
production of documents from non-parties in order to permit the affected party the opportunity to 
inspect or copy them, without the party having to incur the far more substantial expense involved 
in proceeding by formal depositions under rule 1.310.” Jones v. Jones, 463 So. 2d 564, 567 (Fla. 
1st DCA 1985). 


 If a party seeks production under this rule, that party must serve notice of the intent to do 
so on all other parties “at least 10 days before the subpoena is issued if service is by delivery and 
15 days before the subpoena is issued if the service is by mail or e-mail.” Id. at (b). The proposed 
subpoena must state the time, place, and method for production of the documents or things; 
include a designation of the items to be produced; and must be attached to the notice. Id. The 
proposed subpoena must also state the name and address of the person who is to produce the 
documents or things, if known, and if not known, a general description sufficient to identify the 
person or the particular class or group to which the person belongs. Id. Finally, the proposed 
subpoena must “state that the person who will be asked to produce the documents or things has 
the right to object to the production under this rule and that the person will not be required to 
surrender the documents or things.” Id. Note that the notice and proposed subpoena should not 
be furnished to the person upon whom the subpoena is to be served. Id.  
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 As of January 1, 2008, if any party objects within the 10-day period, the party desiring 
production has two options. Fla. R. Civ. P. 1.351(d). First, the requesting party may file a motion 
with the court seeking a ruling on the objection. Id. Note that the proposed subpoena may not be 
served until the objections are resolved. McDonald v. Johnson, 83 So. 3d 889, 891 n.1 (Fla. 2d 
DCA 2012). Just as with objections to production from a party, any claim of privilege must be 
ruled on and in camera inspection conducted prior to the production of such documents. Lyons v. 
Lyons, 162 So. 3d 212, 215 (Fla. 4th DCA 2015). The only difference is that there is “no 
provision under Rule 1.351 for a privilege log, which might reduce the number of documents 
upon which the privilege is asserted and thus the burden on the trial court.” Lyons, 162 So. 3d at 
215. The second option is for the requesting party to take the non-party’s deposition pursuant to 
Florida Rule of Civil Procedure 1.310. Fla. R. Civ. P. 1.351(d).  
 


If no party objects within the 10-day period, an attorney of record in the action may issue 
a subpoena. Fla. R. Civ. P. 1.351(c). The subpoena may be served as provided by law, Fla. R. 
Civ. P. 1.410(d), or by mail or hand delivery by a commercial delivery service as long as written 
confirmation of delivery—with the date of service and the name and signature of the person 
accepting the subpoena—is obtained and filed by the party seeking production. Fla. R. Civ. P. 
1.351(c). The subpoena actually served must “be identical to the copy attached to the notice” and 
must specify that no testimony may be taken and require only production of the documents or 
things specified in it. Id. The non-party upon whom the subpoena is served may condition the 
preparation of copies on the advanced payment of the reasonable costs of preparing the copies. 
Id. Note that production may only be required in the county where: (i) the non-party in 
possession of the documents or things resides; (ii) the non-party in possession of the documents 
or things usually conducts business; or (iii) the documents or things are located. Id.  
 
 If the non-party upon whom the subpoena is served objects at any time before the 
production of the documents or things, the requested discovery “shall not be produced under this 
rule, and relief may be obtained pursuant to rule 1.310.” Fla. R. Civ. P. 1.351(c). Thus, an 
objection by the non-party “requires that a deposition of the records custodian be taken in order 
to obtain the requested documents.” Patrowicz v. Wolff, 110 So. 3d 973, 974 (Fla. 2d DCA 
2013). This is because “[t]here is no procedure within Florida’s rules of civil procedure for 
evaluating or testing the sufficiency of an objection [by a non-party].” Franco v. Franco, 704 So. 
2d 1121, 1122 (Fla. 3d DCA 1998). 


 G. Depositions 
 
 Depositions, including in family law actions, are governed by the following Florida 
Rules of Civil Procedure: 1.290; 1.300; 1.310; and 1.320. A quick practice tip: while Rule 1.320 
permits a deposition to be taken by written questions, rather than through an oral examination as 
is custom, this method should not be used if possible. This method does not allow for follow-up 
questions to be interjected when the witness’s answer is incomplete or information is revealed 
that was unanticipated. Thus, depositions taken using this method will likely be incomplete, 
unhelpful, and not a good use of client resources.  
 
 Florida Rule of Civil Procedure 1.290 provides that a deposition may be taken before an 
action is commenced in order to preserve evidence that might otherwise be lost because of the 
petitioner’s current inability to sue. Plevy v. Plevy, 438 So. 2d 1053, 1055 (Fla. 4th DCA 1983). 
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This situation will almost never arise in a family law action, but if it does this rule contains the 
facts the petitioner must show in a verified petition to use this option. Fla. R. Civ. P. 1.290(a)(1). 
The deposition may not be taken absent a court order. Id. at (a)(3). Potentially more useful in 
family law actions is that this rule also provides that a deposition may be taken to perpetuate a 
witness’s testimony in the event of further proceedings in the court while an appeal is pending. 
Fla. R. Civ. P. 1.290(b). The Comment to the Rule provides that “this testimony is not for use by 
the appellate court,” but is for use should the case be remanded to the lower court for a new trial. 
A court order to take such a deposition is required. Id. The motion for leave to take the 
deposition must show: (1) the names and addresses of persons to be examined; (2) the substance 
of the testimony which the movant expects to elicit from each; and (3) the reason for 
perpetuating the testimony. Id. Note that there is no requirement that the motion be verified. 
Chaachou v. Chaachou, 102 So. 2d 820, 821 (Fla. 3d DCA 1958). The trial court may grant this 
motion if it finds “that the perpetuation of the testimony is proper to avoid a failure or delay in 
justice.” Fla. R. Civ. P. 1.290(b).  


 Florida Rule of Civil Procedure 1.310 provides for depositions in the normal course of a 
case. A deposition may be taken of any person, including non-parties. Fla. R. Civ. P. 1.310(a). 
Absent a court order, a deposition may not be taken prior to “30 days after service” of process on 
the respondent unless the respondent has set a deposition or otherwise sought discovery, id., or 
the person to be deposed is about to go out of state and will be unavailable for deposition unless 
same is taken before expiration of the 30-day period. Id. at (b)(2). After this 30-day period, a 
court order is not required and a deposition may simply be scheduled and noticed. Id. at (a). A 
person in prison may not be deposed without a court order regardless of when the prisoner is 
sought to be deposed. Id.  
 
 If the deponent is a party, a notice of taking deposition must be used. If documents are to 
be produced at the deposition, a request for production under Rule 1.350 must be used, and that 
procedure “shall apply to the request.” Id. at (b)(5). Thus, since that party must be given 30 days 
to produce the documents, the deposition may not be scheduled for an earlier date. If the 
deponent is not a party, a subpoena to the deposition must be served on that non-party. If 
documents are to be produced at the non-party’s deposition, a subpoena duces tecum must be 
used. Id. at (b)(1). In such cases, the materials to be produced under the subpoena must “be 
attached to or included in the notice.” Id.  
 
 Before any deposition may be taken, reasonable notice in writing must be given to every 
other party to the action. Id. The notice must include the time and place for taking the deposition 
and the name and address of each person to be examined. Id. If the deponent is a public or 
private corporation; a partnership or association; or a governmental agency, the notice should 
“designate with reasonable particularity the matters on which examination is requested.” Id. at 
(b)(6). The corporate deponent must “designate one or more officers, directors, or managing 
agents, or other persons who consent to do so, to testify on its behalf and may state the matters 
on which each person designated will testify.” Id. The persons so designated shall testify about 
“matters known or reasonably available to the organization.” Id. Note that if a minor child is 
subpoenaed for a deposition, that child has:  
 


the right to be accompanied by a parent or guardian at all times during the taking 
of testimony… except upon a showing that the presence of a parent or guardian is 
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likely to have a material, negative impact on the credibility or accuracy of the 
minor's testimony, or that the interests of the parent or guardian are in actual or 
potential conflict with the interests of the minor. 


 
Id. at (b)(8). This is true regardless of whether the rule of sequestration is invoked. Id.  
 
 A deposition may be taken via telephone if a court order is requested and obtained. Id. at 
(b)(7). The witness in a telephonic deposition “shall be sworn by a person present with the 
witness who is qualified to administer an oath in that location.” Id. at (c). If the witness is located 
in another state during the deposition, the oath or affidavit may be administered by any judge; 
clerk or deputy clerk of any court of record; notary public; or justice of the peace, provided that 
such officer or person is authorized under the laws of such state, territory, or district to take or 
administer the oath or affidavit. § 92.50(2), Fla. Stat.  
 
 Depositions may also be taken in a foreign country: (1) on notice before a person 
authorized to administer oaths in the place in which the examination is held, either by the law 
thereof, of Florida, or of the United States; (2) before a person commissioned by the court who, 
by virtue of the commission, has the power to administer any necessary oath and take testimony; 
or (3) pursuant to a letter rogatory. Fla. R. Civ. P. 1.300(b). A commission or a letter rogatory 
shall be issued on application and notice and on terms that are just and appropriate. Id. If the 
witness is located in a foreign country during the deposition, the oath or affidavit may be 
administered by any judge or justice of a court of last resort, any notary public of such foreign 
country, any minister, consul general, charge d’affaires, or consul of the United States resident in 
such country. § 92.50(3), Fla. Stat. 
 
 If the notice of taking deposition indicates that the deposition is to be videotaped and 
includes the name and address of the operator, no court order or stipulation of the parties is 
needed. Id. at (b)(4)(A). Unless otherwise agreed, the video deposition must also be 
stenographically recorded. Id. at (b)(4)(B). The party requesting that the deposition be 
videotaped will bear the initial cost of the videotaping. Id. at (b)(4)(E). However, the cost of 
copying the videotape if another party requests same will be on the requesting party. Id. at 
(b)(4)(D). The only procedural difference between a video and a non-video deposition is that at 
the beginning of the deposition, the officer before whom it is taken must, on camera: (i) identify 
the style of the action, (ii) state the date, and (iii) swear the witness. Id. at (b)(4)(C).  


 
Objections during the deposition must be concise and “in a non-argumentative and 


nonsuggestive manner.” Id. at (c). Thus, objections should not be speaking in nature and should 
only be to form. A deponent may be instructed “not to answer” only when necessary to preserve 
a privilege; to enforce a limitation on evidence directed by the court; or to present a motion to 
terminate or limit the examination because it is being conducted in bad faith or in such manner as 
unreasonably to annoy, embarrass, or oppress the deponent. Id. at (c), (d). If a party or the 
deponent wishes to make such a motion, the deposition must be suspended “for the time 
necessary to make a motion for an order.” Id. at (d). The fees and costs associated with making 
such a motion may be awarded under the provisions of Rule 1.380(a). Fla. R. Civ. P. 1.310(d).  
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If the testimony is transcribed, the witness has the right to read it—although that right 
may be waived. Id. at (e). The witness may make changes to either the form or substance of his 
or her deposition testimony, and any changes must be listed in writing with a statement of the 
reasons given by the witness for making the changes and attached to the transcript. Id. Any 
documents or things produced for inspection during the deposition must be marked for 
identification and attached to the deposition transcript. Id. at (f). In general, deposition transcripts 
are not filed with the court. See id.  


 
Sanctions in conjunction with a deposition may arise in a few situations. First, sanctions 


may be imposed where a party or a person designated to testify on behalf of a party fails to 
appear before the officer who is to take the deposition after being served with a proper notice. 
Fla. R. Civ. P. 1.380(d). For such a failure, there is no prerequisite to the imposition of sanctions 
that a party file a motion to compel discovery. See id. Appropriate sanctions for this violation are 
enumerated in Rule 1.380(b)(2). Next, sanctions may be imposed where the party giving the 
notice of taking the deposition fails to attend and proceed therewith and another party attends in 
person or by attorney pursuant to the notice. Fla. R. Civ. P. 1.310(h)(1). For such a failure, the 
trial court may order the party who noticed the deposition to pay to the other party and his or her 
attorney the reasonably incurred expenses in attending, including reasonable attorney’s fees. Id. 
Finally, sanctions may be imposed where the party giving the notice of taking the deposition of a 
witness fails to serve a subpoena upon the witness and the witness because of the failure does not 
attend, but another party attends in person or by attorney because that other party expects the 
deposition of that witness to be taken. Id. at (h)(2). For such a failure, the trial court may order 
the party who noticed the deposition to pay to the other party and his or her attorney the 
reasonably incurred expenses in attending, including reasonable attorney’s fees. Id.  
 
 H. Protective Orders 
 
 Florida Rule of Civil Procedure 1.280(c) governs protective orders, which allow the trial 
court to protect a party or the person from whom discovery is sought from annoyance, 
embarrassment, oppression, or undue burden or expense that justice requires. Fla. R. Civ. P. 
1.280(c). Such an order may be granted after a motion and for good cause shown. Id. The Rule 
provides trial courts wide discretion to fashion a remedy, including limiting the scope of 
permissible discovery, setting terms and conditions of same, changing the method of discovery, 
or prohibiting discovery. See id. In determining whether to limit the scope of discovery to protect 
a person’s right of privacy, the trial court must balance the relevant competing interests. 
Rasmussen v. South Florida Blood Serv., Inc., 500 So. 2d 533, 538 (Fla. 1987). Note that the 
constitution of the State of Florida contains an express right of privacy, and the Florida Supreme 
Court has recognized an individual’s legitimate expectation of privacy in his or her private bank 
account and financial records. See Winfield v. Division of Pari–Mutuel Wagering, 477 So. 2d 544 
(Fla. 1985). Further, personal finances are among those private matters kept secret by most 
people.  
 
 A claim that the discovery requested is privileged is one basis to move for a protective 
order. The most frequently asserted privileges, are the attorney-client and the psychotherapist-
patient. E.g., Peisach v. Antuna, 539 So. 2d 544, 546 (Fla. 3d DCA 1989) (quashing an order 
declining to enter a protective order where the husband sought to depose the wife’s psychiatrist 







94 
 


because permitting such a deposition “runs afoul of the psychotherapist-patient privilege”); 
Quinney v. Quinney, 890 So. 2d 407 (Fla. 5th DCA 2004) (objecting based on psychotherapist-
patient privilege); e.g., Gosman v. Luzinski, 937 So. 2d 293, 295 (Fla. 4th DCA 2006) (claiming 
attorney-client privilege); Cuillo v. Cuillo, 621 So. 2d 460, 461 (Fla. 4th DCA 1993). 
 
 Another sufficient basis for entry of a protective order is lack of relevancy. E.g., Presley 
Law & Associates, P.A. v. Casselberry, 148 So. 3d 144, 146 (Fla. 2d DCA 2014) (granting 
certiorari where no evidence of relevancy was presented to establish how discovery requested 
from third parties was related to the former wife’s claims). The burden to prove the information 
is relevant or reasonably calculated to lead to the discovery of admissible evidence is on the 
party seeking the information. Spry v. Prof'l Emp'r Plans, 985 So. 2d 1187, 1188-89 (Fla. 1st 
DCA 2008). 
 
 When a trial court denies a motion for a protective order, the proper appellate vehicle is a 
writ of certiorari asking the appellate court to quash that order because such a denial would 
result in irreparable harm not remedial by direct appeal. See Pyszka, Kessler, Massey, Weldon, 
Catri, Holton & Douberley, P.A. v. Mullin, 602 So. 2d 955, 955 (Fla. 3d DCA 1991); Granville 
v. Granville, 445 So. 2d 362, 363 (Fla. 1st DCA 1984). If a party files an appeal from a non-final 
order denying a motion for a protective order, the appellate court will simply treat the appeal as a 
petition for writ of certiorari. See Calvo v. Calvo, 489 So. 2d 833, 833-34 (Fla. 3d DCA 1986). 
However, since irreparable harm is a prerequisite to a grant of certiorari, the discovery sought 
should be “cat out of the bag” information or material that could be used by an unscrupulous 
litigant to injure another person or party outside the context of the litigation. See Woodward v. 
Berkery, 714 So. 2d 1027, 1035 (Fla. 4th DCA 1998).  
 
 Finally, a party’s financial information required in mandatory disclosure may be 
conditionally sealed if it is likely that access to the information would subject a party to abuse, 
such as the use of the information by third parties. Fla. Fam. L.R.P. 12.400(c). If a request for 
conditional sealing is made, the trial court must conduct an in camera inspection of the records 
sought to be sealed and consider the contents of those records in determining whether same 
should be sealed. Id. at (b). See Nucci v. Nucci, 987 So. 2d 135, 136 (Fla. 2d DCA 2008). 
 
 
VII. Miscellaneous Rules 
 
 A. Procedural 
 
  1. Setting an Action for Trial 
 
 Florida Rule of Civil Procedure 1.440 governs setting matters for trial subject to the 
“exceptions and additions” to Florida Rule of Civil Procedure 1.440 contained in Florida Family 
Law Rule of Procedure 12.440. First, Florida Rule of Civil Procedure 1.440(a) provides that a 
matter may be noticed for trial if it is “at issue.” The rule provides that a case is at issue when 
motions directed at the last pleading have been disposed of, or if there are no such motions then 
20 days after the least pleading is filed. Both rules provide that a matter shall only be set for trial 
by the court if the court determines it is “ready for trial.” Neither rule provides the criteria for the 
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court to make that determination. Thus, when a petition, counter-petition, and answers have been 
filed in a family law action, the case is “at issue” but is not necessarily “ready for trial.” For 
example, a case may not be ready for trial where there is a lack of appropriate financial 
information. See Merrigan v. Merrigan, 947 So. 2d 668, 670 (Fla. 2d DCA 2007).  
 


Second, once an action is at issue, any party may file a notice that the action is ready to 
be set for trial and include an estimate of the time required. Fla. R. Civ. P. 1.440(b). After a party 
files this notice, the court determines whether the action is in fact ready to be set for trial. Id. at 
(c). If the court finds the action is ready, then it enters an order fixing a date for trial—that date 
cannot be “less than 30 days from the service of the notice for trial.” Id. The court may sua 
sponte set an action for trial if it provides the same notice to the parties. Id. Where the notice 
clearly fails to comply with the 30-day requirement, the judgment will be reversed. See Lalonde 
v. Lalonde, 177 So. 3d 314, 315 (Fla. 4th DCA 2015) (citing Simpson v. Simpson, 700 So. 2d 170 
(Fla. 4th DCA 1997)).  


 
Where the court finds a family law action is ready for trial, it must enter an order setting 


the action for trial and fixing a date for same—that date must be “within a reasonable time from 
the service of the notice for trial.” Fla. Fam. L.R.P. 12.440(a). The appellate courts have stated 
that “[t]here are no hard and fast rules setting the number of days necessary to constitute 
reasonable notice,” and instead will make a fact-specific decision of whether both parties’ due 
process rights were satisfied. Conner v. Conner, 800 So. 2d 724, 725 (Fla. 2d DCA 2001). Due 
process requires actual notice and time to prepare. Id. Moreover, a trial court’s failure to comply 
with the rule’s requirement that the court itself enter an order setting the action for trial is 
reversible error. See Teelucksingh v. Teelucksingh, 21 So. 3d 37, 37 (Fla. 2d DCA 2009) 
(reversing a final judgment of dissolution where the wife’s attorney served a notice of final 
hearing because the court never entered an order setting the case for trial). Such a failure will 
result in a new hearing being held in accordance with the requirements of rule 12.440(a). Id.  


 
Note that uncontested divorce cases do not have to adhere to the scheduling and notice 


requirement of Florida Family Law Rule of Procedure 12.440. See Gerard v. Gerard, 855 So. 2d 
181, 184 (Fla. 4th DCA 2003) (agreeing with the trial judge that to require such adherence in 
uncontested divorce cases “would certainly throw a big monkey wrench in how all divorces are 
scheduled….”). 


 
Additionally, Florida Family Law Rule of Procedure 12.440(a) also provides that the 


order setting the action for trial may also set a pre-trial conference if necessary, and the court 
may direct the parties to exchange and file with the court witness and exhibit lists or other 
information including an estimate of the time needed to try the case. Any information should be 
served and filed “no later than 72 hours before the pretrial conference or 30 days before the 
trial.” Fla. Fam. L.R.P. 12.440(a). Florida Rule of Civil Procedure 1.440 does not mention 
pretrial hearings or exchanging information prior to hearings.  


 
Finally, Florida Family Law Rule of Procedure 12.440(a) requires that if a default has 


been entered, “reasonable notice of not less than 10 days shall be given unless otherwise required 
by law.” See Ehman v. Ehman, 156 So. 3d 7, 8-9 (Fla. 2d DCA 2014) (noting that where the trial 
court fails to set the dissolution action for trial, even where a default has been entered against a 







96 
 


party, that failure to comply with rule 12.440(a) could result in a reversal). Further, note that due 
process does not only cover the timeliness of the notice, but also the contents of same. See Bisel 
v. Bisel, 165 So. 3d 833, 833 n.2 (Fla. 4th DCA 2015) (noting that even though former wife 
received timely notice pursuant to Florida Family Law Rule of Procedure 12.440(a), the 
insufficiencies of the notice—the description (“FINAL HEARING FOR DEFAULT FINAL 
JUDGMENT”) failed to notify former wife that the trial court would consider and rule upon her 
supplemental petition for upward modification of child support—render moot compliance with 
the rule’s time requirement). Florida Rule of Civil Procedure 1.440 generally states that a 
defaulted party shall be served with the order setting an action for trial in accordance with rule 
1.080. Fla. R. Civ. P. 1.440(c).  


 
2. Dismissals 
 


 All dismissals are governed by Florida Rule of Civil Procedure 1.420. There are only two 
exceptions set forth in Florida Family Law Rule of Procedure 12.420, and both relate to 
voluntary dismissals.  
 
   i. Voluntary 
 
 In general, a party may dismiss an action without court approval. Fla. R. Civ. P. 1.420(a). 
This is done before trial by filing a notice of dismissal, or at trial by stating the notice of 
dismissal on the record before submission of the case to the court for decision. Id. at (a)(1). The 
effect of a voluntary dismissal prior to submission to the court for decision “is immediate, final, 
and irreversible.” Kelly v. Colston, 977 So. 2d 692, 694 (Fla. 1st DCA 2008). This is true even 
though the best interests of the minor children might be affected. See Nathanson v. Nathanson, 
693 So. 2d 1061, 1062 (Fla. 4th DCA 1997). When a magistrate has heard a case, however, no 
adjudication has yet occurred when the magistrate files his or her report because there are 
remaining duties that must be fulfilled by the circuit court before entering any order. See Kelly, 
977 So. 2d at 695. Thus, a voluntary dismissal after submission of a magistrate’s report, but 
before the trial court has entered any order on same, is effective upon filing. See id.  
 


An action may also be dismissed by filing a stipulation of dismissal that is signed by all 
current parties to the action. Fla. R. Civ. P. 1.420(a)(1). Unless otherwise specified in a notice or 
stipulation, a voluntary dismissal shall be without prejudice and shall not operate as an 
adjudication on the merits. Fla. Fam. L.R.P. 12.420(a). This rule appears to supplant the general 
rule that a second voluntary dismissal will act as an adjudication on the merits. Fla. R. Civ. P. 
1.420(a)(1). 
 
 The exceptions for when court approval of a voluntary dismissal is required are when 
property has been seized or is in the custody of the court, id., and when there is a pending 
counterclaim unless same can remain pending for independent adjudication by the court. Id. at 
(a)(2). The counterclaim requirement has been interpreted to mean any request for affirmative 
relief. See, e.g., Doyle v. Doyle, 91 So. 3d 250, 251 (Fla. 5th DCA 2012) (affirming the 
following as a counterclaim within the meaning of rule 1.420(a)(2): “WHEREFORE, 
Respondent/Husband requests that the court enter an order dissolving the marriage, equitably 
distributing the parties’ assets and liabilities, denying Wife’s alimony requests, restraining the 
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Wife from harassing the Husband, awarding Husband attorney’s fees if necessary and such 
further relief as deemed necessary and proper”); Hedge v. Hedge, 816 So. 2d 241, 244 (Fla. 4th 
DCA 2002) (stating that a counterclaim “seeking affirmative relief” triggers Rule 1.420(a)(2)). In 
family law actions, since counterclaims are in the form of a counter-petition which can be 
independently adjudicated, court approval of a dismissal is only required when the court has 
custody of property. 
 
 The effect of a party filing a notice of voluntary dismissal is “to remove completely from 
the court’s consideration the power to enter an order, equivalent in all respects to a deprivation of 
‘jurisdiction’.” Sprague v. P.I.A. of Sarasota, Inc., 611 So. 2d 1336, 1336 (Fla. 2d DCA 1993) 
(quoting Randle–Eastern Ambulance Serv. v. Vasta, 360 So. 2d 68, 69 (Fla. 1978), clarified by 
Miller v. Fortune Ins. Co., 484 So. 2d 1221 (Fla. 1986)); see also Russell v. Russell, 709 So. 2d 
660, 661 (Fla. 5th DCA 1998) (stating that trial judge was divested of jurisdiction to enter further 
orders after husband filed a voluntary notice of dismissal of his petition and the wife did not file 
a counter-petition). Thus, any further orders entered after a voluntary dismissal will be null and 
void. Kelly, 977 So. 2d at 694. However, the trial court is not divested of jurisdiction to consider 
an opposing party’s motion to vacate the voluntary dismissal. See Durie v. Hanson, 691 So. 2d 
485, 486 n.2 (Fla. 5th DCA 1997) (noting that there are some limited exceptions when a 
voluntary dismissal may be set aside); Kurth v. Kurth, 539 So. 2d 7, 7 (Fla. 1st DCA 1989) 
(stating that the trial court had jurisdiction to strike the notice of voluntary dismissal and change 
venue of the action where the wife’s notice of voluntary dismissal was filed after service of the 
husband’s counterclaim).  
 
 Finally, the court shall not require the payment of costs of a dismissed action that was 
based upon or included the same claim against the same adverse party as was made in a prior 
action. Fla. Fam. L.R.P. 12.420(b). This rule was added to prevent the discouragement of 
reconciliation.  
 
   ii. Failure to Prosecute 
 
 Where no activity by filing of pleadings, order of court, or otherwise appears on the face 
of the record for 10 months, any interested person—whether a party to the action or not—the 
court, or the clerk of the court may serve notice to all parties that no such activity has occurred. 
Fla. R. Civ. P. 1.420(e). If no such record activity has occurred within the 10 months 
immediately preceding the service of such notice, and no record activity occurs within the 60 
days immediately following the service of such notice, the action shall be dismissed by the court 
on its own motion or on the motion of any interested person—whether a party to the action or 
not—after reasonable notice to the parties. Id. The rule establishes a bright-line test—there is 
either activity on the face of the record or there is not—that will ordinarily require only a cursory 
review of the record by a trial court. Wilson v. Salamon, 923 So. 2d 363, 368 (Fla. 2005). Thus, 
where it is demonstrated to the court that no action toward prosecution has been taken within a 
year dismissal is mandatory; the trial judge has no discretion. Metro. Dade County v. Hall, 784 
So. 2d 1087, 1090 n.4 (Fla. 2001).  
 


However, the court may not dismiss the action if: (i) a stay was previously ordered by the 
court or a stipulation for stay was approved by the court; (ii) a party shows good cause in writing 
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at least 5 days before the hearing on the motion why the action should remain pending; or (iii) 
the inaction was for a period of less than 1 year. Fla. R. Civ. P. 1.420(e). The 60-day period 
following notice that no record activity has occurred is a grace period to recommence 
prosecution, and any filing of record made during this time will be sufficient. See Chemrock 
Corp. v. Tampa Elec. Co., 71 So. 3d 786, 791 (Fla. 2011). Thus, where it is shown that there is 
no activity on the face of the record, the burden then shifts to the non-moving party to 
demonstrate within the five-day time requirement that one of the three bases that would preclude 
dismissal exists. Metro. Dade, 784 So. 2d at 1090. In evaluating whether good cause exists, the 
trial court may consider “whether any activity was done in good faith and whether the activity 
was with any design to move the case forward.” Id.  
 
  3. Motion for Rehearing 
 
 Motions for rehearing are governed by Florida Rule of Civil Procedure 1.530. Such 
motions must be filed “not later than 15 days” after the date of filing of the judgment. Fla. R. 
Civ. P. 1.530(b). The court sua sponte may also order a rehearing for any reason for which it 
might have granted a rehearing on motion of a party. Id. at (d). However, a trial court is also 
subject to the 15-day requirement. Id. Since a trial court does not have separate authority, on its 
own initiative, to alter, modify, or vacate an order or judgment, any order on rehearing that is 
entered beyond that window is void. Gilliard v. Gilliard, 162 So. 3d 1147, 1151 (Fla. 5th DCA 
2015). The purpose of a motion for rehearing is to give the trial court an opportunity to consider 
matters which it overlooked or failed to consider, Pingree v. Quaintance, 394 So. 2d 161 (Fla. 
1st DCA 1981), and to correct any error if it becomes convinced that it has erred. Carollo v. 
Carollo, 920 So. 2d 16, 19 (Fla. 3d DCA 2004). Thus, new evidence may not be presented in a 
motion for rehearing.  
  
 When a motion for rehearing regarding a final judgment is timely filed, the final 
judgment shall not be deemed rendered as to any existing party until the filing of a signed, 
written order disposing of that motion. Fla. R. App. P. 9.020(i)(1). Thus, the time for filing a 
notice of appeal is tolled while the motion for rehearing is pending. If a notice of appeal is filed 
before the filing of a signed, written order disposing of the motion for rehearing, “the appeal 
shall be held in abeyance” until such an order is filed. Id. at (i)(3). 
 
 There is a district split regarding whether a motion for rehearing must generally be filed 
in order to preserve claims of errors regarding insufficient factual findings in a final judgment. 
The Third, Fifth, and First District Courts of Appeal have held that a party’s failure to file a 
motion for rehearing alleging insufficient factual findings in the trial court have waived this issue 
on appeal. See Broadfoot v. Broadfoot, 791 So. 2d 584, 585 (Fla. 3d DCA 2001) (“As a general 
rule, we decline to consider claims which were not presented in the first instance in the trial 
court.”); Owens v. Owens, 973 So. 2d 1169, 1170 (Fla. 1st DCA 2007) (stating that where 
appellant never challenged the adequacy of the findings in a motion for rehearing or by any other 
means available in the trial court, this issue was not properly preserved for appellate review); 
David v. David, 58 So. 3d 336, 338 (Fla. 5th DCA 2011). However, the Third and Fifth District 
Courts of Appeal have expressly carved out one caveat: reversal is proper despite the failure to 
file a motion for rehearing if the absence of the statutory findings frustrates the court’s appellate 
review. Broadfoot, 791 So. 2d at 585; Mathieu v. Mathieu, 877 So. 2d 740, 741 n.1 (Fla. 5th 
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DCA 2004) (“[I]f the court determines on its own that its review is hampered, we may, at our 
discretion, send the case back for findings.”).  
 


The purpose of this rule is to “bring the fact-finding defect to the trial court at the time 
the decision is made so that the same judge who decided the case can correct the omission while 
the case is fresh in his mind.” Mathieu, 877 So. 2d at 741. The First District Court of Appeal 
elaborated on the “good reasons” for this rule, stating: 
 


A trial judge who is made aware of the fact that a required finding was omitted 
could easily redraft the judgment to include that finding. In contrast, a trial judge 
who assumes that the form of the judgment was acceptable and learns of the 
alleged deficiency only after the appeal has been concluded is not likely to be in a 
position to make the appropriate findings. It would be unrealistic to assume that a 
trial judge would remember, a year or so later, the value of a car or boat or some 
item of personal property that was included in an equitable distribution of 
property. In some cases, the trial courts would be required to begin the process 
anew, and that would only reward the party who failed to make a timely 
objection. 


 
Simmons v. Simmons, 979 So. 2d 1063, 1065 (Fla. 1st DCA 2008).  
 
 The Fourth District Court of Appeal has declined to follow that approach, and has 
reversed final judgments with insufficient factual findings regardless of whether the appellant 
filed a motion for rehearing below. See Dorsett v. Dorsett, 902 So. 2d 947, 950 (Fla. 4th DCA 
2005). Notably, however, the Fourth District Court of Appeal has also held that a trial court’s 
failure to make statutorily required findings constitutes reversible error. See Badgley v. Sanchez, 
165 So. 3d 742, 744 (Fla. 4th DCA 2015) (“Here, the 60/40 distribution is premised solely on the 
parties' income and fails to contain the factual findings required by statute. This is error.”); 
Patino v. Patino, 122 So. 3d 961, 962–63 (Fla. 4th DCA 2013) (holding that a trial court must 
consider and make specific factual findings for each of the 10 statutory alimony factors). 
 
 The Second District Court of Appeal has not decided the preservation issue, instead 
deciding the issue on appeal based on other grounds. See B.K. v. S.D.C., 122 So. 3d 980, 981 
(Fla. 2d DCA 2013) (“[T]his court has not yet decided the preservation issue in the broader 
context.”) (citing Esaw v. Esaw, 965 So. 2d 1261, 1265 n.1 (Fla. 2d DCA 2007) (“Here, the wife 
did not file a motion for rehearing or demonstrate that she had otherwise brought the issue of the 
adequacy of findings to the attention of the trial court. In view of our determination that the 
absence of findings is not a basis for reversal under the circumstances presented here, we have 
not decided the preservation issue.”)). Moreover, that appellate court has stated that “[t]here is no 
general rule that the lack of statutorily required findings constitutes fundamental error.” Esaw, 
965 So. 2d at 1265 (referring to the findings required under section 61.08 or 61.075).  
 
  4. Relief from Judgment 
 
 Florida Rule of Civil Procedure 1.540 permits a trial court to relieve a party from a final 
judgment, decree, or order for certain reasons. The first reason is clerical mistakes arising from 
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oversight or omission may be corrected by the court at any time either sua sponte or by a party’s 
motion. Fla. R. Civ. P. 1.540(a). The type of mistake subject to correction under this provision 
“includes only mistakes from an accidental slip or omission.” Author’s Comment—1967, Rule 
1.540. The second and more commonly used reasons are divided into five categories: (1) 
mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence which by 
due diligence could not have been discovered in time to move for a new trial or rehearing; (3) 
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation, or other 
misconduct of an adverse party; (4) that the judgment or decree is void; or (5) that the judgment 
or decree has been satisfied, released, or discharged, or a prior judgment or decree upon which it 
is based has been reversed or otherwise vacated, or it is no longer equitable that the judgment or 
decree should have prospective application. Fla. R. Civ. P. 1.540(b). One reason a judgment is 
void is because the court that entered it lacked subject matter jurisdiction. For discussion of that 
issue, see Section I.A., supra. A final judgment of dissolution is not void simply because a party 
did not file a financial affidavit. See Dyke v. Dyke, 837 So. 2d 584, 585 (Fla. 5th DCA 2003).  
 


Note that this rule is not intended to serve as a substitute for the rehearing mechanism 
available under Rule 1.530 nor as a substitute for review of judicial error. See Theodorides v. 
Theodorides, 40 Fla. L. Weekly D2789 (Fla. 3d DCA Dec. 16, 2015) (citing Curbelo v. Ullman, 
571 So. 2d 443, 445 (Fla.1990)). 
 
 Motions for relief for judgment must be filed within a reasonable time. Fla. R. Civ. P. 
1.540(b). Such motions must be filed in the underlying proceeding. See DeClaire v. Yohanan, 
453 So. 2d 375, 378 (Fla. 1984), superseded on other grounds. However, motions that are based 
on reasons (1), (2), and (3) shall not be filed more than one year after the judgment was entered. 
Fla. R. Civ. P. 1.540(b). While the Florida Supreme Court held that this one-year limit applies to 
a subsequent challenge of paternity, see D.F. v. Dep’t of Revenue ex rel. L.F., 823 So. 2d 97, 100 
(Fla. 2002), this is true only for challenges brought pursuant to this rule. If a challenge to 
paternity is brought pursuant to the disestablishment statute enacted in 2006, the one-year limit 
does not apply. See Johnston v. Johnston, 979 So. 2d 337, 338 (Fla. 1st DCA 2008) (“[T]he plain 
language of this new statute demonstrates that the Legislature intentionally created a new cause 
of action in situations where a father has ‘newly discovered evidence,’ rather than allegations of 
fraud, as previously required.”). Similarly, there is a separate rule for challenges to paternity after 
a signed voluntary acknowledgment of paternity constitutes an establishment of same. § 
742.10(4), Fla. Stat. In those instances, paternity “may be challenged in court only on the basis 
of fraud, duress, or material mistake of fact, with the burden of proof upon the challenger.” Id.  
 


Note that a motion brought pursuant to Rule 1.540(b) “does not limit the power of a court 
to entertain an independent action to relieve a party from a judgment, decree, order, or 
proceeding or to set aside a judgment or decree for fraud upon the court.” Id. The Comments to 
the rule specifically state that “[t]here is no time limit on the exercise of this power, nor on the 
right to bring an independent action under this rule.” Author’s Comment—1967, Rule 1.540. 
Further, Florida Family Law Rule of Procedure 12.540 states that “there shall be no time limit 
for motions based on fraudulent financial affidavits in marital or paternity cases.” Fla. Fam. 
L.R.P. 12.540(a).  
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 Since motions for relief from judgment are filed in the underlying proceeding, the Florida 
Supreme Court has construed a motion to set aside the final judgment “to be a proceeding under 
chapter 61” thus allowing the trial court to award attorney’s fees under section 61.16, Florida 
Statutes. Bane v. Bane, 775 So. 2d 938, 941 (Fla. 2000).  
 
 A motion for relief from judgment should not be summarily dismissed without an 
evidentiary hearing unless its allegations and accompanying affidavits fail to allege “colorable 
entitlement” to relief. See S.K.D. v. J.P.D., 36 So. 3d 858, 861 (Fla. 5th DCA 2010); Smith v. 
Smith, 903 So. 2d 1044, 1045 (Fla. 5th DCA 2005).  The standard of review of an order ruling on 
a motion for relief from judgment filed under Florida Rule of Civil Procedure 1.540(b) is 
whether there has been an abuse of the trial court’s discretion. Boelter v. Boelter, 39 So. 3d 1282, 
1284 (Fla. 2d DCA 2010). Filing a motion for rehearing regarding an order ruling on a motion 
for relief from judgment will not toll the time for filing a notice of appeal. Fla. R. App. P. 
9.130(a)(5). 
 
 The most commonly cited reasons for relief from judgment will be discussed below.  
 
   i. Mistake, Inadvertence, Surprise, or Excusable Neglect 
 
 The type of mistake envisioned by rule 1.540(b) is the type of honest and inadvertent 
mistake made in the ordinary course of litigation, usually by the Court itself, and is generally for 
the purpose of setting the record straight. Boelter, 39 So. 3d at 1284.  
 
 For excusable neglect, the moving party must demonstrate (1) a legal excuse for not 
complying with the civil procedure rules; and (2) a meritorious defense. Rivera v. Dep’t of 
Revenue ex rel. Rivera, 899 So. 2d 1265, 1267 (Fla. 2d DCA 2005). Some appellate courts also 
require the moving party to show due diligence. See Net One, LLC v. Christian Telecom 
Network, LLC, 901 So. 2d 417, 419 (Fla. 5th DCA 2005) (stating that a party seeking to set aside 
a default must establish three things under Rule 1.540). Hence the moving party bears the burden 
of establishing that he or she could present a meritorious defense, and must do so by tendering 
either a defensive pleading or a sworn affidavit. Id. Unsworn statements or general denials are 
insufficient to establish a meritorious defense. Id. Further, if a party is relying on a factual 
defense to obtain relief from a default judgment, the ultimate facts establishing the defense must 
be set forth in a verified answer, sworn motion, or affidavit, or by other competent evidence. 
Geer v. Jacobsen, 880 So. 2d 717, 721 (Fla. 2d DCA 2004). 
 
 Note that case law states that an attorney’s errors, even if constituting mistakes of law; 
tactical errors; or judgmental mistakes, do not constitute excusable neglect. See Fla. High Sch., 
Activities, Inc. v. Latimer, 750 So. 2d 762, 763 (Fla. 3d DCA 2000); State Farm Mut. Auto. Ins. 
Co. v. Isom, 681 So. 2d 1170, 1172 (Fla. 5th DCA 1996). Similarly, an attorney’s inadvertence 
or ignorance of the rules does not constitute excusable neglect. Spencer v. Barrow, 752 So. 2d 
135, 138 (Fla. 2d DCA 2000); Carter v. Lake County, 840 So. 2d 1153, 1158 n. 6 (Fla. 5th DCA 
2003). 
 


The failure to understand the legal consequences of the proceedings does not constitute 
mistake or excusable neglect. St. Surin v. St. Surin, 684 So. 2d 243, 244 (Fla. 2d DCA 1996). 
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However, Florida courts have consistently granted relief from judgment based on mistake or 
excusable neglect where the non-moving party induced the other party into failing to respond. 
See, e.g., Lanes v. Lanes, 454 So. 2d 782 (Fla. 4th DCA 1984) (setting aside default judgment 
where the wife failed to file an answer to the dissolution petition because the husband repeatedly 
assured her he would not pursue the divorce); Rubenstein v. Richard Fidlin Corp., 346 So. 2d 89 
(Fla. 3d DCA 1977) (setting aside default where plaintiffs misled defendants into thinking 
responsive pleadings were unnecessary due to ongoing settlement negotiations, and stating that it 
was “unconscionable for plaintiffs to take advantage” of the situation by obtaining a default).  


 
Motions for relief from judgment should be liberally granted once a proper showing is 


made. Jerue v. Holladay, 945 So. 2d 589, 591 (Fla. 2d DCA 2006).  
 
   ii. Newly Discovered Evidence 
 
 Newly discovered evidence is defined as that which by due diligence could not have been 
discovered in time to move for a new trial or rehearing. Fla. R. Civ. P. 1.540(b). Thus, lawsuits 
should not be re-opened pursuant to Rule 1.540(b) to allow parties to state new claims or offer 
new evidence which they had available in the first instance but overlooked or chose not to use. 
Phenion Dev. Grp., Inc. v. Love, 940 So. 2d 1179, 1183 (Fla. 5th DCA 2006). Thus, where a 
party’s claim of newly discovered evidence “smacks more of forgotten evidence newly 
remembered,” the trial court should reject it. Holmes v. Holmes, 578 So. 2d 323, 325 (Fla. 4th 
DCA 1991). Relief from judgment based on newly discovered evidence claim should be seldom 
granted and only when the party seeking relief has exercised due diligence. Junda v. Diez, 848 
So. 2d 457, 458 (Fla. 4th DCA 2003).  
 
 When a motion is brought pursuant to Rule 1.540 based on newly discovered evidence, 
the proper remedy is to hold a new trial so that the factfinder can consider such evidence. The 
factors to consider in determining whether to grant relief on the basis of newly discovered 
evidence is whether the new evidence: (1) would probably change the result if a new trial is 
granted; (2) was discovered since the trial; (3) could have been discovered before the trial by the 
exercise of due diligence; (4) is material to the issues; and (5) is merely cumulative or 
impeaching. S.K.D. v. J.P.D., 36 So. 3d 858, 861 (Fla. 5th DCA 2010) (citing E.I. DuPont De 
Nemours v. Native Hammock Nursery, Inc., 698 So. 2d 267, 269 (Fla. 3d DCA 1997)). 
Importantly, “the allegedly ‘newly discovered evidence’ cannot simply show some change in 
circumstances since the trial.” Mistretta v. Mistretta, 31 So. 3d 206, 208 (Fla. 1st DCA 2010). 
Material evidence is described as that “which is relevant and goes to the substantial matters in 
dispute, or has a legitimate and effective influence or bearing on the decision of the case.” City of 
Winter Haven v. Tuttle/White Constructors, Inc., 370 So. 2d 829, 831–32 (Fla. 2d DCA 1979).  
 
   iii. Fraud, Misrepresentation, or Other Misconduct of Adverse Party 
 
 If a postnuptial agreement was executed by the parties after litigation began and 
discovery was conducted, the Florida Supreme Court has stated that “rule 1.540, and not Casto, 
provides the framework for challenging [postnuptial] agreements” incorporated into a final 
judgment. Macar v. Macar, 803 So. 2d 707, 713 (Fla. 2001). Thus, “the challenging spouse 
is…limited to showing fraud, misrepresentation in the discovery, or coercion.” Parra de Rey v. 
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Rey, 114 So. 3d 371, 386 (Fla. 3d DCA 2013) (finding the wife’s affirmative defenses premised 
entirely on the fairness inquiry in Casto were deficient as a matter of law); Petracca v. Petracca, 
706 So. 2d 904, 912 (Fla. 4th DCA 1998); Fla. R. Civ. P. 1.540(b). This can be true even when 
the agreement entered into during litigation contemplates reconciliation and the underlying 
dissolution action is subsequently dismissed. See Kuchera v. Kuchera, 983 So. 2d 776, 779 (Fla. 
4th DCA 2008) (noting that the parties’ marital settlement agreement made clear that any future 
reconciliation would have no effect on the agreement and finding same valid under the standard 
set forth in Macar). 
 
 If a party relies on fraud as a basis to set aside a marital settlement agreement, the factual 
basis for a claim of fraud must be pled with particularity and must specifically identify 
misrepresentations or omissions of fact, as well as time, place or manner in which they were 
made. See Parra de Rey, 114 So. 3d at 386. Failure to plead a claim of fraud with specificity 
results in a waiver of fraud as a defense to the agreement. Id. If a party pleads fraud or 
misrepresentation with particularity and how it affected the judgment, the party is entitled to an 
evidentiary hearing on the motion for relief from judgment. See Flemenbaum v. Flemenbaum, 
636 So. 2d 579 (Fla. 4th DCA 1994); Kidder v. Hess, 481 So. 2d 984 (Fla. 5th DCA 1986).  
 
 Notwithstanding the heightened pleading requirement for allegations of fraud, the burden 
of proof at trial is still a preponderance of the evidence. See Beal Bank, SSB v. Almand & 
Associates, 780 So. 2d 45, 59 (Fla. 2001) (citing Wieczoreck v. H & H Builders, Inc., 475 So. 2d 
227, 228 (Fla. 1985) (holding that the burden of proof in a fraud action is preponderance or 
greater weight of the evidence)). Although there are some cases that have not been expressly 
overruled that state that the burden of proof for fraud is clear and convincing evidence, the 
“lesser burden of proof [of preponderance of the evidence] has long been described in the 
standard jury instruction for use in cases of fraud and misrepresentation.” Bacon & Bacon Mfg. 
Co., Inc. v. Bonsey Partners, 62 So. 3d 1285, 1287 (Fla. 2d DCA 2011) (citing Fla. Std. Jury 
Instr. (Civ.) 409.2)). 
 
  5. Statewide Uniform Guidelines for Taxation of Costs in Civil Actions 
 
 Although the Statewide Uniform Guidelines for Taxation of Costs in Civil Actions are 
only advisory and expressly state that “[t]he taxation of costs in any particular proceeding is 
within the broad discretion of the trial court,” they are sometimes used by courts to determine 
what costs should be awarded. Fla. R. Civ. P. Taxation of Costs. The guidelines break costs 
down into those that should be, may be, and should not be taxed. Id. In reversing an award of 
costs relating to a CPA in a post-dissolution breach of contract action, the Second District Court 
of Appeal stated: 
 


The fee charged by the expert was not for his deposition or trial testimony, nor 
was it for the preparation of a court-ordered report. Additionally, the services 
performed were in the nature of describing expenses, tabulating totals, and 
examining the sources of payment. Such services are not of the type requiring a 
CPA because the result was not an expert opinion—it was simple math. We 
conclude that such services are not covered by the guidelines and that the trial 
court abused its discretion in making this award. 
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Weaver v. Corey, 111 So. 3d 947, 949 (Fla. 2d DCA 2013) (emphasis added). 
 


However, the “guidelines are not intended to…limit the amount of costs recoverable 
under a contract or statute.” Id. Thus, these guidelines should only be considered generally in a 
Chapter 61 proceeding since “[t]he ‘suit money’ authorized in dissolution proceedings under 
section 61.16, Florida Statutes, contemplates a broader range of expenses than the costs which 
are ordinarily taxable in other civil cases.” Hahamovitch v. Hahamovitch, 133 So. 3d 1062, 1063 
(Fla. 4th DCA 2014); Payne v. Payne, 481 So. 2d 551, 553 (Fla. 2d DCA 1986). The burden of 
proving the costs is on the moving party. In re Amendments to Uniform Guidelines for Taxation 
of Costs, 915 So. 2d 612, 616 (Fla. 2005).  
 


Notably, an attorney’s travel time and travel expenses should typically not be taxed as 
costs. See id. at III.D, E; see also Hahamovitch, 133 So. 3d at 1063 (reversing the order on 
appeal to the extent that it awarded the wife attorney’s fees for the travel time of her counsel) 
(citing Mandel v. Decorator’s Mart, Inc. of Deerfield Beach, 965 So. 2d 311, 315 (Fla. 4th DCA 
2007) (“[W]ithout proof that a competent local attorney could not be obtained, an award of 
attorney’s fees from an opponent should not include travel time over and above what a local 
attorney would charge.”)). However, appellate courts have acknowledged that there may be 
special circumstances in which travel fees may be taxed in a dissolution case. See, e.g., Bohner v. 
Bohner, 24 So. 3d 622, 623 (Fla. 4th DCA 2009) (finding that trial court did not abuse its 
discretion in including the additional time expended traveling to hearings caused by the 
husband's vexatious litigation); Wright v. Wright, 577 So. 2d 1355, 1357-58 (Fla. 1st DCA 1991) 
(stating that wife did not act unreasonably in selecting counsel 60 miles away from her residence, 
which was located in a small community where the husband was a prominent physician).  


 
Additionally, some courts have declined to include an attorney’s non-recoverable 


overhead costs, i.e., photocopying, postage, parking at the courthouse, and Westlaw expenses. 
See Griffith v. Griffith, 941 So. 2d 1285, 1286 (Fla. 4th DCA 2006). The photocopying costs that 
should be taxed are those of documents filed with the court that are reasonably necessary to 
assist the court in reaching a conclusion, and of documents obtained in discovery, even if the 
copies were not used at trial. Fla. R. Civ. P. Taxation of Costs I.B.  
 
 B. Judicial Administration 
 
 On June 30, 1978, the Florida Supreme Court promulgated new Florida Rules of Judicial 
Administration designed to update and consolidate a number of related provisions that had 
previously appeared throughout the Court’s civil, criminal, appellate, and transition rules. In re 
Florida Rules of Jud. Admin., 360 So. 2d 1076, 1076 (Fla. 1978).  
 
  1. Service by E-mail 
 
 Florida Rule of Judicial Administration 2.516(b)(1) sets forth the procedures for service 
by e-mail. Other than the initial pleading, every pleading; order; and every other document filed 
in an action must be served in conformity with Rule 2.516. Fla. R. Civ. P. 1.080(a).  
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Once an attorney has appeared in a proceeding, that attorney must designate a primary e-
mail address and may designate no more than two secondary e-mail addresses. Fla. R. Jud. 
Admin. 2.516(b)(1)(A). Thereafter, service must be directed to all designated e-mail addresses in 
that proceeding, unless excused by the court. Id. at (b)(1)(A), (B).  
 
 When a party is not represented by an attorney, that party may designate an e-mail 
address for service and also may designate no more than two secondary e-mail addresses. Id. at 
(b)(1)(C). If an e-mail address is designated, service must be directed to that e-mail address in 
that proceeding. Id. When a party is not represented by an attorney and does not designate an e-
mail address for service in that proceeding, service must be made by one of the means 
enumerated in subsection (b)(2). Id. at (b)(1)(C).  
 
 An e-mail is deemed served on the date it is sent, Id. at (b)(1)(D), except that if the e-mail 
is sent by the Portal or other e-Service system, service is complete on the date the served 
document is electronically filed. Id. at (b)(1)(D)(i). Service by e-mail is treated as service by mail 
for computing time. Id. at (b)(1)(D)(iii). Note that if the person required to serve a document 
learns that the e-mail was not received by an intended recipient, the person must immediately 
resend the document to that intended recipient by e-mail or by a means authorized in subsection 
(b)(2). Id. at (b)(1)(D)(ii). 
 
 While the Florida Supreme Court did fast-track some out-of-cycle amendments to Rule 
2.516(b)(1), the amendments only replaced the specified size limitations with “the appropriate 
size limitations specified in the Florida Supreme Court Standards for Electronic Access to the 
Court.” See 2016 FLORIDA COURT ORDER 0022 (C.O. 0022).  


 There are three requirements for the format of the e-mail when same is being used as a 
method of service. First, the e-mail message must contain a subject line beginning with the 
words “SERVICE OF COURT DOCUMENT” in all capital letters, followed by the case number 
of the proceeding in which the documents are being served. Fla. R. Jud. Admin. 
2.516(b)(1)(E)(i). Next, either the document itself must be attached as a PDF or a link to the 
document on a website maintained by a clerk must be included. Id. at (b)(1)(E). Finally, the body 
of the e-mail must identify the court in which the proceeding is pending; the case number; the 
name of the initial party on each side; the title of each document served with that e-mail; and the 
name and telephone number of the person required to serve the document. Id. at (b)(1)(E)(ii). 
Since the e-mail service requirements use mandatory language, “strict compliance with the rules 
is required.” Matte v. Caplan, 140 So. 3d 686, 687 (Fla. 4th DCA 2014); cf. Hernandez v. G & L 
Tire Fleet Serv., 163 So. 3d 1224, 1227 (Fla. 2d DCA 2015). In Matte, the appellate court 
affirmed the trial court’s ruling that strict compliance with Florida Rule of Judicial 
Administration 2.516 regarding e-mail service of pleadings is required before it could assess 
attorney’s fees pursuant to section 57.105, Florida Statutes.  
 
  2. Confidentiality of Court Files 
 
 Florida Rule of Judicial Administration 2.420 sets forth procedures relating to 
confidentiality of court records and includes a form entitled Notice of Confidential Information 
within Court Filing which must be used. Specifically, the form must be used anytime a document 
filed with the court refers to or sets forth, inter alia, the following: (i) social security, bank 
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account, charge, debit, and credit card numbers; (ii) mental health records; (iii) substance abuse 
records; or (iv) a victim’s address in a domestic violence proceeding. Fla. R. Jud. Admin. 
2.420(d)(1)(B). The form must be filed with the clerk at the time of filing, and must “indicate 
that either the entire document is confidential or identify the precise location of the confidential 
information within the document being filed.” Id. at (d)(2).  
 
 Florida Family Law Rule of Procedure 12.400 provides that the “court has the authority 
to conditionally seal the financial information required by rule 12.285 if it is likely that access to 
the information would subject a party to abuse, such as the use of the information by third parties 
for purposes unrelated to government or judicial accountability or to first amendment rights.” 
Fla. Fam. L.R.P. 12.400(c)(1).  
 
 After notice and an opportunity to respond, the court may impose sanctions against any 
party and/or their attorney, if that party and/or their attorney, violates Rule 2.420 by failing to 
file a Notice of Confidential Information within Court Filing. Fla. R. Jud. Admin. 2.420(i).  
 
 Relatedly, Florida Rule of Judicial Administration 2.425 requires a party to minimize the 
filing of sensitive information. Subsection (a) sets forth the information that must be minimized, 
and subsection (b) provides exceptions. Fla. R. Jud. Admin. 2.425. If a party does not minimize 
sensitive information as required by subsection (a), the court may, either by motion—of a party 
or an interest person—or sua sponte, order remedies or impose sanctions. Id. at (c).  
 
 
VIII. Miscellaneous Procedural Issues 
 
 A. General Magistrates & Hearing Officers 
 
 A significant number of family law cases are referred to magistrates and hearing officers 
for decision. Once a case has been heard by either of these officers and a decision is made, a 
judge must then decide whether to adopt those findings. This section addresses the authority of 
these judicial officers and the enforcement of their rulings. 
 
 Florida Family Law Rule of Procedure 12.490 governs general magistrates. Family law 
matters may be heard by a general magistrate if there is an appropriate order of referral and all 
parties expressly or impliedly consent to the referral. Fla. Fam. L.R.P. 12.490(b)(1). The order of 
referral must “state with specificity” the matter(s) being referred; the name of the specific 
general magistrate to whom the matter is referred; and whether electronic recording or a court 
reporter is provided by the court, or whether a court reporter, if desired, must be provided by the 
litigants. Fla. Fam. L.R.P. 12.490(b)(3).  
 


Implied consent means no party has filed an objection to the referral. See Fla. Fam. 
L.R.P. 12.490(b)(1)(D) (“Failure to file a written objection within the applicable time period is 
deemed to be consent to the order of referral.”); see also Garcia v. Garcia, 958 So. 2d 947, 950 
(Fla. 3d DCA 2007) (“Because the former wife properly objected, she was entitled to have the 
matter heard before a circuit court judge.”). If a party decides to object to the referral, a written 
objection must be filed within 10 days of service of the order of referral. Fla. Fam. L.R.P. 
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12.490(b)(1)(A). This time period is only changed in two circumstances. One is when the time 
set for the hearing is less than 10 days after service of the order of referral, then the written 
objection must be filed before commencement of the hearing. Id. at (b)(1)(B). The other is if the 
order of referral is served within the first 20 days after the service of the initial process, then the 
time to file an objection is extended to the time within which to file a responsive pleading. Id. at 
(b)(1)(C).  
 
 The general magistrate shall assign a time and place for a hearing “as soon as reasonably 
possible” after the order of referral is made, and give notice to each of the parties either directly 
or by directing counsel to file and serve a notice of hearing. Id. at (d)(1). If a party fails to appear 
at the hearing, the general magistrate may either proceed ex parte or may adjourn the proceeding 
and give notice to the absent party of that adjournment. Id. At the hearing, “the general 
magistrate shall take testimony and establish a record.” Id. at (d)(2). This requirement may not be 
waived. Id. Following an evidentiary hearing before the magistrate, a report and recommendation 
is issued to the circuit judge, which contains findings of fact; conclusions of law; and 
recommendations. Id. at (e). A party may file an exception to this report “within 10 days from 
the time it is served on them.” Id. at (f). If an exception is filed, another party “may file cross-
exceptions within 5 days from the service of the exceptions.” Id.  
 
 If no exceptions to the magistrate’s report are filed within the time allotted, “the court 
shall take appropriate action on the report.” Id. The Florida Supreme Court defined appropriate 
action to mean that a judge has carefully considered (1) whether the evidence and facts, as fully 
set forth in a magistrate’s report, support the recommendations of the magistrate; and (2) whether 
the recommendations are justified under the law. In re Family Law Rules of Procedure, 663 So. 
2d 1049, 1052 (Fla. 1995). If such a review is performed, and no exceptions were filed, the 
report is adequate. Id. However, note that “[a] trial court may not adopt or ratify a magistrate’s 
report if the magistrate fails to file a complete record of the evidence with the report, regardless 
of whether exceptions have been filed to that report.” Garcia v. Garcia, 172 So. 3d 961, 962 
(Fla. 3d DCA 2015).  
 
 If exceptions are timely filed, the exceptions “shall be heard on reasonable notice by 
either party or the court.” Fla. Fam. L.R.P. 12.490(f). Thus, the circuit judge must hold a hearing 
before acting on the magistrate’s report and recommendations. Id.; see also Cazi v. Prophete, 
130 So. 3d 723, 723 (Fla. 3d DCA 2014) (“Because the former husband’s exceptions were 
indisputably timely filed, the trial court abused its discretion by adopting and ratifying the 
general magistrate’s report and recommendations without conducting a hearing on the 
exceptions.”); Wilson v. Smith, 51 So. 3d 1282, 1283 (Fla. 2d DCA 2011) (“[I]t is error for the 
trial court to adopt a magistrate’s report in a family law matter without first holding a hearing on 
any timely filed exceptions to that report.”); Gutierrez v. Gutierrez, 48 So. 3d 118, 119 (Fla. 5th 
DCA 2010) (“It is reversible error for a trial court to fail to conduct a hearing on timely filed 
exceptions.”). The Florida Supreme Court has emphasized “that a judge must review the entire 
record if exceptions are filed.” In re Family Law Rules of Procedure, 663 So. 2d at 1052. 
 


For the purpose of the hearing on exceptions, the record “shall be provided to the court 
by the party seeking review if necessary for the court’s review.” Fla. Fam. L.R.P. 12.490(g). 
“The record shall consist of the court file, including the transcript of the relevant proceedings 
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before the general magistrate and all depositions and evidence presented to the general 
magistrate.” Id. at (g)(1). The cost of the original and all copies of the transcript of the 
proceedings shall be borne initially by the party seeking review, subject to appropriate 
assessment of suit monies. Id. at (g)(3). The transcript must be delivered to the court and 
opposing counsel “not less than 48 hours” before the hearing on exceptions. Id. at (g)(2). 
 
 At the hearing on a party’s exceptions, “the trial court is bound by the general master’s 
factual findings unless they are not supported by competent substantial evidence or are clearly 
erroneous.” Robinson v. Robinson, 928 So. 2d 360, 362 (Fla. 3d DCA 2006). This is because 
“[o]nce a trial court appoints a magistrate to take testimony and make findings, it loses the 
prerogative of substituting its judgment for that of the magistrate.” Mata v. Mata, 185 So. 3d 
1271, 1272 (Fla. 3d DCA 2016). Further, where an error was not raised in a party’s exceptions, a 
trial court may still refuse to confirm the general magistrate’s report if that error is plain on the 
face of the report. See Mills v. Johnson, 147 So. 3d 1023, 1025 (Fla. 2d DCA 2014); see also 
French v. French, 12 So. 3d 278, 280 (Fla. 5th DCA 2009) (“[T]he trial court itself should have 
discovered the errors in the course of making a careful review of the report and the 
transcript….Because the errors in the general magistrate’s findings of fact as to expenses were 
clear on the face of its report, the trial court erred in confirming the report.”). Finally, since the 
circuit judge can only consider the evidence that was previously presented to the magistrate, a 
party cannot introduce new evidence to support their exception.   
 
 “A magistrate’s report does not have any adjudicatory effect unless and until the trial 
court adopts it as the order or judgment of the court.” Seigler v. Bell, 148 So. 3d 473, 478 (Fla. 
5th DCA 2014); see also Kelly v. Colston, 977 So. 2d 692, 694 (Fla. 1st DCA 2008). Thus, a 
party may not file an appeal with the appropriate district court until the trial court has taken some 
further action on the magistrate’s report. See Seigler, 148 So. 3d 473.  
 
 An appeal of a circuit judge’s order on the exceptions has a dual standard of review. First, 
the appellate court reviews “de novo the trial court’s decision that the findings of fact…are 
supported by competent, substantial evidence and are not clearly erroneous while giving both the 
magistrate and the trial court the benefit of the presumption of correctness.” Glaister v. Glaister, 
137 So. 3d 513, 516 (Fla. 4th DCA 2014) (quoting In re Drummond, 69 So. 3d 1054, 1057 (Fla. 
2d DCA 2011)). This is “because this court can equally perform the review that the trial court 
performed of the magistrate’s record and findings.” Wilson v. Smith, 126 So. 3d 413, 417 (Fla. 2d 
DCA 2013). Next, the appellate court “reviews the trial court’s decision to accept or reject the 
magistrate’s conclusions under the abuse of discretion standard.” Glaister, 137 So. 3d at 516; see 
also Lascaibar v. Lascaibar, 156 So. 3d 547, 549 (Fla. 3d DCA 2015); Burnstine v. Townley, 
976 So. 2d 624, 626 (Fla. 5th DCA 2008). 
 
 Florida Family Law Rule of Procedure 12.491 governs hearing officers. Support 
enforcement hearing officers may only be used “when specifically invoked by administrative 
order of the chief justice for use in a particular county or circuit.” Fla. Fam. L.R.P. 12.491(a). If 
use of hearing officers is authorized, the applicable proceedings shall be referred to them 
“pursuant to procedures to be established by administrative order of the chief judge.” Id. at (d). 
Hearing officers may hear the following types of family law cases: establishment, enforcement, 
or modification of child support; or enforcement of any support order for the parent or other 
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person entitled to receive child support in conjunction with an ongoing child support or child 
support arrearage order. Id. at (b).  
 
 Hearing officers do “not have the authority to hear contested paternity cases.” Id. at (e). 
Thus, a hearing officer may not even conduct a hearing on temporary child support in such cases. 
See Benardo v. Dep’t of Revenue ex rel. Reilly, 819 So. 2d 161 (Fla. 4th DCA 2002). Further, 
hearing officers have no authority to address alimony issues. Fla. Fam. L.R.P. 12.491, 
Committee Note (1998) (“This rule shall not apply to proceedings to establish or modify 
alimony.”); see Merritt v. Merritt, 802 So. 2d 1206, 1210 (Fla. 2d DCA 2002). However, the 
Florida Supreme Court has authorized hearing officers to consider “alimony enforcement issues 
related to an ongoing child support matter.” Amendments to Florida Family Law Rules of 
Procedure, 723 So. 2d 208, 211 (Fla. 1998).  
 


Unlike hearings before general magistrates, if a case only involves child support issues, 
the parties cannot object to the referral. See Fla. Fam. L.R.P. 12.491(d); Instructions for Florida 
Supreme Court Approved Family Law Form 12.921. Once a support proceeding has been 
referred to a hearing officer, he or she must assign a time and place for an appropriate hearing 
and give notice to each party. Fla. Fam. L.R.P. 12.491(e)(1). At the hearing, the hearing officer 
must take testimony and establish a record. Id. at (e)(2). The record shall consist of the court file, 
including the transcript of the proceedings before the hearing officer, if filed, and all depositions 
and evidence presented to the hearing officer. Id. at (h)(1).  
 
 After an evidentiary hearing before a hearing officer, a recommended order with findings 
of fact shall be issued to the circuit court. Id. at (e)(4). The court “shall enter the order promptly 
unless good cause appears to amend the order, conduct further proceedings, or refer the matter 
back to the hearing officer to conduct further proceedings.” Id. at (f). Thus, a recommended 
order cannot be rejected by the circuit court, but instead one of the listed alternatives must be 
chosen. See Dep’t of Revenue ex rel. Greene v. Bush, 838 So. 2d 653, 655 (Fla. 2d DCA 2003) 
(“Rather than rejecting the entire order, the trial court should have amended the order, conducted 
further proceedings, or referred the matter back to the hearing officer to conduct further 
proceedings.”). The Florida Supreme Court clarified that the rule’s requirement that an order be 
promptly entered “does not mean that the trial court is to merely ‘rubber-stamp’ the hearing 
officer’s recommendation without first independently reviewing the hearing officer’s findings of 
fact.” Gregory v. Rice, 727 So. 2d 251, 255 (Fla. 1999). Instead, the Court stated that “under rule 
12.491, a trial judge must carefully consider whether the evidence and findings of fact, as fully 
set forth in the hearing officer’s recommended order, support the hearing officer’s 
recommendations” and whether the recommendations are justified under the law. Id. 
 
 Once the recommended order has been approved, either party may file a motion to vacate 
the circuit court’s order within 10 days from the date of entry. Fla. Fam. L.R.P. 12.491(f); see 
also Hinckley v. Dep’t of Revenue, ex rel. K.A.C.H., 927 So. 2d 73, 75 (Fla. 2d DCA 2006) 
(noting that the rule’s language refers to a motion to vacate the circuit court’s order, not the 
hearing officer’s recommended order). A cross-motion to vacate must be filed within 5 days of 
service of a motion to vacate. Fla. Fam. L.R.P. 12.491(f). If a motion to vacate is filed, “the trial 
judge must review the entire record of the proceedings.” Gregory, 727 So. 2d at 255. Thus, no 
new evidence may be considered by the circuit court in deciding whether to grant a party’s 







110 
 


motion to vacate. There is no time limit imposed on a motion to modify the circuit court’s order, 
as that can be done “at any time.” Fla. Fam. L.R.P. 12.491(g).  
 
 If a hearing on a motion to vacate is requested, that hearing shall be held within 10 days 
of such request. Id. at (f). For the purpose of that hearing, the record “shall be provided to the 
court by the party seeking review if necessary for the court’s review.” Id. at (h). “The record 
shall consist of the court file, including the transcript of the relevant proceedings before the 
hearing officer and all depositions and evidence presented to the hearing officer.” Id. at (h)(1). 
Where a party who filed a motion to vacate does not provide a transcript to the court, the trial 
court may properly deny the motion; the trial court does not have to listen to the entire electronic 
recording of the hearing before the hearing officer. See Taylor v. Dep’t of Revenue ex rel. 
Roberts, 961 So. 2d 1124, 1126 (Fla. 4th DCA 2007); but see Hand v. Kushner, 748 So. 2d 295 
(Fla. 2d DCA 1999) (noting that because it was unsure of the requirement imposed by the 
language in Gregory, in an abundance of caution, the appellate court reviewed the electronic 
recording of a two-day hearing before a hearing officer to see if child support was modified in 
error where a transcript was not provided to the trial court). The cost of the original and all 
copies of the transcript of the proceedings shall be borne initially by the party seeking review, 
subject to appropriate assessment of suit monies. Id. at (h)(3). The transcript must be delivered to 
the court and opposing counsel “not less than 48 hours” before the hearing on the motion to 
vacate. Id. at (h)(2). 
 
 Where a motion to vacate an order based upon the recommendations of a hearing officer 
is filed, the trial court’s order “shall not be deemed rendered as to any existing party until the 
filing of a signed, written order disposing of” that motion. Fla. R. App. P. 9.020(i)(1). If a notice 
of appeal was filed before the trial court disposed of the motion to vacate, “the appeal shall be 
held in abeyance until the filing of a signed, written order disposing of” that motion. Id. at (i)(3).  
 
 B. Related Family Cases 
 
 Beginning April 1, 2014, the Florida Supreme Court adopted five new Florida Family 
Law Rules of Procedure that furthered the goal of a unified family court in Florida. In re 
Amendments to Florida Rules of Judicial Admin., 132 So. 3d 1114 (Fla. 2014). This represented 
“a critical commitment to ensuring that the court system manages its cases in a manner that will 
best resolve the issues facing families and children who come before the courts.” Id. at 1118.  
 
 Florida Family Law Rule of Procedure 12.003 requires all related family cases to be 
handled before one judge “unless impractical.” Fla. Fam. L.R.P. 12.003(a)(1). The rules define a 
related family case as “another pending or closed case separate from the pending case.” Fla. 
Fam. L.R.P. 12.004(b). If it is impractical for one judge to handle all related family cases, “the 
judges assigned to hear the related cases involving the same family and/or children may confer 
for the purpose of case management and coordination of the cases.” Fla. Fam. L.R.P. 
12.003(a)(2). Additionally, the court shall: (i) consolidate as many issues as is practical to be 
heard by one judge; (ii) coordinate the progress of the remaining issues to facilitate the resolution 
of the pending actions and to avoid inconsistent rulings; and (iii) determine the attendance or 
participation of any minor child in the proceedings if the related cases include a juvenile action. 
Id. at (a)(2)(A)-(C).  
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 The court may also order joint hearings or trials of any issues in related family cases. Id. 
at (b)(1). Florida Family Law Rule of Procedure 12.271 provides that the confidentiality of a 
case or issue is not waived by coordination or a joint hearing of related family cases. Fla. Fam. 
L.R.P. 12.271(b). For joint or coordinated hearings, notice to all parties and to all attorneys of 
record in each related case shall be provided regardless of whether or not the party providing 
notice is a party in every case number that will be called for hearing. Fla. Fam. L.R.P. 
12.003(b)(2). 
 
 Florida Family Law Rule of Procedure 12.004 authorizes a judge hearing a family case 
to “access and review the files of any related case either pending or closed, to aid in carrying out 
his or her adjudicative responsibilities.” Fla. Fam. L.R.P. 12.004(a). Florida Family Law Rule of 
Procedure 12.006 permits the court to “file copies of court orders in related family cases 
involving the same parties.” Fla. Fam. L.R.P. 12.006. All relevant case numbers should be placed 
on the order and a separate copy should be placed in each related case file. Id.  
 
 Florida Family Law Rule of Procedure 12.007 provides that access to confidential files in 
related family cases shall not be granted except as authorized by Florida Rule of Judicial 
Administration 2.420. Fla. Fam. L.R.P. 12.007(a). If a related case is confidential, the court shall 
determine the parties’ access to those court records. Fla. Fam. L.R.P. 12.003(a)(2)(D). A party is 
prohibited from disclosing confidential information and documents contained in court files for 
related family cases. Fla. Fam. L.R.P. 12.007(c).  
 
 C. Disqualification of Trial Judges 
 
 Disqualification of all trial judges in all matters in all divisions are governed 
substantively by Chapter 38, Florida Statutes, and procedurally by Florida Rule of Judicial 
Administration 2.330. See Livingston v. State, 441 So. 2d 1083, 1087 (Fla. 1983); Brown v. St. 
George Island, Ltd., 561 So. 2d 253, 255 (Fla. 1990); Pilkington v. Pilkington, 182 So. 3d 776, 
778 (Fla. 5th DCA 2015). On the issue of disqualification, the Fourth District Court of Appeal 
has stated: 
 


The basic tenet for disqualification is, “[j]ustice must satisfy the appearance of 
justice.” Atkinson Dredging Co. v. Henning, 631 So. 2d 1129, 1130 (Fla. 4th DCA 
1994) (quoting Offutt v. United States, 348 U.S. 11, 14 (1954)). This tenet must be 
followed even if the record is lacking of any actual bias or prejudice on the 
judge’s part, and “even though this ‘stringent rule may sometimes bar trial by 
judges who have no actual bias and who would do their very best to weigh the 
scales of justice equally between contending parties.’” 


 
 
Kielbania v. Jasberg, 744 So. 2d 1027, 1028 (Fla. 4th DCA 1997). 
 
 Grounds for disqualification include: (i) that the party fears that he or she will not receive 
a fair trial or hearing because of specifically described prejudice or bias of the judge, Fla. R. Jud. 
Admin. 2.330(d)(1); see also § 38.10, Fla. Stat.; (ii) that the judge before whom the case is 
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pending, or some person related to said judge by consanguinity or affinity within the third 
degree, is a party thereto or is interested in the result thereof; (iii) that the judge before whom the 
case is pending is related to an attorney or counselor of record in the cause by consanguinity or 
affinity within the third degree; or (iv) that the judge before whom the case is pending is a 
material witness for or against one of the parties to the cause. Fla. R. Jud. Admin. 2.330(d)(2); 
see also § 38.02, Fla. Stat. This first ground is fact-dependent and is the subject of most of the 
case law regarding disqualification of a trial judge. However, it is well-established that adverse 
or unfavorable legal rulings, without more, are not legally sufficient grounds for disqualification. 
Correll v. State, 698 So. 2d 522, 524-25 (Fla. 1997).  
 
 The parties may waive any of the statutory grounds of disqualification by written 
stipulation. § 38.03, Fla. Stat. This waiver is valid and binding as to orders entered before the 
stipulation, as well as to the judge’s future acts. Id.  
 
 To disqualify a trial judge, a party must file a verified written motion to disqualify that: 
(i) specifically alleges the facts and reasons upon which the movant relies as grounds for 
disqualification; and (ii) includes the dates of all previously granted motions to disqualify and of 
all orders granting those motions in the case. Fla. R. Jud. Admin. 2.330(c). Further, the attorney 
for the party seeking disqualification must separately certify that both the motion and the client’s 
statements are made in good faith. Id.; see also § 38.10, Fla. Stat. The motion to disqualify must 
be filed with the clerk and served on the subject judge. Fla. R. Jud. Admin. 2.330(c). 
 
 The motion to disqualify must be filed “within a reasonable time not to exceed 10 days 
after discovery of the facts constituting the grounds for the motion.” Fla. R. Jud. Admin. 
2.330(e). However, note that the statute provides 30 days from the time the moving party learned 
of the grounds for disqualification for filing a motion to disqualify. § 38.02, Fla. Stat. 
Cumulative events may form the basis for a motion to disqualify, even where one or more of the 
events occurred more than ten (10) days prior to the motion to disqualify. See Michaud-Berger v. 
Hurley, 607 So. 2d 441 (Fla. 4th DCA 1992); Chillingworth v. State, 846 So. 2d 674 (Fla. 4th 
DCA 2003) (“It is not an isolated incident that warranted disqualification in this case. Rather, it 
was a combination of two events [that occurred within several months of each other] that lead us 
to conclude that the trial court erred in denying the motion for disqualification [for timeliness].”). 
 
 An exception to the 10-day rule is that any motion for disqualification made during a 
hearing or trial must be based on facts discovered during the hearing or trial and may be stated 
on the record, provided that it is also promptly reduced to writing and filed. Fla. R. Jud. Admin. 
2.330(e). A motion to disqualify will be untimely if it is filed “after the proceedings had already 
ended.” See Kozell v. Kozell, 142 So. 3d 891, 894 (Fla. 4th DCA 2014) (noting that the appellate 
court lacked subject matter jurisdiction to review the order on disqualification where the husband 
filed his motion to disqualify “a week and a half after the court denied his motion for rehearing” 
of the final judgment sought to be appealed); cf. Kelly v. Snietka, 155 So. 3d 1278 (Fla. 4th DCA 
2015) (stating that the appellate court had subject matter jurisdiction to consider the order 
vacating the prior final judgment and the motion to disqualify the trial judge, as both were issued 
before the final judgment which is being appealed). 
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 The judge shall rule on a motion to disqualify immediately, but no later than 30 days after 
the service of the motion. Fla. R. Jud. Admin. 2.330(j). However, a motion to disqualify that is 
made during a hearing or trial shall be ruled on immediately. Id. at (e). If the motion to disqualify 
is not ruled on within 30 days of service, “the motion shall be deemed granted and the moving 
party may seek an order from the court directing the clerk to reassign the case.” Id. at (j).  
 
 A judge may also enter an order of disqualification sua sponte. Id. at (i); § 38.05, Fla. 
Stat. However, where a judge does not disqualify himself or herself and no motion to disqualify 
is filed, “the orders, judgments, and decrees entered therein by the judge shall be valid.” § 38.06, 
Fla. Stat. 
 
 If an initial motion to disqualify is based on specifically described prejudice or bias of the 
judge, that judge “shall determine only the legal sufficiency of the motion and shall not pass on 
the truth of the facts alleged.” Fla. R. Jud. Admin. 2.330(f). The standard for determining 
whether a motion is legally sufficient is “whether the facts alleged would place a reasonably 
prudent person in fear of not receiving a fair and impartial trial.” Mackenzie v. Super Kids 
Bargain Store, Inc., 565 So. 2d 1332, 1334 (Fla. 1990); Valdes-Fauli v. Valdes-Fauli, 903 So. 2d 
214, 216 (Fla. 3d DCA 2005). It is not a question of how the judge feels, but instead is a question 
of what feeling resides in the affiant’s mind and the basis for such feeling. Livingston v. State, 
441 So. 2d 1083, 1087 (Fla. 1983). Thus, the question of disqualification focuses on those 
matters from which a litigant may reasonably question a judge’s impartiality rather than the 
court’s own perception of its ability to act fairly and impartially. Livingston, 441 So. 2d at 1086; 
Jimenez v. Ratine, 954 So. 2d 706, 708 (Fla. 2d DCA 2007). “While it is well-settled that a judge 
may form mental impressions and opinions during the course of hearing evidence, he or she may 
not prejudge the case.” Wolfson v. Wolfson, 159 So. 3d 394 (Fla. 3d DCA 2015) (citing Barnett 
v. Barnett, 727 So. 2d 311, 312 (Fla. 2d DCA 1999)). 
 
 If the trial court comments on the validity or truthfulness of the motion’s allegations of 
bias; prejudice; or partiality, the judge creates an independent ground for disqualification. Rollins 
v. Baker, 683 So. 2d 1138, 1140 (Fla. 5th DCA 1996). If the motion is legally insufficient, an 
order denying the motion shall immediately be entered. Fla. R. Jud. Admin. 2.330(f). Note that 
no other reason for denial shall be stated. Id. If the motion is legally sufficient, the judge shall 
immediately enter an order granting disqualification and proceed no further in the action. Id.; § 
38.10, Fla. Stat.  
 
 The Florida Supreme Court has recognized an exception to the “proceed no further” 
requirement where the motion to disqualify was filed after a judge has heard the testimony and 
arguments and rendered an oral ruling in a proceeding. Fischer v. Knuck, 497 So. 2d 240, 243 
(Fla. 1986). In such cases, that “judge retains the authority to perform the ministerial act of 
reducing th[e prior oral] ruling to writing. However, any substantive change in the trial judge’s 
ruling would not be a ministerial act.” Id. (internal citations omitted); see also Helveston v. State, 
2D14-5314, 2016 WL 3090560, at *2 (Fla. 2d DCA 2016). Note that this exception will not 
apply where the trial judge does not reduce the earlier ruling to writing, but instead directs one or 
more of the parties’ attorneys to prepare and submit a proposed order. See Plaza v. Plaza, 21 So. 
3d 181, 182 (Fla. 3d DCA 2009). This is because “upon receipt of the proposed order, the trial 
judge [i]s required to exercise discretion in determining whether the proposed order comported 
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with his rulings.” Id. Thus, “we cannot say that the order issued after disqualification was a mere 
ministerial act not requiring the exercise of judicial discretion.” Id. (noting that there was no 
transcript to determine whether the order signed by the judge comports with the factual findings 
and oral pronouncements made by him at the hearing, and the trial judge made handwritten 
modifications to the proposed order). Where a disqualified judge does enter an order in these 
circumstances, the order will be void and “the successor judge will be required to conduct a new 
hearing.” Ross v. Ross, 77 So. 3d 238, 240 (Fla. 4th DCA 2012).  
 
 If a successive motion to disqualify is filed by the same party and is also based on 
specifically described prejudice or bias of the judge, the successor judge shall not be disqualified 
“unless the successor judge rules that he or she is in fact not fair or impartial in the case.” Id. at 
(g); see also § 38.10, Fla. Stat. Thus, in this situation, a successor judge may rule on the truth of 
the facts alleged in support of the motion. See Fla. R. Jud. Admin. 2.330(g). However, if a judge 
is disqualified and the other party files a motion to disqualify the successor judge, that judge 
must only rule based on the legal sufficiency of the motion because the motion is that party’s 
initial motion. See id.; § 38.10, Fla. Stat. 
 
 Regardless of whether the motion to disqualify is initial or successive, if it is based on 
one of the other grounds for disqualification, the judge may rule on the truth of the facts alleged 
in support of the motion. See § 38.02, Fla. Stat. Thus, if the truth of the ground for 
disqualification appears from the record in the case, the judge “shall forthwith enter an order 
reciting the filing of the suggestion, the grounds of his or her disqualification, and declaring 
himself or herself to be disqualified in said cause.” Id. If the truth of the ground for 
disqualification does not appear from the record in the case, the judge may order that “affidavits 
touching the truth or falsity” of such suggestion be filed. Id. Then, if the judge finds that the 
ground for disqualification is true, that judge “shall forthwith enter an order reciting the ground 
of his or her disqualification and declaring himself or herself disqualified in the cause.” Id. If the 
judge finds that the ground for disqualification is false, that judge “shall forthwith enter the order 
so reciting and declaring himself or herself to be qualified in the cause.” Id. Additionally, that 
judge must contemporaneously file “a sworn statement that to the best of his or her knowledge 
and belief the ground or grounds of the disqualification named in the suggestion do not exist.” § 
38.04, Fla. Stat.  
 
 An order declaring a judge to be disqualified is not subject to review by an appellate 
court. § 38.02, Fla. Stat. However, an order declaring a judge to be qualified is subject to review 
by an appellate court. Id.  
 
 The denial of an initial motion to disqualify based on specifically described prejudice or 
bias of the judge may be reviewed for error by an appellate court. The proper vehicle for such a 
review is a writ of prohibition. E.g., Wyckoff v. Cavanaugh, 164 So. 3d 165 (Fla. 1st DCA 2015). 
The standard of review of a trial court’s determination of the legal sufficiency of a motion to 
disqualify is de novo. Wade v. Wade, 123 So. 3d 697, 697 (Fla. 3d DCA 2013). An order denying 
the motion to disqualify based on prejudice will be reversed where “the facts alleged in the 
motion to disqualify, which must be taken as true, would create in a reasonably prudent person a 
well-founded fear of not receiving a fair and impartial trial.” Id. “It is not a question of how the 
judge feels; it is a question of what feeling resides in the affiant’s mind and the basis for such 
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feeling.” State ex rel. Brown v. Dewell, 179 So. 695, 697-98 (Fla. 1938). The proper remedy if a 
motion to disqualify due to prejudice was improperly denied is that the case will be re-assigned 
to a successor judge and any orders entered by the disqualified judge after the motion to 
disqualify was filed will be vacated. See Castillo v. Castillo, 150 So. 3d 1255, 1256 (Fla. 4th 
DCA 2014).  
 
 The ruling of a successor judge on a successive motion to disqualify filed by the same 
party that is also based on specifically described prejudice or bias of the judge may be reviewed 
for error by an appellate court. § 38.10, Fla. Stat. However, the Florida Supreme Court has held 
that a “more stringent” standard of review applies when evaluating an order denying a successive 
motion. See Kokal v. State, 901 So. 2d 766, 774 (Fla. 2005). Thus, the denial of a motion to 
disqualify a successor judge is reviewed for abuse of discretion, see King v. State, 840 So. 2d 
1047, 1049 (Fla. 2003), “and should only be disturbed if the record clearly refutes the successor 
judge’s decision to deny the motion.” Ardis v. Ardis, 130 So. 3d 791, 795-96 (Fla. 1st DCA 
2014).  
 
 If a judge is disqualified, prior factual or legal rulings by that disqualified judge may be 
vacated or amended by a successor judge if a party files a motion for reconsideration within 20 
days of the order of disqualification. Fla. R. Jud. Admin. 2.330(h). Even “[a] final judgment 
entered by a judge who was later disqualified is, like any other order, subject to being 
reconsidered by a successor judge.” Schlesinger v. Chem. Bank, 707 So. 2d 868, 869 (Fla. 4th 
DCA 1998); L.I. v. Dep’t of Children & Family Services, 972 So. 2d 221, 221 (Fla. 3d DCA 
2007). However, note that the statute provides 30 days from when the re-assignment order is 
entered for a party to file a timely motion for reconsideration. § 38.07, Fla. Stat. Absent a timely 
filing, a successor judge may only reconsider a disqualified judge’s prior rulings upon good 
cause shown for the delay in moving for same or because other grounds for reconsideration exist. 
Fla. R. Jud. Admin. 2.330(h). 
 
 A motion for reconsideration of a disqualified judge’s rulings “shall set forth with 
particularity the matters of law or fact to be relied upon as grounds for the modification or 
vacation of” the disqualified judge’s orders. § 38.07, Fla. Stat. The motion for reconsideration 
“shall be granted as a matter of right” if the disqualification was due to the judge’s consanguinity 
or interest in the action—not for bias or prejudice. Id.; see Rath v. Network Marketing, L.C., 944 
So. 2d 485, 486 (Fla. 4th DCA 2006). Where disqualification is for any other reason, “a party is 
not entitled to have the order vacated as a matter of right.” Buckner v. Cowling, 135 So. 3d 383 
(Fla. 5th DCA 2014). Upon the granting of the motion, notice of the time and place of the 
hearing thereon, together with a copy of the petition, shall be mailed by the attorney of record for 
the moving party to the other attorney of record or to the party if unrepresented. § 38.07, Fla. 
Stat. This notice of hearing “shall be mailed at least 8 days prior to the date fixed by the judge 
for the hearing.” Id.  
 
 With respect to motions for reconsideration after a judge is disqualified, the Fourth 
District Court of Appeal has stated:  
 


It would seem to us that the successor judge must consider whether the rulings 
work an injustice on the party as well as the effect of reconsideration of a 
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multitude of rulings on the administration of justice. The purpose of 
reconsideration is to remove the taint of prejudice where rulings might be 
perceived as so tainted. It should not be used merely to obtain “a second bite at 
the apple” with respect to prior judicial rulings. 


 
Rath, 944 So. 2d at 486; Ognenovic v. David J. Giannone, Inc., 184 So. 3d 1135, 1137 (Fla. 4th 
DCA 2015). 
 
 After the hearing, the successor judge may “affirm, approve, confirm, reenter, modify, or 
vacate the orders.” § 38.07, Fla. Stat. The fact that an order was entered by a judge who is 
subsequently disqualified is not a reviewable error unless the party urging the matter as error 
filed a motion for reconsideration and the successor judge refused to vacate or modify said order. 
§ 38.08, Fla. Stat. If no motion for reconsideration is filed, “all orders entered by the disqualified 
judge prior to the entry of the order of disqualification shall be as binding and valid as if said 
orders had been duly entered by a qualified judge.” Id.  
 
 D. Successor Judges 
 
 A successor judge has limited powers with respect to orders entered by a predecessor 
judge. The general rule is that “[a] successor judge generally cannot review, modify, or reverse, 
upon the merits, on the same facts, the final orders of his predecessor unless there exists some 
special circumstances such as mistake or fraud perpetrated on the court.” Groover v. Walker, 88 
So. 2d 312, 314 (Fla. 1956); R.J. v. Dep’t of Children & Families, 906 So. 2d 347, 348 (Fla. 4th 
DCA 2005) (finding that the successor judge erred by reconsidering a shelter petition that 
another circuit judge had twice previously denied where DCF conceded at the hearing that it was 
presenting nothing new to the court). There is a concomitant rule, however, that where a final 
disposition requires a resolution of disputed issues of fact, “a successor judge may complete any 
acts uncompleted by his predecessor so long as a trial de novo is held.” Davalos v. Davalos, 592 
So. 2d 1171, 1172 (Fla. 3d DCA 1992); Alcenat v. Alcenat, 989 So. 2d 738, 739 (Fla. 4th DCA 
2008) (“As [the successor judge] had not presided over the trial, [she] had no authority to amend 
the final judgment without holding an evidentiary hearing.”). Thus, a successor judge “may not 
weigh and compare testimony heard before the other judge” unless the parties stipulate to a 
decision on the basis of the record of the prior proceedings. E.J. v. Dep’t of Children & Families, 
795 So. 2d 1131, 1131 (Fla. 5th DCA 2001).  
 
 The Florida Supreme Court has expressly indicated that a successor judge is entitled to 
entertain a rule 1.540 motion. Tingle v. Dade County Board of County Commissioners, 245 So. 
2d 76, 77-78 (Fla. 1971). “This is so because a legally sufficient rule 1.540 motion by definition 
entails matters which (at least ordinarily) were not presented to, or considered by, the 
predecessor judge.” Batista v. Batista, 553 So. 2d 1281, 1282 (Fla. 3d DCA 1989).  
 
 A successor judge is not permitted to contact the predecessor judge and ask him or her to 
enter an order clarifying his intention in entering the final judgment in the case. See Dambro v. 
Dambro, 900 So. 2d 724, 725-26 (Fla. 4th DCA 2005). Instead, where language used in a 
judgment is ambiguous, it must be construed. Id. at 726. 
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 “The power to vacate or modify is different with respect to a predecessor’s interlocutory 
rulings.” Booth v. Booth, 91 So. 3d 272, 274 n.1 (Fla. 1st DCA 2012). There, a successor judge 
has the authority to reconsider an interlocutory order. See D.J. Air Conditioning, Inc. v. 
BellSouth Advertising & Pub. Corp., 705 So. 2d 913, 913 (Fla. 3d DCA 1997). However, after a 
final judgment is entered, a successor judge may not set aside interlocutory orders entered by a 
predecessor judge. See Gordon v. Hollo, 636 So. 2d 563, 564 (Fla. 3d DCA 1994).  
 
 If the order entered by the successor judge effects a final order, a regular appeal as of 
right may be taken. If the order entered by the successor judge is interlocutory in nature, a writ of 
certiorari may be filed in the appellate court since that “is the proper vehicle to review whether 
the lower court acted in excess of its jurisdiction.” Id.  
 
 E. Temporary Judges 
 
 The chief judge of a circuit may appoint county or retired judges to temporarily serve as 
acting and temporary judges of the circuit court. See Art. V, § 2(b), FLA. CONST. (stating that the 
chief justice of the supreme court has the power “to delegate to a chief judge of a judicial circuit 
the power to assign judges for duty in that circuit”). Thus, such judges may hear family law 
cases. The only restriction to such appointments is that they may not be made so as to constitute 
de facto permanency. See Payret v. Adams, 500 So. 2d 136, 138 (Fla. 1986). In deciding whether 
de facto permanency exists, more than the duration of an individual assignment must be 
considered. Wild v. Dozier, 672 So. 2d 16, 19 (Fla. 1996). Other considerations include: the 
successive nature of the assignment; the type of case covered by the assignment; and the 
practical effect of the assignment on circuit court jurisdiction over a particular type of case. Id. 
This is because the Florida Constitution mandates that circuit judges shall be elected by vote of 
the qualified electors within the territorial jurisdiction of the court, and provides that when a 
vacancy on a circuit court occurs, the governor shall appoint a judge to fill that vacancy. See Art. 
V, § 10(b), 11(b).  
 
 The Florida Supreme Court has exclusive jurisdiction to review administrative orders 
making judicial assignments because the Court is the administrative supervisor of all courts. 
Wild, 672 So. 2d at 17. Thus, a litigant who is affected by a judicial assignment made by a chief 
judge of a judicial circuit must challenge the assignment in the trial court and then seek review in 
the Court by way of petition for writ of prohibition or petition for relief under the “all writs” 
power. Id. at 18.  
 
 Note that if there is a challenge to an administrative order for something other than a 
judicial assignment—other than those filed by a member of The Florida Bar or a judge seeking a 
determination by the Court’s Local Rules Advisory Committee filed pursuant to Florida Rule of 
Judicial Administration 2.050(e)(2)—the proper vehicle for review is by petition for writ of 
common law certiorari in the appropriate district court of appeal. See 1-888-Traffic Sch. v. Chief 
Circuit Judge, Fourth Judicial Circuit, 734 So. 2d 413, 415 (Fla. 1999).  
 
 Finally, Florida recognizes the de facto judge doctrine. Stein v. Foster, 557 So. 2d 861 
(Fla. 1990). A de facto judge functions under color of authority even though that judge’s actual 
authority suffers from some procedural defect. Id. at 862. Thus, a de facto judge’s acts are valid. 
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Id. An objection to such a judge’s authority to serve must be timely made, which at the latest 
should be before the final judgment is entered in the action. Id. at 862-63. Where a timely 
objection is not made, that judge’s orders should not be vacated on the grounds that he or she 
lacked capacity to act as a circuit judge. Id. at 863. This is true even where there is a deficiency 
in a temporarily-appointed retired judge’s Florida Bar membership, if an objection is not timely 
raised. See Pierre v. State, 821 So. 2d 1174, 1176 (Fla. 3d DCA 2002).  
 
 F. Court Communication under UCCJEA 
 
 Section 61.511, Florida Statutes, authorizes a Florida court to communicate with a court 
in another state concerning a proceeding arising under the Uniform Child Custody Jurisdiction 
and Enforcement Act (UCCJEA). § 61.511(1), Fla. Stat. Where the Florida trial court is 
informed that a proceeding concerning the custody of the child is pending in another state, it is 
required to stay the proceeding “and communicate with the court of the other state” to the end 
that the issue may be litigated in the more appropriate forum and that information be exchanged 
in accordance with the UCCJEA. § 61.519(2), Fla. Stat.; see McCormick v. Oakes, 899 So. 2d 
393, 395 (Fla. 4th DCA 2005). 
 
 If such communication is necessary, the court “shall allow the parties to participate in the 
communication.” Id. at (2). If the parties elect to participate in the communication, they must be 
given the opportunity to present facts and legal arguments before a decision on jurisdiction is 
made. Id. This provision “operates as a due process provision” and imposes “a mandatory duty 
upon the trial court that must be performed before ruling” on jurisdiction. Johnson v. Johnson, 88 
So. 3d 335, 338-39 (Fla. 2d DCA 2012); K.I. v. Dep’t of Children & Families, 70 So. 3d 749, 
753-54 (Fla. 4th DCA 2011) (“Where a court’s decision on whether to allow a sister state to 
exercise jurisdiction is based, in whole or in part, upon conversations the judge has with the 
judge of a sister state, then the court must allow the parties to be present during the conversation 
and set forth specific findings regarding the basis for concluding that jurisdiction in a sister state 
is appropriate.”). If the trial court does not allow a party due process under this provision, then a 
new UCCJEA hearing to determine the parties’ child’s home state is required. Johnson, 88 So. 
3d at 339.  
 
 Regardless of whether the parties participate in the communication, a record of same 
“must be made,” and the parties must be informed promptly of the communication and granted 
access to the record. § 61.511(4), Fla. Stat. A record simply means “an electronic recording or 
transcription by a court reporter.” Id. at (5). Where a party appeals the Florida court’s decision 
regarding exercising jurisdiction but does not provide the appellate court with a transcript or 
recording of the conversation between the Florida and foreign courts that gave rise to the order 
being appealed, that party has failed to demonstrate a basis for reversal in the record. See Schmitt 
v. Maile, 946 So. 2d 60, 61 (Fla. 4th DCA 2006). 


 An exception to the requirements regarding participation and the making of a record is 
where the communication between courts addresses “schedules, calendars, court records, and 
similar matters.” § 61.511(3), Fla. Stat. For those types of communications, the parties need not 
be informed and no record must be made. Id.  
 
 G. Conflict of Laws 
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 Florida courts are required to give full faith and credit to valid judgments rendered in 
other states, irrespective of whether Florida law would have permitted the same result. Art. IV, § 
1, U.S. CONST.; Bowers v. Bowers, 326 So. 2d 172, 173 (Fla. 1976); Barnett v. Barnett, 787 So. 
2d 946, 946 (Fla. 2d DCA 2001). This clause prevents states from selectively enforcing the laws 
of other states. Brandon-Thomas v. Brandon-Thomas, 163 So. 3d 644, 646 (Fla. 2d DCA 2015). 
Thus, Florida’s public policy has no effect on whether a Florida court must give full faith and 
credit to judgments rendered in another state. See Ledoux-Nottingham v. Downs, 163 So. 3d 560, 
563 (Fla. 5th DCA 2015), review granted, SC15-1037, 2015 WL 8201824 (Fla. Dec. 1, 2015); 
Baker v. Gen. Motors Corp., 522 U.S. 222, 233 (U.S. 1998) (holding that there are no public 
policy exceptions to the full faith and credit which is due to judgments entered in another state). 
However, note that full faith and credit is entitled “only as to those individuals who were parties 
to the sister court’s proceedings or were given notice and an opportunity to be heard in those 
proceedings.” MacRae-Billewicz v. Billewicz, 67 So. 3d 226, 228 (Fla. 2d DCA 2010). To give 
full faith and credit to a foreign judgment is to give it the same effect that the foreign state would 
have given it. Dennis v. Kline, 120 So. 3d 11, 21 (Fla. 4th DCA 2013) (quoting Atwell v. Atwell, 
730 So. 2d 858, 860 (Fla. 1st DCA 1999)). In order to trigger the Full Faith and Credit Clause, 
the judgment must be valid, final, and consistent with statutory and case law in the state where it 
was rendered. Weiss v. Weiss, 973 So. 2d 1247, 1250 (Fla. 2d DCA 2008).  
 
 In a Florida proceeding in which the effect of a judgment of dissolution from another 
state is at issue, “the general rule is that in the absence of a showing to the contrary, the trial 
court is to presume that the law of the foreign state is the same as that of Florida.” Walker v. 
Walker, 566 So. 2d 1350, 1352 (Fla. 1st DCA 1990). This is because “[w]hile Florida courts are 
required to take judicial notice of the common law and statutes of all sister states, such judicial 
notice can only be taken after one party has raised the issue of foreign law through the pleadings, 
thereby providing the other party with reasonable notice.” Schubot v. Schubot, 363 So. 2d 841, 
842 (Fla. 4th DCA 1978). Note that the requirement of judicial notice for the laws of sister states 
only arises upon a party’s “timely written notice of the request” to take judicial notice and that 
party’s furnishing “the court with sufficient information to enable it to take judicial notice of the 
matter.” § 90.203, Fla. Stat. (allowing court to “take judicial notice of any matter in s. 90.202 
when a party requests it”); see also § 90.202(2), Fla. Stat.  
 
 The validity of a marriage contract is governed by the law of the state or territory where 
the parties allegedly entered into the contract of marriage. Goldman v. Dithrich, 179 So. 2d 715, 
716 (Fla. 1938); see also Betemariam v. Said, 48 So. 3d 121, 124 (Fla. 4th DCA 2010); Preure v. 
Benhadj-Djillali, 15 So. 3d 877, 877 (Fla. 5th DCA 2009). 
 
 A final judgment of dissolution entered in a foreign country is not entitled to full faith 
and credit; instead, the issue is one of “comity,” meaning that the Florida court has discretion on 
whether to recognize the foreign decree and give it effect. See Pawley v. Pawley, 46 So. 2d 464 
(Fla. 1950) receded from on other grounds in Davis v. Dieujuste, 496 So. 2d 806, 809 n.3 (Fla. 
1986); see also Gonzalez v. Rivero, 51 So. 3d 534, 535 n.1 (Fla. 3d DCA 2010). Florida courts 
have given effect to judicial decisions of another country out of deference and respect to the 
foreign tribunal, rather than as a matter of law. Hall v. Hall, 540 So. 2d 214, 216 (Fla. 2d DCA 
1989). Thus, comity will not be recognized where to do so would bring harm to a Florida citizen 
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or would frustrate an established public policy of this state. Gustafson v. Jensen, 515 So. 2d 
1298, 1300 (Fla. 3d DCA 1987). In order to be entitled to comity, “the record must show the 
foreign judgment partook of the elements which would support it if it had been obtained in this 
state.” Popper v. Popper, 595 So. 2d 100, 103 (Fla. 5th DCA 1992). Thus, the grounds relied 
upon for divorce must be sufficient under Florida law, the petitioning party must satisfy the 
jurisdictional requirements relating to residency or domicile, and basic due process and notice 
requirements must be met. Id.; see also Cermesoni v. Maneiro, 144 So. 3d 627, 629 (Fla. 3d 
DCA 2014) (“A foreign decree is entitled to comity, where the parties have been given notice 
and the opportunity to be heard, where the foreign court had original jurisdiction, and where the 
foreign decree does not offend the public policy of the State of Florida.”). 
 
 Note that there is a “compelling public policy” exception to a foreign judgment having to 
be final in order for a Florida court to give it comity. See Cermesoni, 144 So. 3d at 628 
(enforcing Letters Rogatory issued by Argentinian court asking a Florida court to freeze the 
husband’s bank accounts located in Florida pending final disposition of the parties’ domestic 
relations case in Argentina); de Pacanins v. Pacanins, 650 So. 2d 1028, 1030 (Fla. 3d DCA 
1995) (enforcing Letters Rogatory issued by a Venezuelan court asking a Florida court to freeze 
fifty percent of the husband’s certificate of deposit located in Florida pending final disposition of 
the parties’ domestic relations case in Venezuela); Cardenas v. Solis, 570 So. 2d 996, 997 (Fla. 
3d DCA 1990) (enforcing a Guatemalan temporary injunction in Florida so as to freeze the status 
quo and thereby preserve the Guatemalan court’s jurisdiction to render a final decree in the 
parties’ domestic relations action there). Thus, an interlocutory foreign court decree that seeks to 
support a spouse or minor child in a domestic relations suit or protect a creditor in collecting on a 
valid debt—provided the foreign court observed basic due process standards and otherwise had 
jurisdiction over the parties—should be enforced. Cardenas, 570 So. 2d at 999. “It is felt that 
spouses and debtors abroad ought not to be able to walk away from their foreign court-imposed 
obligations by spiriting away their money or assets to the United States.” Id.  
 
 The validity of a prenuptial agreement is governed by the laws of the state in which it 
was executed, or by the jurisdiction designated by the parties in the agreement so long as it is not 
against the public policy of the forum state. § 61.052(5), Fla. Stat.; Baker v. Baker, 622 So. 2d 
541, 543 (Fla. 5th DCA 1993) (“In Florida, the courts have recognized the well-established 
principle that when contracting parties designate the law of a particular state to govern the 
contract, the designated law will govern any disputes under the contract, unless that law violates 
the public policy of the forum state.”). “This has become known as the public policy exception. 
It requires both a Florida citizen in need of protection and a paramount Florida public policy.” 
State Farm Mut. Auto. Ins. Co. v. Roach, 945 So. 2d 1160, 1165 (Fla. 2006). “It is incumbent 
upon the party seeking to avoid enforcement of the provision to show” that the foreign state’s 
law contravenes Florida public policy. Mazzoni Farms, Inc. v. E.I. DuPont De Nemours & Co., 
761 So. 2d 306, 311 (Fla. 2000); see Delhomme Indus., Inc. v. Houston Beechcraft, Inc., 669 
F.2d 1049, 1058 (5th Cir. 1982) (“A choice of law provision in a contract is presumed valid until 
it is proved invalid. The party who seeks to prove such a provision invalid because it violates 
public policy bears the burden of proof.”); Lamb v. Lamb, 154 So. 3d 465, 467 (Fla. 5th DCA 
2015). Note that “the countervailing public policy must be sufficiently important that it 
outweighs the policy protecting freedom of contract….routine policy considerations are 
insufficient to invalidate the choice-of-law provision.” Mazzoni Farms, Inc., 761 So. 2d at 312. 
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For example, in McNamara v. McNamara, 988 So. 2d 1255, 1256 (Fla. 5th DCA 2008), the 
appellate court affirmed a trial court’s finding that while Georgia law applied to the prenuptial 
agreement being challenged pursuant to the parties’ choice of law provision, any waiver of 
temporary fees—albeit valid under Georgia law—was contrary to Florida public policy and was, 
therefore, unenforceable.  
 
 H. Domestication of Foreign Judgments 
 
 The Florida Enforcement of Foreign Judgments Act (FEFJA), contained in Chapter 55, 
Florida Statutes, governs domestication and enforcement of foreign judgments. The purpose of 
the FEFJA is to provide a speedy and efficient method of enforcing foreign judgments “without 
the further cost and harassment often incurred [with] an entirely new and separate action.” 
Archbold Health Servs., Inc. v. Future Tech Bus. Sys., Inc., 659 So. 2d 1204, 1206 (Fla. 3d DCA 
1995). However, recording the foreign judgment pursuant to the FEFJA does not “impair the 
right of a judgment creditor to bring an action to enforce his or her judgment instead of 
proceeding under [the FEFJA].” § 55.502(2), Fla. Stat.  
 
 The statute defines a foreign judgment as “a judgment, decree, or order of a court of any 
other state…or of the United States if such judgment, decree, or order is entitled to full faith and 
credit” in Florida. § 55.502(1), Fla. Stat. Note that this Act does not apply to a federal court 
judgment, which is properly registered and enforced under the federal analog contained in 28 
U.S.C. § 1963. See Fed. Deposit Ins. Corp. v. Panelfab Intern. Corp., 501 So. 2d 167, 168 (Fla. 
3d DCA 1987).  
 
  1. Procedure for Domestication 
 
 Any foreign judgment may be recorded in the clerk’s office of the circuit court of any 
county. § 55.503(1), Fla. Stat. To record a foreign judgment, the judgment creditor “shall make 
and record” with the clerk an affidavit setting forth the name; social security number, if known; 
and last known post office address of the judgment debtor and of the judgment creditor. § 
55.505(1), Fla. Stat. Once the foreign judgment and affidavit are recorded, the clerk “shall mail 
notice of the recording of the foreign judgment, by registered mail with return receipt requested, 
to the judgment debtor at the address given in the affidavit and shall make a note of the mailing 
in the docket.” Id. at (2). The notice to the judgment debtor shall include the name and post 
office address of the judgment creditor and of the judgment creditor’s attorney, if any, in Florida. 
Id. The judgment creditor may also mail a notice of the recording of the foreign judgment to the 
judgment debtor and may record proof of mailing with the clerk. Id. If the judgment creditor 
mails a notice and does record proof of same with the clerk, then the clerk’s failure to mail notice 
of recording “will not affect the enforcement proceedings.” Id.  
 
 Note that once the clerk mails the notice of recording, there is a 30-day period where no 
execution or other enforcement of the recorded foreign judgment shall issue. § 55.505(3), Fla. 
Stat. Further, the recorded foreign judgment will not operate as a lien during this 30-day period. 
§ 55.507, Fla. Stat. However, if the clerk’s notice of recording is returned as undeliverable and 
simply placed in the court file, and the judgment creditor does not mail such notice to the 
judgment debtor, then the judgment debtor will be entitled to have the 30-day statutory period 
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reinstated so that the he or she may “interpose any challenge to the recorded foreign judgment 
that it deems appropriate.” Cruz v. Desert Palace, Inc., 770 So. 2d 306, 308 (Fla. 3d DCA 2000). 
 
 If within 30 days of the foreign judgment being recorded, the judgment debtor: (1) files 
an action contesting either the jurisdiction of the court that entered the foreign judgment or the 
validity of the foreign judgment itself; and (2) records a lis pendens directed toward the foreign 
judgment, then the Florida court shall stay enforcement of the foreign judgment and the 
judgment lien. § 55.509(1), Fla. Stat. Alternatively, if at any time the judgment debtor shows any 
ground that would require a Florida judgment to be stayed, then enforcement of the foreign 
judgment shall be stayed “for an appropriate period.” Id. at (2).  
 
 Note that if the foreign court did not have jurisdiction over a party at the time the 
judgment was rendered, Florida may not domesticate and enforce that judgment. See, e.g., Server 
v. Dep’t of Revenue, 189 So. 3d 997, 1001 (Fla. 4th DCA 2016) (reversing the order denying 
appellant’s motion to set aside domestication of a German final judgment because German court 
lacked personal jurisdiction over appellant); Diette v. Diette, 471 So. 2d 1372, 1374 (Fla. 5th 
DCA 1985) (affirming trial court’s dismissal with prejudice of the action to domesticate a 
portion of a New Jersey final judgment because the New Jersey court lacked jurisdiction over 
appellee). 
 
 Once the 30-day period has expired, the judgment creditor has several non-exclusive 
options. First, a judgment creditor is not required to file a new lawsuit. Haigh v. Planning Bd. of 
Medfield, 940 So. 2d 1230, 1233 (Fla. 5th DCA 2006). Instead, the judgment creditor may rely 
solely on the FEFJA procedures and then issue discovery requests to the judgment debtor. See 
generally Pratt v. Equity Bank, N.A., 124 So. 3d 313, 315 (Fla. 5th DCA 2013). Alternatively, 
the judgment creditor may file a new, separate legal action against the judgment debtor. See 
generally Haskin v. Haskin, 781 So. 2d 431, 432 (Fla. 4th DCA 2001). Finally, the judgment 
creditor may file a petition for domestication and enforcement of the foreign judgment in the 
appropriate circuit court in addition to recording the judgment pursuant to the FEFJA. See 
generally Gorny v. St. Leger, 114 So. 3d 238, 242 (Fla. 5th DCA 2013).  
 
 Typically, when a petition to establish a foreign decree is brought, the appropriate venue 
is controlled by the general venue statute in section 47.011, Florida Statute. See McIntire v. 
McIntire, 352 So. 2d 142, 143 (Fla. 1st DCA 1977) (noting that where parties were divorced in 
Georgia and the former wife sought to domesticate that divorce decree in Florida, venue was 
proper where the former husband, as respondent, lived); Carr v. Carr, 464 So. 2d 221, 222 (Fla. 
1st DCA 1985); Skinner v. Skinner, 678 So. 2d 512 (Fla. 4th DCA 1996) (reversing order 
denying transfer in accordance with section 47.011, where former wife filed a motion to 
domesticate and modify Alabama judgment in county in which she resided, because action was 
more of an enforcement than modification action in that what she sought was an escrow account 
from which to enforce the terms of the agreement requiring husband to pay alimony and for 
children’s college education, which she alleged he had stopped paying). However, when the 
domestication action also seeks a true modification of an obligation, then the appropriate venue 
is controlled by the venue provision contained in section 61.14, Florida Statutes, controls. See 
Mingione v. Mingione, 756 So. 2d 197, 198 (Fla. 4th DCA 2000) (holding that where the former 
husband sought to domesticate the parties’ New Jersey final judgment of divorce and requested 
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an order that would decrease the amount of his alimony obligation to zero, his application fell 
within the literal language of section 61.14 so the more specific venue statute controls).  
 
  2. Effect of Domestication 
 
 The judgment creditor’s affidavit and notice of recording being mailed to the judgment 
debtor are prerequisites to enforcing a foreign judgment. See § 55.505, Fla. Stat. Once all 
prerequisites are satisfied, the recorded foreign judgment “shall have the same effect…as a 
judgment of a circuit or county court of this state.” § 55.503(1), Fla. Stat. Thus, a recorded 
foreign judgment is entitled to full faith and credit in Florida. See Turner v. Temple, 625 So. 2d 
101, 102 (Fla. 2d DCA 1993). Note, however, that for a foreign judgment to be entitled to full 
faith a credit, it must be final. Morin v. Morin, 466 So. 2d 1255, 1257 (Fla. 2d DCA 1985); 
Courtney v. Warner, 290 So. 2d 101, 104 (Fla. 4th DCA 1974). Where the foreign judgment is 
subject to modification by the court that rendered it, that judgment is interlocutory and is 
therefore not required to be enforced under the principles of full faith and credit particularly as to 
facts and conditions arising subsequent thereto. Courtney, 290 So. 2d at 104. Notwithstanding 
this principle, even when a support obligation may be modified retroactively and thus the 
judgment may not be domesticated and enforced as to the past-due support payments, the trial 
court may still extend the rule of comity to domesticate the judgment and prospectively enforce 
its terms. See Smith v. Smith, 543 So. 2d 1305, 1307 (Fla. 4th DCA 1989).  
 
 The recorded foreign judgment shall also be subject to the same rules of civil procedure; 
legal and equitable defenses; and proceedings for re-opening, vacating, or staying judgments as a 
Florida judgment. § 55.503(1), Fla. Stat. Further, it may be enforced; released; or satisfied as a 
Florida judgment. Id. On the issue of whether a Florida circuit court has jurisdiction to enforce a 
domesticated foreign judgment for alimony or child support arrearages by means of equitable 
remedies including contempt, the Florida Supreme Court has stated:  
 


Establishing a support decree as a money judgment does not…reduce[ the 
obligation] to an ordinary judgment debt enforceable only at law.…The purpose 
of the award remains the payment of support to the former spouse or the children 
regardless of its form or the location of the parties. A decree for support is 
different than a judgment for money or property: It is a continuing obligation 
based on the moral as well as legal duty of a parent to support his or her children. 
Because of this difference, a judgment for support should be enforced by more 
efficient means than ordinary execution at law….The courts have a duty to 
provide an effective, realistic means for enforcing a support order, or the parent or 
former spouse for all practical purposes becomes immune from an order for 
support. In our view, this duty includes enforcement of a judgment of support by 
equitable processes of the court because a remedy at law that is ineffective in 
practice is not an adequate remedy. 


 
Gibson v. Bennett, 561 So. 2d 565, 569-70 (Fla. 1990) (internal citations omitted).  
 
 I. Registration of Foreign Support Orders 
 







124 
 


 The Uniform Interstate Family Support Act (UIFSA), contained in Chapter 88, Florida 
Statutes, governs registration of foreign support orders. A support order is defined as: 
 


a judgment, decree, order, decision, or directive, whether temporary, final, or 
subject to modification, issued in a state or foreign country for the benefit of a 
child, a spouse, or a former spouse, which provides for monetary support, health 
care, arrearages, retroactive support, or reimbursement for financial assistance 
provided to an individual obligee in place of child support. The term may include 
related costs and fees, interest, income withholding, automatic adjustment, 
reasonable attorney’s fees, and other relief. 


 
§ 88.1011(28), Fla. Stat. The following procedures for registration apply to support orders that 
award alimony and child support. See §§ 88.6011, 88.6091, 88.6161, Fla. Stat.  
 
 Either a foreign support order or a support or income-withholding order issued in another 
state may be registered in Florida for enforcement. § 88.6011, Fla. Stat. Note that a party to the 
order or an enforcement agency may register the order. § 88.3011(2), Fla. Stat. To register a 
support order, the following records must be sent to the appropriate Florida court: (1) a letter 
requesting registration and enforcement; (2) two copies, with at least one being a certified copy, 
of the order to be registered, including any modification of the order; (3) a sworn statement by 
the person requesting registration or a certified statement by the records custodian showing the 
amount of any arrearage; (4) the obligee’s name and address and, if applicable, the person to 
whom payments are to be remitted; and (5) the obligor’s name and, if known, address, social 
security number, employer’s name and address, other sources of income, and a description and 
the location of the obligor’s non-exempt property in Florida. § 88.6021(1), Fla. Stat.  
 
 If multiple support orders are in effect, the person requesting registration must also: (1) 
furnish every support order asserted to be in effect; (2) specify the support order alleged to be 
controlling, if any; and (3) specify the amount of consolidated arrears, if any. Id. at (4). The 
person seeking registration may also request a determination of which support order is 
controlling. Id. at (5). Such a request may be filed separately or simultaneously with the request 
for registration. Id. If such a request is made, the person requesting registration must give notice 
of the request to each party whose rights may be affected by the determination. Id.  
 
 The person seeking registration of a support order may simultaneously file a petition 
seeking a remedy that must be affirmatively sought under Florida law. Id. at (3). This pleading 
must specify the grounds for relief. Id.  
 
 The support order is considered registered when it is filed in the registering Florida court. 
§ 88.6031(1), Fla. Stat. Once it is registered, the registering Florida court must notify the non-
registering party by sending a notice and a copy of the registered order. § 88.6051(1), Fla. Stat. 
The notice must inform of the following: (1) that a registered order is enforceable as of the date 
of registration in the same manner as an order issued by a Florida court; (2) that a hearing to 
contest the validity or enforcement of the registered order must be requested within 20 days after 
the date of mailing or personal service of the notice; (3) that failure to contest the validity or 
enforcement of the registered order in a timely manner will result in confirmation and 
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enforcement of the order and alleged arrearages, and precludes further contest of that order with 
respect to any matter that could have been asserted; and (4) of the amount of any alleged 
arrearages. Id. at (2).  
 
 If the registering party asserted that multiple support orders are in effect, the notice must 
also: (1) identify the multiple orders, the order alleged by the registering party to be the 
controlling order, and the consolidated arrears, if any; (2) notify of the right to a determination of 
which is the controlling order; (3) state that a hearing to determine which is the controlling order 
must be requested within 20 days after the date of mailing or personal service of the notice; and 
(4) state that failure to contest the validity or enforcement of the order alleged to be the 
controlling order in a timely manner may result in confirmation that the order is the controlling 
order. Id. at (3).  
 
 Since registration is complete upon filing the order, “[n]otice pursuant to section 88.6051 
does not affect registration but is required to cut off the responding party’s right to contest the 
validity of the order or its enforcement.” Dep’t of Revenue v. Cuevas, 862 So. 2d 810, 811 (Fla. 
4th DCA 2003). Thus, where notice is improperly sent the first time, the trial court should direct 
the clerk to re-serve the notice on the respondent in such manner as would be acceptable to the 
court or, if the clerk already mailed the notice to the respondent, to file a certificate of mailing in 
the court file. See id. It is error for the trial court to dismiss the registered support order for 
failure to timely serve the required notice since the court is “the entity responsible for ensuring 
compliance with the statute.” Id.; see also State, Dept. of Revenue on Behalf of Cooper v. 
Cooper, 861 So. 2d 519 (Fla. 4th DCA 2003).  
 
 The non-registering party may seek to vacate the registration; to assert any defense to an 
allegation of noncompliance with the registered order; or to contest the remedies being sought or 
the amount of any alleged arrearages. § 88.6061(1), Fla. Stat. If a hearing is requested to contest 
the validity or enforcement of the registered order, the registering Florida court must schedule a 
hearing and give notice to the parties of its date, time, and place. Id. at (3). At such a hearing, the 
non-registering party bears the burden of proving the following defenses: (a) the issuing tribunal 
lacked personal jurisdiction over the contesting party; (b) the order was obtained by fraud; (c) the 
order has been vacated, suspended, or modified by a later order; (d) the issuing tribunal has 
stayed the order pending appeal; (e) there is a defense under Florida law to the remedy sought; 
(f) full or partial payment has been made; (g) the applicable statute of limitation precludes 
enforcement of some or all of the alleged arrearages; or (h) the alleged controlling order is not 
the controlling order. § 88.6071(1), Fla. Stat. If the non-registering party establishes one of the 
above full or partial defenses, the registering Florida court “may stay enforcement of a registered 
support order, continue the proceeding to permit production of additional relevant evidence, and 
issue other appropriate orders.” Id. at (2). Note that any uncontested portion of the registered 
support order may be enforced by all remedies available under Florida law. Id. If the non-
registering party does not establish one of the above defenses, the registering Florida court “shall 
issue an order confirming the order.” Id. at (3). Confirmation of a registered support order, 
whether by operation of law or after notice and hearing, precludes further contest of the order 
with respect to any matter that could have been asserted at the time of registration. § 88.6081, 
Fla. Stat.  
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 Once a support order is registered, it is enforceable in the same manner and is subject to 
the same procedures as an order issued by a Florida court. §§ 88.6031(2), 88.6101, Fla. Stat. 
Thus, if the issuing tribunal had jurisdiction, a Florida court “shall recognize and enforce” a 
registered support order. Id. at (3). Note, however, that the law of the issuing state or foreign 
country governs the following: (i) the nature, extent, amount, and duration of current payments 
under a registered support order; (ii) the computation and payment of arrearages and accrual of 
interest on the arrearages under the order; and (iii) the existence and satisfaction of other 
obligations under the support order. § 88.6041(1), Fla. Stat. When a statute of limitations in a 
proceeding for arrears under a registered support order is an issue, the state statute with the 
longer limitations period applies. Id. at (2). However, note that in Florida, “[a]s a general rule, 
proceedings to enforce periodic alimony and child support orders are equitable proceedings that 
are not barred by a statute of limitations.” Frazier v. Frazier, 616 So. 2d 575, 579 (Fla. 2d DCA 
1993). Similarly, the defense of laches has generally not been successfully asserted against an 
obligee because it requires a showing of prejudice, and “[m]ere delay in seeking to enforce a 
child support obligation is insufficient to establish the requisite prejudice.” E.g., Dep’t of 
Revenue ex rel. Brown v. Steinle, 837 So. 2d 1072, 1074 (Fla. 2d DCA 2003) (allowing 
registration of a fifteen-year-old judgment regarding child support). Instead, “[t]he delay must 
practically preclude the court from arriving at a safe conclusion as to the truth of the matters in 
controversy, making the achievement of equity doubtful or impossible, or subsequent events 
must have rendered it inequitable to enforce the asserted right.” Logan v. Logan, 920 So. 2d 796, 
799 (Fla. 5th DCA 2006) (allowing registration of a nine-year-old judgment regarding child 
support).  
 
 Since a registered support order is treated as a Florida order, the Second District Court of 
Appeals has held that the Florida Supreme Court’s holding in Gibson, infra, applies equally to 
such orders. Griffin v. Griffin, 648 So. 2d 267, 268 (Fla. 2d DCA 1995). Thus, a registered 
support order may be enforced through the trial court’s equitable powers, including contempt. Id.  
 
 With respect to the child support orders that were registered and subsequently modified 
by a Florida court, the party obtaining the modification has 30 days after the modified child 
support order is issued to file a certified copy of the order with: (i) the issuing tribunal that had 
continuing exclusive jurisdiction over the earlier order; and (ii) each tribunal in which the party 
knows the earlier order has been registered. § 88.6141, Fla. Stat. Failure to do so subjects that 
party to “appropriate sanctions by a tribunal in which the issue of failure to file arises.” Id. 
However, the failure to file does not affect the validity or enforceability of the modified order of 
the new tribunal having continuing exclusive jurisdiction. Id.  
 
 If a court in another state that assumed jurisdiction pursuant to the UIFSA modifies a 
child support order that was issued in Florida, the Florida court: (1) may enforce the order that 
was modified only as to arrears and interest accruing before the modification; (2) may provide 
appropriate relief for violations of its order which occurred before the effective date of the 
modification; and (3) shall recognize the modifying order of the other state, upon registration, for 
the purpose of enforcement. § 88.6121, Fla. Stat.  
 
 
IX. Evidentiary Issues 
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 A trial judge’s ruling on the admissibility of evidence will not be disturbed absent an 
abuse of discretion. See Carpenter v. State, 785 So. 2d 1182 (Fla. 2001) (citing Blanco v. State, 
452 So. 2d 520, 523 (Fla. 1984)). The court’s discretion is limited, however, by the rules of 
evidence. Johnston v. State, 863 So. 2d 271, 278 (Fla. 2003). 
 
 Note that the question of whether evidence falls within the statutory definition of hearsay 
is a matter of law, subject to de novo review. Deutsche Bank Nat. Trust Co. v. Alaqua Prop., 190 
So. 3d 662, 664 (Fla. 5th DCA 2016).  
 


A. Attendance, Testimony, & Statements of Minor Children 
 
 Generally, minor children are not permitted to be involved in the legal aspects of family 
cases. Florida Family  Law Rule of Procedure 12.407 provides: “No minor child shall be deposed 
or brought to a deposition, brought to court to appear as a witness or to attend a hearing, or 
subpoenaed to appear at a hearing without prior order of the court based on good cause shown 
unless in an emergency.” The Florida Supreme Court has approved forms 12.944(a) and (b) for 
use in compliance with that rule. See Motion for Testimony and Attendance of Minor Child(ren) 
and Order for Testimony and Attendance of Minor Child(ren). 
 
 Rule 12.407 was intended to protect minor children by avoiding their unnecessary 
involvement in family litigation. The comment to the rule states, “[w]hile due process 
considerations prohibit an absolute ban on child testimony, this rule requires that a judge 
determine whether a child’s testimony is necessary and relevant to issues before the court prior 
to a child being required to testify.” Author’s Comment—1995, Rule 12.407.  
 
 If the judge does find it appropriate for a child to testify, the child’s age may necessitate 
an inquiry by the judge into the qualification of the child as a witness. Since Florida has a 
general rule of competency, see § 90.601, Florida Statutes, the issue is of qualification. A 
witness is only disqualified from testifying if he or she is either: (1) incapable of expressing 
himself or herself concerning the matter in such a manner as to be understood, either directly or 
through interpretation by one who can understand him or her; or (2) incapable of understanding 
the duty of a witness to tell the truth. § 90.603, Fla. Stat. These disqualifying factors apply 
equally to child witnesses. See Lloyd v. State, 524 So. 2d 396, 400 (Fla. 1988) (“It is the 
established law of this state that if an infant witness has sufficient intelligence to receive a just 
impression of the facts about which he or she is to testify and has sufficient capacity to relate 
them correctly, and appreciates the need to tell the truth, the infant should be permitted to 
testify.”). A child witness’s qualification is a question of fact to be determined by the trial judge, 
and is “reviewed according to an abuse of discretion standard.” Flores v. State, 92 So. 3d 855, 
856 (Fla. 4th DCA 2012). 
 
 The court may need to know the minor child’s preference regarding parenting or 
timesharing issues if the child is mature enough to formulate and express an opinion on same. In 
fact, the child’s reasonable preference is one of the factors the court may consider in determining 
an appropriate parenting plan. See § 61.13(3)(i), Fla. Stat. Typically, the older the child, the 
more deference the court gives to preference. However, a child’s preference “cannot control the 
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disposition of custody” and is not, “standing by itself, a material change of circumstances which 
will support a custody change.” Elkins v. Vanden Bosch, 433 So. 2d 1251, 1252 (Fla. 3d DCA 
1983). “Were it otherwise, the law would encourage manipulation by both children and parents 
and foster a breakdown in discipline, neither of which is in the best interests of children.” Id. at 
1253. While evidence of the minor child’s preference may be the actual testimony of the child, 
there are other methods by which that fact may be presented to the court. See Section VI.B.3, 
supra. 
 
  1. Hearsay Exception: Statement of Child Victim 
 
 There is a limited exception to the rule excluding hearsay for statements made by 
children with a physical, mental, emotional, or developmental age of 16 or less describing acts of 
child or sexual abuse. § 90.803(23)(a). Only statements that describe the acts of abuse are 
included in the exception. Id. The prerequisites for invoking the exception are a determination 
that the statement is reliable and “[t]he child either: (a) [t]estifies; or (b) [i]s unavailable as a 
witness, provided that there is other corroborative evidence of the abuse or offense.” In re A.B., 
186 So. 3d 544, 549 (Fla. 2d DCA 2015) (citing § 90.803(23)(a)). The statute specifically states 
that the applicability of this exception shall be determined “in a hearing conducted outside the 
presence of the jury.” § 90.803(23)(a)1, Fla. Stat. 
 
 With respect to the reliability determination, the Florida Supreme Court has stated that it 
is “reversible error” for a court to fail to “place on the record specific findings indicating the 
basis for determining the reliability of a child’s statements.” State v. Townsend, 635 So. 2d 949, 
957 (Fla. 1994). Therefore, “[a] mere conclusion that a child’s statements are reliable or a mere 
restatement of the statute in a boilerplate fashion is insufficient to meet the requirements of the 
confrontation clause.” Id. In addition to the statutory factors the court should consider in 
evaluating the reliability of the child’s statement, the Florida Supreme Court has also added: 
 


a consideration of the statement's spontaneity; whether the statement was made at 
the first available opportunity following the alleged incident; whether the 
statement was elicited in response to questions from adults; the mental state of the 
child when the abuse was reported; whether the statement consisted of a child-like 
description of the act; whether the child used terminology unexpected of a child 
of similar age; the motive or lack thereof to fabricate the statement; the ability of 
the child to distinguish between reality and fantasy; the vagueness of the 
accusations; the possibility of any improper influence on the child by participants 
involved in a domestic dispute; and contradictions in the accusation. 


 
Id. at 957-58. Thus, reliability will be determined “in a hearing conducted outside the presence of 
the jury.” § 90.803(23)(a)1, Fla. Stat. If the court determines that the statement is not reliable, 
the exception will not apply and the child victim’s statement will be excluded as hearsay. 
 
 With respect to the corroborating evidence requirement if the child victim is unavailable 
as a witness, the phrase “other corroborative evidence of the abuse or offense” has been defined 
as “evidence other than the alleged child victim’s out-of-court statements which tends to confirm 
that the charged offense occurred.” Jones v. State, 728 So. 2d 788, 791 (Fla. 1st DCA 1999). 
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Essentially, the other corroborating evidence requirement assures that a defendant will not be 
convicted solely on the basis of the hearsay testimony.” Townsend, 635 So. 2d at 957. The courts 
have consistently held that physical evidence that a child has been abused is sufficient “other 
corroborative evidence of the abuse or offense.” See, e.g., Zmijewski v. B'Nai Torah 
Congregation of Boca Raton, Inc., 639 So. 2d 1022 (Fla. 4th DCA 1994). Additionally, 
admissible “similar fact evidence may be used to satisfy the requirement.” Jones, 728 So. 2d at 
791. Even where a defendant expressly denies any improper touching, his statements can provide 
sufficient “other corroborative evidence of the abuse or offense” where they supply enough 
inculpating details concerning the alleged sexual offense. See Reyner v. State, 745 So. 2d 1071 
(Fla. 1st DCA 1999) (finding that although Reyner had denied that the abuse took place, his 
statement of the afternoon’s events was sufficiently similar to that of the child’s to constitute 
“other corroborative evidence”). If the child victim is unavailable to testify and the out-of-court 
statement is not corroborated, that exception will not apply and the child victim’s statement will 
be excluded as hearsay. 
 
  2. Hearsay Exceptions for Other Out-of-Court Statements 
 
 Any other applicable hearsay exception contained in section 90.803, Florida Statutes, 
may be used to admit a child’s out of court statement. The most common exceptions will be 
spontaneous statement or excited utterance. The primary distinction between those two 
exceptions is the temporal proximity requirement.  
 
 For a spontaneous statement, the out of court statement must describe or explain an event 
or condition and have been made “while the declarant was perceiving the event or condition, or 
immediately thereafter.” Id. at (1). The spontaneity requirement means that “the statement must 
be made without the declarant first engaging in reflective thought.” J.M. v. State, 665 So. 2d 
1135, 1137 (Fla. 5th DCA 1996); see also CHARLES W. EHRHARDT, FLORIDA EVIDENCE, § 803.1, 
at 612 (1995 ed.) (“[T]he spontaneity of the statement negatives the likelihood of conscious 
misrepresentation by the declarant and provides the necessary circumstantial guarantee of 
trustworthiness to justify the introduction of the evidence.”).  
 
 In J.M., the appellate court decided whether the trial court properly admitted a hearsay 
statement under the spontaneous statement exception in the defendant’s criminal trial. There, the 
trial evidence established that, by the time the declarant made the statement implicating the 
defendant, he had been approached by a uniformed police officer who questioned him; he had 
admitted to committing a crime; and he had moved about in his wheelchair as if to assist the 
officer in recovering the cocaine. The appellate court found that “[t]hese events enabled the 
declarant to engage in the very type of reflective thought that is inconsistent with aspects of 
reliability upon which the spontaneous statement exception is founded.” Id. at 1137. 
Accordingly, the declarant’s statement should not have been admitted into evidence during the 
defendant’s trial. 
 
 For an excited utterance, the statement will be admissible if it was made when “the 
declarant was under the stress of excitement caused by the event or condition.” § 90.803(2), Fla. 
Stat. The Florida Supreme Court has enumerated the elements: “(1) there must be an event 
startling enough to cause nervous excitement; (2) the statement must have been made before 
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there was time to contrive or misrepresent; and (3) the statement must be made while the person 
is under the stress of excitement caused by the event.” State v. Jano, 524 So. 2d 660, 661 (Fla. 
1988). An excited utterance is admissible as an exception to the hearsay rule “because the 
declarant does not have the reflective capacity necessary for conscious misrepresentation.” 
Rogers v. State, 660 So. 2d 237, 240 (Fla. 1995).  
 
 Without question, the timing of a statement is an important consideration in determining 
whether a statement is admissible under the excited utterance exception because as the interval of 
time between the startling event and the statement increases, so too does the opportunity for the 
declarant to engage in reflective thought. See Jano, 524 So. 2d at 662-63. Nevertheless, no 
bright-line rule exists for determining whether too much time has passed for the exception to 
apply. See Rogers, 660 So. 2d at 240. Indeed, courts have found the exception applicable to 
statements made well after the occurrence of the startling events to which the statements relate. 
The common thread running through those cases, however, is that at the time of the statement, 
the declarants were either “hysterical,” severely injured, or subject to some other extreme 
emotional state sufficient to prevent reflective thought. See, e.g., Edmond v. State, 559 So. 2d 85, 
86 (Fla. 3d DCA 1990) (upholding the admissibility of “an emotional description of the 
assailant” given by a “frightened” eleven-year-old boy two to three hours after the incident 
where “the child was excited, perhaps even hysterical, at the time his statements were made”). 
On the other hand, “a statement as to what occurred does not become admissible merely because 
the victim is still in an excited state.” Blandenburg v. State, 890 So. 2d 267, 270 (Fla. 1st DCA 
2004).  
 
 In Blandenburg, the appellate court decided whether the trial court properly admitted two 
declarants’ statements under the excited utterance exception in the defendant’s criminal trial. The 
defendant allegedly stabbed her son, Frederick, below his left eye with a steak knife in the 
presence of her daughter, Christina. After the incident, Frederick left the house and went to a 
neighbor’s house to obtain a ride to the hospital. The officer who was dispatched to the hospital 
to investigate the incident testified that he spoke with Frederick 15 to 20 minutes after the 
incident. The officer also testified that when he saw Frederick at the hospital, “[h]e was crying, 
he was upset, he was in pain. They hadn’t stitched him up yet and he was awaiting [sic] to be x-
rayed as well.” Id. at 269. The officer further testified that he spoke to Christina at the 
defendant’s home about an hour after speaking with Frederick. The officer described Christina as 
being “restless” and “couldn’t look me eye to eye,” was “yelling” and stating “I don't want to be 
involved, I don't want to do this.” Id. According to the officer, Christina was excited or upset 
about the incident and about the prospect of her mother getting into trouble. Id. Based upon this 
predicate, the trial court found “the statements were made in a sufficient time in relation to the 
altercation and they are reliable.” Id. The appellate court disagreed, noting that Frederick told the 
officer, “in a patently rational manner, that he did not want charges pressed against his mother.” 
Id. at 271. With respect to Christina’s statements, the appellate court also found them to be 
inadmissible hearsay, stating that “the fact that she considered those consequences [to her 
mother] counters any assertion that her statements were made before she had time to reflect.” Id. 
at 271. 
 
 B. Records 
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 If offered for their truth, records are hearsay since they are out-of-court statements; hence 
a hearsay exception must apply to the record for it to be admissible. Several common types of 
documents used in family law actions are discussed below. 
 
  1. Business & Public Records/Reports 
 
 Section 90.803(6), Florida Statutes, creates a hearsay exception for records of regularly 
conducted business activity. The exception makes it possible to introduce relevant evidence 
without the necessity of testimony from all persons having a part in a document’s preparation, as 
long as the records custodian testifies or a certification or declaration accompanies the 
documents. Id. at (a). To secure admissibility under this exception, the proponent must show 
that: (1) the record was made at or near the time of the event; (2) was made by or from 
information transmitted by a person with knowledge; (3) was kept in the ordinary course of a 
regularly conducted business activity; and (4) that it was a regular practice of that business to 
make such a record. Id.; Yisrael v. State, 993 So. 2d 952, 956 (Fla. 2008). Thus, if it was either 
against company policy to make a record, or was simply not the company’s regular practice to 
make such record, the record should not be admitted under the business records exception. See 
Clark Well Drilling, Inc. v. N.-S. Supply, Inc., 44 So. 3d 149, 152 (Fla. 4th DCA 2010). 
 
 Additionally, the proponent is required to present this information in one of three 
formats. First, the proponent may take the traditional route, which requires that a records 
custodian take the stand and testify under oath to the predicate requirements. See § 90.803(6)(a), 
Fla. Stat. Second, the parties may stipulate to the admissibility of a document as a business 
record. “Third and finally, since July 1, 2003, the proponent has been able to establish the 
business-records predicate through a certification or declaration that complies with sections 
90.803(6)(c) and 90.902(11), Florida Statutes. Yisrael, 993 So. 2d at 956. “It is important to note 
that the authenticating witness need not be the person who actually prepared the business 
records. Rather, the witness just need be well enough acquainted with the activity to provide 
testimony” that demonstrates each of the requirements for establishing a proper foundation. 
Cayea v. CitiMortgage, Inc., 138 So. 3d 1214, 1217 (Fla. 4th DCA 2014) (internal citations 
omitted); Hidden Ridge Condo. Homeowners Ass’n Inc. v. Onewest Bank, N.A., 183 So. 3d 1266, 
1269 (Fla. 5th DCA 2016). 
 
 Note that documents that are not being offered for their truth are not hearsay, and thus do 
not have to qualify for any hearsay exception in order to be admitted. For example, a promissory 
note is not hearsay and is admissible for its independent legal significance—to establish the 
existence of the contractual relationship and the rights and obligations of the parties to the note, 
regardless of the truth of any assertions made in the document. Deutsche Bank Nat. Trust Co. v. 
Alaqua Prop., 190 So. 3d 662, 665 (Fla. 5th DCA 2016).  
 
 Section 90.803(8), Florida Statutes, creates a hearsay exception for public records. In 
order to qualify for this exception, the author of the document must have had a duty to observe 
the circumstances and a duty to make a report about those circumstances. Id. The author of the 
report must have also had first-hand knowledge of the circumstances contained in the report. See 
Benjamin v. Tandem Healthcare, Inc., 93 So. 3d 1076, 1082 (Fla. 4th DCA 2012) (“The 
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exception for “ ‘matters-observed’ ... must be based upon a public official’s first-hand 
observation of an event.”). 
 
 The first-hand knowledge requirement for both exceptions may mean that a Department 
of Children and Families report is inadmissible. Where the author of a report simply related the 
substance of what various witnesses had told the author, the report was found to be inadmissible 
hearsay because the witness’s statements did not fall within any hearsay exception and the author 
had no personal knowledge of the facts in those statements. Accordingly, neither the business 
records nor public records exceptions will apply. See Reichenberg v. Davis, 846 So. 2d 1233, 
1234 (Fla. 5th DCA 2003); Davis v. Davis, 108 So. 3d 660, 662 (Fla. 5th DCA 2013) (finding 
error in the trial court’s admitting into evidence thirty pages of DCF investigative summaries, 
which “were comprised of numerous hearsay statements of various DCF investigators based on 
their observations and interpretations of statements given by the parties, the child, and third 
parties”). However, if the author of the Department of Children and Families report did have 
personal knowledge of the facts contained in the report, and a records custodian testifies, the 
report will be admissible under the business records exception to the hearsay rule. See In re M.S., 
623 So. 2d 1239, 1240 (Fla. 2d DCA 1993). 
 
  2. Records Regarding Child Abuse or Neglect 
 
 Section 39.202(1), Florida Statutes, generally makes confidential and exempt from the 
provisions of the public records law all records held by the Department of Children and Families 
concerning reports of child abandonment, abuse, or neglect, including reports made to the central 
abuse hotline and all records and all records generated as a result of such reports. But see id. at 
(2)(a)-(s) (listing exceptions for releasing such records, excluding the name of the reporter).  
 
 Notwithstanding the exemption from disclosure afforded by section 39.202(1), records in 
child abuse cases may be made public by court order pursuant to the provisions of section 
119.07(7), Florida Statutes: 
 


(a) Any person or organization, including the Department of Children and Family 
Services, may petition the court for an order making public the records of the 
Department of Children and Family Services that pertain to investigations of 
alleged abuse, neglect, abandonment, or exploitation of a child….The court shall 
determine if good cause exists for public access to the records sought or a portion 
thereof. In making this determination, the court shall balance the best interest of 
the . . . child who is the focus of the investigation, and . . . the interest of that 
child's siblings, together with the privacy right of other persons identified in the 
reports against the public interest. The public interest in access to such records is 
reflected in s. 119.01(1), and includes the need for citizens to know of and 
adequately evaluate the actions of the Department of Children and Family 
Services and the court system in providing…children of this state with the 
protections enumerated in [s.] 39.001….However, this subsection does not 
contravene [s.] 39.202…, which protect[s] the name of any person reporting the 
abuse, neglect, or exploitation of a child…. 
… 
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(c) When the court determines that good cause for public access exists, the court 
shall direct that the department redact the name of and other identifying 
information with respect to any person identified in any protective investigation 
report until such time as the court finds that there is probable cause to believe that 
the person identified committed an act of alleged abuse, neglect, or abandonment. 


 
(emphasis added). Since “[a] petition is filed pursuant to section 119.07(7)(a) only with respect 
to records that are admittedly confidential and exempt from disclosure[,] [t]he petitioner has the 
burden of showing that good cause exists for the disclosure of the records sought or a portion of 
those records.” In re Records of Dep’t of Children & Family Servs., 873 So. 2d 506, 512 (Fla. 2d 
DCA 2004). Thus, in a family case where DCF is not a party, a pretrial hearing will be held to 
determine whether disclosure is proper. The trial court must weigh the particular interests of the 
individual child or children involved in the case against the general interests of the public in 
good public policy. “These counterpoised interests admittedly are in an important sense 
incommensurable. Ultimately, the balancing of interests required by the statute involves the 
exercise of judicial discretion.” Id. at 513. The balancing of interests must also be performed in 
light of the statutory provision for the disclosure of “a portion” of the records sought. Id. at 514. 
Thus, “[i]f any portion of the records—the disclosure of which would further the public interest 
identified in the statute—can be disclosed without harm to the interests of the child and the other 
relevant interests, the trial court should order the disclosure of that portion of the records.” Id.  
 
 The Second District Court of Appeal has noted that “a trial court can properly exercise its 
discretion under the statute only if the trial court has considered and evaluated the contents of the 
records.” Id. Thus, an in camera review of the requested records must be done. Id. at 515. 
Otherwise, the trial court could do nothing more than speculate about the actual content of those 
records, and would therefore lack an adequate basis for weighing the competing interests under 
the statute and for determining whether good cause exists for the release of the records. See id. 
Accordingly, a “trial court’s failure to conduct an in camera review of the records at issue” is an 
abuse of discretion. Id. 
 
  3. Police Reports 
 
 The information contained in police reports is ordinarily considered hearsay, Burgess v. 
State, 831 So. 2d 137, 140 (Fla. 2002), although such records may be admissible pursuant to 
statutory exceptions to the hearsay rule. See, e.g., Waybright v. Johnson-Smith, 115 So. 3d 445, 
447 (Fla. 1st DCA 2013) (reversing trial court’s categorical exclusion of mother’s police reports 
and noting that “such records may have been admissible” pursuant to the public records 
exception). Even though the report may qualify for a hearsay exception, because of the rule 
prohibiting hearsay within hearsay, some or all of the report may nevertheless be excluded. See § 
90.805, Fla. Stat. (“Hearsay within hearsay is not excluded . . . provided each part of the 
combined statements conforms with an exception to the hearsay rule.”). 
 
 Since police reports are hearsay and must qualify for an exception to be admissible, it is 
improper to have a witness read the police report into the record. See London v. State, 127 So. 3d 
688, 690 (Fla. 4th DCA 2013).  
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  4. Substance Abuse Records 
 
 Section 397.501(7)(a), Florida Statutes, specifically exempts from the public records law 
a service provider’s substance abuse records pertaining to an individual’s identity, diagnosis, and 
prognosis. The records may not be disclosed without the written consent of the individual 
receiving treatment. Id. While the statute indicates that “the restrictions on disclosure and use in 
this section do not apply to the reporting of incidents of suspected child abuse and neglect to the 
appropriate state or local authorities as required by law,” the statute specifically states that the 
disclosure restrictions do “continue to apply to the original substance abuse records maintained 
by the provider, including their disclosure and use for civil or criminal proceedings which may 
arise out of the report of suspected child abuse and neglect.” Id. at (7)(c). These records are also 
often covered by the psychotherapist-patient privilege, which is discussed in Section D.4, infra. 
 
 These records, as well as the medical condition of a patient, are also exempt from 
disclosure to or discussion with the public by section 456.057, Florida Statutes. See id. at (7)(a) 
(limiting disclosure to when the patient has consented or in other specified circumstances). In 
comparing the Florida statute with HIPAA, the federal statute governing privacy in medical 
records, it appears that the HIPAA procedural requirements for disclosure are more stringent 
than those in Florida. Compare § 456.057(7)(a), Fla. Stat. (allowing disclosure of protected 
health care information to those entities falling within the statutory exceptions with no notice or 
opportunity to object), with 45 C.F.R. § 164.512(e)(1)(iii) (allowing for disclosure of protected 
health information for litigation purposes only if the disclosing entity has provided written notice 
of its intent to disclose with sufficient time for the individual to object to the disclosure). 
However, the substantive provisions of section 456.057(7)(a) are more stringent than those of 
HIPAA. Compare § 456.057(7)(a) (prohibiting disclosure of protected health care information 
except to entities falling within the five statutory exceptions), with 45 C.F.R. § 164.512(e)(1)(ii) 
(allowing disclosure of protected health care information to any third party as long as 
“satisfactory assurances” are provided). 
 
  5. Summaries 
 
 Family law cases often involve voluminous financial records. A party may present 
financial information in the form of a calculation, chart, or other summary by calling a qualified 
expert. § 90.956, Fla. Stat. “In cases where the only practical method of presenting the contents 
of voluminous books, records or reports to the court and jury is by the use of summaries 
presented by a competent witness, they should be admitted into evidence.” Law Revision 
Council Note (1976); see also S. Kornreich & Sons, Inc. v. Titan Agencies, Inc., 423 So. 2d 940, 
941 (Fla. 3d DCA 1982) (affirming trial court’s decision to admit a financial summary into 
evidence); T/F Sys., Inc. v. Malt, 814 So. 2d 511, 512 (Fla. 4th DCA 2002) (affirming trial 
court’s decision to admit a compilation of all of appellants’ invoices which had been provided to 
appellee and a calculation of unpaid royalties from 1996 to 1998 as a summary under section 
90.956).  
 
 The party intending to use a summary must give timely written notice of his or her 
intention to do so. § 90.956, Fla. Stat. However, the technical violation of not providing written 
notice to use a summary will be found harmless when the data underlying the summary was in 
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fact made available to the opposing party sufficiently in advance of the presentation of the 
summary testimony so as to enable adequate preparation of voir dire and cross-examination. See 
Bowmar Instrument Corp. v. Fid. Electronics, Ltd., Inc., 466 So. 2d 344, 345 (Fla. 3d DCA 
1985); but see Tallahassee Hous. Auth. v. Florida Unemployment Appeals Comm’n, 483 So. 2d 
413, 415 (Fla. 1986) (remanding for a new evidentiary hearing where summary of employee’s 
absences upon which referee relied in denying compensation was erroneously admitted into 
evidence because “this record contains no evidence that the underlying data from which the 
summary was compiled was made available” to employee). In addition to providing notice, the 
party intending to use a summary “shall make the summary and the originals or duplicates of the 
data from which the summary is compiled available for examination or copying, or both, by 
other parties at a reasonable time and place.” § 90.956, Fla. Stat 
 
 Assuming notice of the intent to use summaries is proper, whether a summary is admitted 
into evidence will depend on whether a hearsay exception applies to the underlying data, the 
summary is authenticated, and a proper predicate is laid. See Johnson v. State, 856 So. 2d 1085, 
1086-87 (Fla. 5th DCA 2003) (“No evidence was adduced identifying who had made the 
compilation, nor was any further predicate shown that would render it admissible as a summary 
pursuant to section 90.956, Florida Statutes. Nevertheless, the trial court erroneously relied upon 
the document over a timely objection based upon hearsay.”); see also Cayea v. CitiMortgage, 
Inc., 138 So. 3d 1214, 1217 (Fla. 4th DCA 2014) (“‘Summaries’ of [admissible] business records 
may be admitted so long as the summary is authenticated by the party who prepared it and the 
presenting party complies with the notice requirements set forth in section 90.956.”). What may 
not be admitted is a summary for which no hearsay exception applies to the underlying data, 
such as a summary offered by a party based on that party’s own statements. 
 
 A report is indistinguishable from a summary and the same basic principles of 
admissibility apply, such that an expert’s report is not admissible merely because an expert 
prepared it. It, too, must meet the requirements of a hearsay exception to be properly admitted 
into evidence. In McElroy v. Perry, 753 So. 2d 121, 125 (Fla. 2d DCA 2000), the Second District 
Court of Appeal decided whether an expert’s report in a personal injury case qualified for the 
business records exception such that it should have been admitted at trial. Therein, neither expert 
was a treating physician, and while they did examine the plaintiff, the experts did not do so in the 
typical doctor/patient circumstance. Since the experts’ reports “are more properly characterized 
as forensic or advocacy reports…even if they fall within the literal definition of a business 
record, they also fall within the provision of the rule that excludes those records in which ‘the 
sources of information or other circumstances show lack of trustworthiness.’” Id. In discussing 
the business records hearsay exception, Professor Ehrhardt points out that “when a record is 
made for the purpose of litigation, its trustworthiness is suspect and should be closely 
scrutinized, and that most of the time, the report of an expert made for the purpose of 
litigation is not admissible under section 90.803(6).” See CHARLES W. EHRHARDT, FLORIDA 
EVIDENCE § 803.6 at 695 (1999 ed.) (emphasis added). Thus, the appellate court concluded that 
“a trial court may exclude evidence meeting the literal requirements of the business record 
exception where the underlying circumstances indicate the lack of trustworthiness that is 
presumed to exist with most business records.” 753 So. 2d at 125-26. In concluding that the 
experts’ reports were properly excluded, the court stated: 
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In this case, Dr. McCraney was hired by the defense to perform an independent 
medical examination (IME) of Perry solely for the purpose of litigation. Thus, his 
report falls squarely within the suspect category. However, Dr. McCraney 
testified at trial and was available for voir dire examination of his credentials as 
well as cross-examination of the facts and data underlying his opinions. Had he 
not testified, the lack of opportunity for voir dire and cross-examination together 
with the fact that the report was prepared solely for litigation would, without 
question, render the admission of his report an abuse of discretion. We do not 
suggest that if an expert testifies, his written report, which is hearsay, becomes 
admissible. In fact, the in-court testimony renders the report cumulative, 
which is another basis for exclusion. Moreover, the error is compounded 
because once admitted into evidence, the jury takes the expert’s written 
opinion into the jury room for further review during deliberations, while the 
jury must recall from memory the opinions of the opposing experts. We have 
found no Florida cases expressly addressing the admissibility of an IME report as 
a business record….[After reviewing a Michigan case on the issue, we] conclude 
that an IME report prepared for the purpose of litigation lacks the trustworthiness 
that business records are presumed to have, and therefore, is not admissible under 
the business records exception. 


 
Id. at 126 (emphasis added). However, this is a fact-sensitive analysis, as the type of report 
sought to be admitted as a business record should be considered in the court’s reliability analysis. 
See Shorter v. State, 98 So. 3d 685, 692 (Fla. 4th DCA 2012) (“We are not prepared to equate 
DNA forensic case reports with CME reports. Even though a DNA forensic report prepared for 
litigation is arguably an advocacy report, we are not prepared to say that such reports 
categorically lack the presumed trustworthiness of a business record.”). 
 
 C. Using Depositions in Court Proceedings 
 
 Both Florida Rule of Civil Procedure 1.330 and Chapter 90, Florida Statutes, address the 
use of depositions in court proceedings. Under the Rules, any part or all of a deposition may be 
used against any party who was present or represented at the taking of the deposition as though 
the witness were present and testifying in court. Fla. R. Civ. P. 1.330(a). A party’s deposition 
may be used by an adverse party for any purpose. Id. at (a)(2). Such a deposition may be used 
notwithstanding that the deponent is available to testify at the trial. LaTorre v. First Baptist 
Church of Ojus, Inc., 498 So. 2d 455 (Fla. 3d DCA 1986). Failure to permit the use of deposition 
testimony when such use is expressly authorized pursuant to the Rules is reversible error. See 
Borden Dairy Co. of Alabama, LLC v. Kuhajda, 152 So. 3d 763, 766 (Fla. 1st DCA 2014); 
Castaneda ex rel. Cardona v. Redlands Christian Migrant Ass’n, Inc., 884 So. 2d 1087, 1092 
(Fla. 4th DCA 2004). 
 
 The Rules also provide that any deposition may be used by any party for the purpose of 
contradicting or impeaching the testimony of the deponent as a witness or for any purpose 
permitted by the Florida Evidence Code. Fla. R. Civ. P. 1.330(a)(1). Further, any deposition may 
be used by any party for any purpose if the court finds any of the following to be true: (1) the 
deponent is dead; (2) the deponent is further than 100 miles from the place of trial or hearing, or 
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is out of the state, unless it appears that the witness’s absence was procured by the party offering 
the deposition; (3) the deponent is unable to attend or testify because of age, illness, infirmity, or 
imprisonment; (4) the party offering the deposition has been unable to procure the deponent’s 
attendance by subpoena; (5) “upon application and notice, that such exceptional circumstances 
exist as to make it desirable, in the interest of justice and with due regard to the importance of 
presenting the testimony of witnesses orally in open court, to allow the deposition to be used;” or 
(6) the deponent is an expert or skilled witness. Id. at (a)(3). Thus, “Florida Rule of Civil 
Procedure 1.330(a)(3) prohibits the use of a nonparty deposition at trial unless the witness is 
unavailable or exceptional circumstances exist.” Friedman v. Friedman, 764 So. 2d 754, 754 
(Fla. 2d DCA 2000). 
 
 Note that “[i]f only part of a deposition is offered in evidence by a party, an adverse party 
may require the party to introduce any other part that in fairness ought to be considered with the 
part introduced, and any party may introduce any other parts.” Fla. R. Civ. P. 1.330(a)(4).  
 
 An objection may be made at the trial or hearing as to the admission of any part or all of a 
deposition “for any reason that would require the exclusion of the evidence if the witness were 
then present and testifying.” Id. at (b). Further, objections to the witness’s competency, or the 
materiality or relevancy of the testimony are not waived if not made during the deposition, 
“unless the ground of the objection could have been obviated or removed if presented at that 
time.” Id. at (d)(3)(A). However, the following objections are waived unless made during the 
deposition: to the form of the questions or answers; in the oath or affirmation; in the parties’ 
conduct; and errors of any kind that might be obviated, removed, or cured if promptly presented. 
Id. at (d)(3)(B).  
 
 The Florida Evidence Code contains two hearsay exceptions for former testimony that 
make the declarant’s deposition admissible as substantive evidence. See §§ 90.803, 90.804, Fla. 
Stat. The exception contained in section 90.803, Florida Statutes applies regardless of whether 
the declarant is available to testify at the trial or hearing. See § 90.803(22), Fla. Stat. That 
exception requires that the party against whom the testimony is now offered, or a person with a 
similar interest, had an opportunity and similar motive to develop the testimony by direct, cross, 
or redirect examination. Id.  
 
 However, the exception contained in section 90.804, Florida Statutes, applies only if the 
court finds the declarant to be “unavailable.” See § 90.804(2)(a), Fla. Stat. The Code defines 
unavailability to include the following: (i) an exemption from testifying concerning the subject 
matter of the declarant’s statement based on privilege; (ii) the declarant’s refusal to testify 
concerning the subject matter of the declarant’s statement despite a court order to do so; (iii) the 
declarant suffers from a lack of memory of the subject matter of his or her statement; (iv) the 
declarant cannot attend the hearing because of death or a then-existing physical or mental illness 
or infirmity; and (v) the proponent of the statement has been unable to procure the declarant’s 
attendance at the hearing by process or other reasonable means. § 90.804(1), Fla. Stat. This 
exception also requires that the party against whom the testimony is now offered, or a person 
with a similar interest, had an opportunity and similar motive to develop the testimony by direct, 
cross, or redirect examination. Id. at (2)(a).  
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 The Second District Court of Appeal has stated that there is tension between the Florida 
Rules of Civil Procedure and the Evidence Code concerning the admissibility into evidence of a 
nonparty’s deposition. See Friedman, 764 So. 2d at 754 (Fla. 2d DCA 2000). That appellate 
court has held that: 
 


the admissibility of a discovery deposition of a nonparty witness as substantive 
evidence continues to be governed by rule 1.330(a)(3) because…[a]n attorney 
taking a discovery deposition does not approach the examination of a witness with 
the same motive as one taking a deposition for the purpose of presenting 
testimony at trial. 


 
Id. at 755.  
 
 In discussing the issue, the Third District Court of Appeal has stated: 
 


Exceptions to the rule excluding depositions as hearsay are found not only in the 
rules of civil procedure, but in the rules of evidence….Florida Rule of Civil 
Procedure 1.330…merely supplies certain exceptions to the rule excluding 
hearsay…But when the deposition does not come within the exception provided 
in the civil procedure rule, we must turn to the rules of evidence in our search for 
an exception. These latter rules “expand the admissibility of depositions taken in 
the action and in prior actions, but do not limit admissibility as provided for [in 
the rule of civil procedure].” J. Moore & H. Bendix, 4A Moore’s Federal Practice 
¶ 32.02 (1976). 


 
Dinter v. Brewer, 420 So. 2d 932, 934 (Fla. 3d DCA 1982). The First District Court of Appeal 
made a similar holding in Johns–Manville Sales Corp. v. Janssens, 463 So. 2d 242, 259 (Fla. 1st 
DCA 1984) (“The procedural rule and the evidentiary rule must be considered in conjunction; 
and when the offered deposition testimony meets the requirements of either, it is admissible.”), 
as did the Fourth District Court of Appeal in Jones v. State, 189 So. 3d 853, 855 (Fla. 4th DCA 
2015) (“It is generally accepted that when an exception to the rule excluding depositions as 
hearsay is not found in the Rules of Civil Procedure, the evidence code may provide such an 
exception in a civil proceeding.”). See also Bank of Montreal v. Estate of Antoine, 86 So. 3d 
1262, 1264-65 (Fla. 4th DCA 2012) (“Hearsay which is inadmissible because it does not satisfy 
the provisions of the former testimony rule will still be admissible if it satisfies the provisions of 
rule 1.330. Thus, even though Antoine died before the wife’s attorney had an opportunity to 
cross examine him, the broad scope of rule 1.330 allows the admission of the entire deposition of 
Antoine to the extent it had progressed before his untimely death.”).  
 


D. Privileges & Confidentiality 
 
 Privilege in Florida is governed entirely by statute, and section 90.501, Florida Statutes, 
indicates that it is the legislature, and not Florida’s judiciary, that is empowered to create or 
abrogate recognized privileges. See Law Revision Council Note—1976, § 90.501, Fla. Stat. 
(“This section abolishes all common-law privileges existing in Florida and makes the creation of 
privileges dependent upon legislative action or pursuant to the Supreme Court’s rule-making 
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power.”). However, this statement does not affect privileges premised on either the federal or 
Florida Constitution. Accordingly, all applicable privileges are included in the Florida Evidence 
Code. 
 
 Despite the existence of certain privileges in the Florida Evidence Code, section 39.204, 
Florida Statutes, abrogates the applicability of most of those privileges if the communication 
involves child abuse, abandonment, or neglect. The statute provides:  
 


The privileged quality of communication between husband and wife and between 
any professional person and his or her patient or client, and any other privileged 
communication except that between attorney and client…shall not apply to any 
communication involving the perpetrator or alleged perpetrator in any situation 
involving known or suspected child abuse, abandonment, or neglect. 


 
Id. However, the applicability of this section does not entitle a party “to embark upon questions 
or an investigation of communications or records which are not related or relevant to” child 
abuse, abandonment, or neglect. Hill v. State, 846 So. 2d 1208, 1214 (Fla. 5th DCA 2003). “As 
to all other marital or psychotherapist-patient communications, the privileges continue in effect. 
The strong public policy undergirding both of these privileges requires no less.” Id. Therefore, 
the party requesting disclosure of these communications “must make a preliminary showing that 
the information sought is relevant to” child abuse, abandonment, or neglect. Id. 
 
 Finally, note that while there is no physician-patient privilege in Florida, a patient’s 
medical records are still confidential absent written authorization. § 456.057(7), Fla. Stat. This 
means that medical records may only be disclosed, inter alia, “upon the issuance of a subpoena 
from a court of competent jurisdiction and proper notice to the patient or the patient’s legal 
representative by the party seeking such records.” Id. at (7)(a)3, Fla. Stat.  
 
  1. Husband-Wife 
 
 While Florida does recognize a husband-wife privilege, the statute specifically removes 
the privilege from proceedings between spouses or in criminal proceedings where one spouse is 
charged with a crime against the other spouse or a child of either spouse. See § 90.504(3)(a),(b), 
Fla. Stat. Thus, there is no husband-wife privilege in dissolution, domestic violence, or child 
abuse cases. 
 
  2. Lawyer-Client & Work Product 
 
 Generally, neither the attorney nor the client may be compelled to disclose 
communications between them that were confidential and made in the rendition of legal services 
to the client. See § 90.502(2), Fla. Stat. A person obtains the status of a “client” by consulting an 
attorney for the purpose of obtaining legal advice. § 90.502(1)(b), Fla. Stat. Whether the person 
seeking legal advice subsequently retains the attorney is irrelevant. State v. Rabin, 495 So. 2d 
257, 260 (Fla. 3d DCA 1986). The Law Revision Council has noted that “[n]o communication, 
no matter how confidential or relevant to the client’s business or personal affairs, is privileged 
unless it materially facilitates the rendition of legal services by a lawyer.” 
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 A party’s decision to challenge the validity of a prenuptial agreement does not waive that 
party’s attorney-client privilege with the attorney who represented the party regarding the 
prenuptial agreement. See Cuillo v. Cuillo, 621 So. 2d 460, 462 (Fla. 4th DCA 1993) (“The fact 
that privileged communications occur in the course of a transaction which is later litigated does 
not eliminate the [attorney-client] privilege.”); see also § 90.502(4), Fla. Stat. (listing five 
situations where there is no attorney-client privilege, none of which are when a prenuptial 
agreement is litigated). However, even though the attorney-client privilege remains intact, the 
party defending the prenuptial agreement is still permitted to depose the challenging party’s 
attorney regarding the prenuptial agreement. See Scott v. Scott, 17 So. 3d 918 (Fla. 4th DCA 
2009) (“Although the deposition may proceed, the wife retains the right to interpose objections 
to questions that encroach on privileged communication between [the wife] and her lawyer.”). 
The challenging party’s attorney regarding the prenuptial agreement may also testify at trial as a 
witness for the defending party, so long as confidential communications are not asked about. See 
Herrera v. Herrera, 895 So. 2d 1171, 1175 (Fla. 3d DCA 2005) (approving party’s attorney 
regarding the prenuptial agreement as a witness where testimony “was limited to issues such as 
how she was retained, identification of “working drafts” of the agreement, and the process of the 
negotiations”). 
 
 Things other than communications are protected by the work product doctrine. In 
defining what work product is, the Florida Supreme court has stated: 
 


What constitutes ‘work product’ is incapable of concise definition adequate for all 
occasions. Generally, those documents, pictures, statements and diagrams which 
are to be presented as evidence are not work products anticipated by the rule for 
exemption from discovery. Personal views of the attorneys as to how and when to 
present evidence, his evaluation of its relative importance, his knowledge of 
which witness will give certain testimony, personal notes and records as to 
witnesses, jurors, legal citations, proposed arguments, jury instructions, diagrams 
and charts he may refer to at trial for his convenience, but not to be used as 
evidence, come within the general category of work product. 


 
Surf Drugs, Inc. v. Vermette, 236 So. 2d 108, 112 (Fla. 1970). Further, work product can be 
divided into two categories: “fact” work product and “opinion” work product. Rabin, 495 So. 2d 
at 262. Fact work product includes “information which pertains to the client’s case and is 
prepared or gathered in connection therewith.” Id. Opinion work product includes “attorney's 
mental impressions, conclusions, opinions, or theories concerning his client’s case.” Id. The 
distinction is important because each receives a different degree of protection from discovery. Id. 
Generally, fact work product is subject to discovery upon a showing of need and undue hardship, 
whereas opinion work product is absolutely, or nearly absolutely, privileged. Id.; see also Fla. R. 
Civ. P. 1.280(b)(4) (stating that a party may obtain discovery of documents and tangible things 
prepared in anticipation of litigation by another party (i.e., fact work product) upon a showing of 
need and inability to obtain the substantial equivalent of such materials without undue hardship; 
yet also stating that “the court shall protect against disclosure of” the mental impressions, 
conclusions, opinions, or legal theories of an attorney (i.e., opinion work product)). Most 
importantly, it is well-established that work product retains its qualified immunity after the 
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original litigation terminates, regardless of whether or not the subsequent litigation is related. 
Butler v. Harter, 152 So. 3d 705, 711 (Fla. 1st DCA 2014). 
 
  3. Accountant-Client 
 
 Section 90.5055, Florida Statutes, recognizes a privilege for confidential 
communications with an accountant made in the rendition of accounting services to the client. 
“[A] court cannot justify finding waiver of the privilege merely because the information sought 
is needed by the opposing party to provide information helpful to cross examination or for the 
defense of a cause of action.” Choice Rest. Acquisition Ltd. v. Whitley, Inc., 816 So. 2d 1165, 
1167 (Fla. 4th DCA 2002). However, “[f]inancial records and data which are not privileged in 
the hands of the client cannot be shielded from discovery deposition or subpoena by transferring 
them to the client’s accountant.” Paper Corp. of Am. v. Schneider, 563 So. 2d 1134, 1135 (Fla. 
3d DCA 1990). Thus, a party cannot shield legitimate financial disclosure by turning over the 
relevant financial records and data to his accountant and thereafter have his accountant assert the 
accountant-client privilege so as to block any deposition or subpoena duces tecum of the 
accountant. In order to determine whether the accountant-client privilege applies to a 
communication, the trial court must hold an evidentiary hearing. See Eight Hundred, Inc. v. 
Florida Dep’t of Revenue, 837 So. 2d 574, 576 (Fla. 1st DCA 2003) (reversing trial court’s order 
that party had waived accountant-client privilege where this was disputed and no evidentiary 
hearing was held). 
 
  4. Psychotherapist-Patient 
 
 Communications and records made for the purpose of diagnosis or treatment of the 
patient’s mental or emotional condition, including alcoholism and other drug addiction, are 
privileged under section 90.503(2), Florida Statutes. However, there is no such privilege for 
communications made in the course of a court-ordered examination of the mental or emotional 
condition of the patient. Id. at (4)(b). Further, “there is no privilege . . . for communications 
relevant to an issue of the mental or emotional condition of the patient in any proceeding in 
which he relies upon the condition as an element of his claim or defense.” Id. at (4)(c); see also 
Bailey v. Bailey, 176 So. 3d 344, 346 (Fla. 4th DCA 2015).  
 
 The party seeking otherwise privileged information bears the burden of showing that the 
patient has placed his or her mental condition in issue. Quinney v. Quinney, 890 So. 2d 407, 409 
(Fla. 5th DCA 2004). In order to determine whether that burden was met, the trial court should 
first hold an evidentiary hearing on the issue. See Smith v. Smith, 64 So. 3d 169, 171 (Fla. 4th 
DCA 2011). However, it is well established that instead of “ordering disclosure, the suggested 
procedure is to order a new psychiatric or psychological examination, thus balancing ‘the court’s 
need to determine the parents’ mental health as it relates to the best interest of the child, and the 
need to maintain the confidentiality between a treating psychotherapist and the patient.’” Flood 
v. Stumm, 989 So. 2d 1240, 1242 (Fla. 4th DCA 2008) (quoting Schouw v. Schouw, 593 So. 2d 
1200, 1201 (Fla. 2d DCA 1992)). 
 
 In discussing the psychotherapist-patient privilege in a proceeding between spouses, the 
Fourth District Court of Appeal stated: 
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A psychiatric patient confides in his or her psychiatrist with more candor than he 
or she would normally exhibit in other relationships. Successful therapy and 
treatment requires complete disclosure of the most personal thoughts and 
recollections. A treating psychiatrist who cannot assure his patient of 
confidentiality would be severely handicapped. The psychiatrist-patient privilege 
would be seriously compromised if a treating psychiatrist could be required to 
testify against his patient in any divorce proceeding where the issue of child 
custody was raised. If such were the law, no psychiatrist could ever assure his 
patient of confidentiality. We recognize that in a child custody case the mental 
health of a parent may be a relevant issue. Where this issue is raised the trial 
court must maintain a proper balance, determining on the one hand the 
mental health of the parents as this relates to the best interest of the child, 
and on the other maintaining confidentiality between a treating psychiatrist 
and his patient. The court in this case has an alternate tool which may 
accomplish both purposes. Upon proper motion the court may order a 
compulsory psychiatric examination. 


 
Roper v. Roper, 336 So. 2d 654, 656-57 (Fla. 4th DCA 1976) (reversing trial court’s order 
requiring wife’s psychiatrist to give deposition testimony concerning communications with or 
diagnosis or treatment of wife, insofar as her mental and emotional state relates to her fitness as a 
mother) (emphasis added). Similarly, the First District Court of Appeal noted: 
 


In a child custody dispute, the mental and physical health of both parents is a 
factor that must be considered by the trial judge in determining the best interests 
of the child (or children). This does not mean that a spouse places his or her 
mental health in issue allowing a resulting waiver of psychotherapist-patient 
privilege, merely by seeking child custody. Further, “mere allegations of 
mental or emotional instability are insufficient to place the custodial parent’s 
mental health at issue as to overcome the privilege.” Oswald v. Diamond, 576 
So. 2d 909, 910 (Fla. 1st DCA 1991)….By the same token, the custodial 
parent’s denial of allegations of mental instability does not act as a waiver of 
the psychotherapist-patient privilege. “To hold otherwise would eviscerate the 
privilege; a party seeking privileged information would obtain it simply by 
alleging mental infirmity.” Peisach v. Antuna, 539 So. 2d 544, 546 (Fla. 3d DCA 
1989). 


 
Leonard v. Leonard, 673 So. 2d 97, 99 (Fla. 1st DCA 1996) (emphasis added).  
 
 A party places their mental health in issue so as to abrogate their right to claim the 
psychotherapist-patient privilege “only in situations where calamitous events such as an 
attempted suicide occur during a pending custody dispute.” See Attorney ad Litem for D.K. v. 
Parents of D.K., 780 So. 2d 301, 309 (Fla. 4th DCA 2001); e.g., Miraglia v. Miraglia, 462 So. 2d 
507, 508 (Fla. 4th DCA 1984). 
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 However, a party cannot use a privilege as both a sword and a shield, that is, by seeking 
affirmative relief on the one hand while hiding behind the privilege on the other. See Sykes By & 
Through Sykes v. St. Andrews Sch., 619 So. 2d 467, 469 (Fla. 4th DCA 1993) (discussing sword 
and shield doctrine involving psychotherapist-patient privilege); DeLisi v. Bankers Ins. Co., 436 
So. 2d 1099, 1100 (Fla. 4th DCA 1983) (discussing sword and shield metaphor). Notably, raising 
affirmative defenses does not count as seeking affirmative relief and will not trigger the sword 
and shield doctrine. See TheStreet.com, Inc. v. Carroll, 20 So. 3d 947, 949 (Fla. 4th DCA 2009). 
 
 Case law has held that the waiver of this privilege based on a party’s seeking affirmative 
relief is not irrevocable. If a party dismisses or abandons the claims that placed their mental or 
emotional conditions at issue, that party’s mental condition is no longer in issue except as the 
opposing party “intend[s] to make it so in furtherance of their own litigation strategy.” Sykes, 
619 So. 2d at 469. In that situation, the sword is dropped and no damage has been done. Id. 
“Since the reason for piercing the shield of privilege no longer exists, the shield [is] available.” 
Id. Therefore, a party’s dismissal of the claims which placed their mental or emotional condition 
in issue revokes the prior waiver of the psychotherapist-patient privilege, and such privilege may 
be asserted going forward. See id. (reversing an order compelling discovery of information 
protected by the psychotherapist-patient privilege since the mental condition was no longer in 
issue). The Fifth District Court of Appeal also held that a waiver of the psychotherapist-patient 
privilege is revocable. See Garbacik v. Wal-Mart Transp., LLC, 932 So. 2d 500, 503 (Fla. 5th 
DCA 2006). 
 
 Like an adult, “a child has a privilege in the confidentiality of her communications with 
her psychotherapist. Where the parents are involved in litigation themselves over the best 
interests of the child, the parents may not either assert or waive the privilege on their child’s 
behalf.” D.K., 780 So. 2d at 307. A mature child can also assert the psychotherapist-patient 
privilege against a guardian ad litem in a dependency case. See S.C. v. Guardian Ad Litem, 845 
So. 2d 953, 960 (Fla. 4th DCA 2003).  
 
 Also encompassed under the psychotherapist-patient privilege are joint marriage 
counseling sessions that are not court-ordered. See Segarra v. Segarra, 932 So. 2d 1159, 1161 
(Fla. 3d DCA 2006) (noting that this was an issue of first impression in Florida). In reaching this 
decision, the Third District Court of Appeal reasoned that because the parties to marriage 
counseling are encouraged to reveal matters of the utmost private nature in order to assure that 
they will receive a proper diagnosis and treatment, it is clear that the parties had an expectation 
that any communications they made to the counselor would remain confidential. Id. This concept 
is the same as the one underlying Florida’s psychotherapist-patient privilege. See id. at 1160 
(noting that the purpose of each of Florida’s privilege “is to protect confidential communications 
between the parties and to encourage people seeking treatment or advice to speak freely on all 
matters”). Accordingly, the psychotherapist-patient privilege was found to apply. 
 
 E. Text Messages, E-mail, & Social Media 
 
 Parties in family and domestic violence injunction cases often want the court to consider 
text messages or e-mails received, or social media posts made. Like any other out-of-court 
statement offered to prove the truth of the matter asserted, e-mails, text messages, and social 
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media posts are inadmissible hearsay unless an exception applies. § 90.802, Florida Statutes. 
The most commonly used exception in family cases is an admission, defined as a party’s own 
statement that is offered against that party. See § 90.803(18)(a), Fla. Stat. Such a statement is 
most often either written or oral.  
 
 If the text message, e-mail, or social media post is admissible because it fits within a 
hearsay exception, establishing the text’s authenticity is still a prerequisite to admissibility. See § 
90.901, Fla. Stat. Authentication requires that the proponent put forth sufficient evidence for the 
trial judge to determine that the proffered exhibit is what the proponent claims it is. See id. 
Authentication does not have to wait until a hearing, but rather may be done during pre-trial 
discovery through requests for admission or questioning at a deposition. If authentication is done 
in court, it may be established through witness testimony or other circumstantial evidence. With 
respect to electronic records including e-mails, such evidence may include metadata. Metadata is 
data about data that can be found by accessing an electronic record. Metadata includes 
information such as the date; time; identity of the creator; where the record is located; and all 
changes made to the electronic record.  
 
 Not only can a party admit into evidence a social media post that they obtained on their 
own, but a party may also include demands for such posts in discovery requests. Trial courts 
around the country have repeatedly determined that social media evidence is discoverable, and 
the Florida Rules of Civil Procedure were amended in 2012 to provide guidelines regarding the 
production of electronically stored information. See Fla. R. Civ. P. 1.350. Just as with discovery 
requests for other forms of data, in response to an objection the party seeking discovery must 
establish that it is (1) relevant to the case’s subject matter, and (2) admissible in court or 
reasonably calculated to lead to evidence that is admissible in court. Fla. R. Civ. P. 1.280(b)(1). 
If the litigation suggests that the requested social media information may be discoverable, the 
trial court may employ its discretion to review the material in camera and fashion appropriate 
limits and protections regarding the discovery in light of privacy considerations. See Root v. 
Balfour Beatty Const. LLC, 132 So. 3d 867, 871 (Fla. 2d DCA 2014) (holding that generally 
applicable discovery parameters for broadness and privacy apply to social media, and those were 
applied to find this social media request overbroad). 
 
 Although a personal injury and not a family law case, the Fourth District Court of 
Appeal’s decision in Nucci v. Target Corp., 162 So. 3d 146, 151 (Fla. 4th DCA 2015), illustrates 
this principle. The court acknowledged that there is an “intersection of a litigant’s privacy 
interests in social media postings and the broad discovery allowed in Florida in a civil case.” Id. 
at 151.  
 
 First, the court stated that the plaintiff had a “minimal privacy interest” in the 
photographs she posted to her own Facebook account. Id. at 152-53. While the Florida 
Constitution’s right to privacy is broader than one contained in the federal Constitution, the 
predicate for invoking this right is a legitimate expectation of privacy. Id. at 153. In concluding 
that Nucci did not have a reasonable expectation of privacy in her Facebook photographs, 
regardless of her account’s privacy settings, the court stated: 
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generally, the photographs posted on a social networking site are neither 
privileged nor protected by any right of privacy, regardless of any privacy 
settings that the user may have established. Such posted photographs are unlike 
medical records or communications with one's attorney, where disclosure is 
confined to narrow, confidential relationships. Facebook itself does not guarantee 
privacy. By creating a Facebook account, a user acknowledges that her personal 
information would be shared with others. Indeed, that is the very nature and 
purpose of these social networking sites else they would cease to exist. Because 
information that an individual shares through social networking web-sites 
like Facebook may be copied and disseminated by another, the expectation 
that such information is private, in the traditional sense of the word, is not a 
reasonable one. As one federal judge has observed, Even had plaintiff used 
privacy settings that allowed only her “friends” on Facebook to see postings, she 
“had no justifiable expectation that h[er] ‘friends' would keep h[er] profile 
private....” In fact, “the wider h[er] circle of ‘friends,’ the more likely [her] posts 
would be viewed by someone [s]he never expected to see them.” 


 
Id. at 153-54 (internal citations omitted, emphasis added).  
 
 Second, the court found the requested photographs highly relevant to the case, and the 
temporal limitation made the request a reasonable one. In discussing the relevancy and 
permissibility of discovering photos posted by a party to their own personal social media 
account, the court stated: 
 


those photographs the individual has chosen to share through social media before 
the occurrence of an accident causing injury…are the equivalent of a “day in the 
life” slide show produced by the plaintiff before the existence of any motive to 
manipulate reality. The photographs sought here are thus powerfully relevant to 
the damage issues in the [personal injury] lawsuit. The relevance of the 
photographs is enhanced, because the post-accident surveillance videos of Nucci 
suggest that her injury claims are suspect and that she may not be an accurate 
reporter of her pre-accident life or of the quality of her life since then. The 
production order is not overly broad under the circumstances, as it is limited 
to the two years prior to the incident up to the present; the photographs sought 
are easily accessed and exist in electronic form, so compliance with the order 
is not onerous. 


 
Id. at 152 (emphasis added).  
 
 Finally, the court rejected Nucci’s claim that the federal Stored Communications Act 
barred Target’s discovery request because “[t]he act does not apply to individuals who use the 
communications services provided.” Id. at 155. Instead, the SCA prevents “providers” of 
communication services from divulging private communications to certain entities and/or 
individuals. Id. 
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 Since social media posts specifically, and other forms of electronic communications in 
general, may be critical to proving or disproving an element of the case, that information is 
subject to spoliation. The Florida Supreme Court has stated that when evidence was intentionally 
lost, misplaced, or destroyed by one party, trial courts were to rely on sanctions found in Florida 
Rule of Civil Procedure 1.380(b)(2), and that a jury could well infer from such a finding that the 
records would have contained indications of negligence. Martino v. Wal-Mart Stores, Inc., 908 
So. 2d 342, 346 (Fla. 2005). In order to make sure that a client will not subject themselves to 
sanctions for attempting to delete social media posts or other electronic evidence, the attorney 
should send the client a letter which indicates that this type of information is potentially 
discoverable; advises against attempting to delete anything; and advises against making any 
further postings on an issue related to the case so that same cannot be used against the client in 
court. 
 
 Notably, for evidence to be admissible, it generally must be legally obtained—either 
through discovery requests, personal receipt of the message, or by simply viewing forums with 
public settings. In keeping with this general rule, the Florida Supreme Court has affirmed the 
exclusion by a trial court of wiretap evidence where it was obtained in violation of the Security 
of Communications Act found in Chapter 934, Florida Statutes. See Markham v. Markham, 272 
So. 2d 813, 814 (Fla. 1973). In Markham, the wife filed a petition for dissolution of marriage, 
and during a temporary custody hearing, the husband offered in evidence recordings of telephone 
conversations intercepted when he tapped two telephone lines coming into the parties’ home. Id. 
at 813. The wife objected and filed a motion to suppress those recordings since section 934.06 
specifically prohibits the use of such evidence. In affirming the trial court’s grant of the wife’s 
motion, the Court stated “[t]he Statute in question makes no exception allowing admission of 
wiretap evidence in domestic relations cases when neither party to the communication consented 
to the interception.” Id. at 814. However, accidental wiretapping is not covered by section 
934.03, and therefore is not a violation of the statute. See Otero v. Otero, 736 So. 2d 771, 772 
(Fla. 3d DCA 1999) (affirming admission in evidence of tape of mother and child’s conversation, 
which was accidentally recorded by child at neighbor’s house, since the wiretapping here was 
accidental).  
 
 In O’Brien v. O’Brien, 899 So. 2d 1133 (Fla. 5th DCA 2005), the trial court excluded the 
wife’s evidence of the husband’s e-mail and instant messaging communications with another 
woman because they were illegally intercepted through the wife’s secret installation of a spyware 
program on a computer used by the husband. Id. at 1134. The trial court found that the electronic 
communications were illegally obtained in violation of the Security of Communications Act 
found in section 934.03(1)(a)-(e), Florida Statutes. The trial court excluded those 
communications from evidence on that basis. The appellate court noted that “because the 
spyware installed by the wife intercepted the electronic communication contemporaneously with 
transmission, copied it, and routed the copy to a file in the computer’s hard drive, the electronic 
communications were intercepted in violation of the Florida Act.” 899 So. 2d at 1137. Although 
the appellate court noted that the Act itself did not exclude electronic communications from 
evidence, the trial court’s decision to exclude the resulting evidence was affirmed because the 
admission of evidence is a matter within the sound discretion of the trial court. Id.  
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 Anyone who violates Florida’s Security of Communications Act “is guilty of a felony of 
the third degree, punishable as provided in s. 775.082, s. 775.083, s. 775.084, or s. 934.41.” § 
934.03(4)(a), Fla. Stat.  
 
 For distinctions relating to exclusion as a remedy for illegally obtained evidence, see 
Section F, infra. 
 
 F. Illegally Obtained Evidence 
 
 Whether exclusion from evidence is an available remedy to the victim of illegally 
obtained evidence when evidence has been illegally obtained is critically focused on the 
language of the applicable statute.1 If there is a statutory remedy for the specific statutory 
violation at issue, and exclusion is not included as a remedy, then the remedies listed are 
considered exhaustive and the court has no discretion to statutorily exclude the evidence from 
admission due to the violation. See Jenkins v. State, 978 So. 2d 116, 130 n. 14 (Fla. 2008) 
(“Since the Legislature chose to reference these remedies in the statute, we must assume that the 
Legislature intended to exclude all other remedies. Therefore, it would be inappropriate for this 
Court to read a judicially created remedy into the statute.”). The Second District Court of Appeal 
analyzed this issue and stated: 
 


the commission of a statutory violation does not—in the absence of a statutory 
rule of exclusion—necessarily require application of the exclusionary 
rule….There is certainly no constitutional requirement that evidence obtained in 
violation of state law must be subjected to the exclusionary rule….Instead, 
deciding whether to employ the exclusionary rule as a remedy for a statutory 
violation is a matter of statutory interpretation. The question is thus whether a 
particular statutory scheme authorizes—either expressly or by implication—the 
exclusion of evidence for a statutory violation. 


 
Jenkins v. State, 924 So. 2d 20, 29-30 (Fla. 2d DCA 2006) approved, 978 So. 2d 116 (Fla. 2008). 
 
 In Jenkins, the Florida Supreme Court analyzed whether evidence obtained as a result of 
an alleged violation of section 901.211, Florida Statutes, the “strip search statute,” should have 
been suppressed. In affirming the trial court’s refusal to suppress, the Court stated “it is clear that 
the plain language of section 901.211 does not expressly provide for exclusion of evidence as a 
remedy for a violation of the statute. The only reference[s] to remedies in the statute…are civil 
and injunctive in nature. Therefore, we conclude that the exclusionary rule is not a remedy for a 
violation of section 901.211.” Jenkins, 978 So. 2d 116, 130; see also State v. Carter, 23 So. 3d 
798, 801 (Fla. 1st DCA 2009) (“Even where evidence is disclosed by a covered entity in 
violation of HIPAA standards, suppression of the records is not provided for by HIPAA and is 


                                                
1 Exclusion is always a proper remedy when a constitutional violation has occurred and the State is involved.  
However, in a family law case since there is not a state actor involved to trigger Fourth Amendment “search and 
seizure” protections, these materials do not discuss Fourth Amendment considerations of exclusionary 
jurisprudence. See generally Jenkins v. State, 978 So. 2d 116, 128-130 (Fla. 2008) (noting that the exclusionary rule 
relative to illegally obtained evidence by the State is aimed at deterring future violations of Fourth Amendment 
rights). 
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thus not a proper remedy. Fines and imprisonment not suppression of evidence, are the remedies 
expressed in the Act for violations of the disclosure standards by a covered entity.” (internal 
citations omitted)). 
 
 If the legislature did not provide a remedy for the specific statutory violation at issue, 
then the trial court has discretion over whether to admit or exclude the evidence obtained in 
violation of a statute. In O’Brien v. O’Brien, 899 So. 2d 1133 (Fla. 5th DCA 2005), the trial 
court excluded evidence in a dissolution proceeding which was illegally obtained by the wife’s 
use of spyware on the husband’s computer in violation of Florida’s Security in Communications 
Act. In discussing whether exclusion was a proper remedy, the appellate court stated: 
 


 Conspicuously absent from the provisions of this statute is any reference to 
electronic communications. The federal courts, which interpreted an identical 
statute contained in the Federal Wiretap Act, have held that because provision is 
not made for exclusion of intercepted electronic communications, Congress 
intended that such communications not be excluded under the Federal Wiretap 
Act. We agree with this reasoning and conclude that the intercepted electronic 
communications in the instant case are not excludable under the Act. But this 
does not end the inquiry. Although not specifically excludable under the Act, it 
is illegal and punishable as a crime under the Act to intercept electronic 
communications. The trial court found that the electronic communications were 
illegally intercepted in violation of the Act and ordered that they not be admitted 
in evidence. Generally, the admission of evidence is a matter within the sound 
discretion of the trial court. Because the evidence was illegally obtained, we 
conclude that the trial court did not abuse its discretion in refusing to admit 
it. 


 
Id. at 1137-38 (internal citations omitted; emphasis added). 
 
 Relatedly, when a statute is silent as to any remedy for its violation, whether to exclude 
evidence “when it appears that the statute has been violated must be left to the sound discretion 
of the trial judge.” Phillips v. Ficarra, 618 So. 2d 312, 314 (Fla. 4th DCA 1993) (noting that 
where there is no sanction specified for a statutory violation, in deciding whether to exclude such 
evidence the trial court should consider “the extent of the violation, its willfulness, and its degree 
of harm”); see also Jenkins, 978 So. 2d 116, 130 n. 14 (noting that “this Court has held that the 
exclusionary rule applies to certain statutes which are silent as to remedy for their violation”). In 
State v. Strickling, 164 So. 3d 727 (Fla. 3d DCA 2015), the appellate court affirmed the trial 
judge’s suppression of the plaintiff’s medical records which were obtained through a willful 
violation of section 456.057, Florida Statutes. 164 So. 3d at 734. The Florida Supreme Court 
previously approved exclusion as a remedy since the statute at issue was silent as to any remedy 
for violation of same. See State v. Johnson, 814 So. 2d 390, 394 (Fla. 2002). However, the Court 
limited trial courts’ use of exclusion as a remedy to willful violations, and specifically found that 
exclusion was improper where a good faith effort to comply with the statute was made. Id. 
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A WRINKLE IN TIME: PERSONAL JURISDICTION'S EVOLUTION— 
PLEADING, PROVING AND DEFENDING PERSONAL JURISDICTION ISSUES1 


By: 
Mark A. Sessums, Esq., Lakeland 
Brian M. Monk, Esq., Lakeland 


 
When filing a Florida lawsuit against a nonresident person or entity, it is incumbent upon the 


practitioner to be knowledgeable about how to state the allegations of jurisdiction to properly 


perfect the jurisdictional claims. It is axiomatic that for a Florida court to have jurisdiction to 


grant relief, the court must first have both subject matter jurisdiction over the cause and personal 


jurisdiction over all parties to the lawsuit.1 Subject matter jurisdiction is defined as the Florida 


court’s authority to adjudicate a particular class or type of case.2 Personal jurisdiction is defined 


as the court’s power to address the rights of a party to a lawsuit.3 Personal jurisdiction must be 


properly alleged by stating the litigant’s actual or constructive presence in the State of Florida.4 


This article addresses the concepts of personal jurisdiction as these concepts have evolved and 


gives an overview of the evolutionary changes to the concepts of personal jurisdictional as 


effected by new technologies.   


A litigant who wishes to properly perfect personal jurisdiction in Florida over a non-resident 


must properly plead and establish personal jurisdiction over that non-resident. This proper 


pleading is accomplished via allegations that satisfy the statutory requirements of Florida’s long-


arm statute that is contained in section 48.193, Florida Statutes (2012). The litigant initiating the 


action must plead the specific acts or conduct which form the bases for subjecting the responding 


litigant to Florida’s jurisdiction in the initial complaint.5 Obtaining personal jurisdiction over a 


nonresident requires a statutory long-arm basis to assert jurisdiction, along with satisfaction of 


constitutional requirements of due process.6  


																																																													
1 This article was published in the November 2013 issue of the Florida Bar Journal. 
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In the seminal case of Venetian Salami Co. v. Parthenais, 554 So.2d 499, 502 (Fla. 1989), 


the Florida Supreme Court set forth a two-step process to determine if personal jurisdiction exists 


over a nonresident responding litigant.  The first step in the analysis is whether sufficient facts 


have been alleged to bring the action within the ambit of Florida’s long-arm statute.7  The second 


step, if the long-arm statute applies, requires the court to conduct a due process analysis, a 


component of which is the “minimum contacts” analysis.8 


Specific Jurisdiction Due Process 


Once the practitioner includes sufficient allegations within the pleading to bring the action 


within Florida’s long-arm statute, he or she should next make sure to include allegations that 


state the due process facts purported to connect the responding litigant to Florida. Personal 


jurisdiction can exist in two forms: specific, in which the alleged activities or actions of the 


responding litigant that form the underlying operative facts of the claim are directly connected to 


Florida; and general, in which the responding litigant’s connection with Florida is so substantial 


that no specific or enumerated relationship between the alleged wrongful actions and Florida is 


necessary.9  


Pursuant to Florida’s long-arm statute, section 48.193(1), Florida Statutes, a nonresident 


responding litigant may be subject to specific personal jurisdiction where the responding litigant 


committed any of the acts enumerated in the subsection within Florida and the cause of action 


arose from the act.10 Section 48.193(1), Florida Statutes, articulates when specific jurisdiction 


applies, and provides:  


Any person, whether or not a citizen or resident of this 
state, who personally or through an agent does any of the 
acts enumerated in this subsection thereby submits himself 
or herself and, if he or she is a natural person, his or her 
personal representative to the jurisdiction of the courts of 
this state for any cause of action arising from the doing of 
any of the following acts.  







APPENDIX A 


A-3 
	


(emphasis added). The statutory list of section 48.193(1), Florida Statutes, consists of specific 


acts that serve as a predicate for the exercise of specific personal jurisdiction over a nonresident. 


When the petitioning litigant alleges that the cause of action arose from the responding litigant’s 


specific acts as enumerated in section 48.193(1), Florida Statutes, (specific jurisdiction), the due 


process inquiry involves the trial court’s review of specific facts on a case-by-case basis to 


determine if due process is satisfied. The United States Supreme Court has issued several cases 


which set forth the proper specific jurisdiction due process analysis for practitioners to model 


when pleading and proving their case. These factors for specific jurisdiction due process analysis 


have evolved over the years.  


Substantive due process traces back to the United States Supreme Court decision in 


International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945), wherein the Court held that for 


purposes of preserving “traditional notions of fair play and substantial justice,” a state court may 


exercise personal jurisdiction over a nonresident responding litigant only so long as there exist 


“minimum contacts” between the responding litigant and the forum State.11 In 1958, the 


Supreme Court further clarified that the minimum contacts analysis only applies to situations in 


which the responding litigant has “purposefully avail[ed]” themselves of the privilege of 


conducting activities within the forum State, thus invoking the benefits and protections of the 


laws of that State.12 In 1980, the United States Supreme Court, in World–Wide Volkswagen 


Corp. v. Woodson, 444 U.S. 286 (1980), further explained the purpose of the minimum contacts 


requirement: 


The concept of minimum contacts, in turn, can be seen to 
perform two related, but distinguishable, functions. It 
protects the defendant against the burdens of litigating in a 
distant or inconvenient forum. And it acts to ensure that the 
States through their courts, do not reach out beyond the 
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limits imposed on them by their status as coequal 
sovereigns in a federal system. 


The World–Wide Volkswagen Court also detailed the “reasonableness” and “fairness” 


protections against inconvenient litigation, stating:  


We have said that the defendant’s contacts with the forum 
State must be such that maintenance of the suit “does not 
offend ‘traditional notions of fair play and substantial 
justice.” International Shoe Co. v. Washington, supra, at 
316, 66 S.Ct., at 158, quoting Milliken v. Meyer, 311 U.S. 
457, 463, 61 S.Ct. 339, 342, 85 L.Ed. 278 (1940). The 
relationship between the defendant and the forum must be 
such that it is “reasonable . . . to require the corporation to 
defend the particular suit which is brought there.” 326 U.S., 
at 317, 66 S.Ct., at 158. Implicit in this emphasis on 
reasonableness is the understanding that the burden on the 
defendant, while always a primary concern, will in an 
appropriate case be considered in light of other relevant 
factors, including the forum State's interest in adjudicating 
the dispute, see McGee v. International Life Ins. Co., 355 
U.S. 220, 223, 78 S.Ct. 199, 201, 2 L.Ed.2d 223 (1957); the 
plaintiff's interest in obtaining convenient and effective 
relief, see Kulko v. California Superior Court, supra, 436 
U.S., at 92, 98 S.Ct., at 1697, at least when that interest is 
not adequately protected by the plaintiff's power to choose 
the forum, cf. Shaffer v. Heitner, 433 U.S. 186, 211, n. 37, 
97 S.Ct. 2569, 2583, n. 37, 53 L.Ed.2d 683 (1977); the 
interstate judicial system's interest in obtaining the most 
efficient resolution of controversies; and the shared interest 
of the several States in furthering fundamental substantive 
social policies, see Kulko v. California Superior Court, 
supra, 436 U.S., at 93, 98, 98 S.Ct., at 1697, 1700.13 


The World–Wide Volkswagen Court also noted that “foreseeability” is relevant, and the concept 


is satisfied when “the defendant’s conduct and connection to the forum State are such that he 


should reasonably anticipate being haled into court there.”14  
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Thus, today’s practitioner should plead, and be prepared to prove, the responding litigant’s 


minimum contacts with Florida as established by section 48.193(1), Florida Statutes. Generally, 


there are three things today’s practitioner should plead and be prepared to prove.  First, all facts 


that give context to how the responding litigant purposefully availed themselves of the privilege 


of conducting activity within Florida, thereby, invoking the protections of Florida.  Second, any 


other relevant factors that show why it is reasonable and fair to conduct the litigation in Florida 


(given the responding litigant’s connection to Florida, and the location of the parties, the 


evidence and the witnesses).  Lastly, any other arguments explaining why litigating in Florida is 


judicially efficient, reasonable and fair.  


Examples of Minimum Contacts 


Determining whether a nonresident responding litigant has sufficient minimum contacts with 


Florida to justify exercise of personal jurisdiction over the litigant requires examination of the 


quality and nature of responding litigant's activity.15 Sufficient minimum contacts can include 


telephonic, electronic, or written communications to Florida from an outside state without the 


need for the responding litigant to have been physically present in the state if the alleged cause of 


action arises from the specific communications.16 For example, a California resident's numerous 


telephone interviews with a Florida journalist established sufficient minimum contacts such that 


the California resident could reasonably anticipate being haled into court in Florida for allegedly 


defamatory statements he made for a story the California resident knew would be published in 


Florida.17 Of note, even a single act connecting the responding litigant with Florida may justify 


long-arm personal jurisdiction when the single act creates a substantial connection to Florida.18  


Thus, in a recent Florida case, the Florida court held that a litigant could assert personal 


jurisdiction over a nonresident former wife who allegedly violated Florida’s Security of 


Communications Act based on her alleged illegal recording of telephone calls in North Carolina 
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placed by her former husband in Florida.19 The former husband’s pleading, which alleged the 


intentional tort of a violation of Florida’s Security of Communications Act, was held to properly 


allege sufficient jurisdictional facts required under Florida’s long-arm jurisdiction statute, 


because the illegal interception occurred where the intercepted statement was made. In reaching 


its holding, the court noted that the responding litigant’s actions were not the “random, fortuitous 


or attenuated actions that courts seek to avoid pinning jurisdiction upon.”20 Thus, the practitioner 


will seek to establish the relevant actions as specific, intentional, and substantive.  


General Jurisdiction Due Process 


A nonresident responding litigant may be subject to general personal jurisdiction, 


pursuant to section 48.193(2), Florida Statutes, as follows: 


A defendant who is engaged in substantial and not isolated 
activity within this state, whether such activity is wholly 
interstate, intrastate, or otherwise, is subject to the 
jurisdiction of the courts of this state, whether or not the 
claim arises from that activity.  
 


(emphasis added).When the petitioning litigant alleges that the responding litigant is subject to 


general personal jurisdiction in Florida, pursuant to section 48.193(2), Florida Statutes, the due 


process inquiry involves a review of three primary questions. The three questions for review 


when the court considers whether to exercise general long-arm personal jurisdiction are: 1) has 


the responding litigant engaged in activities that are “sufficiently substantial” and of such a 


nature as to permit the Florida court to entertain a cause of action against the nonresident where 


the cause of action arose from activities entirely distinct from its activities in Florida?21; 2) has 


the responding litigant engaged in “continuous and systematic general contacts” necessary to 


satisfy due process?22; and, 3) overall, is the exercise of the court’s jurisdiction “reasonable”?23 


The “reasonableness” test found in World–Wide Volkswagen Corp.  and Asahi Metal Indus. Co., 


v. Super. Ct. of Cal., Solano Cnty., 480 U.S. 102 (1987), applies to both the specific jurisdiction 
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due process analysis and the general jurisdiction due process analysis. 24  A showing of 


substantial, continuous, and systematic contacts must be made to support general jurisdiction.25 


The reasonableness determination will rarely prevent a court from exercising general jurisdiction 


over a responding litigant, because the general jurisdiction inquiry is so demanding.26 The 


practitioner should plead, and be prepared to prove, the responding litigant’s substantial 


continuous and systematic contact with Florida, along with the relevant factors that show why 


it is reasonable and fair to conduct the litigation in Florida. 


For purposes of the exercise of general personal jurisdiction under Florida's long-arm statute, 


the nonresident responding litigant’s contacts with Florida must be so extensive to be tantamount 


to a defendant being constructively present in the state to such a degree that it would be 


fundamentally fair to require it to answer in the state's courts in any litigation arising out of any 


transaction or occurrence taking place anywhere in the world.27 When a responding litigant’s 


actions meet the general jurisdiction requirements under section 48.193(2), Florida Statutes, and 


related case law, the “minimum contacts” due process analysis under a section 48.193(1), 


Florida Statutes, specific jurisdiction inquiry will also be satisfied. However, the reverse is not 


true—meeting the “minimum contacts” due process inquiry for specific jurisdiction will not 


necessarily be sufficient to prove general jurisdiction.28  


Practitioners should take care not to overlook the fact that the required due process review in 


the two-step personal jurisdiction analysis differs depending on whether specific jurisdiction or 


general jurisdiction is asserted.29 Although the factors listed herein will provide a solid basis for 


proper pleading, note that courts have provided that “the facts of each case must always be 


weighed in determining whether personal jurisdiction would comport with fair play and 


substantial justice,” and, “any talismanic jurisdictional formulas,” are expressly rejected.30 If 
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jurisdiction is contested, the trial court will ultimately make a fact specific determination 


regarding jurisdiction after an evidentiary hearing. Sufficiently detailed pleadings that squarely 


address the principles raised by the United States Supreme Court cases cited herein will provide 


today’s practitioner with a solid foundation for pleading and proving jurisdiction. If Florida’s 


long-arm statute applies, the trial court must then ultimately determine whether there are 


sufficient contacts on the part of the defendant to satisfy due process requirements “such that the 


maintenance of the suit does not offend ‘traditional notions of fair play and substantial 


justice.’”31  The rules and procedures for alleging and proving (or disproving) long-arm 


jurisdiction in Florida must be strictly followed.32  Unless the bases for claiming long-arm 


service are specifically alleged in the petition, any service on a responding litigant outside of 


Florida is subject to dismissal, as described herein.  


Personal Jurisdiction and the Internet 


The internet has bred complex personal jurisdiction issues, which have resulted in a further 


evolution of personal jurisdiction jurisprudence. In Hanson v. Denckla, 357 U.S. 235, 250–51 


(1958), the Supreme Court noted that “[a]s technological progress has increased the flow of 


commerce between States, the need for jurisdiction has undergone a similar increase.” The 


Supreme Court also observed that jurisdiction cannot be avoided “merely because the defendant 


did not physically enter the forum state.”33  The seminal federal case addressing the internet’s 


impact on the jurisdictional due process analysis is Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 


F. Supp. 1119 (W.D. Pa., 1997).  


In Zippo, the  manufacturer of “Zippo” tobacco lighters brought suit in Pennsylvania against 


Zippo Dot Com, Inc., for trademark dilution, infringement, and false designation under the 


Lanham Act due to Zippo Dot Com, Inc.’s use of the internet domain names “zippo.com,” 


“zippo.net,” and “zipponews.com.”34 The defendant sought to dismiss the complaint for lack of 
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long-arm personal jurisdiction on the basis that its contacts with the state of Pennsylvania were 


almost exclusively via the internet through the use of a company website.35  The court, in Zippo, 


noted, “the likelihood that personal jurisdiction can be constitutionally exercised is directly 


proportionate to the nature and quality of commercial activity that an entity conducts over the 


Internet.”36  In Zippo, the court outlined a sliding scale test to determine whether to assert 


jurisdiction over a nonresident defendant in an internet context.37 This sliding scale test looks to 


a website's characteristics to place the website on a spectrum of interactivity.38 On one end of the 


spectrum is a “passive” website in which “a defendant has simply posted information on an 


Internet Web site which is accessible to users in foreign jurisdictions.”39 Such a passive website 


is not grounds for exercise of personal jurisdiction over the nonresident owner or operator of the 


website.40 On the other end of the spectrum are active “situations where a defendant clearly does 


business over the Internet.”41 When a responding litigant purposefully avails itself of doing 


business in a state by doing business over the internet and into that state, that responding litigant 


can be subject to personal jurisdiction in that state.42 Finally, in the middle is the grey area where 


“a user can exchange information with the host computer,” which requires an examination of 


“the level of interactivity and commercial nature of the exchange of information that occurs on 


the Web site” prior to reaching a conclusion of whether personal jurisdiction is satisfied.43   


Florida courts have not wholly adopted the federal Zippo sliding scale framework; however, 


Florida courts have used the Zippo sliding scale as a part of their personal jurisdiction analysis.44 


The Florida cases that address personal jurisdiction in the context of the internet often cite to the 


Florida Supreme Court case of Wendt v. Horowitz, 822 So.2d 1252 (Fla. 2002), as a starting 


point for analysis. In Wendt, the Florida Supreme Court provided that “in order to commit a 


tortious act in Florida a defendant’s physical presence is not required.”45 The Wendt court further 
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expressly held that “telephonic, electronic, or written communications into Florida may form the 


basis of personal jurisdiction under section 48.193(1)(b), if the alleged cause of action arises 


from the communications.”46  Similarly, Florida courts have held that e-mails into Florida give 


rise to personal jurisdiction under section 48.193(1)(b), Florida Statutes.47  


Likewise, allegedly defamatory comments posted in an internet chat room accessed by 


Florida residents, also can give rise to personal jurisdiction in a defamation action.48  In Internet 


Solutions Corporation v. Marshall, 39 So.3d 1201 (Fla. 2010), the Florida Supreme Court stated 


that “relevant case law reveals that courts interpreting Florida law in the context of the Web have 


applied differing approaches.”49  The Florida Supreme Court has declined to adopt as a bright 


line test the active/passive distinction of Zippo.50  As a Florida court recently noted, “the United 


States Supreme Court created the minimum contacts test to determine if jurisdiction is 


constitutionally proper and no exception to this doctrine has been carved out for situations in 


which internet activity is part of the fact pattern.”51  Going back to the United States Supreme 


Court case of Burger King Corp. v. Rudzewicz, “the facts of each case must always be weighed 


in determining whether personal jurisdiction would comport with fair play and substantial 


justice,” and, “any talismanic jurisdictional formulas,” were expressly rejected.52 Other courts 


have found that a rigid adherence to the Zippo test is likely to lead to erroneous results, and 


Florida courts have agreed.53  The Florida Supreme Court, in Internet Solutions Corporation v. 


Marshall, allows for the “active” and “passive” analysis of Zippo, to be a part of the analysis, 


but not all of the analysis, stating, in a specific jurisdiction case, that “the issues of whether [the 


defendant] targeted a Florida resident, whether [the defendant] purposefully directed her post at 


Florida, or whether [the defendant's] website is ‘active’ or ‘passive’ could be properly considered 


in the due process analysis.”54  Thus far, Florida courts have adopted the view that traditional 
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personal jurisdiction analysis (as described hereinabove), whether general or specific, does not 


fundamentally change when the internet is involved in the controversy.55 


Personal Jurisdiction and the Corporate Shield Doctrine 


The recent Florida Supreme Court case Kitroser v. Hurt, 85 So.3d 1084 (Fla. 2012), examines 


jurisdiction principles involving employees of a foreign corporation who committed tortious acts 


in Florida. Employees of the company, Airgas Carbonic, Inc., “Airgas,” allegedly negligently 


trained a fellow employee in Florida, who then negligently operated an Airgas truck which 


struck the decedent’s automobile, causing her death.56 The plaintiffs argued that if individuals 


commit tortious acts while present in the state of Florida, then Florida has personal jurisdiction 


over those individuals and those individuals may be sued in a Florida court regardless of 


employment status.57 The non-resident employees attempted to invoke the corporate shield 


doctrine. These non-resident employees argued that because the alleged actions occurred within 


the scope of their employment, the Florida court could not exercise personal jurisdiction over 


them.58 The “corporate shield” doctrine, also referred to as the “fiduciary shield” doctrine, 


provides that acts performed by a person exclusively in his corporate capacity in a foreign state 


may not form the predicate for the exercise of personal jurisdiction over the employee in 


Florida.59  The rationale behind the corporate shield doctrine is that it is unfair to force an 


individual to defend an action filed against him personally Florida when the individual’s only 


relevant contacts are acts performed totally outside the forum state and for the exclusive benefit 


of his employer.60  The Florida Supreme Court resolved this question, and held:  


Where an individual, nonresident defendant commits 
negligent acts in Florida, whether on behalf of a corporate 
employer or not, the corporate shield doctrine does not 
operate as a bar to personal jurisdiction in Florida over the 
individual defendant. Jurisdiction properly applies to “any 
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person” who commits torts “within this state.” § 48.193, 
Fla. Stat. (2011).61  


(emphasis added).  


Defending a Suit Involving Long-Arm Personal Jurisdiction 


How can a non-resident responding litigant defeat an allegation in a pleading alleging the 


Florida court’s personal jurisdiction over him or her? To avoid any personal jurisdiction resulting 


through submission to the court’s jurisdiction, while at the same time contesting the lack of 


jurisdiction, the initial burden (practically speaking)62 rests on the responding litigant to first 


make only a special appearance and then to raise an objection to personal jurisdiction.63  An 


objection to personal jurisdiction may be made either in an initial pleading or by a motion to 


dismiss.64  If not raised by pleading or motion, with a special appearance, the objection is 


waived.65 If the responding litigant in this circumstance files a pleading or a motion without 


asserting the court’s lack of personal jurisdiction, the responding litigant will be deemed to have 


made a general appearance before the court and to have waived any objection to personal 


jurisdiction.66 


Additionally, the responding litigant should be careful not to seek any affirmative relief that 


could operate to waive his or her objection to personal jurisdiction.67  A responding litigant may 


manifest consent to a court's in personam jurisdiction in any number of ways, including: failure 


to interpose a jurisdictional defense; acquiescence in the prosecution of a cause in a given forum; 


or, submission implied from conduct.68 The Florida Supreme Court has held, “a defendant 


waives a challenge to personal jurisdiction by seeking affirmative relief—such requests are 


logically inconsistent with an initial defense of lack of jurisdiction.”69  For purposes of a waiver 


of a personal jurisdiction defense, “affirmative relief” is relief through which a responding 


litigant maintains an action independently of the petitioning litigant’s claim which the litigant 
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seeks a recovery.70  However, a party may take defensive actions so long as such requests are 


consistent with the initial defense of lack of jurisdiction and do not constitute “affirmative 


relief.”71  Permissible defensive actions include a request for attorney’s fees necessary to 


prosecute a motion to dismiss for lack of jurisdiction;72 a motion to dismiss for forum non 


conveniens;73 a request for a stay;74and, a request for production of documents related only to the 


issue of jurisdiction.75  Consequently, if you are a practitioner representing a responding litigant 


who contests personal jurisdiction, you should file a special appearance, a motion to quash 


service of process, and a motion to dismiss for lack of jurisdiction prior to any further pleadings 


or motions. 


Florida's long-arm statute is to be strictly construed by trial courts when hearing a motion 


to dismiss for lack of personal jurisdiction.76  If the petitioning litigant fails to allege any basis 


for long-arm jurisdiction, then the responding litigant’s motion to dismiss should be granted 


without hearing.77  In this circumstance, it may be unnecessary for the responding litigant to do 


anything more than file an unsworn motion simply stating that the allegations of the petitioning 


litigant’s complaint are legally insufficient.78  Note that the petitioning litigant who seeks to 


obtain jurisdiction over a responding litigant under Florida’s long-arm statute may meet the 


initial burden of showing a jurisdictional basis by pleading the statutory basis for service without 


pleading supporting facts.79 When the petitioning litigant pleads a prima facie case establishing 


long-arm jurisdiction, a motion to dismiss for lack of jurisdiction is insufficient unless it 


establishes a factual basis to dispute the petitioning litigant’s allegations.80 To adequately contest 


a basis for jurisdiction, the responding litigant in filing the motion to dismiss should establish in 


the record via an affidavit, deposition, or other sworn proof the facts relied upon by the 


responding litigant to contest jurisdiction.81 
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Once the responding litigant files a motion to dismiss and supporting proof, the burden 


shifts back to the petitioning litigant to file affidavits, depositions, or other proof in support of 


the position that long-arm jurisdiction exists.82 The Florida Supreme Court has indicated that in 


such circumstances, the petitioning litigant can then conduct discovery to establish the facts 


necessary to file an opposing affidavit in response to the responding litigant’s affidavit 


challenging long-arm jurisdiction.83 At this juncture, if the petitioning litigant fails to respond to 


the burden that has now shifted to the petitioning litigant, the court may grant the responding 


litigant’s motion to dismiss.84 Once the burden shifts back to the petitioning litigant, the 


petitioning litigant must show by competent proof that the facts justify application of the long-


arm statute.85  The parties each bear the ultimate burden of proof to offer competent evidence 


concerning jurisdiction. If affidavits in support of and contesting long-arm jurisdiction are 


factually reconcilable, the court can resolve the issue at that time without a hearing.86  Once both 


parties offer factually irreconcilable competent facts relative to jurisdiction, the court must then 


hold an evidentiary hearing to resolve the jurisdiction question.87  The hearing to address the 


applicability of the long-arm statute is in the nature of a “mini-trial” at which time the issue of 


the applicability of the long-arm statute is decided.88 Knowledge of the statutes and case law 


cited herein will assist today’s practitioners to effectively plead, prove, and defend cases with 


long-arm personal jurisdiction issues, especially when noted technologies are involved.  


Conclusion 


 Long-arm personal jurisdiction jurisprudence continues to evolve factually in light of 


new technologies. In the context of personal jurisdiction and the internet, and the World Wide 


Web, Florida courts have generally remained true to the two-pronged jurisdictional analysis first 


enunciated in Venetian Salami Company v. Parthenais and the underlying United States 


Supreme Court cases addressing the due process component of the analysis. When prosecuting a 
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civil action against a non-resident responding litigant, the petitioning litigant must allege a 


statutory basis for long-arm jurisdiction. When the petitioning litigant files a complaint which 


simply pleads the language of the statute, this is minimally sufficient for an initial pleading. If 


challenged, the long-arm allegations must be proven using the procedures and principles of law 


described herein. Failure to properly plead and prove long-arm jurisdiction relative to a non-


resident responding litigant subjects any resulting judgment to collateral attack at any time.89 


__________________________________ 
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I.  AGREEMENTS 


 


A.  Prenuptial/Postnuptial Agreements 


 
First District 


Second District 


ERROR TO INCLUDE AS MARITAL ASSET IN EQUITABLE DISTRIBUTION 
SCHEME THE PORTION OF VALUE OF FORMER HUSBAND’S PREMARITAL 
HOME ATTRIBUTABLE TO APPRECIATION AND CONTRIBUTION OF MARITAL 
FUNDS TO PAY DOWN HOME EQUITY LINE OF CREDIT AND MORTGAGE 
WHERE PRENUPTIAL AGREEMENT PROVIDED THAT HUSBAND WOULD BE 
ENTITLED TO ANY AND ALL EQUITY IN PREMARITAL HOME AND THAT WIFE 
WOULD NOT BE ENTITLED TO ANY INTEREST IN HOME UNLESS GRANTED 
SUCH INTEREST IN A FORMAL WRITTEN INSTRUMENT 
 
 The former husband appeals an amended final judgment of dissolution of marriage. First, 
the former husband argues that the trial court erred in including a portion of the value of the 
former husband’s premarital home as a marital asset in the equitable distribution scheme. On 
appeal, the former husband contends that the trial court erred in including the appreciation of the 
former husband’s premarital home as a marital asset in the equitable distribution schedule. He 
argues that the prenuptial agreement clearly provides that the former husband is entitled to any 
and all equity in his premarital home, including any enhanced value and appreciation, and that 
the former wife is not entitled to any interest or equity in the former husband’s premarital home. 
 
 1. “The appellee’s motion for rehearing is granted. The prior opinion dated 
December 30, 2015, if withdrawn, and the attached opinion is substituted therefor.” 
 
 2. “In the amended final judgment of dissolution, the trial court relied on four cases 
from this court, including Irwin v. Irwin, 857 So. 2d 247 (Fla. 2d DCA 2003).” 
 
 3. “In Irwin, this court held that the trial court erred in its interpretation of the 
prenuptial agreement entered into by the parties.” 
 
 4. “In the agreement, the wife waived and released all rights in the property and 
estate of the husband, whether he owned it prior to marriage or acquired it during marriage and 
regardless of title. Id. at 248.” 
 
 5. “The trial court concluded ‘that, as a consequence of these provisions, there was 
no marital property to divide.’ Id.” 
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 6. “On appeal, this court concluded that the trial court engaged in an ‘overbroad 
application of the waivers contained in the agreement.’ Id.” 
 
 7. “ ‘The agreement did not specifically reserve [the husband’s] marital earnings as 
his separate property, and thus did not exclude [the wife’s] claim to share in the value of assets 
purchased with those earnings. Nor did the agreement waive [the wife’s] claim to her rightful 
share of the marital asset consisting of the enhanced value of [the husband’s] separate property 
that resulted from the contribution of marital funds or labor.’ Id. at 248-49 (citations omitted) 
(emphasis added).” 
 
 8. “This court’s opinion in Irwin was recently disapproved of by the Florida 
Supreme Court.” 
  
 9. “In Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015), the supreme court 
approved a decision by the Fourth District holding that the broad language of the prenuptial 
agreement waived ‘the wife’s right to any asset titled in the husband’s name that was acquired 
during the marriage or that appreciated in value due to marital income or efforts during the 
marriage.’ Id. at 986 (quoting Hahamovitch v. Hahamovitch, 133 So. 3d 1008, 1015 (Fla. 4th 
DCA 2014)).” 
 
 10. “‘In the valid prenuptial agreement in this case, the wife waived and released any 
and all rights and claims to all property solely owned by the husband at the time of the agreement 
or acquired in the future. Specifically, the parties contracted that each would “keep and retain 
sole ownership, control, enjoyment and power of disposition with respect to all property, real, 
personal or mixed, now owned or hereby acquired by each of them respectively, free and clear of 
any claim by the other,” that “each party agrees that neither will ever claim any interest in the 
other’s property,” and if one party “purchases, [a]cquires, or otherwise obtains, property in 
[his/her] own name, then [that party] shall be the sole owner of same.” Accordingly, based on the 
plain meaning of this language, any property the husband owned at the time of execution of the 
premarital agreement and any property the husband acquired in his name after the execution of 
the agreement, including any enhancement in value or appreciation of such properties, are the 
husband’s nonmarital assets.’ Id. at 986-87 (footnote omitted).” 
 
 11. “The supreme court then briefly addressed the two cases with which the Fourth 
District had certified conflict: Irwin, 857 So. 2d 247, and Valdes v. Valdes, 894 So. 2d 264 (Fla. 
3d DCA 2004): 


 When a prenuptial agreement includes such broad provisions but does not 
specifically waive a spouse’s claim to the other spouse’s earnings, assets acquired 
with those earnings, and the enhanced value of the other spouse’s property 
resulting from marital labor or funds, the Second and Third Districts have held the 
prenuptial agreement is not sufficient to waive a spouse’s right to seek equitable 
distribution of such assets. See Irwin, 857 So. 2d 248-49; Valdes, 894 So. 2d at 
267. However, these distinctions run counter to a prenuptial agreement’s actual 
language that expressly encompasses all property solely owned by one spouse 
presently and in the future and that expressly waives all of the other spouse’s 
rights and claims in such property. 







  3 


Hahamovitch, 174 So. 3d at 987.” 
 
 12. “The supreme court disapproved Irwin and Valdes ‘to the extent they conflict 
with this decision.’ Id.” 
 
 13. “The agreement in this case provides that the husband shall be entitled to any and 
all equity in his premarital home and that the wife shall not be entitled to any interest in the 
husband’s premarital home unless granted such interest in a formal, written instrument.” 
 


14. “Even though the agreement does not specifically refer to any right to the 
appreciation or enhancement of the former husband’s premarital home, the broad language of the 
agreement expressly waives the former wife’s rights and claims in the property and is considered 
to include the appreciated or enhanced value of the property that occurs during the marriage.” 


 
15. “In light of the supreme court’s Hahamovitch decision and by virtue of its 


disapproval of Irwin and Valdes, we must reverse the trial court’s interpretation of the prenuptial 
agreement in this case and remand for the trial court to recalculate the equitable distribution 
scheme after excluding the $197, 226 amount that represents the appreciated or enhanced value 
of the former husband’s premarital home.” 


 
16. “On remand, the trial court may revisit the interrelated issue of attorney’s fees. 


See Conner v. Conner, 439 So. 2d 887, 887 (Fla. 1983); Santiago v. Santiago, 51 So. 3d 637, 639 
(Fla. 2d DCA 2011).” 
 
Felice v. Felice, 41 FLW D775 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 


Fifth District 


TRIAL COURT’S FINDING THAT PROPERTY TITLED SOLELY IN FORMER 
HUSBAND’S NAME WAS FORMER WIFE’S SEPARATE PROPERTY WAS 
CONTRARY TO EXPRESS PROVISIONS OF THE PARTIES’ PRENUPTIAL 
AGREEMENT 
 
 Former husband appealed claiming that the trial court misinterpreted the parties’ 
prenuptial agreement when it determined that the home located at 84 Pennypacker Lane, Palm 
Coast, Florida was former wife’s separate property.  The evidence introduced at trial was 
undisputed and demonstrated that the real estate had ultimately been transferred to former 
husband’s sole name, and that is how it remained titled at the time of trial.   There were two 
provisions of the prenuptial agreement relevant to the property issue, Section 1 as to “Separate 
Property of Each Party” and Section 5 as to “Other Real Estate.”  Section 1 provided in pertinent 
part that neither party “agrees not to make any claim or demand on the separate property of the 
other….”  Section 5 provided in pertinent part that “If a party acquires such property in his or 
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hew sole name, it shall be said party’s separate property for purposes of this Agreement….The 
rights of the parties with respect to such property shall be governed by this Agreement unless 
they agree to some other treatment of such property un a written instrument amending this 
Agreement.”  In reversing and remanding with directions to amend the final judgment to award 
the Pennypacker home to the former husband, the District Court held: 
 
 1. “’A trial court’s interpretation of a prenuptial agreement is reviewed de novo, as 
such agreements are governed by the law of contracts.’” 
  
 2.  “’Where a contract is clear and unambiguous, it must be enforced pursuant to its 
plain language.’” 
 
 3. “Furthermore, where, as here, we are addressing ‘a question of law arising from 
undisputed facts,’ our review is de novo.” 
 
 4. “When Former Wife first acquired the…property in her sole name, by the plain 
language of the agreement, this became her separate property.  Section 1 of the agreement 
permitted [her]…to dispose of her property…which [she] did by thereafter executing a quitclaim 
deed and transferring the property to Former Husband.  At that point, the…property became 
Former Husband’s…and it remained his…when he filed his petition for dissolution of marriage.” 
 
 5. “Since neither party attempted to vacate or rescind the prenuptial agreement, the 
trial court was obligated to enforce its clear terms and distribute the Pennypacker property to 
Former Husband.” 
 
Colino v. Colino, 41 FLW D1990 (Fla. 5th DCA 2016) 
 
TRIAL COURT’S FINDING THAT PROPERTY TITLED SOLELY IN FORMER 
HUSBAND’S NAME WAS FORMER WIFE’S SEPARATE PROPERTY WAS 
CONTRARY TO EXPRESS PROVISIONS OF THE PARTIES’ PRENUPTIAL 
AGREEMENT 
 
 Former husband appealed claiming that the trial court misinterpreted the parties’ 
prenuptial agreement when it determined that the home located at 84 Pennypacker Lane, Palm 
Coast, Florida was former wife’s separate property.  The evidence introduced at trial was 
undisputed and demonstrated that the real estate had ultimately been transferred to former 
husband’s sole name, and that is how it remained titled at the time of trial.   There were two 
provisions of the prenuptial agreement relevant to the property issue, Section 1 as to “Separate 
Property of Each Party” and Section 5 as to “Other Real Estate.”  Section 1 provided in pertinent 
part that neither party “agrees not to make any claim or demand on the separate property of the 
other….”  Section 5 provided in pertinent part that “If a party acquires such property in his or 
hew sole name, it shall be said party’s separate property for purposes of this Agreement….The 
rights of the parties with respect to such property shall be governed by this Agreement unless 
they agree to some other treatment of such property un a written instrument amending this 
Agreement.”  In reversing and remanding with directions to amend the final judgment to award 
the Pennypacker home to the former husband, the District Court held: 







  5 


 
 1. “’A trial court’s interpretation of a prenuptial agreement is reviewed de novo, as 
such agreements are governed by the law of contracts.’” 
  
 2.  “’Where a contract is clear and unambiguous, it must be enforced pursuant to its 
plain language.’” 
 
 3. “Furthermore, where, as here, we are addressing ‘a question of law arising from 
undisputed facts,’ our review is de novo.” 
 
 4. “When Former Wife first acquired the…property in her sole name, by the plain 
language of the agreement, this became her separate property.  Section 1 of the agreement 
permitted [her]…to dispose of her property…which [she] did by thereafter executing a quitclaim 
deed and transferring the property to Former Husband.  At that point, the…property became 
Former Husband’s…and it remained his…when he filed his petition for dissolution of marriage.” 
 
 5. “Since neither party attempted to vacate or rescind the prenuptial agreement, the 
trial court was obligated to enforce its clear terms and distribute the Pennypacker property to 
Former Husband.” 
 
Colino v. Colino, 41 FLW D1990 (Fla. 5th DCA 2016) 
 


 


B.  Marital Settlement Agreements 


 
First District 


Second District 


Third District 


TERMS OF MARITAL SETTLEMENT AGREEMENT ESTABLISHED AN UNALLO-
CATED LUMP SUM TO BE PAID AS CHILD SUPPORT FOR FOUR CHILDREN, SO 
THAT THERE WAS NO AUTOMATIC REDUCTION OR STEP-DOWN AMOUNT 
UPON EMANCIPATION OF ANY ONE OF THE CHILDREN 
 
 Appellant appealed an order and the District Court held: 
 
 1. “We agree with Appellee that the terms of the Marital Settlement Agreement 
established an unallocated lump sum to be paid by Appellant as child support for the parties’ four 
children.” 
 
 2. “Given the language of the Marital Settlement Agreement, there was no automatic 
reduction or step-down amount upon emancipation of any one of the parties’ four children.” 
 







  6 


 3. “Accordingly, Appellant was required to file a petition for modification of his 
child support obligation. See State, Dept. of Rev. ex rel. Ortega v. Ortega, 948 So. 2d 855 (Fla. 
3d DCA 2007) (holding that a parent paying unallocated child support must petition the court to 
reduce the amount when one child reaches majority age); Hammond v. Hammond, 492 So. 2d 
837 (Fla. 5th DCA 1986) (same).” 
 
Alvarado v. Dep’t of Revenue o/b/o Alvarado, 41 FLW D1457 (Fla. 3d DCA 2016) 
 


Fourth District 


TRIAL COURT ERRED IN ENTERING DEFICIENCY JUDGMENT ORDERING 
HUSBAND TO PAY ADDITIONAL MONIES TO WIFE OVER AND ABOVE 
PROCEEDS FROM SALE OF MARITAL HOME WHEN THE PROCEEDS WERE 
INSUFFICIENT TO FULLY COMPENSATE THE WIFE FOR ONE-HALF OF THE 
PAYMENTS SHE MADE ON MORTGAGE WHERE PARTIES’ AGREEMENT 
ENVISIONED THE SALE PROCEEDS AS THE EXCLUSIVE SOURCE OF 
PAYMENTS UNDER THE AGREEMENT 
 
 Appellant and his ex-wife divorced in 2012 and entered into an MSA. They agreed to sell 
the marital home and split any proceeds equally. They further agreed, “it is the goal of the parties 
to avoid paying any shortfall or deficit in the event the outstanding balances on the mortgage on 
the residence are grater than the proceeds of the sale.” Under the agreement the wife had 
exclusive use and possession of the marital home until its sale. While she was living in the home 
pending sale, the wife was responsible for paying the first mortgage on the property, while the 
husband paid the HELOC, an installment loan, and alimony payments to the wife. Each spouse 
was “entitled to credit or reimbursement from the other party’s share of the proceeds [of the sale 
of the home] for one-half of the payments that he or she made on the first mortgage, HELOC, 
and the installment loan” from the divorce through the date of the sale. 
 The wife ultimately made payments of approximately $125,000. The husband paid 
approximately $25,000 toward the HELOC and installment loan. The sale of the residence netted 
proceeds of approximately $64,000. The wife moved for an order to enforce the MSA and 
determine the disposition of the sale proceeds. Appellant, husband, agreed the wife was entitled 
to all of the proceeds of the sale, but the trial court found the wife was entitled to additional 
funds and entered a judgment against the husband in the amount of $18,161.77. The husband 
appeals, arguing the terms of the MSA limited the wife’s recovery to the monies received from 
the proceeds of the sale of the home. The District Court held: 
 
 1. “ ‘The interpretation of the wording and meaning of the marital settlement 
agreement, as incorporated into the final judgment, is subject to de novo review.’ Reilly v. Reilly, 
94 So. 3d 693, 696 (Fla. 4th DCA 2012) (quoting Kipp v. Kipp, 844 So. 2d 691, 693 (Fla. 4th 
DCA 2003)).” 
 
 2. “A marital settlement agreement is interpreted like any other contract. Id.” 
 
 3. “ ‘[A]bsent any evidence that the parties intended to endow a special meaning in 
the terms used in the agreement, the unambiguous language is to be given a realistic 
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interpretation based on the plain, everyday meaning conveyed by the words.’ Kipp, 844 So. 2d at 
693.” 
 
 4. “Courts are not to rewrite terms that are ‘clear and unambiguous.’ Cole v. Cole, 
95 So. 3d 369, 371 (Fla. 3d DCA 2012).” 
 
 5. “There are two key provisions of the contract pertinent to the dispute in this case.”  
 
 6. “First, the parties established a clear intent ‘to avoid paying any shortfall or 
deficit’ as a result of the contract.” 
 
 7. “The terms of the contract state that the parties wished to avoid a deficit ‘in the 
event the outstanding balances on the mortgage on the Residence are greater than the proceeds of 
the sale.’ ” 
 
 8. “However, these statements appear to be contradictory-- if the outstanding 
balance owed to the mortgage lender is greater than the proceeds of the sale, a deficit already 
exists.” 
 
 9. “A more reasonable construction of this language is a general preference against 
deficit payments to the other party arising from the mortgage.” 
 
 10. “More importantly, the contract states that the parties ‘are entitled to credit or 
reimbursement from the other party’s share of the proceeds...’ (emphasis added).” 
 
 11. “The plain meaning of this phrase is clear-- reimbursement comes from the 
proceeds of the sale.” 
 
 12. “There is no alternative source of funding provided, not does the contract allow 
for a deficiency in the event the proceeds are insufficient to fully compensate the creditor 
spouse.” 
 
 13. “Had the parties intended this to be a general debt obligation, such a contract 
would have been simple to craft, as they simply could have omitted the ‘from the other party’s 
share of the proceeds’ clause.” 
 
 14. “Given that the parties chose to include this language in the contract, it must be 
given some meaning.” 
 
 15. “Here, that meaning is clear.” 
 
 16. “The wife argues the MSA requires that she receive reimbursement for half of her 
payments, regardless of the source of the funds.” 
 
 17. “As discussed above, the plain terms of the contract do not compel such an 
outcome.” 
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 18. “Nor does our earlier holding in Reilly require reversal.” 
 
 19. “In Reilly, a divorcing couple entered into an MSA which required the husband to 
pay the wife a sum ‘from his share of the closing proceeds [from the sale of the marital home] as 
and for equitable distribution’ in exchange for his retention of his full IRA account in the 
equitable distribution of the marital assets. Reilly, 94 So. 3d at 696.” 
 
 20. “Although the sale of the home was insufficient to provide for the husband’s 
payment to the wife, the trial court ordered the husband to pay the sum from another source. Id. 
at 696.” 
 
 21. “We affirmed, explaining that the clause mandating payment ‘from ... the closing 
proceeds’ did not create a condition precedent, but merely established a source for the payment. 
Id. at 697.” 
 
 22. “While the contract in Reilly, like the one at issue here, was ‘silent as to what 
would happen if the proceeds were not enough,’ the payment in that case was ‘specifically 
labeled as and for equitable distribution and is owed to the former wife.’ Id.” 
 
 23. “The current case is distinguishable.” 
 
 24. “In Reilly, the debt owed to the wife was in exchange for the receipt of the 
husband’s full IRA in the equitable distribution, wholly apart from the use or sale of the home, 
and the trial court’s order requiring payment was necessary to effectuate a fair settlement.” 
 
 25. “Here, on the other hand, Appellant did not owe any debt to the wife arising from 
the divorce that would require payment from another source in order to create an equitable 
distribution.” 
 
 26. “We further note that interpreting the contract to prevent the entry of a deficiency 
judgment would not result in an unjust or absurd construction.” 
 
 27. “While our interpretation results in the wife being responsible for more than half 
the mortgage payments during the period prior to sale of the home, she had exclusive possession 
and use of the home during the approximately twenty-month period between the divorce and the 
sale of the home.” 
 
 28. “Reading the plain terms of the contract to place the risk of unequal payments on 
the sole occupant of the home is not inherently unfair.” 
 
 29. “The plain meaning of the terms used in the contract specify that payment from 
Appellant to the wife is to be made ‘from [his] share of the proceeds’ of the sale of the marital 
home.” 
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 30. “This clause, combined with the parties’ stated goal of avoiding deficit payments, 
leads to the conclusion that the contract envisioned the sale proceeds as the exclusive source of 
payments under the contract.” 
 
 31. “Because the contract does not authorize deficiency judgments, the trial court’s 
entry of such an order was erroneous and is therefore reversed.” 
 
Feliciano v. Munoz-Feliciano, 41 FLW D1074 (Fla. 4th DCA 2016) 
 
PORTIONS OF ORDER FINDING MOTHER IN CONTEMPT FOR UNILATERALLY 
MAKING DECISIONS REGARDING CHILDREN’S RELIGION, DIRECTING THAT 
CHILDREN BE RAISED UNDER REFORM JUDAISM  UNLESS PARTIES AGREE 
OTHERWISE, DIRECTING THAT ORTHODOX JEWISH ACTIVITIES BE 
CHANGED BACK TO REFORM JEWISH ACTIVITIES, PREVENTING MOTHER 
FROM HAVING CHILDREN FOLLOW HER BELIEFS AND PRACTICES WHEN 
THEY ARE WITH HER, AND REQUIRING HER NOT TO ENGAGE IN ACTIONS 
DESIGNED TO MODIFY CHILDREN’S BELIEF FROM REFORM JUDAISM WERE 
IMPERMISSIBLE WHERE, ALTHOUGH FATHER ALLEGED GENERALLY THAT 
CHILDREN WERE CONFUSED BY MOTHER’S MORE STRICT RELIGIOUS 
PRACTICES AND DIFFERENCES IN DIET BETWEEN THE PARENTS’ HOMES, 
THERE WAS NO EVIDENCE OF HARM THAT WOULD ALLOW COURT 
INTERFERENCE, AND FATHER’S MAIN CONCERN WAS THAT FRIDAY PICKUP 
TIME FOR RELIGIOUS EDUCATION AFTERCARE PROGRAM IN WHICH 
MOTHER ENROLLED CHILDREN WAS NOT COMPATIBLE WITH HIS WORK 
SCHEDULE AND PRESENTED A PROBLEM ON HIS VISITATION DAYS  
 
 The mother appeals an order finding her in contempt for making major decisions 
regarding her children’s religious education contrary to a marital settlement agreement providing 
for joint decision-making with the children’s father. The parties are Jewish, with two children. 
The MSA provided for shared parental responsibility and the parties agreed that major decisions 
would be made jointly whenever possible. In 2014 the father moved to hold the mother in 
contempt for sending the children to Chabad aftercare instead of public school aftercare. He had 
no objection as long as the mother made arrangements to watch the children from release at 4:00 
p.m. on Fridays until 6:00 when he got out of work. A magistrate found that the mother did not 
violate the court order and recommended a denial of the father’s motion. The trial court adopted 
the finding and recommendation. Again in 2015 the father moved for contempt and to enforce 
the MSA, complaining that the mother was unilaterally making major decisions regarding the 
children’s religious practices and education. The motion alleged she unilaterally enrolled them in 
an Orthodox religious aftercare program and was following Orthodox Jewish law and customs 
without his input or agreement. He again alleged that the aftercare program was causing him 
problems with his work schedule. At the hearing, he informed the court that although he believed 
it confused the children, he did not object to the mother raising them in a different aspect of the 
religion or them attending Chabad aftercare on the days they were with the mother. His concern 
was with aftercare on his days. According to the father, they practiced Reform Judaism during 
the marriage and the children are confused by the more strict religious and cultural differences 
that affect daily life. The mother disagreed. She testified that the children had attended 
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conservative and Orthodox temples during their marriage. She also agreed to pick up the children 
on Fridays to help the father with his schedule. The trial court granted the father’s motion in part. 
It did not find the mother in contempt for the sending the children to Chabad aftercare, although 
it found that aftercare was an appropriate subject for shared parental responsibility. The court 
ordered that the children can attend Chabad as long as the parties can agree about picking up the 
children on Fridays. But the court did find the mother in contempt for unilaterally changing the 
religion of the minor children. The order provided for the children to be raised under Reform 
Judaism unless the parties reach another agreement. The court explained that the mother “is free 
to practice any religious beliefs she wishes, but cannot unilaterally modify the children’s beliefs 
and practices or have the children follow her beliefs and practices when they are residing with 
her.” 
 The mother argues that, because there is no evidence that the children are harmed by her 
faith, the contempt ruling impermissibly impinges on her own religious freedom. The District 
Court held: 
 
 1. “Because the principal concern of the ... (the father) was with the scheduling of 
afterschool care and there was no evidence the children are harmed by exposure to conservative 
or orthodox religious beliefs or practices, we reverse.” 
 
 2. We have recognized that a trial court cannot ‘preclude the custodial parent of one 
religious faith from actively influencing the training of the child inconsistently with the different 
religious faith of the other parent, and require the custodial parent to raise the child in the other 
parent’s faith and cooperate with the other parent in effecting the result.’ Abbo v. Briskin, 660 
So. 2d 1157, 1158 (Fla. 4th DCA 1995).” 
 
 3. “In Mesa v. Mesa, 652 So. 2d 456 (Fla. 4th DCA 1995), we explained that courts 
have consistently overturned restrictions preventing one parent from exposing a child to his or 
her religious beliefs and practices unless there is an affirmative showing that the religious 
activity is harmful to the child.” 
 
 4. “ ‘Allowing a court to choose one parent’s religious beliefs and practices over 
another’s, in the absence of a clear showing of harm to the child, would violate the first 
amendment.’ Id. at 457; see also Pierson v. Pierson, 143 So. 3d 1201, 12003 (Fla. 1st DCA 
2014) (citing Mesa and concluding that evidence a child is confused about conflicting religious 
beliefs is not a sufficient showing of harm to interfere with a parent’s religious freedom).” 
 
 5. “Even if the parties agreed to raise the children in a particular religion, most legal 
authority is against enforcement of such agreements. Sotnick v. Sotnick, 650 So. 2d 157, 160 
(Fla. 3d DCA 1995) (citing Zummo v. Zummo, 574 A. 2d 1130, 1148 (Pa. Super. Ct. 1990)).” 
 
 6. “Here, the mother wants the children to attend Chabad a few days each week for 
religious education and the father stated at the hearing that he did not object to Chabad aftercare 
if the mother would accommodate his work schedule, with his counsel stating that arranging the 
pickup of the children on the Fridays on which the father has visitation ‘really is the issue.’ ” 
 
 7. “The mother offered to pick up the children each Friday, making this issue moot.” 
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 8. “Although the father raised a general objection to the mother making religious 
decisions affecting the children without his input, he did not show any harm to the children, nor 
did he express much concern about this.” 
 
 9. “He alleged generally that the children were confused by the mother’s more strict 
religious practices and differences in diet between their homes, but there was no affirmative 
evidence of harm that would allow the court to interfere with her religious practice or with the 
children’s religious upbringing and/or exposure to religious tenets and practices.” 
 
 10. “Accordingly, the contempt order is reversed in part.” 
 
 11. “We vacate the portions of the order finding the mother in contempt for 
unilaterally making decisions regarding the children’s religion, directing that the children will be 
raised under Reform Judaism unless the parties agree otherwise, directing that Orthodox Jewish 
activities be changed back to Reform Jewish activities, preventing the mother from having the 
children follow her beliefs and practices when they are with her, and requiring her to not engage 
in actions designed to modify the children’s belief from Reform Judaism.” 
 
Steinman v. Steinman, 41 FLW D1128 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN ACCEPTING AN ORAL MSA, READ IN OPEN COURT BY 
HUSBAND’S ATTORNEY AND ORALLY AGREED TO BY WIFE’S ATTORNEY, AS 
VALID AND INCORPORATING IT, IN THE FORM OF A TRANSCRIPT OF THE 
PROCEEDINGS, INTO THE FINAL JUDGMENT -- IN ABSENCE OF ENFORCEABLE 
MSA, EQUITABLE DISTRIBUTION SCHEME WAS NOT SUPPORTED BY 
STATUTORILY REQUIRED FACTUAL FINDINGS 
 
 Appellant appeals from the trial court’s final judgment of dissolution of marriage, 
terminating his marriage to appellee. On the day of the final hearing, appellant’s attorney 
explained to the trial judge that the parties’ had agreed to a marriage settlement agreement 
(“MSA”), and then read the relevant terms of the accord into the record in open court. After, 
appellee’s attorney stated that the MSA as read by appellant’s attorney was correct. The court 
rendered a final judgment incorporating the terms of the parties’ stated settlement, and attached a 
transcript of the proceedings from the final hearing to serve as the MSA. Thereafter, appellant 
hired new counsel and filed a combined motion for new trial, rehearing, and, alternatively, 
amendment of the final judgment. The trial judge denied the motion. The District Court held: 
 
 1. “Because neither appellant nor appellee reduced the MSA to writing, or gave 
sworn testimony at the final hearing indicating their assent to its terms, we reverse.” 
 
 2. “ ‘[W]hether an agreement constitutes a valid contract is a matter of law subject to 
de novo review.’ Bonagura v. Home Depot, 991 So. 2d 902, 904 (Fla. 1st DCA 2008) (alteration 
in original) (quoting Munroe v. U.S. Food Serv., 985 So. 2d 654, 655 (Fla. 1st DCA 2008)).” 
 







  12 


 3. “In its final judgment, the trial court included the preamble that it had ‘reviewed 
the file in this cause, the [MSA] entered into by the parties … [and had] taken sworn testimony 
of the parties.’ ” 
 
 4. “It is clear from the transcript that the trial judge never asked the parties on the 
record if they agreed to and understood the terms of the MSA, or if they had discussed the terms 
with their attorneys.” 
 
 5. “Rather, the parties’ attorneys did almost all of the talking at the hearing, with 
appellant’s attorney taking the lead.” 
 
 6. “Simply put, the record shows that the trial court did not take any sworn 
testimony from the parties, despite what was stated in the final judgment.” 
 
 7. “Generally, ‘[a]n agreement announced in open court is an enforceable settlement 
agreement.’ Barone v. Rogers, 930 So. 2d 761, 763 (Fla. 4th DCA 2006).” 
 
 8. “This rule holds true for MSAs in dissolution of marriage actions. See, e.g., 
Cohen v. Cohen, 629 So. 2d 909, 910 (Fla. 4th DCA 1993) (‘[W]e expressly approve of oral 
settlement agreements announced in open court.’).” 
 9. “However, an oral MSA that is read into the record requires more than a mere 
recitation of the terms by the parties’ attorneys to be valid and enforceable.” 
 
 10. “In Chovan v. Chovan, 90 So. 3d 898, 899-900 (Fla. 4th DCA 2012), the parties 
reached a settlement agreement after initiating dissolution proceedings, and the trial judge had 
the former wife’s counsel recite the agreement on the record.” 
 
 11. “The trial court then requested that the parties submit a proposed final judgment, 
which the former wife’s attorney later did. Id. at 900.” 
 
 12. “The trial court ultimately adopted the former wife’s proposed final judgment 
without change,’ and the former husband appealed, arguing that the final judgment was 
inconsistent with the terms of the agreement discussed at the hearing. Id.” 
 
 13. “In that case, we found that the agreement stipulated to on the record was a valid 
and enforceable agreement, and affirmed only the portion of the final judgment that accurately 
reflected the terms discussed at the hearing. Id. at 900-02.” 
 
 14. “We did so because both parties had indicated their understanding of and assent to 
those terms on the record: 


 ‘Florida courts do not take lightly agreements made by husband and wife 
concerning spousal support…. [And it is the] well-established policy in Florida 
that settlement agreements are highly favored in the law.’ Griffith v. Griffith, 860 
So. 2d 1069, 1073 (Fla. 1st DCA 2003) (citing Dorson v. Dorson, 393 So. 2d 632, 
633 (Fla. 4th DCA 1981)). ‘ “[T]he fact that one party to the agreement 
apparently made a bad bargain is not a sufficient ground, by itself, to vacate or 
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modify a settlement agreement.” ’ Id. (alteration in original) (quoting Castro v. 
Castro, 508 So. 2d 330, 334 (Fla. 1987)).” 
 Here, the parties began the dissolution proceeding only to promptly reach 
a settlement agreement. The trial court then had the former wife’s counsel recite 
the agreement on the record. The trial court asked each party whether they had 
discussed the terms with their lawyer and had all of their questions answered. 
Both parties responded in the affirmative. The trial court then requested the 
parties to collaboratively submit a proposed final judgment. 


Id. at 900-01 (footnote omitted).” 
 
 15. “Likewise, in Roskind v. Roskind, 552 So. 2d 1155, 1155-56 (Fla. 3d DCA 1989), 
the Third District upheld an oral settlement agreement under circumstances somewhat similar to 
the case presently before the court.” 
 
 16. “There, during trial ‘the parties and their attorneys announced to the trial judge 
that they had reached a settlement,’ and the husband’s counsel read the agreement into the 
record. Id.” 
 
 17. “After this recitation, the wife affirmed her understanding and ‘unequivocally 
agreed’ to the settlement, after being specifically asked by the judge whether she: 1) understood 
the agreement; 2) had an opportunity to speak with her attorneys; 3) entered into the agreement 
freely and voluntarily; and 4) had any questions. Id. at 1156.” 
 
 18. “The wife later objected to the written settlement agreement and refused to sign it. 
Id.” 
 
 19. “Ultimately, the trial court entered a final judgment incorporating the agreement 
as announced to the judge, and the Third District affirmed: 


 A stipulation properly entered into the record, where there is a clear 
understanding of the finality of that agreement, is an effective and enforceable 
settlement notwithstanding that it is subject to reduction to a written document…. 
 The record is clear that after the terms of the agreement were read into the 
record, [the wife] affirmed her understanding and unequivocally agreed[.] 


Id.” 
 
 20. “These cases establish that in order for an oral MSA announced in open court to 
be valid and enforceable, the trial judge must obtain clear and unequivocal assent to the MSA 
from each party on the record, and must also confirm that each party has discussed the MSA with 
their attorney and fully understands the terms.” 
 
 21. “We dispelled any doubt concerning the necessity of obtaining explicit consent to 
an oral MSA on the record when we decided Loss v. Loss, 608 So. 2d 39 (Fla. 4th DCA 1992).” 
 
 22. “There, we made clear on rehearing that: 


 While it might seem to some that we are splitting hairs, Mrs. Loss’s 
suggestion that Dr. Loss nodded his head in agreement and failed to protest as the 
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trial judge discussed the proposed terms, is not enough. The trial court must elicit 
express consent to all terms on the record in dissolution proceedings. 


Id. at 46 n.1 (emphasis added).” 
 
 23. “Because the transcript of the final hearing was insufficient to constitute an 
enforceable MSA, a valid MSA was therefore never entered and filed with the court.” 
 
 24. “In that situation, an equitable distribution scheme decided by the trial court must 
comply with section 61.075, Florida Statutes, which states in pertinent part: 


 (3) In any contested dissolution action wherein a stipulation and 
agreement has not been entered and filed, any distribution of marital assets or 
marital liabilities shall be supported by factual findings in the judgment or order 
based on competent substantial evidence with reference to the factors enumerated 
in subsection (1). The distribution of all marital assets and marital liabilities, 
whether equal or unequal, shall include specific written findings of fact as to the 
following: 
 (a) Clear identification of nonmarital assets and ownership interests; 
 (b) Identification of marital assets, including the individual valuation of 
significant assets, and designation of which spouse shall be entitled to each asset; 
 (c) Identification of the marital liabilities and designation of which spouse 
shall be responsible for each liability; 
 (d) Any other findings necessary to advise the parties or the reviewing 
court of the trial court’s rationale for the distribution of marital assets and 
allocation of liabilities. 


§61.075(3), Fla. Stat. (2015) (emphasis added).” 
 
 25. “Section 61.075(1) lists ten separate factors for the trial court to consider when 
determining the equitable distribution of assets and liabilities in a dissolution of marriage action, 
and whether the equitable distribution should be equal or unequal. Id. §61.075(1).” 
 
 26. “Here, the equitable distribution in the final judgment is not supported by factual 
findings with reference to the factors listed in section 61.075(1), as required by section 61.075(3) 
when ‘a stipulation and agreement has not been entered and filed.’ Id. §61.075(3); see also 
Marshall-Beasley v. Beasley, 77 So. 3d 751, 754 (Fla. 4th DCA 2011) (citing section 61.075(3) 
and stating that when a stipulation and agreement is not entered and filed the ‘trial court must 
formulate a complete equitable distribution’ that complies with the statute).” 
 
 27. “While compliance with the written findings of fact requirements established in 
section 61.075(3) is not necessary when the parties have reached a valid agreement regarding 
equitable distribution, see Viera v. Viera, 698 So. 2d 1308, 1308 (Fla. 5th DCA 1997) (stating 
that compliance with section 61.075(3) ‘is not necessary where there is an agreement executed 
by the parties’), these requirements must be met when there is no much agreement and a 
distribution scheme is ordered by the court.” 
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 28. “We agree with appellant that the trial judge erred by accepting the oral MSA as 
valid and incorporating it into the final judgment, because it was not based upon either parties’ 
testimony or sworn statements.” 
 
 29. “We therefore reverse and remand this matter to the trial court for further 
proceedings with specific instructions that, in the event the parties are unable to reach an 
agreement, the trial court include the findings of fact mandated by section 61.075(3) in any 
equitable distribution it may impose.” 
 
Richardson v. Knight, 41 FLW D1735 (Fla. 4th DCA 2016) 
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II. ALIMONY  


 


A.  Permanent Alimony 


 
First District 


ALIMONY AWARD REVERSED WHERE TRIAL COURT FAILED TO MAKE ANY 
FINDINGS OF FACT WITH REGARD TO WIFE’S NEED, HUSBAND’S ABILITY TO 
PAY, PARTIES’ INCOMES AND EXPENSES, AND STATUTORY FACTORS 
 
 The former wife appeals the final judgment of dissolution of marriage, arguing that the 
trial court erred in its calculation of the permanent alimony award, in denying her request for 
retroactive alimony, and in failing to make the requisite findings of fact pursuant to section 
61.08, Florida Statutes (2013). In the final judgment of dissolution of marriage, the trial court 
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5. … considered the standard of living established during the marriage, the 
duration of the marriage, the age and the physical and emotional condition of each 
party, the financial resources of the parties, work experience of the parties, and 
the contributions of each party to the marriage. The Court finds that the Wife has 
a need and the Husband has the ability to pay permanent alimony to the Wife, in 
the sum of $750 per month commencing on March 15, 2015… 


 The trial court denied the former wife’s motion for rehearing, in which she argued that 
the trial court failed to make the requisite findings in awarding alimony, in not making the 
alimony payments retroactive, and in awarding attorney’s fees. This appeal followed. 
 
 1. “Because the trial court failed to make sufficient factual findings to allow for a 
meaningful review, we reverse the alimony and attorney’s fees awards.” 
 
 2. “The trial court’s alimony award is reviewed for an abuse of discretion. Broemer 
v. Broemer, 109 So. 3d 284, 289 (Fla. 1st DCA 2013).” 
 
 3. “An appellate court will not disturb an alimony award if it is supported by 
competent, substantial evidence and the trial court complied with the law, but it reviews the trial 
court’s application of the law to the facts de novo. Id.” 
 
 4. “Section 61.08, Florida Statutes (2013), governs the award of alimony and 
provides in part that ‘[i]n all dissolution actions, the court shall include findings of fact relative 
to the factors enumerated in subsection (2) supporting an award or denial of alimony.’ 
Subsection (2) in turn requires the court to ‘first make a specific factual determination as to 
whether either party has an actual need for alimony or maintenance and whether either party has 
the ability to pay alimony or maintenance.’ Id.” 
 
 5. “If the court finds that a party has a need for alimony and the other party has the 
ability to pay, then, in determining the proper type and amount of alimony, ‘the court shall 
consider all relevant factors, including, but not limited to’ those enumerated in subsection (2)(a)-
(j). Id.” 
 
 6. “Those factors include the standard of living established during the marriage; the 
duration of the marriage; the age and the physical and emotional condition of each party; the 
financial resources of each party; the earning capacities, educational levels, vocational skills, and 
employability of the parties; and the sources of income available to the parties. Id.” 
 
 7. “Additionally, ‘[i]n awarding permanent alimony, the court shall include a finding 
that no other form of alimony is fair and reasonable under the circumstances of the parties.’ 
§61.08(8), Fla. Stat.” 
 
 8. “The trial court’s failure to include in the final judgment the requisite findings of 
fact relative to the factors enumerated in section 61.08(2) generally constitutes reversible error 
because, in most cases, it precludes meaningful appellate review. Winder v. Winder, 152 So. 3d 
836, 840-41 (Fla. 1st DCA 2014) (reversing the permanent alimony award to the wife because 
the final judgment lacked sufficient factual findings as required by section 61.08 where the trial 
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court did not make findings regarding the wife’s current living expenses, the parties’ financial 
resources and the sources of income available to them, the value of the assets and liabilities 
distributed to each party, that standard of living established during the marriage, and each party’s 
contribution to the marriage, and reversing for the additional reason that the trial court failed to 
expressly find that no other form of alimony would be appropriate); see also Watson v. Watson, 
124 So. 3d 340, 343 (Fla. 1st DCA 2013) (noting that the trial court failed to include in the final 
judgment all the findings required by section 61.08(2) and directing the court to make those 
findings on remand); Galstyan v. Galstyan, 85 So. 3d 561, 564 (Fla. 4th DCA 2012) (‘In 
determining ability to pay, the trial court must make specific findings of fact regarding the 
paying spouse’s financial resources.’)’ Gray v. Gray, 103 So. 3d 962, 964-67 (Fla. 1st DCA 
2012) (reversing the alimony award because the final judgment failed to include sufficient 
factual findings).” 
 
 9. “Further, the trial court may award retroactive alimony when appropriate, but it 
must be based on the receiving spouse’s need and the paying spouse’s ability to pay. Valentine v. 
Van Sickle, 42 So. 3d 267, 274 (Fla. 2d DCA 2010) (noting that the trial court made no findings 
about the parties’ incomes between the time of the divorce filing and the entry of the final 
judgment as required by section 61.08); see also Vitro v. Vitro, 122 So. 3d 382, 385 (Fla. 4th 
DCA 2012).” 
 
 10. “Lastly, a trial court’s award of attorney’s fees is reviewed for an abuse of 
discretion and is controlled by section 61.16, Florida Statutes. Mitchell v. Mitchell, 141 So. 3d 
1228, 1229 (Fla. 1st DCA 2014).” 
 
 11. “Section 61.16(1), Florida Statutes (2013), provides that ‘[t]he court may from 
time to time, after considering the financial resources of both parties, order a party to pay a 
reasonable amount for attorney’s fees, suit money, and the cost to the other party of maintaining 
or defending any proceeding under this ….’ ” 
 
 12. “The purpose of section 61.16 is ‘ “to ensure that both parties will have a similar 
ability to obtain competent legal counsel.” ’ Broemer, 109 So. 3d at 290 (quoting Rosen v. 
Rosen, 696 So. 2d 697, 699 (Fla. 1997)).” 
 
 13. “ ‘A trial court must determine the ultimate issue of fees and costs after the 
dissolution proceeding concludes, based on the parties’ respective financial circumstances.’ Id.”  
 
 14. “Here, the trial court failed to make any findings of fact with regard to the Former 
Wife’s need for alimony and the Former Husband’s ability to pay, the parties’ incomes and 
expenses, and the factors listed in section 61.08(2)(a)-(j); as such, we are constrained to reverse 
the alimony award, especially in light of the conflicting evidence that was presented during the 
hearing about her monthly expenses and his income.” 
 
Abbott v. Abbott, 41 FLW D587 (Fla. 1st DCA 2016) 
WHERE APPELLATE COURT REMANDED TO TRIAL COURT FOR 
RECONSIDERATION OF AMOUNT OF ALIMONY, TRIAL COURT EXCEEDED 
SCOPE OF MANDATE BY ENTERING AMENDED JUDGMENT THAT CHANGED 
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TYPE OF ALIMONY AWARDED FROM PERMANENT TO DURATIONAL -- 
MOTION TO ENFORCE MANDATE GRANTED 
 
 In Ketcher v. Ketcher, 188 So. 3d 991 (Fla. 1st DCA 2016), the District Court reversed 
the original final judgment of dissolution of marriage in this case in part and remanded to the 
trial court “for additional findings and, if necessary based on those findings, reconsideration of 
the amount of the alimony award” (emphasis added). On remand, the trial court entered an 
amended final judgment that not only made additional findings required by the District Court’s 
opinion but also changed the type of alimony awarded from permanent to durational. The former 
husband, thereafter, filed a motion to enforce the mandate in which he argued that the trial court 
exceeded the scope of the mandate by changing the type of alimony awarded. The former wife 
responded that the trial court did not exceed the scope of the mandate because the court 
effectively reduced the amount of the alimony award by reducing its duration. The District Court 
now found: 
 
 1. “We agree with the former husband.” 
 
 2. “Accordingly, we grant the motion to enforce the mandate, quash the amended 
final judgment, and remand for further proceedings consistent with our prior opinion.” 
 
 3. “We have the inherent authority to enforce the mandate issued in this case. See 
Blackhawk Heating & Plumbing Co. v. Data Lease Fin. Corp., 328 So. 2d 825, 827 (Fla. 1975) 
(‘If the trial court fails or refuses to comply with the appellate court’s mandate, the latter may, 
generally speaking, take any steps or issue any appropriate writ necessary to give effect to its 
judgment.’).” 
 
 4. “The mandate is ‘the official mode of communicating the judgment of the 
appellate court to the lower court, directing the action to be taken or the disposition to be made 
of the cause by the trial court.’ Tierney v. Tierney, 290 So. 2d 136, 137 (Fla. 2d DCA 1974).” 
 
 5. “The lower court must strictly follow the mandate and does not have authority to 
alter the mandate in any way. See Cone v. Cone, 68 So. 2d 886, 887 (Fla. 1953) (‘[A] trial court 
is without authority to alter or evade the mandate of an appellate court absent permission to do 
so.’); Basic Energy Corp. v. Hamilton Cty., 667 So. 2d 249, 250 (Fla. 1st DCA 1995) (‘A trial 
court does not have discretionary power to alter or modify the mandate of an appellate court in 
any way, shape or form....’).” 
 
 6. “Where, as here, the final judgment is reversed and remanded with specific 
instructions, the lower court has authority to conduct further proceedings in conformity with the 
instructions but the court cannot exceed the specific bounds of that instruction. See Collins v. 
State, 680 So. 2d 458, 459 (Fla. 1st DCA 1996).” 
 
 7. “Our prior opinion specifically and unambiguously directed the trial court to 
make additional findings concerning the parties’ incomes and expenses, and if necessary based 
on those findings, to reconsider the amount of the alimony award.” 
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 8. “The opinion did not authorize the trial court to reconsider the type of alimony 
awarded, and by changing the type of alimony awarded from permanent to durational, the trial 
court impermissibly exceeded the scope of the mandate. See Brennan v. Brennan, 184 So. 3d 
583, 589 (Fla. 4th DCA 2016) (holding that trial court exceeded the scope of the mandate by 
reducing duration of alimony award because that issue was affirmed in the original appeal and 
therefore was law of the case); Ingle v. Ingle, 689 So. 2d 314, 315 (Fla. 5th DCA 1997) (holding 
that trial court exceeded the scope of the mandate by revaluing marital residence when the case 
was remanded only to make findings to support the unequal distribution of marital assets); cf. 
Bass v. State Farm Life Ins. Co., 649 So. 2d 924, 925 (Fla. 3d DCA 1995) (affirming trial court’s 
refusal on remand to consider entitlement to trial court attorney’s fees where the appellate court’s 
mandate directed the court to consider only the amount of appellate attorney’s fees).” 
 
 9. “Accordingly, the amended final judgment must be quashed.” 
 
 10. “Having said that, we recognize that the mandate-compliant findings made by the 
trial court on remand concerning the parties’ incomes and expenses suggest that the former 
husband’s need for alimony and the former wife’s ability to pay are considerably less than what 
was reflected in the original final judgment.” 
 
 11. “Those findings--if supported by the record--might justify a nominal or reduced 
permanent alimony award, but they do not justify the trial court’s decision to exceed the scope of 
the mandate by changing the type of alimony awarded.” 
 
 12. “Accordingly, for the reasons stated above, we grant the former husband’s motion 
to enforce the mandate, quash the amended final judgment, and remand for further proceedings 
consistent with our prior opinion.” 
 
Ketcher v. Ketcher, 41 FLW D1929 (Fla. 1st DCA 2016) 
 
AFTER TRIAL COURT FOUND THAT HUSBAND SHOULD NOT BE REQUIRED TO 
WORK SEVEN DAYS A WEEK, IT WAS ERROR TO BASE HUSBAND’S ALIMONY 
OBLIGATION ON HIS SALARY WHEN HE WAS WORKING SEVEN DAYS A WEEK 
 
 The appellant seeks review of a final judgment of dissolution of marriage and the 
subsequent denial of his motion for rehearing and/or reconsideration. The former husband argues 
that the trial court erred in failing to make the requisite findings to support its alimony award of 
$3,500 per month to the former wife, which he argues greatly exceeds the former wife’s needs 
and his ability to pay, as well as the alimony amount as excessive. He also challenges the portion 
of the final judgment ordering him to pay $11,500 of the former wife’s attorney’s fees at the rate 
of $450 per month, along with the trial court’s equitable distribution of the marital assets and 
debts, particularly the debt/equity in the marital home and the debt associated with a Capital One 
credit card. The former wife concedes error in the trial court’s equitable distribution. The District 
Court found: 
 
 1. “As to the alimony award itself, section 61.08(2), Florida Statutes (2015), directs 
the trial court to first make a specific factual determination as to whether either party has an 
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actual need for alimony and whether the other party has the ability to pay. See Walker v. Walker, 
85 So. 3d 553, 554 (Fla. 1st DCA 2012).” 
 
 2. “If the trial court so determines, it must then consider all of the relevant factors in 
section 61.08(2)(a)-(j), Florida Statutes (2015).” 
 
 3. “The parties here were married for 33 years, which is considered a long-term 
marriage that raises a rebuttal presumption of entitlement to permanent alimony. See §61.08(4), 
Fla. Stat. (2015).” 
 
 4. “We agree that the alimony award was not adequately supported by the evidence 
or the findings in the final judgment.” 
 
 5. “The evidence below showed that the husband had traditionally worked seven 
days a week, overtime, and holidays throughout the marriage. After the parties’ separation, the 
former husband reduced his working hours, resulting in a lower salary.” 
 
 6. “The former husband testified that some of the 12-hour shifts he had worked in 
the past were no longer available to him.” 
 
 7. “He also claimed his doctors advised him that he needed to work less.” 
 
 8. “The trial court rejected, as not supported by any evidence, the former husband’s 
claim that his reduction in hours was based upon the advice of his doctors.” 
 
 9. “However, the trial court also specifically found, ‘[T]he husband should not be 
required to work seven days a week.’ ” 
 
 10. “Despite this pronouncement, the trial court contradicted itself by apparently 
calculating the $3,500 per month alimony award based on the former husband’s salary when he 
was working seven days a week and overtime.” 
 
 11. “While 61.08(2)(i), Florida Statutes (2015), directs the trial court to consider ‘[a]ll 
sources of income available to either party,’ which often includes overtime and bonuses, the trial 
court here simultaneously recognized that that a seven-day work week is not reasonable.” 
 
 12. “We construe the trial court’s finding that the former husband should not be 
required to work seven days a week as an implicit finding that the amount of overtime pay he 
previously earned during the marriage was no longer ‘available’ to him as an income source in 
the future.” 
 
 13. “The trial court erred in calculating the alimony award based upon the husband’s 
income that was unsustainable and that was also shown, both by the evidence and basic notions 
of reasonableness, to be no longer available to him. Cf. Lauro v. Lauro, 757 So. 2d 523, 526 (Fla. 
4th DCA 2000) (stating that regular and continuous overtime/bonuses may properly be included 
in calculating income for child support or alimony, but instructing the trial court on remand to 
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evaluate whether the opportunity to earn overtime would be available as an income source in the 
future).” 
 
 14. “In addition, the trial court ordered that the former husband pay for the former 
wife’s COBRA health insurance coverage, but there was no evidence introduced or findings 
made as to the expected cost of that coverage.” 
 
 15. “The final judgment is also not clear as to whether the trial court considered the 
former husband’s financial fitness after awarding the former wife $3,500 in permanent periodic 
alimony plus COBRA health insurance coverage, the marital home, and half of the former 
husband’s retirement funds.” 
 
 16. “On remand, the trial court should make the specific factual findings required by 
section 61.08, address the discrepancies in the award, and provide a specific factual basis for the 
amount of alimony awarded.” 
 
Nolan v. Nolan, 41 FLW D955 (Fla. 1st DCA 2016) 
 


Second District 


 
TRIAL COURT ABUSED DISCRETION IN AWARDING WIFE DURATIONAL 
RATHER THAN PERMANENT PERIODIC ALIMONY WHERE MARRIAGE WAS 
MODERATE-TERM, AND EVIDENCE ESTABLISHED THAT WIFE WAS DISABLED 
AND UNABLE TO RETURN TO WORK 
 
 The former wife appeals the final judgment that dissolved her moderate-term marriage to 
the former husband. The former wife challenges the trial court’s decision to award her durational 
alimony instead of permanent period alimony. The parties married on December 31, 2002 and 
separated in November 2012, they did not have any children. At the time of the final hearing, the 
former husband was 42 and the former wife was 43. At that time, the former husband had a net 
monthly income of $7315 per month. 
 In 2007, the former husband and wife agreed that the former wife would stop working 
and she began the process of applying for Social Security disability. On March 29, 2013, an 
Administrative Law Judge (ALJ) ruled that the former wife had been disabled under the Social 
Security Act since February 12, 2007 and determined the former wife has the following severe 
impairments: fibromyalgia, impairment of the right upper extremity, traumatic brain injury, and 
disorders of the back and that she suffered from ADHD. Her traumatic brain injury and the 
impairment to her arm predated the marriage, but her fibromyalgia and back problems arose after 
the marriage. At the time of the final hearing, the former wife’s total net monthly income was 
$711 in disability payments, after deduction for insurance.  
 The parties enjoyed a modest lifestyle and did not have substantial assets. All equitable 
distribution issues were dealt with before the final hearing. On appeal the former wife argues that 
the cleat and convincing evidence presented at trial only supports an award of permanent 
periodic alimony and that no other form of alimony is appropriate under the circumstances. The 
District Court found: 
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 1. “Because the trial court found that the Former Wife was disabled and the 
undisputed evidence established that she was unable to return to work, the trial court abused its 
discretion in awarding durational instead of permanent periodic alimony.” 
 
 2. “Accordingly, we reverse the award of durational alimony and remand for an 
award of permanent periodic alimony to the Former Wife.” 
 
 3. “Our review of the trial court’s decision to award durational instead of permanent 
alimony is for abuse of discretion. See Doganiero v. Doganiero, 106 So. 3d 75, 78 (Fla. 2d DCA 
2013); Fichtel v. Fichtel, 141 So. 3d 593, 595 (Fla. 4th DCA 2014).” 
 
 4. “However, the trial court’s discretion in this regard is not unlimited. See 
Doganiero, 106 So. 3d at 78 (citing Udell v. Udell, 998 So. 2d 1168, 1170 (Fla. 2d DCA 2008)).” 
 
 5. “The trial court’s detailed findings of fact are critical to our resolution of this 
case.” 
 
 6. “The trial court found--in accordance with the prior determination by the Social 
Security Administration and the other evidence presented--that the Former Wife is disabled.” 
 
 7. “The first factor pertinent to this determination is mood disorders and the second 
is fibromyalgia.” 
 
 8. “The trial court also found that the Former Wife’s net income from Social 
Security is $711 per month.” 
 
 9. “The Former Wife has not other sources of income.” 
 
 10. “With expenses of $2352 per month, the Former Wife has a deficit of $1641 per 
month.” 
 
 11. “The trial court further found that the Former Husband has a good paying job as a 
chief operating officer of a software company at which he earns approximately $9750 per 
month.” 
 
 12. “With regard to the parties’ circumstances during the six to seven years preceding 
the final hearing, the trial court found that ‘[s]ince 2007, when the [Former] Wife stopped 
working, the [Former] Husband has supported both the parties from 2007 until current, with the 
sole exception of the [Former] Wife’s Social Security Disability benefits.’ ” 
 
 13. “Based on the undisputed evidence before it, the trial court properly concluded 
that ‘[t]he [Former] Wife has a need and the [Former] Husband has the ability to pay alimony.’ ” 
 
 14. “Particularly pertinent to our review is the trial court’s finding that the testimony 
presented established ‘that the [Former] Wife is not able to return to work.’ ” 
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 15. “Notably, the trial court made no finding that the Former Wife’s inability to return 
to work or to become self-supporting--as the trial court properly noted--eliminated the possibility 
of an award of rehabilitative alimony as a topic for consideration.” 
 
 16. “Using the four-step framework for the decision-making process for alimony as 
explained in Taylor v. Taylor, 177 So. 3d 1000, 1002-03 (Fla. 2d DCA 2015), we may review the 
trial court’s consideration of the alimony issue in this case.” 
 
 17. “In the first step, the trial court properly determined that the Former Wife had an 
actual need for alimony.” 
 
 18. “In the second step, the trial court also properly determined that the Former 
Husband had the ability to pay support.” 
 
 19. “At the third step, the trial court was required to determine which type or types of 
alimony to select as the appropriate remedy under all of the circumstances.” 
 
 20. “It was at the third step that the trial court’s analysis went awry.” 
 
 21. “In accordance with section 61.08, the trial court had four possible approaches to 
the alimony question: (1) bridge-the-gap alimony under subsection 61.08(5); (2) rehabilitative 
alimony under subsection 61.08(6); (3) durational alimony under subsection 61.08(7); and (4) 
permanent alimony under subsection 61.08(8). Taylor, 177 So. 3d at 1003 (quoting the statute).” 
 
 22. “In this case, bridge-the-gap alimony was obviously inappropriate.” 
 
 23. “And, as the trial court noted, rehabilitative alimony could not be considered 
because the evidence established ‘that the [Former] Wife is not able to return to work.’ ” 
 
 24. “Moreover, neither party had presented the trial court with ‘a specific and defined 
rehabilitative plan’ as is required before an award of rehabilitative alimony can be made. See 
§61.08(6)(b).” 
 
 25. “By a process of elimination, the trial court’s two remaining choices were 
durational alimony, section 61.08(7) provides, in pertinent part, as follows: 


 Durational alimony may be awarded when permanent periodic alimony is 
inappropriate. The purpose of durational alimony is to provide a party with 
economic assistance for a set period of time following a marriage of short or 
moderate duration or following a marriage of long duration if there is no ongoing 
need for support on a permanent basis.” 


 
 26. “On the other hand, ‘[p]ermanent alimony may be awarded to provide for the 
needs and necessities of life as they were established during the marriage of the parties for a 
party who lacks the financial ability to meet his or her needs and necessities of life following a 
dissolution of marriage.’ §61.08(8).” 
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 27. “Because the parties’ marriage was of moderate duration, the trial court could 
make an award of permanent periodic alimony to the Former Wife only ‘if such an award is 
appropriate based upon clear and convincing evidence after consideration of the factors set forth 
in subsection [61.08](2).’ Id.” 
 
 28. “In its consideration of the various factors under section 61.08(2) in this case, the 
trial court specifically found that the Former Wife was not able to return to work.” 
 
 29. “This finding has ample support in the record.” 
 
 30. “Undeniably, the Former Wife’s expenses exceeded her income from the 
disability payments.” 
 
 31. “The Former Wife’s inability to return to work left her with no prospects for 
additional income.” 
 
 32. “Thus and award of permanent instead of durational alimony was appropriate 
because the Former Wife demonstrated by clear and convincing evidence that she lacked the 
financial ability to meet her needs and the necessities of life following dissolution of the 
marriage.” 
 
 33. “The trial court abused its discretion in awarding alimony that would terminate 
within a limited period of time when the record and the trial court’s findings showed that the 
Former Wife lacked either the actual capacity for self-support or the potential to develop that 
capacity. Cf. Ruszala v. Ruszala, 360 So. 2d 1288, 1289 (Fla. 2d DCA 1978) (reversing an award 
of rehabilitative alimony and remanding for an award of permanent periodic alimony where the 
wife, who was legally blind and was receiving Social Security disability payments, had ‘little 
potential for self-support’); Lash v. Lash, 307 So. 2d 241, 243 (Fla. 2d DCA 1975) (noting that 
‘rehabilitative alimony presupposes the potential for self[-]support’ and ‘[w]ithout [t]his 
capacity, there is nothing to which one can be rehabilated’); G’sell v. G’sell, 390 So. 2d 1196, 
1197 (Fla. 5th DCA 1980) (reversing an award of rehabilitative alimony and remanding for an 
award of permanent periodic alimony where the wife did not have the actual or potential capacity 
for self-support).” 
 
 34. “Here, the trial court’s findings of fact were insufficient to support an award of 
durational as opposed to permanent periodic alimony because the clear and convincing evidence 
showed that the Former Wife lacked the financial ability to meet her needs and the necessities of 
life following the dissolution of her marriage. See §61.08(8); see also Doganiero, 106 So. 3d at 
78 (questioning whether an award of durational rather than permanent alimony was appropriate 
where ‘the trial court found that the Wife has limited income potential, that the marriage’s 
duration was 16 years and 10 months, that the Wife was 49 years of age at the time of the final 
judgment and the Husband was 52 years of age, and that virtually all of the parties’ income came 
from the Husband’s investments’); Levy v. Levy, 900 So. 2d 737, 744-45 (Fla. 2d DCA 2005) 
(remanding for the consideration of an award of permanent periodic alimony in a short-term 
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marriage case where the wife was disabled as a result of medical issues arising after the marriage 
and her income was limited to Social Security disability payments).” 
 
Kruse v. Levesque, 41 FLW D1391 (Fla. 2d DCA 2016) 


 


Third District 
 


Fourth District 


TRIAL COURT ERRED IN AWARDING WIFE DURATIONAL ALIMONY RATHER 
THAN PERMANENT ALIMONY WHERE MARRIAGE WAS A LONG-TERM 
MARRIAGE AND IN FAILING TO FIND THAT A REBUTTABLE PRESUMPTION 
EXISTED IN FAVOR OF PERMANENT ALIMONY IN THE CASE OF A LONG-TERM 
MARRIAGE; FINDINGS WERE INSUFFICIENT TO REBUT PREUMPTION IN 
FAVOR OF PERMANENT ALIMONY AND PERMANENT ALIMONY WAS 
APPROPRIATE IN VIEW OF HUSBAND’S ABILITY TO PAY AND WIFE’S NEED. 
 
 Eighteen year marriage, wife was a 55 year old stay at home mother and husband was a 
53 year old full time physician earning a gross annual income of $205,704.00.  Prior to filing 
wife had not held a job outside the home in over 20 years; upon filing, wife began working at 
miscellaneous jobs making $10 - $12 per hour.  Vocational expert for husband testified wife 
could earn $8 to $10 per hour in retail sales or clerical support positions, and that with minimal 
computer training she could earn between $20,800 and $26,000 per year.  With some additional 
training she could work as a substitute teacher and later a full-time teacher in the public school 
system.  At the time of trial, substitute teachers in the area made $13 per hour, and could work 
180 days a year for a yearly income of $16,380.  Full-time area teachers started at $39,000, with 
benefits.  The Wife acknowledged she could no longer live a lavish lifestyle, and said she “had 
not problem with that.”  The husband was paying the wife $4,279 per month in temporary 
support. 
 In the final judgment, the court imputed income to the wife of $18,200, found that she 
could earn a starting teacher’s salary of $39,000 with benefits in a period of approximately two 
years, and determined her reasonable monthly needs to be $6,000 a month.  The court then 
awarded the wife durational alimony of $4,500 per month for ten years.  The wife argues on 
appeal that the trial court erred in not awarding her permanent alimony, because (1) even though 
this was a long term marriage, the final judgment did not find that a rebuttable presumption 
existed in favor of permanent alimony; (2) the court’s findings were insufficient to rebut the 
presumption in favor of permanent alimony; and (3) permanent alimony is appropriate in this 
case.  The District Court held: 
 
1. “The Wife argues that even though the marriage was a long-term marriage under section 
61.08, Florida Statutes (2014), the trial court’s final judgment did not find that  a rebuttable 
presumption existed in favor of permanent alimony. We agree.” 
 
 2. “The husband argues that the legislature’s creation of durational alimony in 2010 
nullified the presumption in favor of permanent alimony for a long-term marriage.  However, as 







  26 


the husband recognizes, following the 2010 and 2011 amendments, this court and three of our 
sister courts have recognized that the presumption in favor of permanent alimony after a long-
term marriage still exists.  We stand by that recognition. 
 
 3. “The wife next argues that the court’s findings were insufficient to rebut the 
presumption in favor of permanent alimony.  We agree.” 
 
 4. “Here, as in [an earlier case] the court’s findings give us no guidance as to why 
permanent alimony was inappropriate.  As in [an earlier case] given that the wife here ‘does not 
have a history of full-time employment with benefits and that the court actually imputed income 
to her, we cannot assume that the trial court made a proper, implicit finding that she has no 
ongoing need for support on a permanent basis.’” 
 
 5. “The wife lastly argues that permanent alimony is appropriate in this case.  We 
agree.” 
 
 6. “It appears that the trial court’s reliance on the husband’s vocational expert’s 
testimony that the wife ‘could earn a starting teachers [sic] salary of $39,000 with benefits in a 
period of approximately tow years’ was ‘based on mere speculation and was not a proper 
consideration in determining her entitlement to permanent alimony.’  The record reflects that the 
wife never taught school, nor did she have teaching credentials at the time of trial.  In the event 
that the wife gets a teaching job and her income substantially increases, then the issue of alimony 
may be reconsidered in a modification action.” 
 
 7. “Further, even if the trial court properly considered the wife’s possible career as a 
teacher, the evidence reflects that her work life expectancy in that career is age sixty-five.  When 
the trial court asked the husband’s vocational expert about the wife’s work life expectancy the 
husband’s vocational expert responded ‘Well, usually to 65.  Teaching, they usually go after 20 
years, but they try to encourage people to go on DROP after about age 65.’  Given that response, 
the court’s finding to cease the wife’s durational alimony payments at that age would cause the 
wife to be unable to meet her needs beyond that age, thus reflecting her ongoing need for support 
on a permanent basis.” 
 
 8. “Based on the foregoing, we reverse the amended final judgment’s award of 
durational alimony, and remand for the trial court to award the wife permanent alimony in an 
amount to be determined.”  
 
Berger v. Berger, 41 FLW D2326 (Fla. 4th DCA 2016). 
 
FINAL JUDGMENT FAILED TO SET FORTH FINDINGS OF FACT NECESSARY TO 
SUPPORT ALIMONY AWARD WHERE TRIAL COURT FAILED TO MAKE 
FACTUAL FINDINGS CORRESPONDING TO EACH OF THE LISTED STATUTORY 
FACTORS, EVEN THOUGH FINAL JUDGMENT STATED THAT TRIAL COURT 
CONSIDERED THE REQUISITE FACTORS AND LISTED THEM. 
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Twenty-two year marriage, husband didn’t work and was stay at home father.  Wife 
claimed husband was underemployed and sought to impute $73,365.12 to him through her 
vocational expert.  Husband sought permanent alimony and his F.A. showed a deficit of $2,719 a 
month, although such affidavit included no expenses for the parties’ child.  Trial court found 
credibility issues with both parties, but accepted vocational expert and imputed income to 
husband.  Trial court awarded $2,000 month bridge-the-gap alimony for 24 months and $2,000 a 
month durational alimony for 10 years to run concurrently.  Trial court made specific findings 
that husband had proven a need for alimony, and wife had ability to pay, but court made no 
findings regarding suitability of one type of alimony over another.  The District Court held: 


 
1. “The wife argues that the final judgment failed to set forth the findings of fact 


necessary to support its alimony award under section 61.08, Florida Statutes, which provides a 
specific, non-exhaustive list of factors for the court to consider.” 


 
 2. “Notably, section 61.08(1) provides, in part that: ‘In all dissolution actions, the 
court shall include findings of fact relative to the factors enumerated in subsection (2) supporting 
an award or denial of alimony.’” 
 
 3. “In this case, although the final judgment stated that the trial court considered the 
requisite factors and listed them, the trial court failed to make findings of fact corresponding to 
each of the listed factors.  While portions of the final judgment made findings on several of the 
statutory factors, it did not make factual findings regarding the standard of living during the 
marriage, the age, physical or emotional conditions of the parties, or the contribution of each 
party to the marriage.  ... In conducting the required evaluation the trial court must make findings 
of fact regarding each listed factor.” 
 
Brezault v. Brezault, 41 FLW D2067 (Fla. 4th DCA 2016). 
 
ERROR TO FAIL TO MAKE FACTUAL FINDINGS SUPPORITNG A CONCLUSION 
THAT PERMANENT ALIMONY BASED ON THE PARTIES’ LONG-TERM 
MARRIAGE WAS NOT APPROPRIATE. 
 


Twenty-two year marriage, husband didn’t work and was stay at home father.  Wife 
claimed husband was underemployed and sought to impute $73,365.12 to him through her 
vocational expert.  Husband sought permanent alimony and his F.A. showed a deficit of $2,719 a 
month, although such affidavit included no expenses for the parties’ child.  Trial court found 
credibility issues with both parties, but accepted vocational expert and imputed income to 
husband.  Trial court awarded $2,000 month bridge-the-gap alimony for 24 months and $2,000 a 
month durational alimony for 10 years to run concurrently.  Trial court made specific findings 
that husband had proven a need for alimony, and wife had ability to pay, but court made no 
findings regarding suitability of one type of alimony over another.  The District Court held: 
 
 1. “The husband argued on motion for rehearing and on appeal that he should have 
been awarded at least a nominal amount of permanent alimony based on the parties’ long-term 
marriage.” 
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 2. “Notably, the trial court made no findings of facts supporting a conclusion that 
permanent alimony was no appropriate in this case.” 
 
 3. “As such, we reverse the award of alimony and remand for the trial court to make 
the required findings of fact under section 61.08, and for further proceedings consistent with this 
opinion.” 
 
Brezault v. Brezault, 41 FLW D2067 (Fla. 4th DCA 2016). 


 


ERROR TO AWARD BRIDGE-THE-GAP ALIMONY AND TO FIND THAT 
PERMANENT ALIMONY WAS INAPPROPRIATE IN CASE INVOLVING 19-YEAR 
MARRIAGE WITHOUT MAKING FINDINGS SUFFICIENT TO OVERCOME 
REBUTTABLE PRESUMPTION IN FAVOR OF PERMANENT ALIMONY--FURTHER, 
TRIAL COURT DID NOT HAVE RELEVANT EVIDENCE BEFORE IT TO CONSIDER 
ALL STATUTORY FACTORS; AND INFORMATION BEFORE TRIAL COURT DID 
NOT SUPPORT FINDING THAT BRIDGE-THE-GAP ALIMONY WAS 
APPROPRIATE 
 
 The former wife appeals the final judgment of dissolution of marriage. The parties 
proceeded pro se at trial but did not testify in narrative fashion, the trial judge instead asked each 
party questions. Their responses revealed: they have three minor children, the wife is a full-time 
student, pursuing a degree as a surgical technician. She has completed one year of a three-year 
program and the starting pay for a surgical technician is approximately between $15 and $16.61 
an hour. She has no source of income and her monthly expenses are about $2,520. Upon 
finishing school, she will had to repay student loans. The former husband earns $79,221 a year 
and averaged between $25,000 and $29,000 a year in overtime. His monthly rent and utilities are 
$500, and his cell phone service costs $110 a month. Ultimately, the former wife was awarded 
$1,640 in bridge-the-gap alimony, but the court stated during the parties’ testimony that 
permanent alimony was inappropriate. The trial court also awarded prospective child support. 
Former wife filed a timely motion for rehearing, arguing that she should have been awarded 
permanent alimony or durational alimony as well as retroactive child support. The trial court 
denied the motion. The former wife appeals and argues that the trial court erred in awarding 
bridge-the-gap alimony and finding that permanent alimony was inappropriate. The District 
Court found: 
 
 1. “ ‘An award of alimony will usually not be reversed on appeal absent an abuse of 
discretion. However, “[w]here a trial judge fails to apply the correct legal rule ... the action is 
erroneous as a matter of law.” ’ Ondrejack v. Ondrejack, 839 So. 2d 867, 870 (Fla. 4th DCA 
2003) (alterations in original) (citations omitted).” 
 
 2. “Section 61.08, Florida Statutes (2013), governs the award of alimony and 
provides the following in pertinent part: 


(1) In a proceeding for dissolution of marriage, the court may grant alimony to 
either party, which alimony may be bridge-the-gap, rehabilitative, durational, or 
permanent in nature of any combination of these forms of alimony. In any award 
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of alimony, the court may order periodic payments or payments in lump sum or 
both....” 


 
 3. “The statute recites factors for the court to consider, including the duration of the 
marriage, the age of the parties, their financial resources and earning capacities, ‘educational 
levels, vocational skills, and employability of the parties and, when applicable, the time 
necessary for either party to acquire sufficient education or training to enable such party to find 
appropriate employment.’ §61.08(2), Fla. Stat.” 
 
 4. “The statute further provides that ‘there is a rebuttable presumption that a ... long-
term marriage is a marriage having a duration of 17 years or greater,’ and that the ‘length of a 
marriage is the period of time from the date of marriage until the date of filing of an action for 
dissolution of marriage.’ §61.08(4), Fla. Stat.” 
 
 5. “The statute describes the different types of alimony.” 
 
 6. “Pertinent to the issue before us, it provides as follows: 


 (5) Bridge-the-gap alimony may be awarded to assist a party by providing 
support to allow the party to make a transition from being married to being single. 
Bridge-the-gap alimony is designed to assist a party with legitimate identifiable 
short-term needs, and the length of an award may not exceed 2 years.... 
.... 
 (8) Permanent alimony may be awarded to provide for the needs and 
necessities of life as they were established during the marriage of the parties for a 
party who lacks the financial ability to meet his or her needs and necessities of 
life following a dissolution of marriage. Permanent alimony may be awarded 
following a marriage of long duration if such an award is appropriate upon 
consideration of the factors set forth in subsection (2).... 
§61.08(5), (8), Fla. Stat.” 


 
 7. “Our courts recognize that with respect to long-term marriages, there is a 
rebuttable presumption in favor of permanent alimony. See Motie v. Motie, 132 So. 3d 1210, 
1213 (Fla. 5th DCA 2014); Alcantara v. Alcantara, 15 So. 3d 844, 845-46 (Fla. 3d DCA 2009); 
Salazar v. Salazar, 976 So. 2d 1155, 1157 (Fla. 4th DCA 2008); Schlagel v. Schlagel, 973 So. 2d 
672, 676 (Fla. 2d DCA 2008).” 
 
 8. “ ‘[N]either age nor a spouse’s ability to earn some income alone rebuts the 
presumption.’ Cerra v. Cerra, 820 So. 2d 398, 401 (Fla. 5th DCA 2002).” 
 
 9. “ ‘A spouse’s age is not a valid basis to deny permanent alimony absent evidence 
that the spouse’s youth would allow him or her to earn income sufficient to support a life-style 
consistent with that enjoyed during the marriage.’ Id. (quoting Young v. Young, 677 So. 2d 1301, 
1305 (Fla. 5th DCA 1996)); see also Zeigler v. Zeigler, 635 So. 2d 50, 54 (Fla. 1st DCA 1994) 
(‘The relative youth of the appellant also does not justify the total denial of permanent alimony 
unless there is some evidence that the appellant can attain a level of self support reasonably 
commensurate with the standard of living established during the marriage.’ (citation omitted)).” 
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 10. “As the Fifth District recognized in Motie, ‘[i]n almost every case [involving one 
spouse who has historically been the homemaker in a long-term marriage and a substantial 
disparity in income], courts have found that permanent alimony was appropriate.’ 132 so. 3d at 
1213 (citing Fortune v. Fortune, 61 So. 3d 441 (Fla. 2d DCA 2011); Alcantara, 15 So. 3d 844; 
Zeigler, 635 So. 2d 50).” 
 
 11. “The parties were married for nineteen years.” 
 
 12. “As such, this marriage is considered a long-term marriage, and the trial court was 
required to apply the rebuttable presumption in favor of permanent alimony.” 
 
 13. “Although the amended final judgment provides that the trial court considered the 
statutory factors governing the award of alimony, it is apparent from the hearing transcript that 
the trial judge did not have the relevant information before it to consider all statutory factors.” 
 
 14. “Additionally, the court’s findings were insufficient to overcome the presumption 
in favor of permanent alimony.” 
 
 15. “On the contrary, the trial court’s statements during the hearing indicate that the 
court believed either that it could not award permanent alimony based solely on the former 
wife’s age or that the former wife’s age trumped all other statutory factors.” 
 
 16. “This, too, was error.” 
 
 17. “Further, based on the information before it, the trial court erred in finding that 
bridge-the-gap alimony was appropriate. 


[B]ridge-the-gap alimony serves to assist a spouse already capable of self-support 
during the transition from being married to being single.... A party is not self-
supporting because he or she has the opportunity to enter the job market without 
some evidence of the ability to earn a salary which would allow the party to live 
in accordance with the lifestyle established during the marriage. 


Wofford v. Wofford, 20 So. 3d 470, 474 (Fla. 4th DCA 2009) (internal citation and quotation 
marks omitted).” 
 
 18. “At the time of trial, the former wife was two years away from completing a 
degree program.” 
 
 19. “The trial court awarded bridge-the-gap alimony for this two-year period.” 
 
 20. “However, no evidence existed that the former wife was self-supporting at the 
time of trial or that she would become self-supporting upon completion of the program.” 
 
 21. “Additionally, there was no evidence of the parties’ standard of living during the 
marriage.” 
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 22. “Based on the foregoing, we reverse and remand for the trial court to apply the 
rebuttable presumption of permanent alimony.” 
 
 23. “The court may again deny permanent alimony, but it must make the necessary 
findings--supported by evidence--that would sustain a conclusion that permanent alimony is 
inappropriate in this long-term marriage.” 
 
Dickson v. Dickson, 41 FLW D1807 (Fla. 4th DCA 2016) 
 
ERROR TO AWARD PERMANENT ALIMONY IN ABSENCE OF REQUISITE 
FINDING THAT NO OTHER FORM OF ALIMONY WOULD BE FAIR AND 
REASONABLE 
 
 On remand, the trial court reconsidered the permanent alimony award and found no need 
to modify it because the former husband received more money in the amended final judgment as 
a result of the revised equitable distribution schedule. It reviewed the original trial court’s 
findings, readopted all of them, and refused to disturb the alimony award. The former husband 
appeals the trial court’s alimony award. The District Court held: 
 
 1. “The trial court considered all relevant factors in reaching its conclusion.” 
 
 2. “We find no error in the trial court’s alimony conclusion.” 
 
 3. “The trial court did, however, fail to make the requisite finding that no other form 
of alimony would be fair and reasonable.” 
 
 4. “Section 61.08(8) provides: ‘In awarding permanent alimony, the court shall 
include a finding that no other form of alimony is fair and reasonable under the circumstances of 
the parties.’ §61.08(8), Fla. Stat. (2015) (emphasis added).” 
 
 5. “Neither the original nor the amended final judgment included this finding.” 
 
 6. “That finding might be implicit in the trial court’s conclusion; nevertheless, the 
statute requires the finding to be made.” 
 
 7. “We therefore reverse and remand the case for this finding, which the trial court 
will no doubt make. Winder v. Winder, 152 So. 3d 836, 841 (Fla. 1st DCA 2014).” 
 
Jordan v. Jordan, 41 FLW D1792 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN AWARDING WIFE ONLY $1 PER YEAR OF ALIMONY 
AFTER FINDING THAT WIFE HAD ESTABLISHED A “COMPELLING CASE” FOR 
HER NEED FOR PERMANENT ALIMONY 
 
 In its final judgment, the trial court found that while the former wife proved her need for 
permanent alimony in this nearly twenty-year marriage, no actual amount of her need was 
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established. Both parties agree that the former wife stayed home with the children during the 
marriage, is currently unemployed, and has significant health issues. The former wife argues that 
the trial court erred in awarding her only $1 per year of alimony when it found that she had 
established a “compelling case” for her need for permanent alimony. The District Court found: 
 
 1. “ ‘The two primary elements to be considered when determining permanent 
periodic alimony are the needs of one spouse for the funds and the ability of the other spouse to 
provide the necessary funds.’ Canakaris v. Canakaris, 382 So. 2d 1197, 1201 (Fla. 1980) 
(emphasis added).” 
 
 2. “The record shows that the former husband was paying all the household bills, 
pursuant to the parties’ agreement, which, in and of itself, would establish some amount of 
need.” 
 
 3. “Further, although the court also found that the former wife had failed to establish 
an ability to pay on the part of the former husband, the court attached to the judgment the agreed 
child support guidelines worksheet showing the former husband’s level of income, while the 
former husband’s sworn financial affidavit also provided evidence of his ability to pay.” 
 
 4. “Together these facts would establish some amount of need on the part of the 
former wife and ability to pay on the part of the former husband.” 
 
 5. “Thus, the record does not support the finding that the former wife provided no 
such evidence.” 
 
 6. “To refuse to award anything but $1 per year in permanent alimony in these 
circumstances was error.” 
 
 7. “We reverse and remand for further proceedings on the issue of permanent 
alimony.” 
 
Maciekowich v. Maciekowich, 41 FLW D1244 (Fla. 4th DCA 2016) 
 
TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING HUSBAND’S 
REQUEST FOR PERMANENT, PERIODIC ALIMONY 
  
 On appeal, the husband argues that the trial court erred in denying his request for 
permanent alimony where he demonstrated his need and the wife’s ability to pay. The District 
Court held: 
 
 1. “By statute, the marriage was presumptively a long-term marriage. §61.08(4), Fla. 
Stat. (2013) (‘For purposes of determining alimony, there is a rebuttable presumption that a ... 
long-term marriage is a marriage having a duration of 17 years or greater.’).” 
 
 2. “A trial court’s decision on whether to award permanent alimony is reviewed for 
an abuse of discretion. Hornyak v. Hornyak, 48 So. 3d 858, 861 (Fla. 4th DCA 2010).” 
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 3. “Permanent period alimony is intended ‘to provide the needs and the necessities 
of life to a former spouse as they have been established by the marriage of the parties.’ 
Canakaris v. Canakaris, 382 So. 2d 1197, 1201 (Fla. 1980).” 
 
 4. “The primary factors for a court to consider when awarding alimony are the 
requesting spouse’s need and the other spouse’s ability to pay. Addie v. Coale, 120 So. 3d 44, 47 
(Fla. 4th DCA 2013); Zeballos v. Zeballos, 951 So. 2d 972, 974 (Fla. 4th DCA 2007).” 
 
 5. “There is a rebuttable presumption that permanent alimony is appropriate after a 
long-term marriage. Fichtel v. Fichtel, 141 So. 3d 593, 595 (Fla. 4th DCA 2014).” 
 
 6. “The criteria to be used in establishing a spouse’s need for alimony ‘include the 
parties’ earning ability, age, health, education, the duration of the marriage, the standard of living 
enjoyed during its course, and the value of the parties’ estates.’ Canakaris, 382 So. 2d at 1201-
02 (emphasis added).” 
 
 7. “The parties’ standard of living during the marriage is not, however, a ‘super-
factor’ to control over the other considerations. Marshall-Beasley v. Beasley, 77 So. 3d 751, 757 
(Fla. 4th DCA 2011).” 
 
 8. “The purpose of permanent alimony ‘is not to divide future income to establish 
financial equality.’ Rosecan v. Springer, 845 So. 2d 927, 929 (Fla. 4th DCA 2003).” 
 
 9. “ ‘Disparity in income alone does not justify an award of permanent periodic 
alimony.’ Id.” 
 
 10. “A court should not require a spouse in need of alimony to deplete or invade 
capital assets to maintain his or her standard of living. Hanks v. Hanks, 553 So. 2d 340, 343 (Fla. 
4th DCA 1989).” 
 
 11. “However, in ruling on a request for alimony, a court must consider ‘all sources 
of income available to either party, including income available to either party through 
investments of any asset held by that party.’ §61.08(2)(i), Fla. Stat. (2014).” 
 
 12. “ ‘The court would abuse its discretion not to take into account evidence 
presented that shows that a spouse has a substantial source of income available but refuses to 
access it.’ Niederman v. Niederman, 60 So. 3d 544, 549 (Fla. 4th DCA 2011).” 
 
 13. “[W]e review a court’s determination of whether certain assets should be 
available sources of income for an abuse of discretion. Adelberg v. Adelberg, 142 So. 3d 895, 
898 (Fla. 4th DCA 2014).” 
 
 14. “It is well-settled that a court should impute income that could reasonably be 
earned on a former spouse’s liquid assets. Rosecan v. Springer, 985 So. 2d 607, 609 (Fla. 4th 
DCA 2008); Greenberg v. Greenberg, 793 So. 2d 52, 55 (Fla. 4th DCA 2001).” 
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 15. “ ‘When a party receives an asset in equitable distribution that will result in 
immediate investment income,’ that income should not be excluded for purposes of determining 
alimony. McLean v. McLean, 652 So. 2d 1178, 1181 (Fla. 2d DCA 1995).” 
 
 16. “Moreover, ‘when a spouse with underearning investments has the ability to 
generate additional earnings--without risk of loss or depletion of principal--but fails to do so, it is 
fair for a court to impute a more reasonable rate of return to the underearning assets, comparable 
to a prudent use of investment capital.’ Rosecan, 985 So. 2d at 610 (quoting Overbay v. Overbay, 
376 N.J. Super. 99, 869 A. 2d 435, 443 (2005)).” 
 
 17. “The law is not clear, however, on the issue of whether a trial court should impute 
income based on non-liquid assets.” 
 
 18. “We have held that a trial court should not impute income from the home that a 
spouse occupies after the divorce. See Levine v. Levine, 29 So. 3d 464, 464-65 (Fla. 4th DCA 
2010) (‘The former wife presently lives in the marital home with her children. The trial court 
correctly determined that income cannot reasonably be imputed from the asset at this time.’); 
Adelberg, 142 So. 3d at 898 (‘While the home is occupied by the former wife, it is appropriate 
not to impute income.’).” 
 19. “Moreover, a Second District case suggests, but does not directly hold, that a 
party should not be required to change the character of an asset to maintain the standard of living 
established during the marriage. See Suit v. Suit, 48 So. 3d 195, 197 (Fla. 2d DCA 2010) (‘In this 
case, the Wife does not need to invade the character of the bond fund or change the character of 
this asset in order to have a significant annual income.’).” 
 
 20. “Judge May’s concurrence in Levine illustrates the issue, explaining that ‘no 
Florida case has yet held that a non-liquid asset must have income imputed to it.’ Levine, 29 So. 
3d at 465 (May, J., concurring).” 
 
 21. “But Judge May expressed concern that a spouse could strategically maneuver to 
receive non-liquid assets in equitable distribution so as to benefit his or her claim for alimony: 


 I write simply to call attention to the issue raised in the briefs and in oral 
argument that was not specifically made to the trial court: whether a spouse can 
request a non-liquid asset in equitable distribution, leaving the liquid assets to the 
other spouse, thereby generating income and ability to pay for one spouse while 
increasing the need for alimony of the spouse with the non-liquid asset. It would 
seem that this could result in strategic maneuvering to the benefit of the spouse 
seeking alimony and the detriment of the one who will be required to pay. 
 While this case does not present a factual situation necessitating an 
analysis of this strategy, the future may yield a factual scenario that does. For 
example, with marital assets of $1,000,000, a non-employed spouse requests a 
$500,000 non-liquid asset (the marital residence); the other employed spouse 
receives an income-producing $500,000 asset. The non-employed spouse then 
asks for alimony and claims to have no income. The employed spouse’s income is 
increased because of the liquid asset and therefore has a greater ability to pay 
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while the non-employed spouse with the non-liquid asset claims the grater need 
for alimony. 
 Florida case law supports the imputation of income to liquid assets. 
McLean v. McLean, 652 So. 2d 1178, 1181 (Fla. 2d DCA 1995). ‘When a party 
receives an asset in equitable distribution that will result in immediate investment 
income, we see no reason for that income to be excluded from consideration 
under section 61.08(2)(g).’ Id. at 1181. Contrastingly, no Florida case has yet hed 
that a non-liquid asset must have income imputed to it. But, that day may come. 
 As the trial court found, we did not order the former wife to sell the home, 
nevertheless she now possesses a non-liquid asset of $925,000 without restrictions 
to which no income is imputed.... Wisely, the trial court reserved jurisdiction to 
consider the imputation of income to this asset at a later time. But that is a 
question for another day. 


Id. (footnote omitted).” 
 
 22. “In this case, the trial court did not abuse its discretion in denying the husband’s 
request for permanent periodic alimony.” 
 
 23. “Although the court should not have imputed income to the husband based on his 
current residence (which cannot be expected to produce income so long as he lives there), the 
trial court otherwise did not abuse its discretion in imputing income to the husband from his real 
estate and financial holdings, even though those assets included non-liquid assets.” 
 
 24. “Canakaris instructs that a trial court may consider the value of a party’s estate in 
determining the party’s need for alimony.” 
 
 25. “For purposes of establishing party’s need, the Canakaris decision does not limit 
a trial court’s consideration of a party’s financial situation to the party’s liquid estate.” 
 
 26. “Likewise, section 61.08(2)(i) requires the court to consider income available to a 
party through investments of any assets, not merely liquid assets.” 
 
 27. “Here, the trial court properly imputed a reasonable rate of return of 3% to the 
husband’s real estate and financial assets, which had a present value of about $1.2 million.” 
 
 28. “While the court should not have imputed income based on the equity in the 
husband’s residence, this equity (about $33,000) represented only a small portion of the 
husband’s net worth and accounted for less than $1,000 of the $36,422 in annual income that the 
trial court imputed to the husband.” 
 
 29. “Accordingly, we consider the trial court’s imputation of income from the equity 
in the husband’s current residence to be harmless error under the facts of this case.” 
 
 30. “Discretion is abused only where no reasonable person would take the view 
adopted by the trial court. Canakaris, 382 So. 2d at 1203.” 
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 31. “The Canakaris reasonableness standard is flexible enough to allow for the trial 
court to consider a party’s non-liquid assets for purposes of imputing income.” 
 
 32. “A contrary rule would simply encourage spouses with substantial non-liquid 
assets to engage in strategic gamesmanship, such as delaying the liquidation of their assets, for 
purposes of advancing or defending alimony claims.” 
 
 33. “Notably, the trial court’s imputation of income applied only to the husband’s 
financial and real estate assets, which are typical investment assets.” 
 
 34. “The trial court’s ruling did not require the husband to liquidate any tangible 
personal property.” 
 
 35. “Likewise, the court’s ruling did not require the husband to invade the principal of 
his assets, but rather imputed a reasonable return to the husband’s net real estate and financial 
holdings.” 
 
 36. “The husband complains that the trial court’s ruling would require him to 
liquidate assets, but Rosecan suggests that a spouse should be required to change the character of 
an underperforming investment asset.” 
 
 37. “As the trial court noted, the husband ‘chooses not to seek income from many of 
his assets.’ ” 
 
 38. “For example, the husband chose to keep empty lots worth $300,000 that produce 
no income.” 
 
 39. “It would be unfair to require the wife, whose net worth is about half of the 
husband’s net worth, to use her post-dissolution income to support the husband simply because 
he chooses not to use his assets in a manner that would produce the income necessary to support 
him.” 
 
 40. “To the extent the husband cannot obtain adequate rental income to support 
himself, he could easily sell his real estate holdings and--without invading the principal--reinvest 
those assets at a reasonable rate of return so as to earn a level of income that would meet his 
needs.” 
 
 41. “Under the Canakaris standard, we cannot say that no reasonable person would 
have denied the husband’s request for alimony.” 
 
Sherlock v. Sherlock, 41 FLW D1601 (Fla. 4th DCA 2016) 
 
IT WAS NOT AN ABUSE OF DISCRETION TO IMPUTE INCOME TO HUSBAND 
FROM HIS REAL ESTATE AND FINANCIAL HOLDINGS, EVEN THOUGH THOSE 
ASSETS INCLUDED NON-LIQUID ASSETS 
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 The husband concedes that imputing income to him from his liquid assets was proper, but 
argues that the trial court erred by imputing investment income to him from his non-liquid assets. 
The husband complains that the trial court’s ruling requires him to liquidate his assets and invest 
the proceeds to earn a 3% return. The District Court held: 
 
 1. “[W]e review a court’s determination of whether certain assets should be 
available sources of income for an abuse of discretion. Adelberg v. Adelberg, 142 So. 3d 895, 
898 (Fla. 4th DCA 2014).” 
 
 2. “It is well-settled that a court should impute income that could reasonably be 
earned on a former spouse’s liquid assets. Rosecan v. Springer, 985 So. 2d 607, 609 (Fla. 4th 
DCA 2008); Greenberg v. Greenberg, 793 So. 2d 52, 55 (Fla. 4th DCA 2001).” 
 
 3. “ ‘When a party receives an asset in equitable distribution that will result in 
immediate investment income,’ that income should not be excluded for purposes of determining 
alimony. McLean v. McLean, 652 So. 2d 1178, 1181 (Fla. 2d DCA 1995).” 
 
 4. “Moreover, ‘when a spouse with underearning investments has the ability to 
generate additional earnings--without risk of loss or depletion of principal--but fails to do so, it is 
fair for a court to impute a more reasonable rate of return to the underearning assets, comparable 
to a prudent use of investment capital.’ Rosecan, 985 So. 2d at 610 (quoting Overbay v. Overbay, 
376 N.J. Super. 99, 869 A. 2d 435, 443 (2005)).” 
 
 5. “The law is not clear, however, on the issue of whether a trial court should impute 
income based on non-liquid assets.” 
 
 6. “We have held that a trial court should not impute income from the home that a 
spouse occupies after the divorce. See Levine v. Levine, 29 So. 3d 464, 464-65 (Fla. 4th DCA 
2010) (‘The former wife presently lives in the marital home with her children. The trial court 
correctly determined that income cannot reasonably be imputed from the asset at this time.’); 
Adelberg, 142 So. 3d at 898 (‘While the home is occupied by the former wife, it is appropriate 
not to impute income.’).” 
 7. “Moreover, a Second District case suggests, but does not directly hold, that a 
party should not be required to change the character of an asset to maintain the standard of living 
established during the marriage. See Suit v. Suit, 48 So. 3d 195, 197 (Fla. 2d DCA 2010) (‘In this 
case, the Wife does not need to invade the character of the bond fund or change the character of 
this asset in order to have a significant annual income.’).” 
 
 8. “Judge May’s concurrence in Levine illustrates the issue, explaining that ‘no 
Florida case has yet held that a non-liquid asset must have income imputed to it.’ Levine, 29 So. 
3d at 465 (May, J., concurring).” 
 
 9. “But Judge May expressed concern that a spouse could strategically maneuver to 
receive non-liquid assets in equitable distribution so as to benefit his or her claim for alimony: 


 I write simply to call attention to the issue raised in the briefs and in oral 
argument that was not specifically made to the trial court: whether a spouse can 
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request a non-liquid asset in equitable distribution, leaving the liquid assets to the 
other spouse, thereby generating income and ability to pay for one spouse while 
increasing the need for alimony of the spouse with the non-liquid asset. It would 
seem that this could result in strategic maneuvering to the benefit of the spouse 
seeking alimony and the detriment of the one who will be required to pay. 
 While this case does not present a factual situation necessitating an 
analysis of this strategy, the future may yield a factual scenario that does. For 
example, with marital assets of $1,000,000, a non-employed spouse requests a 
$500,000 non-liquid asset (the marital residence); the other employed spouse 
receives an income-producing $500,000 asset. The non-employed spouse then 
asks for alimony and claims to have no income. The employed spouse’s income is 
increased because of the liquid asset and therefore has a greater ability to pay 
while the non-employed spouse with the non-liquid asset claims the grater need 
for alimony. 
 Florida case law supports the imputation of income to liquid assets. 
McLean v. McLean, 652 So. 2d 1178, 1181 (Fla. 2d DCA 1995). ‘When a party 
receives an asset in equitable distribution that will result in immediate investment 
income, we see no reason for that income to be excluded from consideration 
under section 61.08(2)(g).’ Id. at 1181. Contrastingly, no Florida case has yet hed 
that a non-liquid asset must have income imputed to it. But, that day may come. 
 As the trial court found, we did not order the former wife to sell the home, 
nevertheless she now possesses a non-liquid asset of $925,000 without restrictions 
to which no income is imputed.... Wisely, the trial court reserved jurisdiction to 
consider the imputation of income to this asset at a later time. But that is a 
question for another day. 


Id. (footnote omitted).” 
 
 10. “In this case, the trial court did not abuse its discretion in denying the husband’s 
request for permanent periodic alimony.” 
 
 11. “Although the court should not have imputed income to the husband based on his 
current residence (which cannot be expected to produce income so long as he lives there), the 
trial court otherwise did not abuse its discretion in imputing income to the husband from his real 
estate and financial holdings, even though those assets included non-liquid assets.” 
 
 12. “Canakaris instructs that a trial court may consider the value of a party’s estate in 
determining the party’s need for alimony.” 
 
 13. “For purposes of establishing party’s need, the Canakaris decision does not limit 
a trial court’s consideration of a party’s financial situation to the party’s liquid estate.” 
 
 14. “Likewise, section 61.08(2)(i) requires the court to consider income available to a 
party through investments of any assets, not merely liquid assets.” 
 
 15. “Here, the trial court properly imputed a reasonable rate of return of 3% to the 
husband’s real estate and financial assets, which had a present value of about $1.2 million.” 
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 16. “While the court should not have imputed income based on the equity in the 
husband’s residence, this equity (about $33,000) represented only a small portion of the 
husband’s net worth and accounted for less than $1,000 of the $36,422 in annual income that the 
trial court imputed to the husband.” 
 
 17. “Accordingly, we consider the trial court’s imputation of income from the equity 
in the husband’s current residence to be harmless error under the facts of this case.” 
 
 18. “Discretion is abused only where no reasonable person would take the view 
adopted by the trial court. Canakaris, 382 So. 2d at 1203.” 
 
 19. “The Canakaris reasonableness standard is flexible enough to allow for the trial 
court to consider a party’s non-liquid assets for purposes of imputing income.” 
 
 20. “A contrary rule would simply encourage spouses with substantial non-liquid 
assets to engage in strategic gamesmanship, such as delaying the liquidation of their assets, for 
purposes of advancing or defending alimony claims.” 
 
 21. “Notably, the trial court’s imputation of income applied only to the husband’s 
financial and real estate assets, which are typical investment assets.” 
 
 22. “The trial court’s ruling did not require the husband to liquidate any tangible 
personal property.” 
 
 23. “Likewise, the court’s ruling did not require the husband to invade the principal of 
his assets, but rather imputed a reasonable return to the husband’s net real estate and financial 
holdings.” 
 
 24. “The husband complains that the trial court’s ruling would require him to 
liquidate assets, but Rosecan suggests that a spouse should be required to change the character of 
an underperforming investment asset.” 
 25. “As the trial court noted, the husband ‘chooses not to seek income from many of 
his assets.’ ” 
 
 26. “For example, the husband chose to keep empty lots worth $300,000 that produce 
no income.” 
 
 27. “It would be unfair to require the wife, whose net worth is about half of the 
husband’s net worth, to use her post-dissolution income to support the husband simply because 
he chooses not to use his assets in a manner that would produce the income necessary to support 
him.” 
 
 28. “To the extent the husband cannot obtain adequate rental income to support 
himself, he could easily sell his real estate holdings and--without invading the principal--reinvest 
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those assets at a reasonable rate of return so as to earn a level of income that would meet his 
needs.” 
 
 29. “Under the Canakaris standard, we cannot say that no reasonable person would 
have denied the husband’s request for alimony.” 
 
Sherlock v. Sherlock, 41 FLW D1601 (Fla. 4th DCA 2016) 
 
REMAND OF NOMINAL AMOUNT OF PERMANENT PERIODIC ALIMONY 
AWARDED TO WIFE TO BE REVISED AFTER TRIAL COURT IMPUTES INCOME 
TO HUSBAND. 
 


Husband was unemployed at the time of the marriage dissolution and wife requested that 
trial court impute income to him when calculating alimony.  Trial court found husband was 
involuntarily unemployed, but found that he had not engaged in a diligent effort to obtain 
employment.  Trial court still refused to impute income noting that it did not find evidence 
showing what the imputed income should be. Based on the evidence at trial, the court 
determined that the actual amount of permanent periodic alimony that should be paid to the Wife 
was $11,000 per month, but the court ordered $100 a month in nominal alimony because the 
Husband’s lack of salary impeded his present ability to pay alimony.  The court also found that 
the husband was “deliberately unemployed” and the parties estimated their collective net worth 
to be between $3.7 and $3.8 million.  The Wife argues the trial court’s award of $100 per month 
in alimony is contradicted by the unchallenged evidence presented at trial and is insufficient 
because it forces her to deplete her marital assets to maintain her standard of living.  
Additionally, she argues the future award of $11,000 was an abuse of discretion because it did 
not cover her basic needs and was not supported by the evidence in the record.  The District 
Court held: 


 
 1. “The purpose of imputed income is to determine the amount that a spouse is able 
to earn, above and beyond what the spouse actually earns.  Nominal alimony is therefore 
inappropriate in a situation like here, where the paying spouse has the ability to pay more if 
he/she was to earn the amount the court has determined could be earned through diligent efforts.” 
 
 2. “Upon remand, the trial court is to impute income to the husband.  It must then 
revisit the amount of permanent periodic alimony to be awarded to the wife, commencing with 
the date of initial dissolution of marriage.  That amount may be more than the $11,000 per 
month; it certainly will be more than $100 per month. “ 
 
 3. “The trial court must make factual findings relative to all of the factors set forth in 
section 61.08(2), Florida Statutes (2016), in determining the proper amount of alimony.  One of 
these factors is ‘the earning capacities, educational levels, vocational skills, and employability of 
the parties.’  Another factor is ‘the financial resources of each party, including the nonmarital 
and the marital assets and liabilities distributed to each.’” 
 
Koscher v. Koscher, 41 FWL D2161 (Fla. 4th DCA 2016) 
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Fifth District 
 
 
TRIAL COURT ABUSED DISCRETION IN AWARDING WIFE A COMBINATION OF 
DURATIONAL ALIMONYAND PERMANENT ALIMONY RATHER THAN SOLELY 
AWARDING PERMANENT ALIMONY WHERE MARRIAGE WAS A LONG-TERM 
MARRIAGE, AND EVIDENCE FAILED TO DEMONSTRATE THAT WIFE’S NEED 
OR HUSBAND’S ABILITY TO PAY WOULD BE MATERIALLY DIFFERENT AT THE 
END OF THE DURATIONAL PERIOD THAN IT WAS AT THE TIME THE 
JUDGMENT WAS ENTERED 
 
 The wife appeals an amended final judgment dissolving her 27-year marriage to the 
husband. The trial court awarded the wife $7,000 of bridge-the-gap alimony for eight months, 
followed by durational alimony of $4,900 per month for nine years, and $100 per month in 
permanent alimony. This was a long-term marriage where the Husband was the primary wage 
earner. For the majority of the marriage, the Wife was a homemaker (the parties have three 
children, all of whom have reached the age of majority). The parties were fifty-four years old and 
in good health. The obligation to pay the marital debt was placed almost entirely on the Husband. 
The trial court determined that the Husband’s adjusted gross income over the four-year period 
immediately preceding trial averaged in excess of $200,000 per year. It imputed income of 
between $45,000 and $65,000 per year to the Wife. The wife does not challenge the amount of 
alimony awarded, but she argues that the trial court erred in awarding a combination of 
durational and permanent alimony rather than solely awarding permanent alimony. The District 
Court held: 
 
 1. “The material facts support an award of permanent periodic alimony.” 
 
 2. “The trial court’s factual findings regarding the parties’ income and/or imputed 
income are supported by the record.” 
 
 3. “Based on these findings, the trial court properly concluded that the Wife had an 
actual need for alimony and the Husband had the ability to pay alimony.” 
 
 4. “Durational alimony has been described as ‘an intermediate form of alimony 
between the bridge-the-gap and permanent alimony.’ See Broemer v. Broemer, 109 So. 3d 284, 
289 (Fla. 1st DCA 2013) (quoting Nousari v. Nousari, 94 So. 3d 704, 706 (Fla. 4th DCA 
2012)).” 
 
 5. “The Legislature has authorized its use following a marriage of long duration ‘if 
there is no ongoing need for support on a permanent basis.’ §61.08(7), Fla. Stat. (2014).” 
 
 6. “Here, the evidence failed to demonstrate that the Wife’s need or the Husband’s 
ability to pay would be materially different at the end of the durational alimony period than it 
was at the time the amended final judgment was entered.” 
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 7. “As a result, we conclude that the trial court abused its discretion in failing to 
make the entire $5000 alimony award following the bridge-the-gap alimony period (post January 
31, 2016) permanent alimony.” 
 
Stark v. Stark, 41 FLW D 1256 (Fla. 5th DCA 2016) 
 
TRIAL COURT ABUSED DISCRETION IN FAILING TO AWARD WIFE 
PERMANENT ALIMONY 
 
 The wife appeals a final judgment of dissolution of marriage. She contends that the trial 
court should have awarded her either permanent or rehabilitative alimony. The parties were 
married in May 1993 and separated in February 2012. 
 
 1. “We affirm, without discussion, the denial of her rehabilitative alimony request.” 
 
 2. “However, we conclude that the trial court abused its discretion in denying the 
Wife’s request for permanent alimony.” 
 
 3. “In denying the Wife’s request for permanent alimony, the trial court found that 
the Wife did not have a need for alimony based on the figures set forth in her most recent 
financial affidavit.” 
 
 4. “This was error.” 
 
 5. “The Wife’s financial affidavit was based on her current living arrangements, 
where she was renting a single room in a friend’s residence.” 
 
 6. “However, permanent alimony is used ‘to provide for the needs and necessities of 
life for a former spouse as they were established during the marriage of the parties.’ Mallard v. 
Mallard, 771 So. 2d 1138, 1140 (Fla. 2000) (emphasis added); see Price v. Price, 951 So. 2d 55, 
58 (Fla. 5th DCA 2007).” 
 
 7. “Because this was a long-term marriage, there existed an initial presumption in 
favor of permanent alimony. See Schlagel v. Schlagel, 973 So. 2d 672, 676 (Fla. 2d DCA 2008).” 
 
 8. “The Husband did not present evidence sufficient to rebut this presumption.” 
 
 9. “Accordingly, we conclude that the trial court abused its discretion when it 
declined to award permanent alimony.” 
 
 10. “The trial court may take into account the circumstances at the time of remand in 
determining the appropriate amount of permanent alimony to be awarded to the Wife. Id. at 
677.” 
 
Clemens v. Clemens, 41 FLW D2239 (Fla. 5th DCA 2016) 
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B.  Durational Alimony 


 
First District 


WHERE APPELLATE COURT REMANDED TO TRIAL COURT FOR 
RECONSIDERATION OF AMOUNT OF ALIMONY, TRIAL COURT EXCEEDED 
SCOPE OF MANDATE BY ENTERING AMENDED JUDGMENT THAT CHANGED 
TYPE OF ALIMONY AWARDED FROM PERMANENT TO DURATIONAL -- 
MOTION TO ENFORCE MANDATE GRANTED 
 
 In Ketcher v. Ketcher, 188 So. 3d 991 (Fla. 1st DCA 2016), the District Court reversed 
the original final judgment of dissolution of marriage in this case in part and remanded to the 
trial court “for additional findings and, if necessary based on those findings, reconsideration of 
the amount of the alimony award” (emphasis added). On remand, the trial court entered an 
amended final judgment that not only made additional findings required by the District Court’s 
opinion but also changed the type of alimony awarded from permanent to durational. The former 
husband, thereafter, filed a motion to enforce the mandate in which he argued that the trial court 
exceeded the scope of the mandate by changing the type of alimony awarded. The former wife 
responded that the trial court did not exceed the scope of the mandate because the court 
effectively reduced the amount of the alimony award by reducing its duration. The District Court 
now found: 
 
 1. “We agree with the former husband.” 
 
 2. “Accordingly, we grant the motion to enforce the mandate, quash the amended 
final judgment, and remand for further proceedings consistent with our prior opinion.” 
 
 3. “We have the inherent authority to enforce the mandate issued in this case. See 
Blackhawk Heating & Plumbing Co. v. Data Lease Fin. Corp., 328 So. 2d 825, 827 (Fla. 1975) 
(‘If the trial court fails or refuses to comply with the appellate court’s mandate, the latter may, 
generally speaking, take any steps or issue any appropriate writ necessary to give effect to its 
judgment.’).” 
 
 4. “The mandate is ‘the official mode of communicating the judgment of the 
appellate court to the lower court, directing the action to be taken or the disposition to be made 
of the cause by the trial court.’ Tierney v. Tierney, 290 So. 2d 136, 137 (Fla. 2d DCA 1974).” 
 
 5. “The lower court must strictly follow the mandate and does not have authority to 
alter the mandate in any way. See Cone v. Cone, 68 So. 2d 886, 887 (Fla. 1953) (‘[A] trial court 
is without authority to alter or evade the mandate of an appellate court absent permission to do 
so.’); Basic Energy Corp. v. Hamilton Cty., 667 So. 2d 249, 250 (Fla. 1st DCA 1995) (‘A trial 
court does not have discretionary power to alter or modify the mandate of an appellate court in 
any way, shape or form....’).” 
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 6. “Where, as here, the final judgment is reversed and remanded with specific 
instructions, the lower court has authority to conduct further proceedings in conformity with the 
instructions but the court cannot exceed the specific bounds of that instruction. See Collins v. 
State, 680 So. 2d 458, 459 (Fla. 1st DCA 1996).” 
 
 7. “Our prior opinion specifically and unambiguously directed the trial court to 
make additional findings concerning the parties’ incomes and expenses, and if necessary based 
on those findings, to reconsider the amount of the alimony award.” 
 
 8. “The opinion did not authorize the trial court to reconsider the type of alimony 
awarded, and by changing the type of alimony awarded from permanent to durational, the trial 
court impermissibly exceeded the scope of the mandate. See Brennan v. Brennan, 184 So. 3d 
583, 589 (Fla. 4th DCA 2016) (holding that trial court exceeded the scope of the mandate by 
reducing duration of alimony award because that issue was affirmed in the original appeal and 
therefore was law of the case); Ingle v. Ingle, 689 So. 2d 314, 315 (Fla. 5th DCA 1997) (holding 
that trial court exceeded the scope of the mandate by revaluing marital residence when the case 
was remanded only to make findings to support the unequal distribution of marital assets); cf. 
Bass v. State Farm Life Ins. Co., 649 So. 2d 924, 925 (Fla. 3d DCA 1995) (affirming trial court’s 
refusal on remand to consider entitlement to trial court attorney’s fees where the appellate court’s 
mandate directed the court to consider only the amount of appellate attorney’s fees).” 
 
 9. “Accordingly, the amended final judgment must be quashed.” 
 
 10. “Having said that, we recognize that the mandate-compliant findings made by the 
trial court on remand concerning the parties’ incomes and expenses suggest that the former 
husband’s need for alimony and the former wife’s ability to pay are considerably less than what 
was reflected in the original final judgment.” 
 
 11. “Those findings--if supported by the record--might justify a nominal or reduced 
permanent alimony award, but they do not justify the trial court’s decision to exceed the scope of 
the mandate by changing the type of alimony awarded.” 
 
 12. “Accordingly, for the reasons stated above, we grant the former husband’s motion 
to enforce the mandate, quash the amended final judgment, and remand for further proceedings 
consistent with our prior opinion.” 
 
Ketcher v. Ketcher, 41 FLW D1929 (Fla. 1st DCA 2016) 


 


Second District 


TRIAL COURT ABUSED DISCRETION IN AWARDING WIFE DURATIONAL 
RATHER THAN PERMANENT PERIODIC ALIMONY WHERE MARRIAGE WAS 
MODERATE-TERM, AND EVIDENCE ESTABLISHED THAT WIFE WAS DISABLED 
AND UNABLE TO RETURN TO WORK 
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 The former wife appeals the final judgment that dissolved her moderate-term marriage to 
the former husband. The former wife challenges the trial court’s decision to award her durational 
alimony instead of permanent period alimony. The parties married on December 31, 2002 and 
separated in November 2012, they did not have any children. At the time of the final hearing, the 
former husband was 42 and the former wife was 43. At that time, the former husband had a net 
monthly income of $7315 per month. 
 In 2007, the former husband and wife agreed that the former wife would stop working 
and she began the process of applying for Social Security disability. On March 29, 2013, an 
Administrative Law Judge (ALJ) ruled that the former wife had been disabled under the Social 
Security Act since February 12, 2007 and determined the former wife has the following severe 
impairments: fibromyalgia, impairment of the right upper extremity, traumatic brain injury, and 
disorders of the back and that she suffered from ADHD. Her traumatic brain injury and the 
impairment to her arm predated the marriage, but her fibromyalgia and back problems arose after 
the marriage. At the time of the final hearing, the former wife’s total net monthly income was 
$711 in disability payments, after deduction for insurance.  
 The parties enjoyed a modest lifestyle and did not have substantial assets. All equitable 
distribution issues were dealt with before the final hearing. On appeal the former wife argues that 
the cleat and convincing evidence presented at trial only supports an award of permanent 
periodic alimony and that no other form of alimony is appropriate under the circumstances. The 
District Court found: 
 
 1. “Because the trial court found that the Former Wife was disabled and the 
undisputed evidence established that she was unable to return to work, the trial court abused its 
discretion in awarding durational instead of permanent periodic alimony.” 
 
 2. “Accordingly, we reverse the award of durational alimony and remand for an 
award of permanent periodic alimony to the Former Wife.” 
 
 3. “Our review of the trial court’s decision to award durational instead of permanent 
alimony is for abuse of discretion. See Doganiero v. Doganiero, 106 So. 3d 75, 78 (Fla. 2d DCA 
2013); Fichtel v. Fichtel, 141 So. 3d 593, 595 (Fla. 4th DCA 2014).” 
 
 4. “However, the trial court’s discretion in this regard is not unlimited. See 
Doganiero, 106 So. 3d at 78 (citing Udell v. Udell, 998 So. 2d 1168, 1170 (Fla. 2d DCA 2008)).” 
 
 5. “The trial court’s detailed findings of fact are critical to our resolution of this 
case.” 
 
 6. “The trial court found--in accordance with the prior determination by the Social 
Security Administration and the other evidence presented--that the Former Wife is disabled.” 
 
 7. “The first factor pertinent to this determination is mood disorders and the second 
is fibromyalgia.” 
 
 8. “The trial court also found that the Former Wife’s net income from Social 
Security is $711 per month.” 
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 9. “The Former Wife has not other sources of income.” 
 
 10. “With expenses of $2352 per month, the Former Wife has a deficit of $1641 per 
month.” 
 
 11. “The trial court further found that the Former Husband has a good paying job as a 
chief operating officer of a software company at which he earns approximately $9750 per 
month.” 
 
 12. “With regard to the parties’ circumstances during the six to seven years preceding 
the final hearing, the trial court found that ‘[s]ince 2007, when the [Former] Wife stopped 
working, the [Former] Husband has supported both the parties from 2007 until current, with the 
sole exception of the [Former] Wife’s Social Security Disability benefits.’ ” 
 
 13. “Based on the undisputed evidence before it, the trial court properly concluded 
that ‘[t]he [Former] Wife has a need and the [Former] Husband has the ability to pay alimony.’ ” 
 
 14. “Particularly pertinent to our review is the trial court’s finding that the testimony 
presented established ‘that the [Former] Wife is not able to return to work.’ ” 
 
 15. “Notably, the trial court made no finding that the Former Wife’s inability to return 
to work or to become self-supporting--as the trial court properly noted--eliminated the possibility 
of an award of rehabilitative alimony as a topic for consideration.” 
 
 16. “Using the four-step framework for the decision-making process for alimony as 
explained in Taylor v. Taylor, 177 So. 3d 1000, 1002-03 (Fla. 2d DCA 2015), we may review the 
trial court’s consideration of the alimony issue in this case.” 
 
 17. “In the first step, the trial court properly determined that the Former Wife had an 
actual need for alimony.” 
 
 18. “In the second step, the trial court also properly determined that the Former 
Husband had the ability to pay support.” 
 
 19. “At the third step, the trial court was required to determine which type or types of 
alimony to select as the appropriate remedy under all of the circumstances.” 
 
 20. “It was at the third step that the trial court’s analysis went awry.” 
 
 21. “In accordance with section 61.08, the trial court had four possible approaches to 
the alimony question: (1) bridge-the-gap alimony under subsection 61.08(5); (2) rehabilitative 
alimony under subsection 61.08(6); (3) durational alimony under subsection 61.08(7); and (4) 
permanent alimony under subsection 61.08(8). Taylor, 177 So. 3d at 1003 (quoting the statute).” 
 
 22. “In this case, bridge-the-gap alimony was obviously inappropriate.” 
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 23. “And, as the trial court noted, rehabilitative alimony could not be considered 
because the evidence established ‘that the [Former] Wife is not able to return to work.’ ” 
 
 24. “Moreover, neither party had presented the trial court with ‘a specific and defined 
rehabilitative plan’ as is required before an award of rehabilitative alimony can be made. See 
§61.08(6)(b).” 
 
 25. “By a process of elimination, the trial court’s two remaining choices were 
durational alimony, section 61.08(7) provides, in pertinent part, as follows: 


 Durational alimony may be awarded when permanent periodic alimony is 
inappropriate. The purpose of durational alimony is to provide a party with 
economic assistance for a set period of time following a marriage of short or 
moderate duration or following a marriage of long duration if there is no ongoing 
need for support on a permanent basis.” 


 
 26. “On the other hand, ‘[p]ermanent alimony may be awarded to provide for the 
needs and necessities of life as they were established during the marriage of the parties for a 
party who lacks the financial ability to meet his or her needs and necessities of life following a 
dissolution of marriage.’ §61.08(8).” 
 
 27. “Because the parties’ marriage was of moderate duration, the trial court could 
make an award of permanent periodic alimony to the Former Wife only ‘if such an award is 
appropriate based upon clear and convincing evidence after consideration of the factors set forth 
in subsection [61.08](2).’ Id.” 
 
 28. “In its consideration of the various factors under section 61.08(2) in this case, the 
trial court specifically found that the Former Wife was not able to return to work.” 
 
 29. “This finding has ample support in the record.” 
 
 30. “Undeniably, the Former Wife’s expenses exceeded her income from the 
disability payments.” 
 
 31. “The Former Wife’s inability to return to work left her with no prospects for 
additional income.” 
 
 32. “Thus and award of permanent instead of durational alimony was appropriate 
because the Former Wife demonstrated by clear and convincing evidence that she lacked the 
financial ability to meet her needs and the necessities of life following dissolution of the 
marriage.” 
 
 33. “The trial court abused its discretion in awarding alimony that would terminate 
within a limited period of time when the record and the trial court’s findings showed that the 
Former Wife lacked either the actual capacity for self-support or the potential to develop that 
capacity. Cf. Ruszala v. Ruszala, 360 So. 2d 1288, 1289 (Fla. 2d DCA 1978) (reversing an award 
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of rehabilitative alimony and remanding for an award of permanent periodic alimony where the 
wife, who was legally blind and was receiving Social Security disability payments, had ‘little 
potential for self-support’); Lash v. Lash, 307 So. 2d 241, 243 (Fla. 2d DCA 1975) (noting that 
‘rehabilitative alimony presupposes the potential for self[-]support’ and ‘[w]ithout [t]his 
capacity, there is nothing to which one can be rehabilated’); G’sell v. G’sell, 390 So. 2d 1196, 
1197 (Fla. 5th DCA 1980) (reversing an award of rehabilitative alimony and remanding for an 
award of permanent periodic alimony where the wife did not have the actual or potential capacity 
for self-support).” 
 
 34. “Here, the trial court’s findings of fact were insufficient to support an award of 
durational as opposed to permanent periodic alimony because the clear and convincing evidence 
showed that the Former Wife lacked the financial ability to meet her needs and the necessities of 
life following the dissolution of her marriage. See §61.08(8); see also Doganiero, 106 So. 3d at 
78 (questioning whether an award of durational rather than permanent alimony was appropriate 
where ‘the trial court found that the Wife has limited income potential, that the marriage’s 
duration was 16 years and 10 months, that the Wife was 49 years of age at the time of the final 
judgment and the Husband was 52 years of age, and that virtually all of the parties’ income came 
from the Husband’s investments’); Levy v. Levy, 900 So. 2d 737, 744-45 (Fla. 2d DCA 2005) 
(remanding for the consideration of an award of permanent periodic alimony in a short-term 
marriage case where the wife was disabled as a result of medical issues arising after the marriage 
and her income was limited to Social Security disability payments).” 
 
Kruse v. Levesque, 41 FLW D1391 (Fla. 2d DCA 2016) 
 
AWARD OF REHABILITATIVE AND DURATIONAL ALIMONY NOT SUPPORTED 
BY EVIDENCE; FINAL JUDGMENT INCONSISTENT WITH ORAL 
PRONOUNCEMENTS; ON REMAND, COURT MAY RECONSIDER AMOUNT AND 
LENGTH OF ALIMONY, AS WELL AS IMPACT ON WIFE’S EDUCATION 
EXPENSES 
 
The parties were married in 1996 and Husband filed for divorce in 2011.  There was a six-day 
final hearing in 2014.  Wife’s forensic accountant was the only expert witness to testify as to the 
valuation of assets and the finances of the parties. The Husband presented no expert witnesses.  
At the conclusion of the hearing, the trial court pronounced its findings on the valuation of the 
Husband’s business, the Wife’s alimony request, and equitable distribution, but reserved on the 
issue of attorney’s fees.  The trial court found the Wife possessed the need for alimony and the 
Husband had the ability to pay.  The court awarded the Wife one year of rehabilitative alimony 
to be followed by five years of durational alimony.  The trial court did not indicate an amount, 
and instructed the parties to work together to determine a proposed final judgment to include the 
alimony amount to be determined, and to include the Wife’s equitable distribution schedule as 
modified to address the fact that the Wife would not receive as great a portion of Husband’s 
business.  The parties were unable to do so, and attended a case management conference to 
address the stalemate.  At the close of the non-evidentiary case management conference, the 
court asked the parties to submit proposed judgments and the court entered the Husband’s 
verbatim.  Wife appealed a final judgment of dissolution of marriage that failed to accurately 
reflect the trial court’s oral pronouncements, and contained errors as to alimony and equitable 
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distribution.  Husband cross-appealed on the issue of the valuation of his business, and 
challenged the trial court’s decision to permit testimony of Wife’s expert on that issue. The 
cross-appeal was affirmed without comment. In reversing and remanding on the alimony and 
aspect, the District Court held: 
 
 1. “[The] four steps involved in the trial court’s alimony decision-making process 
[are]: the trial court must determine ‘(1) a party’s need for support; (2) the other party’s ability to 
pay; (3) the type of alimony or the types of alimony appropriate in the case; and (4) the amount 
of alimony to award.’” 
 
 2. “The trial court completed the first three steps of its decision-making process but 
failed to proceed to the fourth step at the time of the final hearing.” 
 
 3. “The final judgment awards the wife $3900 per month as rehabilitative alimony 
and $1000 per month as durational alimony.  But there is no evidentiary support for these figures 
in the record and these amounts are considerably lower than what any of the wife’s need 
scenarios showed.” 
 
 4. “[The] written judgment is inconsistent with the trial court’s oral pronouncement 
because it awards the wife one year of rehabilitative alimony followed by four years of 
durational alimony when the trial court orally awarded one year of rehabilitative alimony 
followed by five years of durational alimony.” 
 
 5. “[The] written judgment is additionally inconsistent because it fails to include a 
provision requiring the husband to pay for the wife’s education expenses when the trial court 
orally ruled that the husband needed to pay for the rest of the wife’s education.” 
 
 6. Because of these inconsistencies and the lack of competent, substantial evidence, 
the alimony award must be reversed.” 
 
 7. “On remand, the trial court may reconsider not only the dollar amount of the 
award, but also the length of the award and the impact on the wife’s education expenses.” 
 
Shaver v. Shaver, 41 FLW D1945 (Fla. 2d DCA 2016) 


Third District 


Fourth District 


TRIAL COURT ERRED IN AWARDING WIFE DURATIONAL ALIMONY RATHER 
THAN PERMANENT ALIMONY WHERE MARRIAGE WAS A LONG-TERM 
MARRIAGE AND IN FAILING TO FIND THAT A REBUTTABLE PRESUMPTION 
EXISTED IN FAVOR OF PERMANENT ALIMONY IN THE CASE OF A LONG-TERM 
MARRIAGE; FINDINGS WERE INSUFFICIENT TO REBUT PREUMPTION IN 
FAVOR OF PERMANENT ALIMONY AND PERMANENT ALIMONY WAS 
APPROPRIATE IN VIEW OF HUSBAND’S ABILITY TO PAY AND WIFE’S NEED. 
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 Eighteen year marriage, wife was a 55 year old stay at home mother and husband was a 
53 year old full time physician earning a gross annual income of $205,704.00.  Prior to filing 
wife had not held a job outside the home in over 20 years; upon filing, wife began working at 
miscellaneous jobs making $10 - $12 per hour.  Vocational expert for husband testified wife 
could earn $8 to $10 per hour in retail sales or clerical support positions, and that with minimal 
computer training she could earn between $20,800 and $26,000 per year.  With some additional 
training she could work as a substitute teacher and later a full-time teacher in the public school 
system.  At the time of trial, substitute teachers in the area made $13 per hour, and could work 
180 days a year for a yearly income of $16,380.  Full-time area teachers started at $39,000, with 
benefits.  The Wife acknowledged she could no longer live a lavish lifestyle, and said she “had 
not problem with that.”  The husband was paying the wife $4,279 per month in temporary 
support. 
 In the final judgment, the court imputed income to the wife of $18,200, found that she 
could earn a starting teacher’s salary of $39,000 with benefits in a period of approximately two 
years, and determined her reasonable monthly needs to be $6,000 a month.  The court then 
awarded the wife durational alimony of $4,500 per month for ten years.  The wife argues on 
appeal that the trial court erred in not awarding her permanent alimony, because (1) even though 
this was a long term marriage, the final judgment did not find that a rebuttable presumption 
existed in favor of permanent alimony; (2) the court’s findings were insufficient to rebut the 
presumption in favor of permanent alimony; and (3) permanent alimony is appropriate in this 
case.  The District Court held: 
 
1. “The Wife argues that even though the marriage was a long-term marriage under section 
61.08, Florida Statutes (2014), the trial court’s final judgment did not find that  a rebuttable 
presumption existed in favor of permanent alimony. We agree.” 
 
 2. “The husband argues that the legislature’s creation of durational alimony in 2010 
nullified the presumption in favor of permanent alimony for a long-term marriage.  However, as 
the husband recognizes, following the 2010 and 2011 amendments, this court and three of our 
sister courts have recognized that the presumption in favor of permanent alimony after a long-
term marriage still exists.  We stand by that recognition. 
 
 3. “The wife next argues that the court’s findings were insufficient to rebut the 
presumption in favor of permanent alimony.  We agree.” 
 
 4. “Here, as in [an earlier case] the court’s findings give us no guidance as to why 
permanent alimony was inappropriate.  As in [an earlier case] given that the wife here ‘does not 
have a history of full-time employment with benefits and that the court actually imputed income 
to her, we cannot assume that the trial court made a proper, implicit finding that she has no 
ongoing need for support on a permanent basis.’” 
 
 5. “The wife lastly argues that permanent alimony is appropriate in this case.  We 
agree.” 
 
 6. “It appears that the trial court’s reliance on the husband’s vocational expert’s 
testimony that the wife ‘could earn a starting teachers [sic] salary of $39,000 with benefits in a 
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period of approximately tow years’ was ‘based on mere speculation and was not a proper 
consideration in determining her entitlement to permanent alimony.’  The record reflects that the 
wife never taught school, nor did she have teaching credentials at the time of trial.  In the event 
that the wife gets a teaching job and her income substantially increases, then the issue of alimony 
may be reconsidered in a modification action.” 
 
 7. “Further, even if the trial court properly considered the wife’s possible career as a 
teacher, the evidence reflects that her work life expectancy in that career is age sixty-five.  When 
the trial court asked the husband’s vocational expert about the wife’s work life expectancy the 
husband’s vocational expert responded ‘Well, usually to 65.  Teaching, they usually go after 20 
years, but they try to encourage people to go on DROP after about age 65.’  Given that response, 
the court’s finding to cease the wife’s durational alimony payments at that age would cause the 
wife to be unable to meet her needs beyond that age, thus reflecting her ongoing need for support 
on a permanent basis.” 
 
 8. “Based on the foregoing, we reverse the amended final judgment’s award of 
durational alimony, and remand for the trial court to award the wife permanent alimony in an 
amount to be determined.”  
 
Berger v. Berger, 41 FLW D2326 (Fla. 4th DCA 2016). 
 
TRIAL COURT EXCEEDED SCOPE OF APPELLATE MANDATE BY REVALUING 
ASSETS AND LIABILITIES, INCLUDING REVISITING ISSUE OF VALUE OF 
FORMER HUSBAND’S DENTAL PRACTICE, AND BY REDUCING DURATION OF 
ALIMONY AWARD  
 
 1. “A trial court lacks discretionary power to go beyond the scope of relief granted 
by the appellate court, and it is not authorized to deviate from the terms of an appellate court’s 
instructions. Akins v. Akins, 839 So. 2d 910, 911 (Fla. 5th DCA 2003).” 
 
 2. “‘A reversal and remand with general directions for further proceedings vests the 
trial court with broad discretion in directing the course of the cause.’ Wolfe v. Nazaire, 758 So. 
2d 730, 733 (Fla. 4th DCA 2000).” 
 
 3. “For example, ‘when a cause is remanded for reconsideration in the light of the 
opinion, the case goes back to the lower court in the same condition as if the order appealed from 
had not been entered.’ Tampa Elec. Co. v. Crosby, 168 So. 2d 70, 73 (Fla. 1964).” 
 
 4. “If a reviewing court ‘merely remands for further consideration, without expressly 
restricting the trier of the facts, then the latter may, in [its] discretion, receive additional 
evidence.’ Id.” 
 
 5. “‘Where, however, the remand instruction is specific, it is improper to exceed the 
bounds of that instruction.’ Wolfe, 758 So. 2d at 733.” 
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 6. “For example, a trial court exceeds the appellate mandate by changing the values 
set in an original final judgment of dissolution where the original valuation of assets was not 
disturbed in the first appeal and where the directions on remand did not permit any revaluation. 
See Rosecan v. Springer, 985 So. 2d 607, 609 (Fla. 4th DCA 2008).” 
 
 7. “Here, we find that the trial court exceeded the scope of the appellate mandate in 
Brennan I by revaluing assets and liabilities, including revisiting the issue of the value of the 
former husband’s dental practice.” 
 
 8. “In Brennan I, we addressed the equitable distribution of the marital home and 
required the trial court to partition the home.” 
 
 9. “We noted that after the court made a proper ruling concerning the home, ‘the 
entire scheme of equitable division devised by the trial court may need revision.’ Brennan I, 122 
So. 3d at 926 (emphasis added).” 
 
 10. “However, our opinion did not explicitly or implicitly authorize the trial court to 
reconsider the valuation of any assets or liabilities in the original equitable distribution scheme.” 
 
 11. “The only challenge to any valuation issue in the former husband’s initial brief in 
Brennan I was to the trial court’s alleged ‘failure to account for the negative value of the former 
husband’s dental practice in its equitable distribution schedule.’ However, in Brennan I, we 
affirmed on that issue without discussion.” 
 
 12. “Thus, the trial court should not have revisited the valuation of assets and 
liabilities on remand.” 
 
 13. “We also find that the trial court exceeded the scope of the mandate by reducing 
the duration of the alimony.” 
 
 14. “The ten-year duration of alimony is the law of the case. See Fla. Dep’t. of 
Transp. v. Juliano, 801 So. 2d 101, 105 (Fla. 2001) (‘The doctrine of the law of the case requires 
that questions of law actually decided on appeal must govern the case in the same court and the 
trial court, through all subsequent stages of the proceedings.’).” 
 
 15. “The court did not, however, exceed the scope of remand by considering evidence 
regarding the former husband’s 2013 income, which was relevant to the amount of alimony as 
well as the issue of whether the former husband should be compelled to pay for the minor child’s 
private school tuition.” 
 
 16. “Following a reversal of a dissolution judgment, a trial court may hear evidence 
regarding the parties’ current income if issues regarding support obligations are still in play on 
remand. See Addie v. Coale, 40 Fla. L. Weekly D2627, 2015 WL 7566689, at *3 (Fla. 4th DCA 
Nov. 25, 2015) (where this court reversed the complete denial of alimony to the former husband 
in the first appeal, and more than three years had passed since evidence regarding the parties’ 
financial circumstances had last been presented, the trial court was not precluded from taking 
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evidence on remand regarding need and ability to pay, as ‘[b]oth need and ability to pay are 
dynamic issues that are likely to change over time’).” 
 
 17. “Because the trial court exceeded the scope of remand in Brennan I, we reverse 
and remand with directions for the trial court to split the net proceeds, if any, from the sale of the 
marital home, and then redistribute the remaining assets and liabilities in the original equitable 
distribution schedule without revaluing them.” 
 
 18. “We also reverse and remand for the trial court to reinstate the ten-year duration 
of alimony from the date of the original final judgment.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN AWARDING HUSBAND CONCURRENT BRIDGE-THE-
GAP AND DURATIONAL ALIMONY WHERE AWARD EXCEEDED AMOUNT 
CLAIMED AS MONTHLY DEFICIT IN HUSBAND’S FINANCIAL AFFIDAVIT, AND 
HUSBAND’S NEED WAS NOT SUPPORTED BY COMPETENT SUSTANTIAL 
EVIDENCE. 
 


Twenty-two year marriage, husband didn’t work and was stay at home father.  Wife 
claimed husband was underemployed and sought to impute $73,365.12 to him through her 
vocational expert.  Husband sought permanent alimony and his F.A. showed a deficit of $2,719 a 
month, although such affidavit included no expenses for the parties’ child.  Trial court found 
credibility issues with both parties, but accepted vocational expert and imputed income to 
husband.  Trial court awarded $2,000 month bridge-the-gap alimony for 24 months and $2,000 a 
month durational alimony for 10 years to run concurrently.  Trial court made specific findings 
that husband had proven a need for alimony, and wife had ability to pay, but court made no 
findings regarding suitability of one type of alimony over another.  The District Court held: 
 
 1. “On appeal, the wife argues that the trial court erred in awarding the husband 
concurrent and excessive bridge-the-gap alimony and durational alimony.  We agree the trial 
court erred in the amount of alimony awarded to the husband because it exceeded the amount of 
alimony he requested and was not supported by the evidence.” 
 
 2. “ Although the trial court commented that the husband’s financial affidavit, 
particularly the amount of claimed monthly deficit, did not make sense, review of the record 
does not reflect that any evidence was presented as to the husband’s monthly needs over and 
above what he stated in his financial affidavit.  ‘Absent special circumstances which do not 
appear in the judgment, an alimony award should not exceed a spouse’s need.’  Rosecan v. 
Springer, 845 So.2d 927, 929 (Fla. 4th DCA 2003).” 
 
Brezault v. Brezault, 41 FLW D2067 (Fla. 4th DCA 2016). 
 


Fifth District 
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NO ERROR IN DECISION TO AWARD DURATIONAL ALIMONY FOR PERIOD OF 
TEN YEARS COMMENCING ON DATE OF FINAL JUDGMENT; NO ERROR IN 
TRIAL COURT’S CONSIDERATION OF WIFE’S ADULTEROUS BEHAVIOR WHEN 
DECIDING ON ALIMONY AWARD OR IN THE WEIGHT IT ACCORDED THIS 
FACTOR. 
 
 Parties were married for 11 years and 5 months during which Wife had an affair.  
Husband was the breadwinner and successful.  His income increased during dissolution 
proceedings.  Parties agreed when they married that Wife would no longer work due to her 
health issues. The parties stipulated to temporary support of $5,300 per month.  At trial, the Wife 
testified that such amount did not meet her ongoing needs, and that she had a deficit each month 
of $658.58 plus monthly health insurance costs between $500 and $600.  According to her 
financial affidavit, her basic need was $7035 per month, but she testified that in order to meet the 
standard of living she enjoyed during the marriage and to cover her health insurance costs, her 
post-dissolution needs would be $9900 per month, and her monthly deficit would increase to 
$5528 per month while the Husband enjoyed a surplus per month ranging from $3000 to $7000 
after paying monthly expenses of $16,000 to $22,000.  The Wife was awarded an unequal 
distribution in her favor, and durational alimony for ten years at $5,300 per month.  The District 
Court held: 
 
 1. “[The parties] disagree on the trial court’s decision to grant durational alimony 
and provide an unequal distribution of marital assets to the wife.  With regard to the award of 
alimony, both parties insist, albeit for different reasons, that the trial court improperly considered 
Wife’s adulterous behavior.” 
 
 2. “We find no error in the trial court’s decision to award durational alimony.  And, 
inasmuch as the award of durational alimony did not exceed the length of the marriage, we find 
no error in the trial court’s decision to award it for ten years beginning on the date of entry of the 
final judgment.” 
 
 3. “Additionally, we find no error in the trial court’s consideration of Wife’s 
adulterous behavior and reject any argument to the contrary.  Section 61.08(1) Florida Statutes 
(2014) permits a trial court to consider evidence of adultery in determining a proper award of 
alimony.  However, consideration is dependent upon the circumstances of a particular case.  In 
this regard, the law is clear that ‘absent a showing of a related depletion of marital assets, a 
party’s adulterous misconduct is not a valid reason to award a greater share of those marital 
assets to the innocent spouse’ or to deny the adulterous spouse alimony.  Need and ability to pay 
remain the primary considerations in awarding alimony.” 
 
 4. “The record reflects that the trial court weighed ‘the significant evidence 
regarding the Wife’s adultery during the marriage, but did not consider the adultery a feature or 
an over-significant factor.’  Husband argues this was error, believing the trial court should have 
found wife’s adultery instrumental in determining entitlement or, in his view, no entitlement to 
alimony.  We reject this argument in the absence of any evidence that Wife depleted marital 
assets to further her adulterous behavior.” 
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Lostaglio v. Lostaglio, 41 FLW D2146 (Fla. 5th DCA 2016). 


AMOUNT OF DURATIONAL ALIMONY TO BE RECONSIDERED WHERE TRIAL 
COURT FAILED TO ACCOUNT FOR WIFE’S ADDITIONAL POST-JUDGMENT 
EXPENSES IN FORM OF TAXES AND INSURANCE AND FAILED TO IMPUTED 
ANY INCOME TO WIFE, ALTHOUGH IT FOUND WIFE HAD ABILITY TO WORK. 
 
 Parties were married for 11 years and 5 months during which Wife had an affair.  
Husband was the breadwinner and successful.  His income increased during dissolution 
proceedings.  Parties agreed when they married that Wife would no longer work due to her 
health issues. The parties stipulated to temporary support of $5,300 per month.  At trial, the Wife 
testified that such amount did not meet her ongoing needs, and that she had a deficit each month 
of $658.58 plus monthly health insurance costs between $500 and $600.  According to her 
financial affidavit, her basic need was $7035 per month, but she testified that in order to meet the 
standard of living she enjoyed during the marriage and to cover her health insurance costs, her 
post-dissolution needs would be $9900 per month, and her monthly deficit would increase to 
$5528 per month while the Husband enjoyed a surplus per month ranging from $3000 to $7000 
after paying monthly expenses of $16,000 to $22,000.  The Wife was awarded an unequal 
distribution in her favor, and durational alimony for ten years at $5,300 per month.  The District 
Court held: 
 
 1. “We find no merit in Wife’s assertion that the trial court improperly punished her 
conduct by reducing her alimony award.” 
 
 2. “Nevertheless, evidence that $5300 per month in durational alimony is sufficient 
to meet Wife’s post-dissolution needs is not clear cut.  In calculating the amount of durational 
alimony, the trial court failed to account for Wife’s additional post-judgment expenses in the 
form of taxes and insurance.” 
 
 3. “Notably, prior to entry of the final judgment, these expenses were paid by 
Husband.  However, Wife must now incur them on her own.” 
 
 4. “Also, although the trial court determined Wife has the ability to work – a finding 
we conclude is supported by competent, substantial evidence – it did not impute any income to 
her.  Therefore, we are compelled to remand for reconsideration of the amount of durational 
alimony so the trial curt may consider these factors.” 
 
Lostaglio v. Lostaglio, 41 FLW D2146 (Fla. 5th DCA 2016). 
 


C.  Bridge-the-Gap Alimony 


 
First District 


Third District 
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Fourth District 


 


 


TRIAL COURT ERRED IN AWARDING HUSBAND CONCURRENT BRIDGE-THE-
GAP AND DURATIONAL ALIMONY WHERE AWARD EXCEEDED AMOUNT 
CLAIMED AS MONTHLY DEFICIT IN HUSBAND’S FINANCIAL AFFIDAVIT, AND 
HUSBAND’S NEED WAS NOT SUPPORTED BY COMPETENT SUSTANTIAL 
EVIDENCE. 
 


Twenty-two year marriage, husband didn’t work and was stay at home father.  Wife 
claimed husband was underemployed and sought to impute $73,365.12 to him through her 
vocational expert.  Husband sought permanent alimony and his F.A. showed a deficit of $2,719 a 
month, although such affidavit included no expenses for the parties’ child.  Trial court found 
credibility issues with both parties, but accepted vocational expert and imputed income to 
husband.  Trial court awarded $2,000 month bridge-the-gap alimony for 24 months and $2,000 a 
month durational alimony for 10 years to run concurrently.  Trial court made specific findings 
that husband had proven a need for alimony, and wife had ability to pay, but court made no 
findings regarding suitability of one type of alimony over another.  The District Court held: 
 
 1. “On appeal, the wife argues that the trial court erred in awarding the husband 
concurrent and excessive bridge-the-gap alimony and durational alimony.  We agree the trial 
court erred in the amount of alimony awarded to the husband because it exceeded the amount of 
alimony he requested and was not supported by the evidence.” 
 
 2. “ Although the trial court commented that the husband’s financial affidavit, 
particularly the amount of claimed monthly deficit, did not make sense, review of the record 
does not reflect that any evidence was presented as to the husband’s monthly needs over and 
above what he stated in his financial affidavit.  ‘Absent special circumstances which do not 
appear in the judgment, an alimony award should not exceed a spouse’s need.’  Rosecan v. 
Springer, 845 So.2d 927, 929 (Fla. 4th DCA 2003).” 
 
Brezault v. Brezault, 41 FLW D2067 (Fla. 4th DCA 2016). 


 


ERROR TO AWARD BRIDGE-THE-GAP ALIMONY AND TO FIND THAT 
PERMANENT ALIMONY WAS INAPPROPRIATE IN CASE INVOLVING 19-YEAR 
MARRIAGE WITHOUT MAKING FINDINGS SUFFICIENT TO OVERCOME 
REBUTTABLE PRESUMPTION IN FAVOR OF PERMANENT ALIMONY--FURTHER, 
TRIAL COURT DID NOT HAVE RELEVANT EVIDENCE BEFORE IT TO CONSIDER 
ALL STATUTORY FACTORS; AND INFORMATION BEFORE TRIAL COURT DID 
NOT SUPPORT FINDING THAT BRIDGE-THE-GAP ALIMONY WAS 
APPROPRIATE 
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 The former wife appeals the final judgment of dissolution of marriage. The parties 
proceeded pro se at trial but did not testify in narrative fashion, the trial judge instead asked each 
party questions. Their responses revealed: they have three minor children, the wife is a full-time 
student, pursuing a degree as a surgical technician. She has completed one year of a three-year 
program and the starting pay for a surgical technician is approximately between $15 and $16.61 
an hour. She has no source of income and her monthly expenses are about $2,520. Upon 
finishing school, she will had to repay student loans. The former husband earns $79,221 a year 
and averaged between $25,000 and $29,000 a year in overtime. His monthly rent and utilities are 
$500, and his cell phone service costs $110 a month. Ultimately, the former wife was awarded 
$1,640 in bridge-the-gap alimony, but the court stated during the parties’ testimony that 
permanent alimony was inappropriate. The trial court also awarded prospective child support. 
Former wife filed a timely motion for rehearing, arguing that she should have been awarded 
permanent alimony or durational alimony as well as retroactive child support. The trial court 
denied the motion. The former wife appeals and argues that the trial court erred in awarding 
bridge-the-gap alimony and finding that permanent alimony was inappropriate. The District 
Court found: 
 
 1. “ ‘An award of alimony will usually not be reversed on appeal absent an abuse of 
discretion. However, “[w]here a trial judge fails to apply the correct legal rule ... the action is 
erroneous as a matter of law.” ’ Ondrejack v. Ondrejack, 839 So. 2d 867, 870 (Fla. 4th DCA 
2003) (alterations in original) (citations omitted).” 
 
 2. “Section 61.08, Florida Statutes (2013), governs the award of alimony and 
provides the following in pertinent part: 


(1) In a proceeding for dissolution of marriage, the court may grant alimony to 
either party, which alimony may be bridge-the-gap, rehabilitative, durational, or 
permanent in nature of any combination of these forms of alimony. In any award 
of alimony, the court may order periodic payments or payments in lump sum or 
both....” 


 
 3. “The statute recites factors for the court to consider, including the duration of the 
marriage, the age of the parties, their financial resources and earning capacities, ‘educational 
levels, vocational skills, and employability of the parties and, when applicable, the time 
necessary for either party to acquire sufficient education or training to enable such party to find 
appropriate employment.’ §61.08(2), Fla. Stat.” 
 
 4. “The statute further provides that ‘there is a rebuttable presumption that a ... long-
term marriage is a marriage having a duration of 17 years or greater,’ and that the ‘length of a 
marriage is the period of time from the date of marriage until the date of filing of an action for 
dissolution of marriage.’ §61.08(4), Fla. Stat.” 
 
 5. “The statute describes the different types of alimony.” 
 
 6. “Pertinent to the issue before us, it provides as follows: 


 (5) Bridge-the-gap alimony may be awarded to assist a party by providing 
support to allow the party to make a transition from being married to being single. 







  58 


Bridge-the-gap alimony is designed to assist a party with legitimate identifiable 
short-term needs, and the length of an award may not exceed 2 years.... 
.... 
 (8) Permanent alimony may be awarded to provide for the needs and 
necessities of life as they were established during the marriage of the parties for a 
party who lacks the financial ability to meet his or her needs and necessities of 
life following a dissolution of marriage. Permanent alimony may be awarded 
following a marriage of long duration if such an award is appropriate upon 
consideration of the factors set forth in subsection (2).... 
§61.08(5), (8), Fla. Stat.” 


 
 7. “Our courts recognize that with respect to long-term marriages, there is a 
rebuttable presumption in favor of permanent alimony. See Motie v. Motie, 132 So. 3d 1210, 
1213 (Fla. 5th DCA 2014); Alcantara v. Alcantara, 15 So. 3d 844, 845-46 (Fla. 3d DCA 2009); 
Salazar v. Salazar, 976 So. 2d 1155, 1157 (Fla. 4th DCA 2008); Schlagel v. Schlagel, 973 So. 2d 
672, 676 (Fla. 2d DCA 2008).” 
 
 8. “ ‘[N]either age nor a spouse’s ability to earn some income alone rebuts the 
presumption.’ Cerra v. Cerra, 820 So. 2d 398, 401 (Fla. 5th DCA 2002).” 
 
 9. “ ‘A spouse’s age is not a valid basis to deny permanent alimony absent evidence 
that the spouse’s youth would allow him or her to earn income sufficient to support a life-style 
consistent with that enjoyed during the marriage.’ Id. (quoting Young v. Young, 677 So. 2d 1301, 
1305 (Fla. 5th DCA 1996)); see also Zeigler v. Zeigler, 635 So. 2d 50, 54 (Fla. 1st DCA 1994) 
(‘The relative youth of the appellant also does not justify the total denial of permanent alimony 
unless there is some evidence that the appellant can attain a level of self support reasonably 
commensurate with the standard of living established during the marriage.’ (citation omitted)).” 
 
 10. “As the Fifth District recognized in Motie, ‘[i]n almost every case [involving one 
spouse who has historically been the homemaker in a long-term marriage and a substantial 
disparity in income], courts have found that permanent alimony was appropriate.’ 132 so. 3d at 
1213 (citing Fortune v. Fortune, 61 So. 3d 441 (Fla. 2d DCA 2011); Alcantara, 15 So. 3d 844; 
Zeigler, 635 So. 2d 50).” 
 
 11. “The parties were married for nineteen years.” 
 
 12. “As such, this marriage is considered a long-term marriage, and the trial court was 
required to apply the rebuttable presumption in favor of permanent alimony.” 
 
 13. “Although the amended final judgment provides that the trial court considered the 
statutory factors governing the award of alimony, it is apparent from the hearing transcript that 
the trial judge did not have the relevant information before it to consider all statutory factors.” 
 
 14. “Additionally, the court’s findings were insufficient to overcome the presumption 
in favor of permanent alimony.” 
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 15. “On the contrary, the trial court’s statements during the hearing indicate that the 
court believed either that it could not award permanent alimony based solely on the former 
wife’s age or that the former wife’s age trumped all other statutory factors.” 
 
 16. “This, too, was error.” 
 
 17. “Further, based on the information before it, the trial court erred in finding that 
bridge-the-gap alimony was appropriate. 


[B]ridge-the-gap alimony serves to assist a spouse already capable of self-support 
during the transition from being married to being single.... A party is not self-
supporting because he or she has the opportunity to enter the job market without 
some evidence of the ability to earn a salary which would allow the party to live 
in accordance with the lifestyle established during the marriage. 


Wofford v. Wofford, 20 So. 3d 470, 474 (Fla. 4th DCA 2009) (internal citation and quotation 
marks omitted).” 
 
 18. “At the time of trial, the former wife was two years away from completing a 
degree program.” 
 
 19. “The trial court awarded bridge-the-gap alimony for this two-year period.” 
 
 20. “However, no evidence existed that the former wife was self-supporting at the 
time of trial or that she would become self-supporting upon completion of the program.” 
 
 21. “Additionally, there was no evidence of the parties’ standard of living during the 
marriage.” 
 
 22. “Based on the foregoing, we reverse and remand for the trial court to apply the 
rebuttable presumption of permanent alimony.” 
 
 23. “The court may again deny permanent alimony, but it must make the necessary 
findings--supported by evidence--that would sustain a conclusion that permanent alimony is 
inappropriate in this long-term marriage.” 
 
Dickson v. Dickson, 41 FLW D1807 (Fla. 4th DCA 2016) 
 


 


Fifth District 


D.  Rehabilitative Alimony 


 
First District 


Second District 
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AWARD OF REHABILITATIVE AND DURATIONAL ALIMONY NOT SUPPORTED 
BY EVIDENCE; FINAL JUDGMENT INCONSISTENT WITH ORAL 
PRONOUNCEMENTS; ON REMAND, COURT MAY RECONSIDER AMOUNT AND 
LENGTH OF ALIMONY, AS WELL AS IMPACT ON WIFE’S EDUCATION 
EXPENSES 
 
The parties were married in 1996 and Husband filed for divorce in 2011.  There was a six-day 
final hearing in 2014.  Wife’s forensic accountant was the only expert witness to testify as to the 
valuation of assets and the finances of the parties. The Husband presented no expert witnesses.  
At the conclusion of the hearing, the trial court pronounced its findings on the valuation of the 
Husband’s business, the Wife’s alimony request, and equitable distribution, but reserved on the 
issue of attorney’s fees.  The trial court found the Wife possessed the need for alimony and the 
Husband had the ability to pay.  The court awarded the Wife one year of rehabilitative alimony 
to be followed by five years of durational alimony.  The trial court did not indicate an amount, 
and instructed the parties to work together to determine a proposed final judgment to include the 
alimony amount to be determined, and to include the Wife’s equitable distribution schedule as 
modified to address the fact that the Wife would not receive as great a portion of Husband’s 
business.  The parties were unable to do so, and attended a case management conference to 
address the stalemate.  At the close of the non-evidentiary case management conference, the 
court asked the parties to submit proposed judgments and the court entered the Husband’s 
verbatim.  Wife appealed a final judgment of dissolution of marriage that failed to accurately 
reflect the trial court’s oral pronouncements, and contained errors as to alimony and equitable 
distribution.  Husband cross-appealed on the issue of the valuation of his business, and 
challenged the trial court’s decision to permit testimony of Wife’s expert on that issue. The 
cross-appeal was affirmed without comment. In reversing and remanding on the alimony and 
aspect, the District Court held: 
 
 1. “[The] four steps involved in the trial court’s alimony decision-making process 
[are]: the trial court must determine ‘(1) a party’s need for support; (2) the other party’s ability to 
pay; (3) the type of alimony or the types of alimony appropriate in the case; and (4) the amount 
of alimony to award.’” 
 
 2. “The trial court completed the first three steps of its decision-making process but 
failed to proceed to the fourth step at the time of the final hearing.” 
 
 3. “The final judgment awards the wife $3900 per month as rehabilitative alimony 
and $1000 per month as durational alimony.  But there is no evidentiary support for these figures 
in the record and these amounts are considerably lower than what any of the wife’s need 
scenarios showed.” 
 
 4. “[The] written judgment is inconsistent with the trial court’s oral pronouncement 
because it awards the wife one year of rehabilitative alimony followed by four years of 
durational alimony when the trial court orally awarded one year of rehabilitative alimony 
followed by five years of durational alimony.” 
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 5. “[The] written judgment is additionally inconsistent because it fails to include a 
provision requiring the husband to pay for the wife’s education expenses when the trial court 
orally ruled that the husband needed to pay for the rest of the wife’s education.” 
 
 6. Because of these inconsistencies and the lack of competent, substantial evidence, 
the alimony award must be reversed.” 
 
 7. “On remand, the trial court may reconsider not only the dollar amount of the 
award, but also the length of the award and the impact on the wife’s education expenses.” 
 
Shaver v. Shaver, 41 FLW D1945 (Fla. 2d DCA 2016) 
 


 


Third District 


Fourth District 


Fifth District 


E.  Temporary Alimony 


 
First District 


 
TRIAL COURT ERRED IN DEDUCTING FROM HUSBAND’S INCOME A TEMPORARY 
ALIMONY AWARD THAT TERMINATED AT FINAL HEARING 
 
  In calculating the alimony award to be paid post-judgment, the trial court deducted from 
husband’s income the temporary alimony payment he had been making until final hearing.  The Wife 
appealed, and the District Court held: 
 
 1. “The face of the record reflects a clear error in the financial information utilized by the 
trial court in setting the alimony amount.” 
 
 2. “The trial court found that the former husband’s net income was $7,052.88 based on his 
June 23, 2015, amended Financial Affidavit.  However, this net amount is the result of a deduction of the 
temporary alimony award to the former wife in the amount of $3,500.  Since the temporary alimony 
award was only in place until the final hearing, the former husband’s net monthly income should have 
been adjusted and increased by the temporary award amount before calculating the former wife’s alimony 
amount.” 
 
 3. “As a result, the trial court’s finding concerning the former husband’s net monthly 
income is not supported and requires reversal….and remand for correction and further consideration as to 
the appropriate alimony to be awarded to the former wife.”  
 
Bork v. Bork, 41 FLW D2058 (Fla. 1st DCA) 
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Second District 


TRIAL COURT ERRED BY FAILING TO DIFFERENTIATE BETWEEN CHILD 
SUPPORT AND ALIMONY 
 
 The husband appeals a nonfinal support order in dissolution of marriage proceedings 
between and the wife. The parties married in 1999 and had twins in 2005. The wife filed her 
PDOM in November of 2014. In February 2015, the husband filed a motion for temporary 
injunction to prevent removal of the minor children and/or denial of passport services and a 
motion for emergency support, timesharing, and other relief. At the same time, the wife filed an 
emergency motion for temporary exclusive use and possession of the marital home, majority 
timesharing, child support, spousal support, and attorney’s fees. The trial court entered an order 
on April 7, 2015, setting an equal timesharing schedule, ordering the wife to surrender the 
children’s passports, and prohibiting either party from removing the children from the 
jurisdiction of the court. The trial court also granted the husband exclusive use of the marital 
home and directed the husband to pay for the wife’s rental of a reasonably-priced apartment as 
well as the wife’s moving expenses. The husband argues that the order should be reversed 
because it does not differentiate between child support and alimony. The order required the 
husband to pay for the rent of the wife’s apartment and her moving expenses, but it fails to 
identify that as either alimony or child support. 
 
 1. “We reverse the order because it failed to differentiate between child support and 
alimony.” 
 
 2. “ ‘Even though temporary relief awards are among those areas in which the trial 
courts have the greatest discretion.’ it is improper for the trial court to fail ‘to identify which 
share of the award [is] intended to be alimony.’ Blum v. Blum, 769 So. 2d 1142, 1143 (Fla. 4th 
DCA 2000).” 
 
 3. “This is because the child support guidelines are applicable to temporary child 
support awards and the trial court’s failure to identify a child support award make it impossible 
to determine if the guidelines were followed. Id.; Nilsen v. Nilsen, 63 So. 3d 850, 851 (Fla. 1st 
DCA 2011).” 
 
 4. “In addition, the trial court must make findings regarding the parties’ incomes for 
purposes of applying the child support guidelines. Nilsen, 63 So. 3d at 851.” 
 
 5. “The trial court failed to make any findings regarding the parties’ incomes.” 
 
 6. “Accordingly, we reverse the portion of the order addressing support and remand 
for the trial court to reconsider the issue of temporary support and to make the appropriate 
findings.” 
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 7. “If the trial court makes an alimony award on remand, specific findings are 
required regarding the parties’ needs and abilities to pay. See Fleischfresser v. Accursio, 833 So. 
2d 803, 804 (Fla. 3d DCA 2002) (reversing temporary support order that failed to identify which 
share of the award was for child support or alimony and remanding ‘for a complete 
reconsideration of the issues of child support and temporary alimony, to include, inter alia, 
specific findings regarding’ need and ability to pay).” 
 
 8. “If the trial court orders alimony to be paid by one party to the other, it should 
make specific findings regarding amount so as to avoid confusion and possibly unnecessary 
further litigation between the parties.” 
 
Perez v. Perez, 41 FLW D1111 (Fla. 2d DCA 2016) 
 
HUSBAND DID NOT WAIVE ARGUMENT THAT PRIOR JUDGMENT WAS NOT 
FINAL AS TO SUPPORT ISSUES BY FILING MODIFICATION PETITIONS 
BECAUSE TRIAL COURT’S JURISDICTION TO RULE ON SUPPORT ISSUES AT 
DIFFERENT STAGES IN PROCEEDINGS IS CONTROLLED BY STATUTE 
 
 The former husband appeals a final judgment denying his petition for modification of 
final judgment of dissolution and an order denying his motion to modify temporary support 
order. The hearing officer found that by going forward with his petition to modify at a May 2015 
hearing, the former husband waived any argument that the June 2013 judgment was not final as 
to the support issues. And the former wife argues that by filing his petitions to modify, the 
former husband agreed that the June 2013 judgment was final as to support. The District Court 
found: 
 
 1. “The former husband did not waive his right to a final hearing on the support 
issues by filing his two petitions for modification.” 
 
 2. “The trial court’s subject matter jurisdiction to rule on the issues of child support 
and alimony is set forth in sections 61.13 and 61.14, Florida Statutes (2010-2014).” 
 
 3. “These statutes provide when final support orders may be modified. See §§ 
61.13(1)(a)(2), .14(1)(a); see also Overbey v. Overbey, 698 So. 2d 811, 813 (Fla. 1997) 
(‘Generally, under [sections 61.13 and 61.14], a fundamental prerequisite to bringing an action to 
modify child support payments is a showing of substantial change of circumstances.’); Kuttas v. 
Ritter, 879 So. 2d 3, 5 (Fla. 2d DCA 2004).” 
 4. “The statutes also provide when temporary support orders may be modified: ‘A 
court may, upon good cause shown, and without a showing of substantial change of 
circumstances, modify, vacate, or set aside a temporary support order before or upon entering a 
final order in a proceeding.’ §61.14(11)(a).” 
 
 5. “Because the trial court’s jurisdiction to rule on support issues at different stages 
in the proceedings in set forth by statute, the former husband could not agree that the trial court 
had jurisdiction to modify a final order when the trial court actually had jurisdiction to modify a 
temporary order. See Ruble v. Ruble, 884 So. 2d 150, 152 (Fla. 2d DCA 2004) (‘Subject matter 
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jurisdiction is conferred upon a court by the constitution or by statute and cannot be created by 
waiver, acquiescence or agreement of the parties.’).” 
 
Haritos v. Kampouraki, 41 FLW D1403 (Fla. 2d DCA 2016) 
 
TEMPORARY SUPPORT ORDER WAS NOT MERGED INTO FINAL JUDGMENT 
WHEN HUSBAND FAILED TO CHALLENGE IT ON APPEAL -- DOCTRINE OF 
MERGER DID NOT APPLY WHERE FINAL JUDGMENT STATED THAT IT WAS 
ONLY DISSOLVING MARRIAGE AND WAS RESERVING JURISDICTION ON ALL 
OTHER ISSUES AND SPECIFICALLY STATED THAT TEMPORARY RELIEF 
ORDERS WOULD REMAIN IN EFFECT UNTIL FURTHER ORDER OF COURT AND 
WERE NOT EXTINGUISHED BY THE JUDGMENT 
 
 The former husband appeals a final judgment denying his petition for modification of 
final judgment of dissolution and an order denying his motion to modify temporary support 
order. The former wife argues that the former husband could have appealed the final judgment 
entered in June 2013, suggesting that the temporary support order was merged into the final 
judgment and that he could have challenged the temporary support order on appeal of that 
judgment. The doctrine of merger was discussed at a October 2014 hearing and the hearing 
officer entered an order finding that the June 2013 FJ incorporated the temporary support order. 
At a second hearing in May 2015, the same hearing officer again indicated his belief that the 
temporary order merged into the final judgment. The District Court found: 
 
 1. “[T]he doctrine of merger does not apply to the June 2013 final judgment 
dissolving the marriage.” 
 
 2. “The judgment stated that it was only dissolving the marriage and was reserving 
jurisdiction on all other issues, and it specifically stated that the ‘[t]emporary relief orders in 
effect ... shall continue until further order of this Court and are not extinguished by this [f]inal 
[j]udgment.’ ” 
 
 3. “Therefore, the temporary support order continued and was not merged into the 
final judgment. See D’Angelo v. D’Angelo, 570 So. 2d 1094, 1094-95 (Fla. 4th DCA 1990) 
(holding that temporary relief order did not merge into final judgment where final judgment 
specifically stated that temporary relief order will continue and trial court reserved jurisdiction to 
enforce temporary relief order).” 
 
Haritos v. Kampouraki, 41 FLW D1403 (Fla. 2d DCA 2016) 
 
TRIAL COURT ERRED IN REQUIRING HUSBAND TO CONTINUE PAYMENT OF 
TEMPORARY ALIMONY AFTER ENTRY OF FINAL JUDGMENT UNTIL 
EQUITABLE DISTRIBUTION WAS AT LEAST PARTIALLY EFFECTUATED 
WHERE PARTIES NEITHER CONSENTED TO POSTJUDGMENT CONTINUATION 
OF TEMPORARY ALIMONY NOR REQUESTED SUCH RELIEF 
  







  65 


 The former husband appeals an amended final judgment of dissolution of marriage to the 
former wife. He challenges the finding that he dissipated marital assets, the amount of marital 
cash determined to be available for distribution, the denial of his motions for disqualification, 
and the award of continued temporary alimony.  
 
 1. “We strike the award of temporary alimony and remand for further proceedings in 
that regard; we otherwise affirm without discussion.” 
 
 2. “[T]he order requiring the Former Husband to continue payment of temporary 
alimony constitutes an error of law requiring reversal.” 
 
 3. “ ‘Dissolution proceedings call for broad judicial discretion to provide that both 
parties receive what is equitable and just regarding the property settlement.’ Abbe v. Abbe, 475 
So. 2d 206, 208 (Fla. 1985) (discussing Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980)).” 
 
 4. “ ‘An appellate court will not disturb an alimony award where competent 
substantial evidence supports the award and the trial court complies with the governing law. 
However, we review de novo whether the trial court correctly applied the law to the facts of 
record.’ Broemer v. Broemer, 109 So. 3d 284, 289 (Fla. 1st DCA 2013).” 
 
 5. “ ‘[A] temporary alimony award pending the final judgment in the lower court is 
merged in the judgment and does not continue after the judgment.’ Rankin v. Rankin, 275 So. 2d 
283, 284 (Fla. 2d DCA 1973) (footnote omitted); see also Efron v. Efron, 813 So. 2d 209, 211 
(Fla. 3d DCA 2002) (discussing trial court’s power to leave a temporary alimony award in place 
until such time as the issues of relief, including equitable distribution and permanent alimony, 
are resolved).” 
 
 6. “The parties here did not consent to a postjudgment continuation of the temporary 
alimony award, nor was such relief requested.” 
 
 7. “To the contrary, it is undisputed that the Former Wife waived her right to seek 
support alimony.” 
 
 8. “Thus, we conclude that the temporary mediation agreement terminated upon 
entry of the final judgment and cannot serve as the basis for a continued award of alimony in this 
case. See Rankin, 275 So. 2d at 284.” 
 
 9. “While the trial court was understandably concerned about the Former Wife’s 
ability to support herself until the equitable distribution was at least partially effectuated, a 
continuation of temporary alimony was not the proper vehicle for addressing this concern.” 
 
 10. “Accordingly, we reverse and remand for the trial court to strike those portions of 
the amended final judgment.” 
 
 11. “On remand, the trial court may reconsider whether an award of lump sum 
alimony, which may be ordered in periodic installments, is appropriate for purposes of equitable 
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distribution. See Abbe, 475 So. 2d at 208 (‘[W]e hold that a prayer for equitable distribution 
provides sufficient notice to the opposing party that the trial judge may award his or her interest 
in the marital property as lump sum alimony.’); Canakaris, 382 So. 2d at 1201 (‘A judge may 
award lump sum alimony to ensure an equitable distribution of property acquired during the 
marriage, provided the evidence reflects (1) a justification for such lump sum payment and (2) 
financial ability of the other spouse to make such payment without substantially endangering his 
or her economic status.’).” 
 
Dunkel v. Dunkel, 41 FLW D1538 (Fla. 2d DCA 2016) 
 


Third District 


TRIAL COURT ERRED IN REJECTING RECOMMENDATIONS REGARDING 
TEMPORARY ALIMONY AND CHILD SUPPORT CONTAINED IN GENERAL 
MAGISTRATE’S REPORT WHERE COMPETENT, SUBSSTANTIAL EVIDENCE 
SUPPORTED MAGISTRATE’S FINDINGS - ONCE A TRIAL COURT APPOINTS A 
MAGISTRATE TO TAKE TESTIMONY AND MAKE FINDINGS, IT LOSES THE 
PREROGATIVE OF SUBSTITUTING ITS JUDGMENT FOR THAT OF THE 
MAGISTRATE 
 
 A general magistrate issued a report recommending that the former husband pay $5,500 
per month in temporary alimony to former wife and $733.14 per month in child support. On 
reviewing exceptions to the general magistrate’s report filed by the former husband, the trial 
court rejected the general magistrate’s recommendation. The District Court found: 
 
 1. “ ‘Once a trial court appoints a magistrate to take testimony and make findings, it 
loses the prerogative of substituting its judgment for that of the magistrate.’ Cerase v. Dewhurst, 
935 So. 2d 575, 578 (Fla. 3d DCA 2006).” 
 
 2. “In such instances, a trial court reviewing a magistrate’s findings and 
recommendations takes on a role similar to that of an appellate court reviewing a trial court’s 
actions.’ Rodriguez v. Reyes, 112 So. 3d 671, 673 (Fla. 3d DCA 2013).” 
 
 3. “If exceptions to the magistrate’s report have been filed, ‘a trial court reviews the 
record to determine whether the magistrate’s factual findings and conclusions are supported by 
competent substantial evidence, and whether the magistrate’s legal conclusions are clearly 
erroneous or whether the magistrate misconceived the legal effect of the evidence.’ Id. (quotation 
and citation omitted).” 
 
 4. “In this case, competent, substantial evidence supported the magistrate’s findings, 
including the income it imputed to the former husband based on the former wife’s unrebutted 
testimony regarding his historical earnings. See Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 2d 
DCA 2007) (‘[T]he Florida Supreme Court and other district courts have suggested that a 
presumption arises from a spouse’s historical earnings that supports a finding the spouse can 
continue to earn the same amount, absent evidence to the contrary.’) (citing Garfield v. Garfield, 
58 So. 2d 166, 167 (Fla. 1952); Seitz v. Seitz, 471 So. 2d 612 (Fla. 3d DCA 1985)).” 
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 5. “We therefore reverse the trial court’s decision and remand for further 
proceedings consistent with this opinion. Rodriguez, 112 So. 3d at 674.” 
 
Mata v. Mata, 41 FLW D466 (Fla. 3d DCA 2016) 


 


Fourth District 


ERROR TO AWARD FORMER HUSBAND TEMPORARY ALIMONY IN AMOUNT IN 
EXCESS OF NEED ESTABLISHED BY FINANCIAL AFFIDAVITS WHERE NO 
EVIDENCE WAS SUBMITTED TO TRIAL COURT JUSTIFYING AMOUNT 
AWARDED 
 
 Former wife appeals the temporary order granting former husband $7,500 per month in 
temporary alimony and $40,000 in temporary suit fees and costs. Former wife argues that the 
evidence did not support the amount of temporary alimony awarded. The District Court found: 
 
 1. “ ‘ “[T]emporary relief awards are among the areas where trial judges have the 
very broadest discretion, which appellate courts are very reluctant to interfere with except under 
the most compelling of circumstances.” ’ Bengisu v. Bengisu, 12 So. 3d 283, 286 (Fla. 4th DCA 
2009) (alteration in original) (quoting Pedraja v. Garcia, 667 So. 2d 461, 462 (Fla. 4th DCA 
1996)).” 
 
 2. “ ‘In determining whether and to what extent temporary alimony is required, the 
trial court must consider the needs of the spouse requesting the alimony and the ability of the 
other spouse to pay alimony.’ Id. (citing Stern v. Stern, 907 So. 2d 701, 702 (Fla. 4th DCA 
2005)).” 
 
 3. “ ‘[B]oth the requesting spouse’s need and the other spouse’s ability to pay must 
be supported by competent, substantial evidence.’ Id. (citing Driscoll v. Driscoll, 915 So. 2d 771, 
773 (Fla. 2d DCA 2005)).” 
 
 4. “The evidence presented established that Former Husband has monthly expenses 
of $5,342 and an imputed monthly net income of $1,191.” 
 
 5. “Thus, the evidence shows that Former Husband needs $4,151 per month in 
alimony, not the $7,500 per month awarded by the trial court.” 
 
 6. “Even if we were to assume that the trial court awarded more than what Former 
Husband’s financial affidavit demonstrated he needed, on a theory that Former Husband enjoyed 
a higher of living while he was living with Former Wife, there was no evidence submitted to the 
trial court to justify the amount awarded for temporary alimony.” 
 
 7. “Simply stated, there was a lack of competent, substantial evidence to support the 
award of temporary alimony in the monthly amount of $7,500.” 
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 8. “Thus, we affirm, without discussion, the award of temporary suit fees and costs, 
and reverse the award of temporary alimony.” 
 
 9. “We remand for further proceedings.” 
 
Fortunoff v. Morris, 41 FLW D1679 (Fla. 4th DCA 2016) 
 
NO ABUSE OF DISCRETION IN AWARD OF TEMPORARY ALIMONY, GIVEN 
WIFE’S NEED FOR SUPPORT AND HUSBAND’S ABILITY TO PAY. 
 
 Husband appeals trial court’s order granting the wife temporary alimony and attorneys’ 
fees.  The District Court held: 
 
 1. “The standard of review of an order for an award of temporary spousal support is 
abuse of discretion.  The test for abuse of discretion is whether the trial court’s action was 
‘arbitrary, fanciful, or unreasonable.’” 
 
 2. “After weighing the wife’s need for support and the husband’s ability to pay, we 
find no abuse of discretion regarding the trial court’s determination that the wife shall receive 
$2000 each month in temporary spousal support.” 
 
Trainor v. Trainor, 41 FLW D2069 (Fla. 4th DCA 2016) 
 
 


Fifth District 


F.  Lump Sum Alimony 


  
First District 


Second District 
 


Third District 
 


Fourth District 


Fifth District 


G.  Enforcement 


  
First District 
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Second District 


Third District 


Fourth District 


Fifth District 


H.  Security/Insurance 


 
First District 


ERROR TO ORDER HUSBAND TO MAINTAIN LIFE INSURANCE POLICY TO 
SECURE ALIMONY AND CHILD SUPPORT OBLIGATION WHERE THERE WAS 
NO EVIDENCE OF THE AVAILABILITY OR COST OF THE INSURANCE 
 
 The former husband challenges the requirement that he maintain a life insurance policy to 
secure the alimony and child support obligations. The District Court found: 
 
 1. “[W]e determine the absence of a parenting plan which included a timesharing 
schedule amounted to fundamental error, and therefore reverse the final judgment for the trial 
court to enter such a timesharing schedule and to recalculate the former husband’s child support 
obligation in consideration of the timesharing schedule.” 
 
 2. “Additionally, we reverse the life insurance maintenance requirement because, 
although the trial court did not abuse its discretion in requiring the former husband to maintain a 
life insurance policy to secure the alimony and child support awarded to the former wife, the 
amount of coverage which the former husband was ordered to maintain lacks a sufficient 
evidentiary basis because the record contains no evidence of the availability or cost of the 
insurance or the former husband’s ability to pay that unknown cost. See Kotlarz v. Kotlarz, 21 
So. 3d 892, 893 (Fla. 1st DCA 2009); Shulstad v. Shulstad, 41 Fla. L. Weekly D1219a (Fla. 2d 
DCA May 25, 2016).” 
 
 3.  “The trial court should also make findings on the availability, cost, and the former 
husband’s ability to pay for the life insurance in an amount sufficient to secure the alimony and 
child support obligations.” 
 
Freiha v. Freiha, 41 FLW 1510 (Fla. 1st DCA 2016) 
 
 


 


Second District 
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ERROR TO REQUIRE HUSBAND TO MAINTAIN LIFE INSURANCE POLICY AS 
SECURITY FOR ALIMONY WITHOUT SETTING FORTH SPECIAL 
CIRCUMSTANCES JUSTIFYING WHY THIS WAS REQUIRED 
 
 Appellant appeals an amended FJ. He raises two issues on appeal: first, he contends that 
the trial court’s award of permanent alimony was erroneous; and second, he argues that the trial 
court erred in requiring him to maintain a life insurance policy to secure the award of alimony. 
Paragraph 16 of the amended FJ reads in pertinent part: “As security for his alimony obligation, 
the Husband shall be required to maintain in full force and effect, at his sole expense, a life 
insurance policy with a face value death benefit as specified herein, with the Wife the sole 
designated beneficiary of such policy.’ The trial court set the face value of the death benefit as 
$600,000. The District Court found: 
 
 1. “We find there was no error in the award of alimony and affirm the award.” 
 
 2. “However, we conclude the trial court erred in requiring Mr. Lathrop ro maintain 
a life insurance policy to secure the payment of permanent alimony.” 
 
 3. “This court has held that, ‘[i]n the absence of special circumstances, a spouse 
cannot be required to maintain life insurance for the purpose of securing an alimony obligation.’ 
Solomon v. Solomon, 861 So. 2d 1218, 1221 (Fla. 2d DCA 2003) (first citing Cozier v. Cozier, 
819 So. 2d 834 (Fla. 2d DCA 2002); and then citing Pinion v. Pinion, 818 So. 2d 557 (Fla. 2d 
DCA 2002)).” 
 
 4. “A final judgment of dissolution must set forth sufficient findings of special 
circumstances to support a requirement for life insurance. Busciglio v. Busciglio, 116 So. 3d 620, 
622 (Fla. 2d DCA 2013) (quoting Kearley v. Kearley, 745 So. 2d 987, 988 (Fla. 2d DCA 
1999)).” 
 
 5. “In the present case, the amended final judgment does not set forth any special 
circumstances to justify the life insurance requirement, and we therefore must reverse that 
portion of the final judgment. See Juchnowicz v. Juchnowicz, 157 So. 3d 497, 501 (Fla. 2d DCA 
2015).” 
 
Lathrop v. Lathrop, 41 FLW D991 (Fla. 2d DCA 2016) 
 
ERROR TO ORDER HUSBAND TO MAINTAIN $750,000 LIFE INSURANCE POLICY 
AS SECURITY FOR SUPPORT OBLIGATIONS WHERE EVIDENCE BEFORE TRIAL 
COURT ESTABLISHED COST AND ABILITY OF HUSBAND TO MAINTAIN HIS 
THEN-CURRENT $%00,000 LIFE INSURANCE POLICY, BUT THERE WAS NO 
EVIDENCE OF THE COST OR HUSBAND’S ABILITY TO PAY FOR INCREASED 
COVERAGE 
 
 Appellant appeals the FJ of dissolution of marriage. He argues that the trial court erred in 
ordering him to maintain $750,000 in life insurance coverage to secure his postdissolution 







  71 


support obligations. The appellee concedes that the trial court erred in ordering an increase in 
appellant’s life insurance coverage. The District Court held: 
 
 1. “We reverse and remand for further proceedings on this issue.” 
 
 2. “The trial court may require a party to secure child support and alimony payments 
with life insurance coverage.” 
 
 3. “However, ‘the record should contain evidence of the payor’s insurability, the 
cost of the proposed insurance, and the payor’s ability to afford the insurance.’ Lopez v. Lopez, 
780 So. 2d 164, 165 (Fla. 2d DCA 2001); (Gordon v. Gordon, 63 So. 3d 824, 827 (Fla. 5th DCA 
2011) (holding that ‘there must be evidence in the record and findings by the court as to the cost 
of the insurance being required in order to establish that the obligor can obtain and afford such 
insurance coverage’).” 
 
 4. “The trial court had evidence before it about the cost and ability of [appellant] to 
maintain his then-current $500,000 life insurance policy.” 
 
 5. “The trial court had no evidence of the cost to increase and [appellant]’s ability to 
pay for coverage of $750,000. 
 
 6. “Under the facts of the present case, the trial court did not abuse its 
discretion by requiring that the former husband maintain a life insurance policy to secure 
the alimony awarded to the former wife. However, the amount of the coverage which the 
former husband was ordered to maintain lacks a sufficient evidentiary basis--the record 
contains no evidence of the ... cost of the proposed insurance, and, thus, the former 
husband’s ability to pay that unspecified cost. 
Zangari v. Cunningham, 839 So. 2d 918, 920 (Fla. 2d DCA 2003) (citing Lopez, 780 So. 2d at 
164).” 
 
 7. “Affirmed in part, reversed in part, and remanded for further proceedings.” 
 
Shuldstad v. Shuldstad, 41 FLW D1219 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 
 


Fifth District 


TRIAL COURT ERRED IN REQUIRING THAT HUSBAND OBTAIN LIFE 
INSURANCE AS SECURITY FOR ALIMONY OBLIGATION WITHOUT FINDINGS 
AS TO THE COST OF INSURANCE AND ANY SPECIAL CIRCUMSTANCES 
JUSTIFYING THE NEED FOR INSURANCE 
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 The former husband appeals a final judgment dissolving his marriage to former wife. He 
argues that the trial court erred in its requirement, without factual findings, that he obtain life 
insurance as security for his alimony obligations. Former husband also challenges the award of a 
website to former wife. The District Court found: 
 
 1. “A order requiring a spouse to obtain a life insurance policy as security for an 
alimony award must be supported by record evidence, and the order must include findings as to 
the cost of insurance and any special circumstances justifying the need for the policy. Alpha v. 
Alpha, 885 So. 2d 1023, 1033 (Fla. 5th DCA 2004).” 
 
 2. “Failure to make specific findings to support the award is reversible error. Id. at 
1033-34.” 
 
 3. “Former Wife properly concedes that the trial court erred in not making the 
requisite findings.” 
 
 4. “Other than Former Wife’s request for insurance in her initial petition, the record 
is devoid of any testimony or evidence regarding a policy or any special circumstances justifying 
its requirement.” 
 
 5. “On remand, the trial court shall make sufficient findings of fact to support the 
award or remove the insurance requirement from its order. See id. at 1034.” 
 
 6. “Neither party presented any testimony related to the website, discussed the 
website in the proceedings below, or attempted to establish its value.” 
 
 7. “We do not see any inequity in the trial court distributing an apparently 
insignificant asset that the parties failed to value.” 
 
 8. “If the parties inadvertently neglected to address a significant asset or liability 
with material impact on the equitable distribution scheme, we would view the issue differently.” 
 
 9. “Instead, we find Former Husband has made much ado about nothing.” 
 
 10. “He neither addressed the value of the website in his motion for rehearing, nor has 
he alleged any prejudice.” 
 
 11. “Accordingly, we find no error in this award.” 
 
Palmer v. Palmer, 41 FLW D1869 (Fla. 5th DCA 2016) 


I.  Modification 


 
First District 
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TRIAL COURT DID NOT ERR IN REDUCING HUSBAND’S ALIMONY OBLIGATION 
TO ZERO BASED ON CHANGED CIRCUMSTANCES 
 
 The parties have raised a number of issues on appeal. The District Court affirmed all of 
the issues, but issued an opinion to explain why affirmance was appropriate where trial court 
ordered reduction of the former husband’s alimony payment to zero based on changed 
circumstances: 
 
 1. “The former wife, who argues that the modification of alimony was erroneous, 
argued that even if a reduction of alimony was proper, we should remand and require the trial 
court to enter an award of a nominal amount of permanent alimony to preserve jurisdiction in 
case of changed circumstances in the future.” 
 
 2. “But the trial court has explicitly said that it ‘retains jurisdiction to enter whatever 
other orders may be required,’ which would include situations where changed circumstances 
might support an increase in awarded alimony.” 
 
 3. “Although a nominal award of alimony preserves the trial court’s jurisdiction to 
revisit the matter in the future, entry of a nominal alimony award in this case was not necessary 
because jurisdiction was already retained. Winder v. Winder, 152 So. 3d 836, 841 (Fla. 1st DCA 
2014).” 
 
Donovan v. Donovan, 41 FLW D1825 (Fla. 1st DCA 2016) 
 
ERROR TO DISMISS FORMER HUSBAND’S PETITION FOR MODIFICATION OF 
ALIMONY BASED ON COHABITATION HOLDING THAT THE PARTIES 
IMPLIEDLY WAIVED THE RIGHT TO MODIFY, WHERE MSA CONTAINED 
NEITHER AN EXPLICIT WAIVER NOR UNABIGUOUS LANGUAGE EVIDENCING 
AN INTENT TO WAIVE RIGHT TO MODIFY ALIMONY. 
 
 MSA did not explicitly contain language waiving the parties’ rights to modify the 
alimony amount detailed in the agreement.  The alimony provision was silent regarding future 
modification of the award; the child support provision however specifically provided for 
modification at any time if there is a substantial change in circumstances.  The agreement also 
contained a modification provision, which noted the burden of proof “in the event either party 
seeks to modify any provision of this Agreement in Court.”  Former husband petitioned for 
modification of alimony based on former wife’s cohabitation.  The trial court dismissed the 
petition holding that the parties had impliedly waived the right to modify the alimony award 
pursuant to the language of the MSA.  The District Court held: 
 
 1. “Here, we find the language of the marital settlement agreement did not clearly 
and unambiguously indicate the parties’ intent to waive the right to modify the alimony award.” 
 
 2. “The former wife urges us to read the marital settlement agreement as containing 
an implied waiver of the right to modify the alimony award because the agreement did not 
explicitly state the award was modifiable.  She contends the child support provision’s explicit 
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allowance of modification, coupled with the alimony provision’s silence on the matter, proved 
the parties’ intent to imply waiver of the right to modify the alimony award.  We do not agree 
when the agreement is read as a whole.” 
 
 3. “This particular agreement also included a ‘modification’ provision that alluded to 
the ability of the parties to modify ‘any provision’ of the agreement.  At best, we find the 
agreement was ambiguous regarding the parties’ right to modify the alimony awarded and 
decline to find the agreement’s silence indicated a clear intent to disallow such modification.” 
 
 4. “The former wife further emphasizes the marital settlement agreement allowed for 
termination of the alimony award in only two circumstances:  when five years passed or when 
either party died.  She claims the agreement’s silence in the case of the former wife’s 
cohabitation with a third party indicated the parties’ clear waiver of the right to modify alimony.” 
 
 5. “Again, without the assistance of parol evidence to determine the parties’ clear 
intent, we decline to determine that the agreement’s silence unambiguously indicated the parties’ 
desire to prevent the modification of the alimony award where other provisions of the agreement 
created ambiguity by suggesting the parties’ opposite intent.” 
 
 6. “Because of the ambiguity of the agreement as a whole regarding the modification 
of the alimony award, we cannot agree with the trial court’s determination that ‘one can reach no 
other conclusion or interpretation other than there is an implied waiver of the right to modify 
alimony.’” 
 
 7. “We therefore REVERSE the trial court’s dismissal of the former husband’s 
petition to modify the alimony award and REMAND for the trial court to conduct further 
proceedings to determine if a waiver was contemplated by the parties, and if not, whether the 
former husband is entitled to modification.” 
 
Rosenthal v. Rosenthal, 41 FLW D2119 (Fla. 1st DCA 2016) 
 


Second District 
 


Third District 


Fourth District 
 


ERROR TO INVOLUNTARILY DISMISS FORMER HUSBAND’S ACTION TO 
MODIFY ALIMONY AWARD BEFORE FORMER HUSBAND HAD COMPLETED 
PRESENTATION OF EVIDENCE IN SUPPORT OF MODIFICATION 
 
 The former husband appeals the trial court’s order involuntarily dismissing his action to 
modify former wife’s alimony award. The former husband filed a two count supplemental 
petition for modification of alimony alleging two substantial changes in circumstances: 1) he had 
a reduced ability to pay due to his “desire to retire in the near future,” and 2) former wife had a 
reduced need alimony due to additional substantial and unanticipated sources of post-dissolution 
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income. On the first day of trial, the trial court heard extensive testimony regarding the former 
husband’s reduced ability to pay. Regarding the former wife’s reduced need, the undisputed 
evidence showed that the former wife was receiving lifetime monthly annuity payments, and that 
she inherited a considerable amount of assets from her family and boyfriend. At the beginning of 
the second day of trial, and before the former husband could finish his case, the trial court found 
the modification was premature. Reasoning that the former husband had just retired and had no 
track-record of his post-retirement income so his reduced ability to pay was speculative. Former 
husband argued that the modification should still be granted based on the former wife’s reduced 
need, but the trial court disagreed and involuntarily dismissed his petition without prejudice. The 
former husband argues on appeal that his due process rights were violated and that the trial court 
erred in dismissing his entire petition based on his inability to establish one of the listed grounds 
for modification. The District Court agreed with both of former husband’s arguments, finding: 
 
 1. “Florida Rule of Civil Procedure 1.420(b) governs the involuntary dismissal of 
actions and provides in pertinent part: 


After a party seeking affirmative relief in an action tried by the court without a 
jury has completed the presentation of evidence, any other party may move for a 
dismissal on the ground that on the facts and the law the party seeking affirmative 
relief has shown no right to relief, without waiving the right to offer evidence if 
the motion is not granted. The court as trier of the facts may then determine them 
and render judgment against the party seeking affirmative relief or may decline to 
render judgment until the close of all the evidence.... 


Fla. R. Civ. P. 1.420(b) (emphasis added). See Swait v. Swait, 958 So. 2d 552, 553 (Fla. 4th DCA 
2007) (applying Florida Rule of Civil Procedure 1.420 in a modification of alimony action).” 
 
 2. “We have repeatedly held that a trial court may not involuntarily dismiss an 
action before the plaintiff has rested its case. See Wachovia Mortg., FSB v. Montes, 156 So. 3d 
1105, 1106 (Fla. 4th DCA 2015) (holding that the trial court reversibly erred in involuntarily 
dismissing the case before the plaintiff finished presenting its case-in-shief); Lustig v. Garcia, 
789 So. 2d 482, 483 (Fla. 4th DCA 2001) (‘[A]n involuntary dismissal may not be entered before 
the plaintiff has completed the presentation of his evidence.’).” 
 
 3. “Here, at the time of the court’s involuntary dismissal of the entire petition, 
Former Husband had not yet finished presenting his casein-chief [sic].” 
 
 4. “Accordingly, ‘[b]y denying [Former Husband] the opportunity to complete [his] 
case-in-chief, the trial court denied [Former Husband his] due process.’ A.N. v. M.F.--A., 946 So. 
2d 58, 60 (Fla. 3d DCA 2006).” 
 
Fischer v. Fischer, 41 FLW D1531 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN DISMISSING ENTIRE MULTI-COUNT PETITION, 
BASED SOLELY ON HUSBAND’S INABILITY TO ESTABLISH ONE OF THE LISTED 
GROUNDS FOR MODIFICATION 
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 The former husband appeals the trial court’s order involuntarily dismissing his action to 
modify former wife’s alimony award. The former husband filed a two count supplemental 
petition for modification of alimony alleging two substantial changes in circumstances: 1) he had 
a reduced ability to pay due to his “desire to retire in the near future,” and 2) former wife had a 
reduced need alimony due to additional substantial and unanticipated sources of post-dissolution 
income. On the first day of trial, the trial court heard extensive testimony regarding the former 
husband’s reduced ability to pay. Regarding the former wife’s reduced need, the undisputed 
evidence showed that the former wife was receiving lifetime monthly annuity payments, and that 
she inherited a considerable amount of assets from her family and boyfriend. At the beginning of 
the second day of trial, and before the former husband could finish his case, the trial court found 
the modification was premature. Reasoning that the former husband had just retired and had no 
track-record of his post-retirement income so his reduced ability to pay was speculative. Former 
husband argued that the modification should still be granted based on the former wife’s reduced 
need, but the trial court disagreed and involuntarily dismissed his petition without prejudice. The 
former husband argues on appeal that his due process rights were violated and that the trial court 
erred in dismissing his entire petition based on his inability to establish one of the listed grounds 
for modification. The District Court agreed with both of former husband’s arguments, finding: 
 
 1. “The trial court further erred in dismissing the entire multi-count petition based 
solely on Former Husband’s inability to establish one of the listed grounds for modification.” 
 
 2. “In actions involving numerous counts, dismissal of the entire case is proper only 
if the plaintiff has failed to establish a prima facie case as to each of the counts. See Xamnad, Inc. 
v. Patio Café, Inc., 486 So. 2d 699, 700 (Fla. 4th DCA 1986) (holding that the trial court 
reversibly erred in dismissing the multi-count complaint in its entirety when the facts therein 
supported at least one cause of action); see also Sec. Abstract & Ins. Co. v. Fid. Nat’l Title Ins. 
Co. of Pa., 668 So. 2d 658, 658 (Fla. 4th DCA 1996) (holding that the trial court properly 
dismissed the entire multi-count complaint because the plaintiff ‘failed to establish a prima facie 
case as to any of [the counts]’).” 
 
 3. “Here, before his case was dismissed, Former Husband presented evidence 
establishing that, post-dissolution, Former Wife began receiving additional permanent monthly 
income and had inherited substantial assets. See Jarrard v. Jarrard, 157 So. 3d 332, 339 (Fla. 2d 
DCA 2015) (holding that a permanent change in income constitutes a substantial change in 
circumstances justifying a reduction of alimony); Wiesenfeld v. Wiesenfeld, 95 So. 3d 959, 960-
61 (Fla. 1st DCA 2012) (holding that receipt of a large inheritance constitutes a substantial 
change in circumstances justifying termination of permanent alimony).” 
 
 4. “Accordingly, Former Husband presented a prima facie case establishing Former 
Wife’s reduced or eliminated need for alimony and the court was compelled to allow Former 
Husband to complete his case and rule on the remaining ground for modification.” 
 
Fischer v. Fischer, 41 FLW D1531 (Fla. 4th DCA 2016) 
 


Fifth District 







  77 


ERROR TO DENY FORMER HUSBAND’S PETITION FOR MODIFICATION OF 
ALIMONY OBLIGATION WHERE FORMER WIFE HAS ENTERED INTO A 
SUPPORTIVE RELATIONSHIP WITH ANOTHER MAN, IN WHICH THEY HELD 
THEMSELVES OUT AS A MARRIED COUPLE AND SUPPORTED EACH OTHER 
 
 The former husband appeals the trial court’s order approving the report and 
recommendations of the general magistrate, which denied his petition for modification of his 
alimony obligation regarding the former wife. The District Court held: 
 
 1. “We reverse and remand on the grounds that Former Wife entered into a 
supportive relationship with a man....” 
 
 2. “Former Wife and [the man] held themselves out to be a married couple, 
participated in a wedding ceremony, lived together for two and one-half years, and shared 
household finances.” 
 
 3. “A trial court may reduce or terminate an alimony award when a former spouse 
enters into a supportive relationship with an individual and resides with him or her. §61.14(1)(b), 
Fla. Stat. (2015).” 
 4. “Section 61.14, Florida Statutes (2015), sets out circumstances that a trial court 
shall weigh in making the determination as to whether a supportive relationship exists.” 
 
 5. “Two factors are primarily at issue in this appeal: 


a. The extent to which the oblige and the other person have held themselves out as 
a married couple by engaging in conduct such as using the same last name, using 
a common mailing address, referring to each other in terms such as ‘my husband’ 
or ‘my wife,’ or otherwise conducting themselves in a manner that evidences a 
permanent supportive relationship. 
.... 
d. The extent to which the obligee or the other person has supported the other, in 
whole or in part. 


§61.14(1)(b)2.a., d., Fla. Stat. (2015).” 
 
 6. “First, Former Wife and [the man] held themselves out as a married couple.” 
 
 7. “Photographs of the couple’s elaborate wedding ceremony were entered into 
evidence, along with numerous postings on social media indicating that Former Wife and [the 
man] were in a loving, romantic relationship.” 
 
 8. “Second, the Former Wife and [the man] did support each other, in whole or in 
part.” 
 
 9. “Former Wife testified that she lives in [the man]’s house, paid him rent, and 
performed odd jobs around the house such as cutting the grass, cleaning the pool, cleaning the 
house, decorating, and helping to renovate the kitchen.” 
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 10. “Her son and his girlfriend lived with them for approximately one year.” 
 
 11. “[The man] owned the home and paid the utility bills.” 
 
 12. “Because both Former Wife and [the man] received financial benefits, their living 
situation is properly deemed a supportive relationship. See Pill v. Pill, 559 So. 2d 465, 466 (Fla. 
5th DCA 1985); Buxton v. Buxton, 963 So. 2d 950, 955 (Fla. 2d DCA 2007).” 
 
 13. “We, therefore, conclude that the trial court erred in deciding that a supportive 
relationship did not exist and in denying the petition under review.” 
 
 14. “Upon remand, the trial court should determine whether a reduction or 
termination of the alimony award is appropriate. See Linsroth v. Dorgan, 2 So. 3d 305, 308 (Fla. 
4th DCA 2008).” 
 
Martin v. Robbins, 41 FLW D1489 (Fla. 5th DCA 2016) 
 


J.  Supportive Relationships 


 
First District 


ERROR TO DISMISS FORMER HUSBAND’S PETITION FOR MODIFICATION OF 
ALIMONY BASED ON COHABITATION HOLDING THAT THE PARTIES 
IMPLIEDLY WAIVED THE RIGHT TO MODIFY, WHERE MSA CONTAINED 
NEITHER AN EXPLICIT WAIVER NOR UNABIGUOUS LANGUAGE EVIDENCING 
AN INTENT TO WAIVE RIGHT TO MODIFY ALIMONY. 
 
 MSA did not explicitly contain language waiving the parties’ rights to modify the 
alimony amount detailed in the agreement.  The alimony provision was silent regarding future 
modification of the award; the child support provision however specifically provided for 
modification at any time if there is a substantial change in circumstances.  The agreement also 
contained a modification provision, which noted the burden of proof “in the event either party 
seeks to modify any provision of this Agreement in Court.”  Former husband petitioned for 
modification of alimony based on former wife’s cohabitation.  The trial court dismissed the 
petition holding that the parties had impliedly waived the right to modify the alimony award 
pursuant to the language of the MSA.  The District Court held: 
 
 1. “Here, we find the language of the marital settlement agreement did not clearly 
and unambiguously indicate the parties’ intent to waive the right to modify the alimony award.” 
 
 2. “The former wife urges us to read the marital settlement agreement as containing 
an implied waiver of the right to modify the alimony award because the agreement did not 
explicitly state the award was modifiable.  She contends the child support provision’s explicit 
allowance of modification, coupled with the alimony provision’s silence on the matter, proved 
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the parties’ intent to imply waiver of the right to modify the alimony award.  We do not agree 
when the agreement is read as a whole.” 
 
 3. “This particular agreement also included a ‘modification’ provision that alluded to 
the ability of the parties to modify ‘any provision’ of the agreement.  At best, we find the 
agreement was ambiguous regarding the parties’ right to modify the alimony awarded and 
decline to find the agreement’s silence indicated a clear intent to disallow such modification.” 
 
 4. “The former wife further emphasizes the marital settlement agreement allowed for 
termination of the alimony award in only two circumstances:  when five years passed or when 
either party died.  She claims the agreement’s silence in the case of the former wife’s 
cohabitation with a third party indicated the parties’ clear waiver of the right to modify alimony.” 
 
 5. “Again, without the assistance of parol evidence to determine the parties’ clear 
intent, we decline to determine that the agreement’s silence unambiguously indicated the parties’ 
desire to prevent the modification of the alimony award where other provisions of the agreement 
created ambiguity by suggesting the parties’ opposite intent.” 
 
 6. “Because of the ambiguity of the agreement as a whole regarding the modification 
of the alimony award, we cannot agree with the trial court’s determination that ‘one can reach no 
other conclusion or interpretation other than there is an implied waiver of the right to modify 
alimony.’” 
 
 7. “We therefore REVERSE the trial court’s dismissal of the former husband’s 
petition to modify the alimony award and REMAND for the trial court to conduct further 
proceedings to determine if a waiver was contemplated by the parties, and if not, whether the 
former husband is entitled to modification.” 
 
Rosenthal v. Rosenthal, 41 FLW D2119 (Fla. 1st DCA 2016). 


 


Second District 
 


Third District 
 


Fourth District 


Fifth District 


K.  Amount 


  
First District 
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ALIMONY AWARD REVERSED WHERE TRIAL COURT FAILED TO MAKE ANY 
FINDINGS OF FACT WITH REGARD TO WIFE’S NEED, HUSBAND’S ABILITY TO 
PAY, PARTIES’ INCOMES AND EXPENSES, AND STATUTORY FACTORS 
 
 The former wife appeals the final judgment of dissolution of marriage, arguing that the 
trial court erred in its calculation of the permanent alimony award, in denying her request for 
retroactive alimony, and in failing to make the requisite findings of fact pursuant to section 
61.08, Florida Statutes (2013). In the final judgment of dissolution of marriage, the trial court 


5. … considered the standard of living established during the marriage, the 
duration of the marriage, the age and the physical and emotional condition of each 
party, the financial resources of the parties, work experience of the parties, and 
the contributions of each party to the marriage. The Court finds that the Wife has 
a need and the Husband has the ability to pay permanent alimony to the Wife, in 
the sum of $750 per month commencing on March 15, 2015… 


 The trial court denied the former wife’s motion for rehearing, in which she argued that 
the trial court failed to make the requisite findings in awarding alimony, in not making the 
alimony payments retroactive, and in awarding attorney’s fees. This appeal followed. 
 
 1. “Because the trial court failed to make sufficient factual findings to allow for a 
meaningful review, we reverse the alimony and attorney’s fees awards.” 
 
 2. “The trial court’s alimony award is reviewed for an abuse of discretion. Broemer 
v. Broemer, 109 So. 3d 284, 289 (Fla. 1st DCA 2013).” 
 
 3. “An appellate court will not disturb an alimony award if it is supported by 
competent, substantial evidence and the trial court complied with the law, but it reviews the trial 
court’s application of the law to the facts de novo. Id.” 
 
 4. “Section 61.08, Florida Statutes (2013), governs the award of alimony and 
provides in part that ‘[i]n all dissolution actions, the court shall include findings of fact relative 
to the factors enumerated in subsection (2) supporting an award or denial of alimony.’ 
Subsection (2) in turn requires the court to ‘first make a specific factual determination as to 
whether either party has an actual need for alimony or maintenance and whether either party has 
the ability to pay alimony or maintenance.’ Id.” 
 
 5. “If the court finds that a party has a need for alimony and the other party has the 
ability to pay, then, in determining the proper type and amount of alimony, ‘the court shall 
consider all relevant factors, including, but not limited to’ those enumerated in subsection (2)(a)-
(j). Id.” 
 
 6. “Those factors include the standard of living established during the marriage; the 
duration of the marriage; the age and the physical and emotional condition of each party; the 
financial resources of each party; the earning capacities, educational levels, vocational skills, and 
employability of the parties; and the sources of income available to the parties. Id.” 
 







  81 


 7. “Additionally, ‘[i]n awarding permanent alimony, the court shall include a finding 
that no other form of alimony is fair and reasonable under the circumstances of the parties.’ 
§61.08(8), Fla. Stat.” 
 
 8. “The trial court’s failure to include in the final judgment the requisite findings of 
fact relative to the factors enumerated in section 61.08(2) generally constitutes reversible error 
because, in most cases, it precludes meaningful appellate review. Winder v. Winder, 152 So. 3d 
836, 840-41 (Fla. 1st DCA 2014) (reversing the permanent alimony award to the wife because 
the final judgment lacked sufficient factual findings as required by section 61.08 where the trial 
court did not make findings regarding the wife’s current living expenses, the parties’ financial 
resources and the sources of income available to them, the value of the assets and liabilities 
distributed to each party, that standard of living established during the marriage, and each party’s 
contribution to the marriage, and reversing for the additional reason that the trial court failed to 
expressly find that no other form of alimony would be appropriate); see also Watson v. Watson, 
124 So. 3d 340, 343 (Fla. 1st DCA 2013) (noting that the trial court failed to include in the final 
judgment all the findings required by section 61.08(2) and directing the court to make those 
findings on remand); Galstyan v. Galstyan, 85 So. 3d 561, 564 (Fla. 4th DCA 2012) (‘In 
determining ability to pay, the trial court must make specific findings of fact regarding the 
paying spouse’s financial resources.’)’ Gray v. Gray, 103 So. 3d 962, 964-67 (Fla. 1st DCA 
2012) (reversing the alimony award because the final judgment failed to include sufficient 
factual findings).” 
 
 9. “Further, the trial court may award retroactive alimony when appropriate, but it 
must be based on the receiving spouse’s need and the paying spouse’s ability to pay. Valentine v. 
Van Sickle, 42 So. 3d 267, 274 (Fla. 2d DCA 2010) (noting that the trial court made no findings 
about the parties’ incomes between the time of the divorce filing and the entry of the final 
judgment as required by section 61.08); see also Vitro v. Vitro, 122 So. 3d 382, 385 (Fla. 4th 
DCA 2012).” 
 
 10. “Lastly, a trial court’s award of attorney’s fees is reviewed for an abuse of 
discretion and is controlled by section 61.16, Florida Statutes. Mitchell v. Mitchell, 141 So. 3d 
1228, 1229 (Fla. 1st DCA 2014).” 
 
 11. “Section 61.16(1), Florida Statutes (2013), provides that ‘[t]he court may from 
time to time, after considering the financial resources of both parties, order a party to pay a 
reasonable amount for attorney’s fees, suit money, and the cost to the other party of maintaining 
or defending any proceeding under this ….’ ” 
 
 12. “The purpose of section 61.16 is ‘ “to ensure that both parties will have a similar 
ability to obtain competent legal counsel.” ’ Broemer, 109 So. 3d at 290 (quoting Rosen v. 
Rosen, 696 So. 2d 697, 699 (Fla. 1997)).” 
 
 13. “ ‘A trial court must determine the ultimate issue of fees and costs after the 
dissolution proceeding concludes, based on the parties’ respective financial circumstances.’ Id.”  
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 14. “Here, the trial court failed to make any findings of fact with regard to the Former 
Wife’s need for alimony and the Former Husband’s ability to pay, the parties’ incomes and 
expenses, and the factors listed in section 61.08(2)(a)-(j); as such, we are constrained to reverse 
the alimony award, especially in light of the conflicting evidence that was presented during the 
hearing about her monthly expenses and his income.” 
 
Abbott v. Abbott, 41 FLW D587 (Fla. 1st DCA 2016) 
 
TRIAL COURT ERRED IN REDUCING HUSBAND’S ALIMONY OBLIGATION TO 
ZERO ON CHANGED CIRCUMSTANCES 
 
 On consideration of the motion for rehearing, the District Court granted the motion and 
withdrew the opinion filed August 9, 2016, and substituted the following opinion in its place: 
 
 1. “We affirm all issues raised by former wife on appeal, but reverse the trial court’s 
order reducing the former husband’s alimony payment to zero based on changed circumstances.” 
 
 2. “While the trial court retained jurisdiction to ‘enter whatever other orders which 
may be required in order to clarify, implement, or enforce the provisions’ of the final order, a 
nominal award of permanent alimony better preserves the trial court’s jurisdiction to revisit the 
matter in the future upon changed circumstances of the parties. Winder v. Winder, 152 So. 3d 
836, 841 (Fla. 1st DCA 2014).” 
 
 3. “Accordingly, the trial court’s order reducing the former husband’s alimony 
payment to zero is vacated, and the case is remanded for the trial court to enter a nominal award 
of permanent alimony.” 
 
Donovan v. Donovan, 41 FLW D2249 (Fla. 1st DCA 2016) 
 
 
AFTER TRIAL COURT FOUND THAT HUSBAND SHOULD NOT BE REQUIRED TO 
WORK SEVEN DAYS A WEEK, IT WAS ERROR TO BASE HUSBAND’S ALIMONY 
OBLIGATION ON HIS SALARY WHEN HE WAS WORKING SEVEN DAYS A WEEK 
 
 The appellant seeks review of a final judgment of dissolution of marriage and the 
subsequent denial of his motion for rehearing and/or reconsideration. The former husband argues 
that the trial court erred in failing to make the requisite findings to support its alimony award of 
$3,500 per month to the former wife, which he argues greatly exceeds the former wife’s needs 
and his ability to pay, as well as the alimony amount as excessive. He also challenges the portion 
of the final judgment ordering him to pay $11,500 of the former wife’s attorney’s fees at the rate 
of $450 per month, along with the trial court’s equitable distribution of the marital assets and 
debts, particularly the debt/equity in the marital home and the debt associated with a Capital One 
credit card. The former wife concedes error in the trial court’s equitable distribution. The District 
Court found: 
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 1. “As to the alimony award itself, section 61.08(2), Florida Statutes (2015), directs 
the trial court to first make a specific factual determination as to whether either party has an 
actual need for alimony and whether the other party has the ability to pay. See Walker v. Walker, 
85 So. 3d 553, 554 (Fla. 1st DCA 2012).” 
 
 2. “If the trial court so determines, it must then consider all of the relevant factors in 
section 61.08(2)(a)-(j), Florida Statutes (2015).” 
 
 3. “The parties here were married for 33 years, which is considered a long-term 
marriage that raises a rebuttal presumption of entitlement to permanent alimony. See §61.08(4), 
Fla. Stat. (2015).” 
 
 4. “We agree that the alimony award was not adequately supported by the evidence 
or the findings in the final judgment.” 
 
 5. “The evidence below showed that the husband had traditionally worked seven 
days a week, overtime, and holidays throughout the marriage. After the parties’ separation, the 
former husband reduced his working hours, resulting in a lower salary.” 
 
 6. “The former husband testified that some of the 12-hour shifts he had worked in 
the past were no longer available to him.” 
 
 7. “He also claimed his doctors advised him that he needed to work less.” 
 
 8. “The trial court rejected, as not supported by any evidence, the former husband’s 
claim that his reduction in hours was based upon the advice of his doctors.” 
 
 9. “However, the trial court also specifically found, ‘[T]he husband should not be 
required to work seven days a week.’ ” 
 
 10. “Despite this pronouncement, the trial court contradicted itself by apparently 
calculating the $3,500 per month alimony award based on the former husband’s salary when he 
was working seven days a week and overtime.” 
 
 11. “While 61.08(2)(i), Florida Statutes (2015), directs the trial court to consider ‘[a]ll 
sources of income available to either party,’ which often includes overtime and bonuses, the trial 
court here simultaneously recognized that that a seven-day work week is not reasonable.” 
 
 12. “We construe the trial court’s finding that the former husband should not be 
required to work seven days a week as an implicit finding that the amount of overtime pay he 
previously earned during the marriage was no longer ‘available’ to him as an income source in 
the future.” 
 
 13. “The trial court erred in calculating the alimony award based upon the husband’s 
income that was unsustainable and that was also shown, both by the evidence and basic notions 
of reasonableness, to be no longer available to him. Cf. Lauro v. Lauro, 757 So. 2d 523, 526 (Fla. 
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4th DCA 2000) (stating that regular and continuous overtime/bonuses may properly be included 
in calculating income for child support or alimony, but instructing the trial court on remand to 
evaluate whether the opportunity to earn overtime would be available as an income source in the 
future).” 
 
 14. “In addition, the trial court ordered that the former husband pay for the former 
wife’s COBRA health insurance coverage, but there was no evidence introduced or findings 
made as to the expected cost of that coverage.” 
 
 15. “The final judgment is also not clear as to whether the trial court considered the 
former husband’s financial fitness after awarding the former wife $3,500 in permanent periodic 
alimony plus COBRA health insurance coverage, the marital home, and half of the former 
husband’s retirement funds.” 
 
 16. “On remand, the trial court should make the specific factual findings required by 
section 61.08, address the discrepancies in the award, and provide a specific factual basis for the 
amount of alimony awarded.” 
 
Nolan v. Nolan, 41 FLW D955 (Fla. 1st DCA 2016) 
 
 
PRESENT NEED FOR ALIMONY AND LEVEL OF AWARD - INSUFFICIENCY OF 
FINDINGS 
 
 The former husband challenges a final order modifying alimony. He asserts that the trial 
court, after finding a substantial change in circumstances, failed to explain the reason for the 
amount of the modified alimony it awarded to the former wife. The District Court found: 
 
 1. “It is not readily apparent to us how the trial court determined the wife’s present 
need for alimony, nor did the trial explain the reason for the level of the award.*” 
 
 2. “*The only explanation for the level of the award would be the former wife’s 
support of the parties’ adult children. This is an improper  
 
 3. “We, therefore, must reverse and remand for the trial court to explain its 
determination of the former wife’s level of need. See Anderson v. Durham, 162 So. 3d 65, 67 
(Fla. 1st DCA 2014) (reversing and remanding for more factual findings where a trial court 
denied a former husband’s motion to modify alimony despite finding his intent to retire was 
reasonable, because the court ‘provided no explanation for this decision, and we will not 
speculate as to the reason’); DePoorter v. DePoorter, 509 So. 2d 1141, 1146 (Fla. 1st DCA 
1987) (reversing an order reducing permanent alimony because the appellate court was ‘unable 
to determine what factors were relied upon by the trial court in making the alimony reduction 
determination’).” 
 
Dennis v. Poe Dennis, 41 FLW D357 (Fla. 1st DCA 2016) 
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ALTHOUGH FINDINGS IN FINAL JUDGMENT ESTABLISHED THAT FORMER 
HUSBAND HAD NEED FOR ALIMONY AND FORMER WIFE HAD ABILITY TO 
PAY, FINDINGS WERE INSUFFICIENT TO ALLOW FOR MEANINGFUL REVIEW 
OF AMOUNT OF ALIMONY AWARDED, AND BASIS FOR AMOUNT AWARDED 
WAS NOT APPARENT ON FACE OF JUDGMENT 
 
 The former husband challenges three aspects of the final judgment dissolving his 
marriage to the former wife: 1) the finding that he was voluntarily underemployed; 2) the 
adequacy of the alimony award; and 3) the requirement that he obtain life insurance to secure his 
obligation to pay a joint credit card debt as part of the equitable distribution scheme. 
 
 1. “We summarily affirm the first issue because competent substantial evidence 
support the trial court’s finding that the former husband was voluntarily underemployed.” 
 
 2. “We reverse and remand for further proceedings on the second issue because the 
final judgment contains insufficient findings to permit meaningful review of the amount of the 
alimony award.” 
 
 3. “We also reverse and remand for further proceedings on the third issue because 
the amount of life insurance the former husband was ordered to obtain and maintain far exceeds 
the amount of the joint credit card debt he is required to pay, and the judgment fails to explain 
the discrepancy.” 
 
 4. “An alimony award must be supported by sufficient findings to demonstrate that 
the payee spouse has a need for the amount of alimony awarded and the payer spouse has the 
ability to pay that amount. See Matajek v. Skowronska, 927 So. 2d 981, 987 (Fla. 5th DCA 
2006); O’Connor v. O’Connor, 782 So. 2d 502, 503-04 (Fla. 2d DCA 2001).” 
 
 5. “Here, the findings made by the trial court in the final judgment establish that the 
former husband has a need for alimony and that the former wife has the ability to pay, but the 
findings are insufficient to allow for meaningful review of the amount of alimony awarded.” 
 
 6. “Notably, although the trial court made findings in the final judgment addressing 
each of the factors in section 61.08(2), Florida Statutes, the judgment did not articulate the basis 
for the court’s implicit determination that the former husband only needed $500 per month in 
alimony and/or that the former wife only had the ability to pay that amount.” 
 
 7. “The basis for the amount of alimony awarded is not apparent from the face of the 
final judgment and, in fact, the judgment actually hampers our review of the award because (1) 
although it states multiple times that the former husband is voluntarily underemployed, the 
judgment does not expressly impute any income to the former husband or articulate how (and, 
more importantly, how much his underemployment reduced his need for alimony despite the 
monthly deficit of $1,967 reflected on his financial affidavit; (2) it notes (without definitively 
ruling) that the $732 monthly surplus reflected on the former wife’s financial affidavit ‘will most 
likely be much higher’ because the gross income listed on the affidavit was understated; and (3) 
it notes (again, without definitively ruling) that certain expenses listed by the former wife on her 
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financial affidavit were challenged by the former husband as ‘duplicative or superfluous’ and 
that certain listed by the former husband on his financial affidavit were challenged by the former 
wife as ‘not actual expenses incurred or are duplicative.’ ” 
 
 8. “Accordingly, on the present record, we are simply unable to meaningfully review 
the alimony award to determine whether the trial court abused its discretion in awarding the 
former husband only $500 per month and we are compelled to remand the case to the trial court 
for additional findings and, if necessary based on those findings, reconsideration of the amount 
of the alimony award. See Matajek, 927 So. 2d at 988 (reversing alimony award and remanding 
for additional findings because the basis for the award was unclear and the lack of findings 
hampered meaningful review).” 
 
 9. “For the foregoing reasons, we reverse and remand for further proceedings 
consistent with this opinion on the alimony award and the former husband’s obligation to obtain 
and maintain life insurance to secure his obligation to pay the joint credit card debt.” 
 
Ketcher v. Ketcher, 41 FLW D1007 (Fla. 1st DCA 2016) 


 


Second District 


ERROR TO BASE INCOME CALCULATIONS ON GROSS INCOME REPORTED ON 
HUSBAND’S FINANCIAL AFFIDAVIT WHERE HUSBAND TESTIFIED THAT HE 
HAD SINCE GOTTEN A RAISE AND HAD BEEN RECEIVING ANNUAL BONUSES 
EVERY YEAR FOR SEVERAL YEARS 
 
 Appellant appeals the final judgment of dissolution of her marriage to the appellee. She 
argues the trial court erred in calculating the former husband’s income. The trial court used the 
amount of gross income that the former husband reported on his financial affidavit, although he 
testified that he has since gotten a raise. The former husband also testified that he had been 
receiving a bonus of $7,000 - $9,000 every year since 2009. The trial court found these were not 
guaranteed because they were at the discretion of his employer. The District Court held: 
 
 1. “We reverse and remand for the trial court to correct the income calculation and 
reconsider the final judgment in light of the update.” 
 
 2. “[U]nder these circumstances the trial court should have included the bonuses as 
part of the Former Husband’s income. See Drew v. Drew, 27 So. 3d 802, 802 (Fla. 2d DCA 
2010) (‘[W]hen a trial court calculates income for the purpose of awarding child support or 
alimony, it may not exclude from consideration bonuses that are regular and continuous.’).” 
 
 3. “[W]e reverse and remand for the court to recalculate the Former Husband’s 
income and, in light of the updated income figure, reconsider the child support award and 
alimony award as well as the requirement that the Former Wife pay for counseling.” 
 
Edge v. Edge, 41 FLW D1401 (Fla. 2d DCA 2016) 
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Third District 


Fourth District 


ALIMONY AWARD WAS UNSUPPORTED FACTUAL FINDINGS REQUIRED BY 
STATUTE 
 
 The former husband appeals the FJ, challenging the trial court’s award of alimony to the 
former wife, equitable distribution, and award of attorney’s fees to former wife. The parties were 
married for 16 years. Former wife did not hold steady employment during the marriage, but 
sometimes played with band at restaurants and bars. At the time of trial, she had gone back to 
school with the hopes of getting a full-time job. Former husband operated his own AC business. 
The trial court entered a FJ, finding the former husband’s gross annual income was $86,500, and 
awarding the former wife $1,200 a month in alimony for 10 years. The FJ also found that the 
former husband had dissipated marital funds from the IRA, so he was ordered to pay former wife 
an extra $7,500 in equitable distribution from the early withdrawn IRA funds, in addition to the 
$8,067.39 that she had already received from the IRA. The trial court also awarded attorney’s 
fees to the former wife. 
 
 1. “In awarding alimony, a trial court must ‘consider all relevant factors, including, 
but not limited to’ those listed in section 61.08. §61.08(2), Fla. Stat. (2014).” 
 
 2. “Here, the Final Judgment did not include factual findings as to each of the 
factors listed in the statute. See Gray v. Gray, 103 So. 3d 962, 966 (Fla. 1st DCA 2012) (‘A final 
judgment is legally deficient where it fails to include sufficient findings of fact to support the 
alimony award in light of the section 61.08(2) factors.’).” 
 
 3. “There is not competent, substantial evidence supporting the finding that the 
Former Husband’s gross income was $86,500, and the trial court erroneously used Former 
Husband’s gross income as opposed to his net income in calculating alimony. See Rentel v. 
Rentel, 124 So. 3d 993 (Fla. 4th DCA 2013) (‘Net income rather than gross income is relevant 
when calculating support awards, including alimony.’). 
 
 4. “Accordingly, because the trial court erred in making the above findings, we 
reverse and remand for the trial court to make all the necessary findings.” 
 
Watford v. Watford, 41 FLW D1167 (Fla. 4th DCA 2016) 
 
ALIMONY WAS IMPROPERLY BASED ON INCORRECT COMPUTATIONS OF 
INCOME 
 
 Appeal of a final judgment of dissolution of marriage. The former wife concedes on 
appeal that the trial court erred in using $39,875.60 as her yearly income. The former wife’s 
actual gross income that the trial court should have used was $44,104.32, as shown on her 2014 
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financial affidavit. The former husband’s income was also miscalculated. The trial court used a 
net monthly income of $3114 for the former husband, based on a gross monthly income of 
$4463. The testimony presented, and the agreement of the parties, established that the former 
husband earned $54,010.80 from the start of 2014 - November 14 (46 weeks). That included a 
one-time $7500 bonus. The District Court found that in attempting to remove the bonus and 
annualize the former husband’s income, the trial court apparently divided the $54,010.80 by 46 
weeks, multiplied the result ($1174.15) by 52 weeks to make a full year, and subtracted from the 
result ($61,055.80) the $7500 bonus. The proper method of calculating the former husband’s 
income would have been to take the $54,010.80 year-to-date value, subtract the $7500 at the 
starts (resulting in a $46,510.80 …), then divide by 46 and multiply by 52. The District Court 
further found: 
 
 1. “This court reviews awards of permanent periodic alimony for abuse of 
discretion. Bronson v. Bronson, 793 So. 2d 1109, 1111 (Fla. 4th DCA 2001).” 
 
 2. “Because the incomes of the parties were miscalculated as described above, the 
trial court abused its discretion in awarding $500 in monthly alimony from the former husband to 
the former wife.” 
 
 3. “We do not express any opinion on whether this value would constitute an abuse 
of discretion on remand; the abuse of discretion came not from the award given, but from the 
method by which the award was determined.” 
 
 4. “We also are concerned by the trial court’s statement that ‘Husband can earn in 
excess of $60,000 barring a catastrophic event,’ when the record evidence the court cites does 
not support that finding as true.” 
 
 5. “If the trial court continues to rely on this as a factor behind its new alimony 
award, we suggest, without requiring, that it more fully explain its reasoning.” 
 
 6. “We therefore reverse and remand the award of $500 in permanent period 
alimony.” 
 
 7. “The trial court should calculate a new alimony award based on the parties’ actual 
incomes as described above.” 
 
Henry v. Henry, 41 FLW D1184 (Fla. 4th DCA 2016) 
 


Fifth District 
 


TRIAL COURT ERRED BY CONSIDERING FORMER WIFE’S VOLUNTARY 
SUPPORT OF HER GRANDSON AND DAUGHTER FROM ANOTHER 
RELATIONSHIP AS PART OF FORMER WIFE’S NEED FOR ALIMONY 
 
 The former husband appeals the final judgment of dissolution of marriage from the 
former wife. He argues that the trial court erred by considering the former wife’s voluntary 
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support of her grandson and daughter from another relationship as part of former wife’s need for 
alimony. The District Court held: 
 1. “First, the trial court erred by basing Former Wife’s alimony award on a statement 
of expenses that included the voluntary financial support Former Wife provided to her daughter, 
who was not Former Husband’s child, and grandchild.” 
 
 2. “The daughter and minor grandchild lived with Former Wife, who paid all of the 
household expenses.” 
 
 3. “The daughter was unemployed and did not contribute financially to the 
household expenses.” 
 
 4. “Neither Former Wife nor Former Husband provided any evidence of the 
expenses attributable to Former Wife alone, rather than those attributable to her daughter and 
grandchild.” 
 
 5. “The trial court correctly stated, at one point, that it could not consider voluntary 
payments made by Former Wife to support her adult daughter and grandchild. See Quinones v. 
Quinones, 84 So. 3d 1101, 1104 (Fla. 3d DCA 2012) (holding that the trial court erred in 
considering the former husband’s voluntary college tuition and car payments for the former 
couple’s adult son as an expense for former husband).” 
 
 6. “However, the trial court later stated, incorrectly, that ‘some of her adult daughter 
and minor grandson in determining [her] needs.’ ” 
 
 7. “We reverse the award of alimony and remand for the trial court to make a 
determination of Former Wife’s individual need, which must be based upon competent 
substantial evidence. See §61.08(2), Fla. Stat. (2015); Zinovoy v. Zinovoy, 50 So. 3d 763, 766 
(Fla. 2d DCA 2010).” 
 
 8. “Former Wife, as the party seeking alimony, bears the burden of proof. Demont v. 
Demont, 67 So. 3d 1096, 1101 (Fla. 1st DCA 2011).” 
 
Harris v. Harris, 41 FLW D2698 (Fla. 5th DCA 2016) 
 
TRIAL COURT DID NOT ABUSE ITS DISCRETION BY RELYING ON EXPERTS’ 
TESTIMONY REGARDING AMOUNT OF REVENUE FROM HUSBAND’S BUSINESS 
AT TIME OF TRIAL TO DETERMINE NEED FOR AND ABILITY TO PAY ALIMONY 
WHERE TRIAL COURT FOUND TESTIMONY OF NEITHER PARTY CREDIBLE ON 
THESE ISSUES 
 
 Former wife appeals the final judgment dissolving her marriage of over 38 years to the 
former husband. She raises four issues on appeal: error in the equitable distribution. error in the 
amount of permanent periodic alimony awarded, failure to award her retroactive alimony, and 
failure to award her attorney’s fees. The District Court found: 
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 1. “A determination by the trial court of the appropriate amount of alimony is 
afforded a great deal of discretion. See Engesser v. Engesser, 42 So. 3d 249, 250 (Fla. 2010) 
(citing Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980)).” 
 
 2. “In determining eligibility and liability for alimony, the trial court ‘shall first 
make a specific factual determination as to whether either party has the need for alimony or 
maintenance and whether either party has the ability to pay alimony or maintenance.’ §61.08(2), 
Fla. Stat. (2014).” 
 
 3. “Section 61.08, Florida Statutes, sets out additional criteria that the court should 
consider if it determines a party needs alimony. §61.08(2)(a)-(j), Fla. Stat. (2015).” 
 
 4. “The final judgment included extensive findings on these factors.” 
 
 5. “Because it found the testimony of neither party credible as to the Former Wife’s 
need for alimony or Former Husband’s ability to pay, the trial court relied on the experts’ 
testimony regarding the amount of business revenue at the time of trial to determine the need for, 
and ability to pay, alimony.” 
 
 6. “We find no abuse of discretion in that determination.” 
 
 7. “The final judgment reflects the trial court’s frustration with the parties.” 
 
 8. “The court was forced to either accept Former Wife’s testimony as to such 
income or reject it and base its ruling on the testimony from the experts, neither of whom found 
evidence to support the amounts asserted by Former Wife.” 
  
 9. “The court chose the latter.” 
 
 10. “Ultimately, the broad discretion afforded the trial court in these matters compels 
us to affirm the award of $2,000 in permanent periodic alimony….” 
 
Serbousek v. Lucas, 41 FLW D1209 (Fla. 5th DCA 2016) 
 


L.  Imputed Income 


 
First District 


Second District 


Third District 


 
TRIAL COURT ERRED IN REJECTING RECOMMENDATIONS REGARDING 
TEMPORARY ALIMONY AND CHILD SUPPORT CONTAINED IN GENERAL 
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MAGISTRATE’S REPORT WHERE COMPETENT, SUBSSTANTIAL EVIDENCE 
SUPPORTED MAGISTRATE’S FINDINGS - ONCE A TRIAL COURT APPOINTS A 
MAGISTRATE TO TAKE TESTIMONY AND MAKE FINDINGS, IT LOSES THE 
PREROGATIVE OF SUBSTITUTING ITS JUDGMENT FOR THAT OF THE 
MAGISTRATE 
 
 A general magistrate issued a report recommending that the former husband pay $5,500 
per month in temporary alimony to former wife and $733.14 per month in child support. On 
reviewing exceptions to the general magistrate’s report filed by the former husband, the trial 
court rejected the general magistrate’s recommendation. The District Court found: 
 
 1. “ ‘Once a trial court appoints a magistrate to take testimony and make findings, it 
loses the prerogative of substituting its judgment for that of the magistrate.’ Cerase v. Dewhurst, 
935 So. 2d 575, 578 (Fla. 3d DCA 2006).” 
 
 2. “In such instances, a trial court reviewing a magistrate’s findings and 
recommendations takes on a role similar to that of an appellate court reviewing a trial court’s 
actions.’ Rodriguez v. Reyes, 112 So. 3d 671, 673 (Fla. 3d DCA 2013).” 
 
 3. “If exceptions to the magistrate’s report have been filed, ‘a trial court reviews the 
record to determine whether the magistrate’s factual findings and conclusions are supported by 
competent substantial evidence, and whether the magistrate’s legal conclusions are clearly 
erroneous or whether the magistrate misconceived the legal effect of the evidence.’ Id. (quotation 
and citation omitted).” 
 
 4. “In this case, competent, substantial evidence supported the magistrate’s findings, 
including the income it imputed to the former husband based on the former wife’s unrebutted 
testimony regarding his historical earnings. See Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 2d 
DCA 2007) (‘[T]he Florida Supreme Court and other district courts have suggested that a 
presumption arises from a spouse’s historical earnings that supports a finding the spouse can 
continue to earn the same amount, absent evidence to the contrary.’) (citing Garfield v. Garfield, 
58 So. 2d 166, 167 (Fla. 1952); Seitz v. Seitz, 471 So. 2d 612 (Fla. 3d DCA 1985)).” 
 
 5. “We therefore reverse the trial court’s decision and remand for further 
proceedings consistent with this opinion. Rodriguez, 112 So. 3d at 674.” 
 
Mata v. Mata, 41 FLW D466 (Fla. 3d DCA 2016) 


 


Fourth District 


COMPETENT SUBSTANTIAL EVIDENCE SUPPORTED AMOUNT OF INCOME 
IMPUTED TO FORMER WIFE 
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 1. “The standard of review for a trial court’s findings regarding imputation of 
income is whether the findings are supported by substantial competent evidence. Tarnawski v. 
Tarnawski, 851 So. 2d 239, 242 (Fla. 4th DCA 2003).” 
 
 2. “‘A court may impute income where a party is willfully earning less and the party 
has the capability to earn more by the use of his best efforts.’ Schram v. Schram, 932 So. 2d 245, 
249 (Fla. 4th DCA 2005).” 
 
 3. “‘However, it is error for the trial court to impute income to a spouse in an 
amount higher than the spouse has ever historically earned, absent special circumstances.’ 
Tarnawski, 851 So. 2d at 242.” 
 
 4. “We affirm the trial court’s decision to impute $48,000 in annual income to the 
former wife.” 
 
 5. “Competent substantial evidence supports the trial court’s findings that the former 
wife was immediately employable in the field of speech pathology, that the former wife’s gap in 
employment was not a bar to obtaining immediate employment, and that the former wife had not 
been motivated to find a job in her field of expertise.” 
 
 6. “Although the former wife spent most of the marriage as a stay-at-home mother, 
the former wife has a master’s degree and is a licensed speech pathologist.” 
 
 7. “The former husband’s vocational expert opined that there were numerous open 
positions in speech pathology for which the former wife was qualified despite her long absence 
from the work force.” 
 
 8. “The expert also testified that the majority of the entry-level positions for which 
the former wife would be qualified pay in the range of $47,000 to $50,000 per year.” 
 
 9. “While the court imputed an amount of income that is higher than the former wife 
has ever historically earned, under these circumstances we decline to disturb the trial court’s 
decision to impute an entry-level wage to the former wife in a field in which she is qualified and 
can obtain immediate employment.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN FAILING TO IMPUTE INCOME TO WIFE FOR 
PURPOSES OF DETERMINING AMOUNT OF ALIMONY AWARD 
 
 The husband challenges the trial court’s decision not to impute income to the wife for 
purposes of awarding alimony. In its final judgment, the trial court found that the parties were 
married for more than thirty years, the wife was fifty-six years old and the husband sixty-seven 
years old at the time the petition was filed, and the husband earned about $132,000 a year. The 
court recognized that from 2008 to 2011, the wife “showed an ability to make over $75,000,” but 
it declined to impute income to her. The District Court held: 
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 1. “We agree with the husband that the trial court erred in that regard and we reverse 
the alimony award. We affirm the final judgment in all other respects.” 
 
 2. “ ‘The standard of review governing a trial court’s imputation of income is 
whether the determination is supported by competent, substantial evidence.’ Brown v. Cannady-
Brown, 954 So. 2d 1206, 1207 (Fla. 4th DCA 2007).” 
 
 3. “Alimony awards are reviewed for an abuse of discretion. Green v. Green, 126 
So. 3d 1112, 1114 (Fla. 4th DCA 2012).” 
 
 4. “Florida’s alimony statute, section 61.08, Florida Statutes (2012), provides in 
pertinent part: 


2) In determining whether to award alimony … the court shall first make a 
specific factual determination as to whether either party has an actual need for 
alimony or maintenance and whether either party has the ability to pay alimony or 
maintenance. If the court finds that a party has a need for alimony … and that the 
other party has the ability to pay … then in determining the proper type and 
amount of alimony … the court shall consider all relevant factors, including, but 
not limited to: 
…. 


(c) The age and physical and emotional condition of each party. 
(d) The financial resources of each party …. 
(e) The earning capacities, educational levels, vocational skills, and 


employability of the parties…. 
…. 
(i) All sources of income available to either party…. 


§61.08, Fla. Stat. (2012).” 
 
 5. “ ‘[T]he amount of income a spouse may be able to earn is a factor the court 
should consider in determining an alimony award.’ Shrove v. Shrove, 724 So. 2d 679, 682 (Fla. 
4th DCA 1999).” 
 
 6. “ ‘The spouse claiming that the other spouse is voluntarily [underemployed] bears 
the burden of proof.’ Zarycki-Weig v. Weig, 25 So. 3d 573, 575 (Fla. 4th DCA 2009) (citation 
omitted).” 
 
 7. “We have previously explained the analysis a trial court must undertake when 
faced with the issue of imputing income: 


Although the trial court is free to determine the credibility of witnesses, restraints 
on imputation exist in the form of a required two-step analysis. First, the trial 
court must conclude that the termination of income was voluntary; second, the 
court must determine whether any subsequent underemployment ‘resulted from 
the spouse’s pursuit of his own interests or through less than diligent and bona 
fide efforts to find employment paying income at a level equal to or better than 
that formerly received.’ 
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Brown, 954 So. 2d at 1207 (citation omitted); see also Schram v. Schram, 932 So. 2d 245, 249 
(Fla. 4th DCA 2005) (‘A court may impute income where a party is willfully earning less and the 
party has the capability to earn more by the use of his best efforts.’).” 
 
 8. “ ‘Voluntary underemployment occurs when a spouse does not put forth a good 
faith effort to find a position that is comparable to previous employment which was terminated.’ 
Vitro v. Vitro, 122 So. 3d 382, 384-85 (Fla. 4th DCA 2012) (citation omitted).” 
 
 9. “When the trial court’s findings and the evidence do not support the court’s 
decision on imputation, reversal is required. See Burkhardt v. Bass, 711 So. 2d 158, 161 (Fla. 4th 
DCA 1998).” 
 
 10. “In this case, the wife acknowledges that the first prong of the test for imputation 
is satisfied, as she left her job voluntarily.” 
 
 11. “Thus, the only remaining issue is whether the trial court erred in its findings 
regarding the second prong--whether the wife made diligent, bona fide attempts to find a 
comparable job.” 
 
 12. “The court did not make express findings on this prong.” 
 
 13. “Instead, the court summarized the wife’s testimony, and found that her health 
conditions were not common for her age.” 
 
 14. “The court also found the wife was not voluntarily underemployed as she works 
30 to 37 hours per week.” 
 
 15. “This latter finding as contrary to the evidence--the wife testified that at the time 
of trial, she was working ten to fifteen hours a week, although she had worked up to 37 hours a 
week when the work was available at her current employment.” 
 
 16. “It was undisputed at trial that if the wife resumed hospital shift-work, she would 
most likely not be offered a salary of $80,000--a salary she achieved after many years in the 
employ of West Boca Medical Center.” 
 
 17. “However, she admitted that positions comparable to the one she left were 
available and that the average pay for such positions was between $60,000 and $65,000.” 
 
 18. “She also acknowledged that she had turned down a job that met all her 
requirements, based solely on the fact that it paid only $50,000.” 
 
 19. “That makes this case akin to Green, 126 So. 3d 1112.” 
 
 20. “There, the wife had a photography business before the marriage and earned $80 
an hour, but had not worked for many years.” 
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 21. “She acknowledged she could obtain employment making $10 an hour but was 
unwilling to accept the low pay.” 
 
 22. “On appeal, we affirmed the award of permanent alimony but  reversed based 
on the trial court’s failure to impute income to the wife: 


Here, there was competent, substantial evidence that Former Wife had the 
requisite skills that allowed her to earn $80 per hour operating her own 
photography business. And, although Former Wife testified that her job searches 
proved unsuccessful, her acknowledged unwillingness to ‘work for $10 an hour’ 
is competent evidence that Former Wife’s unemployment status was self-
imposed. At the very least, this evidence established a lack of best efforts on the 
part of Former Wife to seek gainful employment. 


Id. at 1114.” 
 
 23. “Here, the wife is under no obligation to return to the hospital setting.” 
 
 24. “The trial court, of course, may certainly consider health issues when determining 
a party’s ability to do certain types of work, but the trial court did not find that the wife’s health 
issues precluded her from taking on employment comparable to the type she voluntarily left, and 
the record does not support such a finding.” 
 
 25. “Accordingly, we reverse and remand for the court to impute income to the wife.” 
 
 26. “If the court finds alimony is necessary, it must recalculate the appropriate 
amount utilizing the income imputed to the wife.” 
 
Manfre v. Manfre, 41 FLW D360 (Fla. 4th DCA 2016) 
 
TRIAL COURT PROPERLY FOUND THAT HUSBAND WAS VOLUNTARILY 
UNEMPLOYED AT TIMEOF FINAL DISSOLUTION WHERE, ALTHOUGH HE WAS 
INVOLUNTARILY TERMINATED FROM HIS LAST JOB, HE DID NOT MAKE ANY 
DILIGENT EFFORTS TO SEEK COMPARABLE EMPLOYMENT; TRIAL COURT 
ERRED IN FAILING TO TAKE NECESSARY STEPS TO CALCULATE ACTUAL 
VALUE FOR IMPUTED INCOME. 
 
 Husband was unemployed at the time of the marriage dissolution and wife requested that 
trial court impute income to him when calculating alimony.  Trial court found husband was 
involuntarily unemployed, but found that he had not engaged in a diligent effort to obtain 
employment.  Trial court still refused to impute income noting that it did not find evidence 
showing what the imputed income should be. Based on the evidence at trial, the court 
determined that the actual amount of permanent periodic alimony that should be paid to the Wife 
was $11,000 per month, but the court ordered $100 a month in nominal alimony because the 
Husband’s lack of salary impeded his present ability to pay alimony.  The court also found that 
the husband was “deliberately unemployed” and the parties estimated their collective net worth 
to be between $3.7 and $3.8 million.  The District Court held: 
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 1. “A trial court may impute income ‘if a party is earning less than he could based 
on a showing that he has the capability of earning more by the use of his best efforts.’” 
 


2. “ ‘In imputing income, the trial court engages in a two-step process.  First, the 
court must conclude that the termination of income was voluntary.’ Here, the husband’s 
termination of income was involuntary – he was terminated from his job and received severance 
for over a year.  This leads to the second inquiry:  ‘whether the subsequent unemployment 
resulted from the spouse’s pursuit of his own interests or through less than diligent and bona fide 
efforts to find employment paying income at a level equal to or better than that formerly 
received.’”  A spouse is not spared from the obligation to be ‘diligent in finding replacement 
income,’ even if that spouse is initially involuntarily unemployed, if the spouse is physically and 
mentally capable and otherwise employable.” 


 
 3. “In the case at hand, while there is no dispute the husband was involuntarily 
terminated from his last jo, his continued unemployment was voluntary, as he did not make any 
diligent efforts to seek comparable employment.” 
 
 4. “Accordingly, the trial court should have performed the necessary steps to 
calcuate an actual value for the imputed income.  The husband’s income during his last four 
years of employment averaged nearly $850,000 a year.  He also admitted a lack of effort to 
obtain employment in the three years since his termination.” 
 
 5. “On remand, the trial court should take any additional evidence it deems 
necessary to determine the amount of income it should impute to the husband, ‘supported by the 
evidence of employment potential and probably earnings based on history, qualifications, and 
prevailing wages.’” 
 
Koscher v. Koscher, 41 FWL D2161 (Fla. 4th DCA 2016) 
 


Fifth District 


M.  Miscellaneous 


  
First District 


TRIAL COURT ERRED BY GRANTING FORMER HUSBAND’S OVERPAYMENT 
MOTION, TERMINATING FORMER HUSBAND’S ALIMONY OBLIGATION, AND 
FINDING FORMER WIFE RECEIVED ALIMONY OVERPAYMENTS, WHERE 
FORMER WIFE WAS NOT PROPERLY SERVED WITH PROCESS 
 
 The former wife appeals an order terminating the former husband’s alimony obligation 
and finding that the former wife received alimony overpayments amounting to $60,000. The 
District Court held: 
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 1. “First, because the Former Husband sought to change the status quo by 
terminating his alimony obligation, the motion was effectively a modification proceeding that 
could not be initiated by motion. See Cuartas v. Cuartas, 951 So. 2d 980, 983 (Fla. 3d DCA 
2007) (citing Fla. R. Civ. P. 1.110(h); Fla. Fam. L. R. P. 12.110).” 
 
 2. “Instead, the proceeding has to be initiated by a supplemental petition with proper 
service of process. See Fla. Fam. L. R. P. 12.070(a); Cuartas, 951 So. 2d at 983 (‘Implicit in the 
proscriptions of [Rule 1.110(h)], especially in the family law context, is purposeful assurance 
that all interested parties are aware that a new proceeding with potentially serious consequences 
is afoot.’); Stickney v. Stickney, 377 So. 2d 187, 188 (Fla. 1st DCA 1979).” 
 
 3. “The Former Husband’s argument that a supplemental petition was not required 
because he was only seeking to ‘implement’ the provision in the MSA terminating his alimony 
obligation is based on the mistaken premise that the trial court had jurisdiction to enforce the 
MSA.” 
 
 4. “It did not.” 
 
 5. “The June 2012 order ‘accept[ing]’ the MSA as the parties’ ‘final agreement’ did 
not reserve jurisdiction to enforce the MSA, nor did it incorporate the MSA into an enforceable 
final judgment. Cf. Paulucci v. Gen. Dynamics Corp., 842 So. 2d 797, 803 (Fla. 2003) (‘[W]hen 
a court incorporates a settlement agreement into a final judgment or approves a settlement 
agreement by order and retains jurisdiction to enforce its terms, the court has the jurisdiction to 
enforce the terms of the settlement agreement….’).” 
 
 6. “Second, even if the proceeding could have been initiated by motion, the trial 
court abused its discretion in denying the Former Wife’s motion for a continuance of the hearing 
on the motion because the record reflects the Former Wife did not have adequate time to prepare 
for the hearing since she did not even receive notice of the proceeding until the week before the 
hearing. See Walker v. Walker, 80 So. 3d 1128 (Fla. 4th DCA 2012) (quoting Kosch v. Kosch, 
113 So. 2d 547, 550 (Fla. 1959)) (‘Due process requires that the party against whom relief is 
sought to have “reasonable notice which affords an opportunity to be heard.” ’); Conner v. 
Conner, 800 So. 2d 724, 725 (Fla. 2d DCA 2001) (citing Harreld v. Harreld, 682 So. 2d 635, 
636 (Fla. 2d DCA 1996)) (‘Due process requires actual notice and time to prepare.’).” 
 
 7. “It does not matter that the motion was served on the Former Wife’s attorney in 
November 2015 because the paralegal made clear that the attorney did not represent the Former 
Wife at the time, and by operation of law, the attorney was no longer the attorney of record for 
the Former Wife after the completion of the proceeding culminating in the dismissal of the 
Former Husband’s appeal in 2012. See Fla. R. Jud. Admin. 2.505(f)(3) (providing that the 
appearance of an attorney for a party shall terminate ‘[a]utomatically without order of the court, 
upon the termination of a proceeding….’); Fla. Fam. L. R. P. 12.040(b) (requiring court approval 
for an attorney to withdraw ‘[p]rior to the completion of a family law matter’).” 
 
Clark v. Clark, 41 FLW D2687 (Fla. 1st DCA 2016) 
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Second District 


Third District 


Fourth District 


 
ERROR TO DELEGATE TO WIFE’S ATTORNEY THE RESPONSIBILITY TO MAKE 
FACT FINDINGS ON CONTESTED ISSUE OF HUSBAND’S INCOME 
 
 On the contested issue of the husband’s income, the trial court told the wife’s attorney to 
draft a final judgment finding that there was “reoccurring family contributions and income that’s 
going to continue in the future.” The court told the lawyer to “make fact findings as to the 
amount” based on the evidence and the testimony, and wondered, “I don’t know how good your 
notes are.” The District Court found that: 
  
 1. “This went beyond the procedure condemned by the Supreme Court in Perlow v. 
Berg-Perlow, 875 So. 2d 383, 389 (Fla. 2004), where the Court found that the trial judge created 
the ‘appearance’ that he ‘did not independently make factual findings and legal conclusions.’ ” 
 


2. “The judge in this case did more than create a poor appearance, she turned her 
fact finding responsibility over to the former wife’s attorney.” 


 
3. “It was as if the judge were unable to critically evaluate the evidence.” 
 
4. “On remand, in addressing the likelihood of the husband’s father continuing to 


make gifts to the husband, the court should discuss the father’s age (94+), finances, past gifts, 
and future gifting intent instead of relying on inferences from the husband’s financial affidavit to 
arrive at the number of $30,480 per year. See Oluwek v. Oluwek, 2 So. 3d 1038, 1039 (Fla. 2d 
DCA 2009); Vorcheimer v. Vorcheimer, 780 So. 2d 1018, 1019 (Fla. 4th DCA 2001).” 
 
Salituri v. Salituri, 41 FLW D405 (Fla. 4th DCA 2016) 
 
COURT ERRED RE: RETROACTIVE ALIMONY 
 
 Appeal of a final judgment of dissolution of marriage. The former wife concedes on 
appeal that the trial court erred in using $39,875.60 as her yearly income. The former wife’s 
actual gross income that the trial court should have used was $44,104.32, as shown on her 2014 
financial affidavit. The former husband’s income was also miscalculated. The trial court used a 
net monthly income of $3114 for the former husband, based on a gross monthly income of 
$4463. The testimony presented, and the agreement of the parties, established that the former 
husband earned $54,010.80 from the start of 2014 - November 14 (46 weeks). That included a 
one-time $7500 bonus. The District Court found that in attempting to remove the bonus and 
annualize the former husband’s income, the trial court apparently divided the $54,010.80 by 46 
weeks, multiplied the result ($1174.15) by 52 weeks to make a full year, and subtracted from the 
result ($61,055.80) the $7500 bonus. The proper method of calculating the former husband’s 
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income would have been to take the $54,010.80 year-to-date value, subtract the $7500 at the 
starts (resulting in a $46,510.80 …), then divide by 46 and multiply by 52. The District Court 
further found: 
 
 1. “Awards of retroactive alimony are reviewed for an abuse of discretion. Wright, 
411 So. 2d at 1336.” 
 
 2. “Awards of retroactive alimony must be based on need and ability to pay. Vitro v. 
Vitro, 122 So. 3d 382, 385 (Fla. 4th DCA 2012).” 
 
 3. “The trial court must make specific findings regarding those factors. Valentine v. 
Van Sickle, 42 So. 3d 267, 274 (Fla. 2d DCA 2010).” 
 
 4. “As with the prospective alimony, the first and most important issue the trial 
court’s consideration of the incorrect income for the parties.” 
 
 5. “On remand, the trial court should determine retroactive alimony based on a gross 
monthly income of $4381 for the former husband and a gross monthly income of $3675 for the 
former wife.” 
 
 6. “Similarly, as with the retroactive child support, the trial court erred in awarding 
retroactive alimony for seventeen months rather than for fifteen months.” 
 7. “Particular to the issue of retroactive alimony, the trial court did not make specific 
findings of the former wife’s need and the former husband’s ability to pay ‘during the relevant 
… period’ Valentine, 42 So. 3d at 274.” 
 
 8. “Instead, the court found that ‘Wife has a need for alimony,’ ‘Wife has a current 
need for alimony,’ and that ‘Husband does not have the current [ability] to pay all of the alimony 
Wife needs.’ (emphasis added).” 
 
 9. “The court made findings regarding only the former wife’s current need and the 
former husband’s current ability to pay, when it was required to make findings about need and 
ability during the retroactive time period.” 
 
 10. “We therefore reverse the award of retroactive alimony and remand for the trial 
court to consider the evidence and, if it determines hat it is appropriate, to make the proper 
findings of past need and ability to pay.” 
 
 11. “If it makes those findings, it should recalculate the amount of alimony owed 
using the proper incomes for the parties and the proper number of months over which the 
retroactive alimony is owed.” 
 
Henry v. Henry, 41 FLW D1184 (Fla. 4th DCA 2016) 
 
ALTHOUGH THERE WAS NO TRANSCRIPT OF PROCEEDINGS, REVERSAL IS 
APPROPRIATE WHERE ERROR IS APPARENT ON FACE OF RECORD 
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 The former wife argues that the trial court erred in awarding her only $1 per year of 
alimony when it found that she had established a “compelling case” for her need for permanent 
alimony. There are no transcripts of the proceedings. The District Court found: 
 
 1. “Although there is no transcript of proceedings, reversal is appropriate where the 
error is apparent on the face of the record. See Quinones v. Quinones, 182 So. 3d 702, 703 (Fla. 
5th DCA 2015).” 
 
 2. “The record shows that the former husband was paying all the household bills, 
pursuant to the parties’ agreement, which, in and of itself, would establish some amount of 
need.” 
 
 3. “Further, although the court also found that the former wife had failed to establish 
an ability to pay on the part of the former husband, the court attached to the judgment the agreed 
child support guidelines worksheet showing the former husband’s level of income, while the 
former husband’s sworn financial affidavit also provided evidence of his ability to pay.” 
 
 4. “Together these facts would establish some amount of need on the part of the 
former wife and ability to pay on the part of the former husband.” 
 
 5. “Thus, the record does not support the finding that the former wife provided no 
such evidence [of her need and his ability to pay].” 
 
Maciekowich v. Maciekowich, 41 FLW D1244 (Fla. 4th DCA 2016) 
 
IN CALCULATING HUSBAND’S INCOME, COURT ERRED BY USING A METHOD 
WHICH DID NOT FULLY REMOVE HUSBAND’S ONE-TIME BONUS 
 
 Appeal of a final judgment of dissolution of marriage. The former wife concedes on 
appeal that the trial court erred in using $39,875.60 as her yearly income. The former wife’s 
actual gross income that the trial court should have used was $44,104.32, as shown on her 2014 
financial affidavit. The former husband’s income was also miscalculated. The trial court used a 
net monthly income of $3114 for the former husband, based on a gross monthly income of 
$4463. The testimony presented, and the agreement of the parties, established that the former 
husband earned $54,010.80 from the start of 2014 - November 14 (46 weeks). That included a 
one-time $7500 bonus. The District Court found: 
 
 1. “We review mathematical errors de novo. Kareff v. Kareff, 943 So. 2d 890, 892 
(Fla. 4th DCA 2006).” 
 
 2. “In attempting to remove the bonus and annualize the former husband’s income, 
the trial court apparently divided the $54,010.80 by 46 weeks, multiplied the result ($1174.15) 
by 52 weeks to make a full year, and subtracted from the result ($61,055.80) the $7500 bonus.” 
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 3. “This resulted in a final gross annual income of $53,555.80, or $4462.98 per 
month (which rounds up to the $4463 used).” 
 
 4. “The problem, however, is that this calculation did not fully remove the bonus 
from the former husband’s income.” 
 
 5. “By performing the division and multiplication first, the trial court accidentally 
included six extra weeks of bonus pay in its final number that was never subtracted out.” 
 
 6. “The proper method of calculating the former husband’s income would have been 
to take the $54,010.80 year-to-date value, subtract the $7500 at the starts (resulting in a 
$46,510.80 …), then divide by 46 and multiply by 52.” 
 
 7. “This results in an annualized-without-bonus income of $52,577.43” 
 
 8. “The former husband’s gross monthly income was therefore that value divided by 
12, which (rounded down) is $4381.” 
 
 9. “That is the value the trial court should have used instead of $4463.” 
 
 10. “Because the adjustments to that gross income may be different on remand, we 
avoid calculating the former husband’s net income at this time. See Shrove v. Shrove, 724 So. 2d 
679, 682 (Fla. 4th DCA 1999) (‘[S]upport calculations must be based on net income.’).” 
 
 11. “Whatever adjustments need to be made, however, should be made off the 
properly calculated gross incomes: $3675 for the former wife and $4381 for the former 
husband.” 
 
Henry v. Henry, 41 FLW D1184 (Fla. 4th DCA 2016) 
 
 
 


Fifth District 
 


TRIAL COURT ERRED IN FAILING TO DIRECTLY ADDRESS WIFE’S CLAIM FOR 
RETROACTIVE ALIMONY 
 
 Former wife appeals the final judgment dissolving her marriage of over 38 years to the 
former husband. She raises four issues on appeal: error in the equitable distribution. error in the 
amount of permanent periodic alimony awarded, failure to award her retroactive alimony, and 
failure to award her attorney’s fees. The District Court found: 
 
 1. “We do find error … in the trial court’s failure to directly address Former Wife’s 
claim for retroactive alimony.” 
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 2. “Although Former Wife’s brief acknowledges that Former Husband paid some 
temporary support during the pendency of the dissolution, the trial court set out no findings on 
this matter.” 
 
 3. “We remand for further consideration of this issue. See Motie v. Motie, 132 So. 3d 
1210, 1214 (Fla. 5th DCA 2014).” 
 
Serbousek v. Lucas, 41 FLW D1209 (Fla. 5th DCA 2016) 
 
RECONSIDERATION OF ALIMONY AWARD IS APPROPRIATE WHERE TRIAL 
COURT FOUND THAT WIFE HAD DEMONSTRATED NEED FOR ALIMONY BUT 
ELECTED NOT TO AWARD ALIMONY 
 
Former husband appealed claiming that the trial court misinterpreted the parties’ prenuptial 
agreement when it determined that the home located at 84 Pennypacker Lane, Palm Coast, 
Florida was former wife’s separate property. The trial court found that the former wife  had a 
need for alimony, but failed to award any to her because of the equitable distribution scheme it 
ordered. The evidence introduced at trial was undisputed and demonstrated that the real estate 
had ultimately been transferred to former husband’s sole name, and that is how it remained titled 
at the time of trial.  The District Court reversed and remanded with directions to amend the final 
judgment to award the Pennypacker home to the former husband.  In so doing, the District Court 
held: 
 
 1. “Because Former Husband will now own both the Pennypacker property and the 
parties’ sepratae marital home, we find it appropriate, consistent with Canakaris, for the trial 
court, on remand, to revisit its decision whether to award alimony to Former Wife.” 
   
 2. “The court may receive additional evidence on [this]…matter.” 
 
Colino v. Colino, 41 FLW D1990 (Fla. 5th DCA 2016) 
 


III. APPEAL 


 
First District 


WHERE APPELLATE COURT REMANDED TO TRIAL COURT FOR 
RECONSIDERATION OF AMOUNT OF ALIMONY, TRIAL COURT EXCEEDED 
SCOPE OF MANDATE BY ENTERING AMENDED JUDGMENT THAT CHANGED 
TYPE OF ALIMONY AWARDED FROM PERMANENT TO DURATIONAL -- 
MOTION TO ENFORCE MANDATE GRANTED 
 
 In Ketcher v. Ketcher, 188 So. 3d 991 (Fla. 1st DCA 2016), the District Court reversed 
the original final judgment of dissolution of marriage in this case in part and remanded to the 
trial court “for additional findings and, if necessary based on those findings, reconsideration of 
the amount of the alimony award” (emphasis added). On remand, the trial court entered an 
amended final judgment that not only made additional findings required by the District Court’s 
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opinion but also changed the type of alimony awarded from permanent to durational. The former 
husband, thereafter, filed a motion to enforce the mandate in which he argued that the trial court 
exceeded the scope of the mandate by changing the type of alimony awarded. The former wife 
responded that the trial court did not exceed the scope of the mandate because the court 
effectively reduced the amount of the alimony award by reducing its duration. The District Court 
now found: 
 
 1. “We agree with the former husband.” 
 
 2. “Accordingly, we grant the motion to enforce the mandate, quash the amended 
final judgment, and remand for further proceedings consistent with our prior opinion.” 
 
 3. “We have the inherent authority to enforce the mandate issued in this case. See 
Blackhawk Heating & Plumbing Co. v. Data Lease Fin. Corp., 328 So. 2d 825, 827 (Fla. 1975) 
(‘If the trial court fails or refuses to comply with the appellate court’s mandate, the latter may, 
generally speaking, take any steps or issue any appropriate writ necessary to give effect to its 
judgment.’).” 
 
 4. “The mandate is ‘the official mode of communicating the judgment of the 
appellate court to the lower court, directing the action to be taken or the disposition to be made 
of the cause by the trial court.’ Tierney v. Tierney, 290 So. 2d 136, 137 (Fla. 2d DCA 1974).” 
 
 5. “The lower court must strictly follow the mandate and does not have authority to 
alter the mandate in any way. See Cone v. Cone, 68 So. 2d 886, 887 (Fla. 1953) (‘[A] trial court 
is without authority to alter or evade the mandate of an appellate court absent permission to do 
so.’); Basic Energy Corp. v. Hamilton Cty., 667 So. 2d 249, 250 (Fla. 1st DCA 1995) (‘A trial 
court does not have discretionary power to alter or modify the mandate of an appellate court in 
any way, shape or form....’).” 
 
 6. “Where, as here, the final judgment is reversed and remanded with specific 
instructions, the lower court has authority to conduct further proceedings in conformity with the 
instructions but the court cannot exceed the specific bounds of that instruction. See Collins v. 
State, 680 So. 2d 458, 459 (Fla. 1st DCA 1996).” 
 
 7. “Our prior opinion specifically and unambiguously directed the trial court to 
make additional findings concerning the parties’ incomes and expenses, and if necessary based 
on those findings, to reconsider the amount of the alimony award.” 
 
 8. “The opinion did not authorize the trial court to reconsider the type of alimony 
awarded, and by changing the type of alimony awarded from permanent to durational, the trial 
court impermissibly exceeded the scope of the mandate. See Brennan v. Brennan, 184 So. 3d 
583, 589 (Fla. 4th DCA 2016) (holding that trial court exceeded the scope of the mandate by 
reducing duration of alimony award because that issue was affirmed in the original appeal and 
therefore was law of the case); Ingle v. Ingle, 689 So. 2d 314, 315 (Fla. 5th DCA 1997) (holding 
that trial court exceeded the scope of the mandate by revaluing marital residence when the case 
was remanded only to make findings to support the unequal distribution of marital assets); cf. 
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Bass v. State Farm Life Ins. Co., 649 So. 2d 924, 925 (Fla. 3d DCA 1995) (affirming trial court’s 
refusal on remand to consider entitlement to trial court attorney’s fees where the appellate court’s 
mandate directed the court to consider only the amount of appellate attorney’s fees).” 
 
 9. “Accordingly, the amended final judgment must be quashed.” 
 
 10. “Having said that, we recognize that the mandate-compliant findings made by the 
trial court on remand concerning the parties’ incomes and expenses suggest that the former 
husband’s need for alimony and the former wife’s ability to pay are considerably less than what 
was reflected in the original final judgment.” 
 
 11. “Those findings--if supported by the record--might justify a nominal or reduced 
permanent alimony award, but they do not justify the trial court’s decision to exceed the scope of 
the mandate by changing the type of alimony awarded.” 
 
 12. “Accordingly, for the reasons stated above, we grant the former husband’s motion 
to enforce the mandate, quash the amended final judgment, and remand for further proceedings 
consistent with our prior opinion.” 
 
Ketcher v. Ketcher, 41 FLW D1929 (Fla. 1st DCA 2016) 
 
 
FINAL JUDGMENT RETAINING JURISDICTION TO CONSIDER ADDITIONAL RELIEF 
NOT APPEALABLE FINAL ORDER 
 
 In this appeal of a final judgment that retained jurisdiction “to entertain any additional relief that 
the parties may seek and be entitled to based upon [the] ruling”, the District Court held: 
 
 1. “Generally, an order is final and ripe for appeal when ‘the order in question constitutes an 
end to the judicial labor in the cause, and nothing further remains to be done by the court to effectuate a 
termination of the cause as between the parties directly affected.’” 
 
 2. “Here, the ‘Final Judgment” reserves jurisdiction to consider requests for additional relief 
and therefore contemplates additional judicial labor.”  
 
Siegmeister v. Johnson, 41 FLW D2056 (Fla. 1st DCA) 
 


Second District 


ARGUMENT THAT FATHER DID NOT RECEIVE “PROPER” NOTICE OF 
PROCEEDING NOT BASIS FOR REVERSAL WHERE ARGUMENT WAS RAISED 
FOR FIRST TIME ON APPEAL AND HAD NO SUPPORT IN RECORD - ASSUMING 
FATHER MEANT TO ASSERT THAT HE DID NOT RECEIVE NOTICE AT ALL, 
AFFIRMANCE IS WITHOUT PREJUDICE TO FILING MOTION TO VACATE FINAL 
ORDER AND SEEKING EVIDENTIARY HEARING 
 
 The father, Donald J. Walker, Jr., appeals a Final Administrative Support Order rendered 
by the Department of Revenue. Mr. Walker argues that he did not receive “proper” notice of the 
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proceeding to establish the administrative support order. He claims that the person who signed 
the certified mail return receipt was not him, but his brother, Duntae Walker. Mr. Walker’ makes 
his claim about the asserted lack of “proper” notice for the first time on appeal, and there is not 
support for it in the record. The District Court held: 
 
 1. “Accordingly, we must affirm the order under review.” 
 
 2. “ ‘In order to be preserved for further review by a higher court, an issue must be 
presented to the lower court and the specific legal argument or ground to be argued on appeal or 
review must be part of that presentation if it is to be considered preserved.’ Sunset Harbour 
Condo. Ass’n v. Robbins, 914 So. 2d 925, 928 (Fla. 2005) (quoting Tillman v. State, 471 So. 2d 
32, 35 (Fla. 1985)); see also Aills v. Boemi, 29 So. 3d 1105, 1108-09 (Fla. 2010) (stating the 
requirements for proper preservation of error for appellate review).” 
 
 3. “Nevertheless, we give Mr. Walker the benefit of the doubt and assume that what 
he means to say and asserts for the first time here is that he did not receive notice at all, which 
implies a denial of due process.” 
 
 4. “For this reason, our affirmance is without prejudice to Mr. Walker’s ability to 
file a motion in the lower tribunal to vacate the final order and to seek an evidentiary hearing on 
his claim that he did not receive notice. See German v. Dep’t of Revenue, 177 So. 3d 318, 318 
(Fla. 4th DCA 2015).” 
 
Walker v. Dep’t of Revenue, Child Support Enforcement Program, 41 FLW D471 (Fla. 2d 
DCA 2016) 


 


Third District 


WHERE PARTY MADE CONTEMPORANEOUS OBJECTION TO A CLEARLY 
IMPROPER QUESTION POSED AT TRIAL BY OPPOSING COUNSEL, OBJECTION 
WAS SUSTAINED, QUESTION WAS STRICKEN FROM THE RECORD, AND JURY 
WAS INSTRUCTED TO DISREGARD THE QUESTION, PARTY WAS REQUIRED TO 
CONTEMPORANEOULSY MOVE FOR MISTRIAL IN ORDER TO PRESERVE ISSUE 
FOR APPEAL 
 
 Appellants objected to a clearly improper question posed at trial by Appellee’s counsel. 
The objection was sustained and, upon Appellants’ request, the question was stricken from the 
record and the jury was instructed to disregard the question. Appellees did not seek any 
additional curative instruction and did not move for a mistrial. 
 
 1. “Where a contemporaneous objection to attorney misconduct is sustained and a 
curative instruction is given to the jury, a party who believes the error has not been cured by the 
court’s actions must also contemporaneously move for mistrial in order to preserve the issue for 
a trial court’s later consideration of a motion for a new trial. Companioni v. City of Tampa, 51 
So. 3d 452 (Fla. 2010) (approving the decisions in State v. Benton, 662 So. 2d 1364 (Fla. 3d 
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DCA 1995) and State v. Fritz, 652 So. 2d 1243 (Fla. 5th DCA 1995)). See also Aarmada Prot. 
Sys. 2000, Inc. v. Yandell, 73 So. 3d 893 (Fla. 4th DCA 2011).” 
 
 2. “In Companioni, 51 So. 3d at 455, the Florida Supreme Court addressed the 
purpose for requiring a contemporaneous motion for mistrial: 


The City argues that Ed Ricke [& Sons, Inc. v. Green, 468 So. 2d 908 (Fla. 1985)] 
supports its position that a party can move for a new trial without first moving for 
mistrial. We disagree. Ed Ricke stands for the proposition that a trial judge has a 
superior vantage point from which to decide whether granting a mistrial prior to 
the jury rendering its verdict preserves judicial economy. It does not in any way 
imply that the parties’ attorneys have a superior vantage point and can thus utilize 
the ‘wait and see’ approach. Litigants often engage in improper conduct to prompt 
a mistrial if they believe their chances of winning are slim. Id. In those cases, 
judicial economy dictates that if the verdict may cure the objection, then it is in 
the interest of the court to wait. See id. On the other hand, if the trial is permeated 
with attorney misconduct, it would not be in the interest of judicial economy to 
wait and see what a jury decides. Instead, requiring a litigant to move for mistrial 
following a sustained objections promotes judicial economy in the same way the 
contemporaneous objection requirement promotes judicial economy. As this 
Court explained in Murphy [v. International Robotic Systems, Inc.], 766 So. 2d at 
1017 (quoting Castor v. State, 365 So. 2d 701, 703 (Fla. 1978)), 


[t]he requirement of a contemporaneous objection is based on 
practical necessity and basic fairness in the operation of a judicial 
system. It places the trial judge on notice that error may have been 
committed, and provides him an opportunity to correct it at an 
early stage of the proceedings. Delay and an unnecessary use of the 
appellate process result from a failure to cure early that which must 
be cured eventually.” 


 
 3. “The only exception to this preservation requirement is where the 
error complained of was fundamental. Ed Ricke, 468 So. 2d at 910.” 
 
 4. “Upon our review of the record, we conclude that the objected-to 
question did not constitute fundamental error.” 
 
 5. “Therefore, Appellants’ failure to contemporaneously move for a 
mistrial was fatal, and the trial court properly denied Appellants’ post-verdict 
motion for new trial.” 
 
Aris v. Aris, 41 FLW D327 (Fla. 3d DCA 2016) 
 
APPEALS - SANCTIONS - MAINTENANCE OF INDEFENSIBLE POSITION IN TRIAL 
COURT AND ON APPEAL - RARE CIRCUMSTANCE WHERE APPELLEE MAY BE 
SANCTIONED 
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 HSBC Bank USA, N.A. (“HSBC”), as Trustee, appeals a circuit court order denying its 
motion to vacate a default judgment as void and for lack of personal jurisdiction as to HSBC. 
The appellee (“Association”) has not appeared through counsel in this case, has not filed an 
answer brief, and has not filed a memorandum of points and authorities in support of its position 
in this appeal. The District Court found this was a waste of time and judicial resources: 
 
 1. On the Court’s own motion, the Association is directed to show cause, within 
thirty days from the issuance of this opinion, why HSBC’s appellate attorney’s fees and costs 
should not be assessed against the Association as a sanction pursuant to Florida Rule of 
Appellate Procedure 9.410 and section 57.105, Florida Statutes (2014).” 
 
 2. “The Clerk is directed to serve a copy of this opinion by email upon the 
Association’s counsel designated on the notice of appeal, and on the Association via the U.S. 
Postal Service at: Silvio Fuentes, President, Biscayne Point Condominium Association, Inc., 
12105 N.E. 11th Place, Miami, Florida 33161.” 
 
 3. “Within that same period of thirty days, counsel for the appellant shall file a brief 
memorandum indicating whether HSBC or its counsel communicated with the Association’s 
circuit court counsel or the Association in an effort to procure a concession of error before the 
filing of the initial brief in this appeal.” 
 
 4. “The Supreme Court of Florida has held that, although ‘not shielded as a matter 
of law from the imposition of sanctions,’ an appellee should only be sanctioned in ‘rare 
circumstances.’ Boca Burger, Inc. v. Forum, 912 So. 2d 561, 570 (Fla. 2005).” 
 
 5. “This proceeding smacks of just such a set of circumstances: an ‘indefensible’ 
position below and on appeal, ‘where there is no chance of victory.’ Id.” 
 
 6. “Nonetheless, we will consider the parties’ responses before ruling on the issue.” 
 
 7. “We do not address here the method or manner by which the Association’s 
counsel in the circuit court apparently led one of our ‘[b]usy judges[[,] managing overloaded 
motion calendars,’ into error, but we remind counsel of their ethical obligations of complete 
candor to their client as well as the circuit judge. Id.” 
  
 8. “The order below is reversed, and the case is remanded to the trial judge with 
directions to vacate the final default judgment. U.S. Bank Nat’l Ass’n v. Proenza, 157 So. 3d 
1075 (Fla. 3d DCA 2015).” 
 
 9. “We retain jurisdiction for the limited purpose of considering sanctions following 
our review of the Association’s response, if any, to tis opinion’s directive to show cause.” 
 
HSBC Bank USA, N.A. v. Biscayne Point Condominium Association, 41 FLW D276 (Fla. 3d 
DCA 2016) 
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AMENDED FINAL JUDGMENT HAD NO IMPACT ON FINALITY OF ORIGINAL 
JUDGMENT AND THE AMENDED JUDGMENT - COURT IS WITHOUT 
JURISDICTION TO CONSIDER APPEAL WHERE NOTICE OF APPEAL WAS FILED 
MORE THAN THIRTY DAYS AFTER RENDITION OF ORIGINAL FINAL 
JUDGMENT 
 


On July 10, 2014, the trial court entered a final judgment for sanctions against the 
appellant, Gold King Apartments (“Gold King”), and its counsel. Gold King did not appeal from 
the final judgment. Instead, Gold King filed a motion in the trial court requesting that the trial 
court re-enter judgment. The trial court granted the motion and entered an amended final 
judgment. The amended final judgment simply restated the amount of sanctions as set forth in 
the final judgment, and made no changes from the final judgment. Gold King filed a notice of 
appeal from the amended final judgment. The District Court held: 


 
1. “It is established that where there is no material change between an original final 


judgment and an amended final judgment, there is no impact on the finality of the original final 
judgment for purposes of appeal. See Rice v. Freeman, 939 So. 2d 1144 (Fla. 3d DCA 2006); see 
also Churchville v. Ocean Grove R.V. Sales, Inc., 876 So. 2d 649, 651 (Fla. 1st DCA 2004) (‘An 
amendment or modification of an order or judgment in an immaterial, insubstantial way does not 
restart the clock to file an appeal.’); Wetherington v. Minch, 637 So. 2d 967 (Fla. 5th DCA 
1994).” 


 
2. “Because Gold King filed its notice of appeal more than thirty days after the 


rendition of the original final judgment, this Court is without jurisdiction to consider the appeal. 
See Rice, 939 So. 2d at 1145.” 
 
Gold King Apartments, LLC v. Dumornay, 41 FLW D556 (Fla. 3d DCA 2016) 
 
NEW TRIAL IS REQUIRED WHERE APPELLANT, THROUGH NO FAULT OF HIS 
OWN, HAS BEEN UNABLE TO PROVIDE APPELLATE COURT WITH TRANSCRIPT 
OF FINAL HEARING, AND PARTIES AND TRIAL COURT HAVE BEEN UNABLE TO 
RECONSTRUCT RECORD 
 
 On January 16, 2015, appellant filed a notice of his request to the court reporting firm to 
transcribe the hearings held on March 7, March 21, April 2, and April 14. Soon after, appellant’s 
counsel was informed the court reporter who was present for the proceedings died on January 5, 
2015 (allegedly the result of a suicide). A search for the court reporter’s materials performed by 
the court reporting firm and the appellant’s counsel, was unavailing. The parties subsequently 
tried to reconstruct the record in accordance with Florida Rule of Appellate Procedure 9.200. 
Both filed their own recollection of the facts and objected to the other’s version. The trial court 
denied a motion to supplement the record. On appeal, appellant submitted an initial brief based 
on his recollection of the facts, challenging the trial court’s rulings on timesharing, alimony, 
child support, distribution of assets and attorney’s fees. Appellee moved to strike the brief as 
filed and requested this court affirm on the basis of Applegate v. Barnett Bank of Tallahassee, 
377 So. 2d 1150 (Fla. 1979). The District Court held: 
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 1. “While we agree that appellant may not file a brief without record support, due to 
the unusual circumstances in this case, a remand for a new trial is warranted.” 
 
 2. “The lack of a record was not due to appellant’s lack of diligence in obtaining a 
court reporter or promptly requesting a transcription for appellate purposes.” 
 
 3. “Additionally, appellant followed the procedure set forth in Rule 9.200 in an 
attempt to reconstruct the record but was unsuccessful when the opposing party objected to his 
recollection of the facts and the trial court could not reconcile the two versions provided by the 
parties. See Van Scoyoc v. York, 173 So. 2d 483, 483 (Fla. 2d DCA 1968) (‘[T]his court 
necessarily has the power to award a new trial where, as here, essential records have been 
destroyed by an official of the lower court through no fault of the appellant.’); see also 9863 
West Atlantic Avenue, Inc. v. Florida, Dep’t of Transportation, 814 So. 2d 460 (Fla. 4th DCA 
2001); compare Chisholm v. Chisholm, 538 So. 2d 961 (Fla. 3d DCA 1989) (dismissing appeal 
for lack of record where appellant made no attempt to reconstruct the record).” 
 
 4. “Accordingly, we reverse the final judgment entered below and remand for a new 
trial.” 
 
Jackson v. Jackson, 41 FLW D1457 (Fla. 3d DCA 2016) 
 
NEW TRIAL IS REQUIRED AS TO ISSUES OF TIMESHARING, ALIMONY, CHILD 
SUPPORT, DISTRIBUTION OF ASSETS, AND ATTORNEY’S FEES WHERE 
APPELLANT, THROUGH NO FAULT OF HIS OWN, HAS BEEN UNABLE TO 
PROVIDE APPELLATE COURT WITH TRANSCRIPT OF FINAL HEARING, AND 
PARTIES AND TRIAL COURT HAVE BEEN UNABLE TO RECONSTRUCT THE 
RECORD 
 
 Appeal from a final judgment of dissolution of marriage, where the appellant, through no 
fault of his own, has been unable to provide this court with a transcript of the final hearing 
below, and the parties and the trial court have been unable to reconstruct the record. The District 
Court made its ruling in June of 2016 but appellant filed a Motion for Clarification: 
 
 1. “[T]he court grants the motion, withdraws the opinion issued on June 22, 2016, 
and substitutes the following in its stead.” 
 
 2. “On appeal, appellant submitted facts, challenging the trial court’s rulings on his 
recollection of the facts, challenging the trial court’s rulings on timesharing, alimony, child 
support, distribution of assets and attorney’s fees.” 
 
 3. “Appellee moved to strike the brief as filed and requested this court affirm on the 
basis of Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150 (Fla. 1979).” 
 
 4. “While we agree that appellant may not file a brief without record support, due to 
the unusual circumstances in this case, a remand for a new trial is warranted.” 
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 5. “The lack of a record was not due to appellant’s lack of diligence in obtaining a 
court reporter or promptly requesting a transcription for appellate purposes.” 
 
 6. “Additionally, appellant followed the procedure set forth in Rule 9.200 in an 
attempt to reconstruct the record but was unsuccessful when the opposing party objected to his 
recollection of the facts and the trial court could not reconcile the two versions provided by the 
parties. See Van Scoyoc v. York, 173 So. 2d 483, 483 (Fla. 2d DCA 1968) (‘[T]his court 
necessarily has the power to award a new trial where, as here, essential records have been 
destroyed by an official of the lower court through no fault of the appellant.’); see also 9863 
West Atlantic Avenue, Inc. v. Florida, Dep’t of Transportation, 814 So. 2d 460 (Fla. 4th DCA 
2001); compare Chisholm v. Chisholm, 538 So. 2d 961 (Fla. 3d DCA 1989) (dismissing appeal 
for lack of record where appellant made no attempt to reconstruct the record).” 
 
 7. “Accordingly, we affirm the judgment of dissolution, but reverse the trial court’s 
rulings on timesharing, alimony, child support, distribution of assets and attorney’s fees and 
remand for a new trial as to these matters.” 
 
Jackson v. Jackson, 41 FLW D1777 (Fla. 3d DCA 2016) 
 
 


Fourth District 


TRIAL COURT EXCEEDED SCOPE OF APPELLATE MANDATE BY REVALUING 
ASSETS AND LIABILITIES, INCLUDING REVISITING ISSUE OF VALUE OF 
FORMER HUSBAND’S DENTAL PRACTICE, AND BY REDUCING DURATION OF 
ALIMONY AWARD  
 
 1. “A trial court lacks discretionary power to go beyond the scope of relief granted 
by the appellate court, and it is not authorized to deviate from the terms of an appellate court’s 
instructions. Akins v. Akins, 839 So. 2d 910, 911 (Fla. 5th DCA 2003).” 
 
 2. “‘A reversal and remand with general directions for further proceedings vests the 
trial court with broad discretion in directing the course of the cause.’ Wolfe v. Nazaire, 758 So. 
2d 730, 733 (Fla. 4th DCA 2000).” 
 
 3. “For example, ‘when a cause is remanded for reconsideration in the light of the 
opinion, the case goes back to the lower court in the same condition as if the order appealed from 
had not been entered.’ Tampa Elec. Co. v. Crosby, 168 So. 2d 70, 73 (Fla. 1964).” 
 
 4. “If a reviewing court ‘merely remands for further consideration, without expressly 
restricting the trier of the facts, then the latter may, in [its] discretion, receive additional 
evidence.’ Id.” 
 
 5. “‘Where, however, the remand instruction is specific, it is improper to exceed the 
bounds of that instruction.’ Wolfe, 758 So. 2d at 733.” 
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 6. “For example, a trial court exceeds the appellate mandate by changing the values 
set in an original final judgment of dissolution where the original valuation of assets was not 
disturbed in the first appeal and where the directions on remand did not permit any revaluation. 
See Rosecan v. Springer, 985 So. 2d 607, 609 (Fla. 4th DCA 2008).” 
 
 7. “Here, we find that the trial court exceeded the scope of the appellate mandate in 
Brennan I by revaluing assets and liabilities, including revisiting the issue of the value of the 
former husband’s dental practice.” 
 
 8. “In Brennan I, we addressed the equitable distribution of the marital home and 
required the trial court to partition the home.” 
 
 9. “We noted that after the court made a proper ruling concerning the home, ‘the 
entire scheme of equitable division devised by the trial court may need revision.’ Brennan I, 122 
So. 3d at 926 (emphasis added).” 
 
 10. “However, our opinion did not explicitly or implicitly authorize the trial court to 
reconsider the valuation of any assets or liabilities in the original equitable distribution scheme.” 
 
 11. “The only challenge to any valuation issue in the former husband’s initial brief in 
Brennan I was to the trial court’s alleged ‘failure to account for the negative value of the former 
husband’s dental practice in its equitable distribution schedule.’ However, in Brennan I, we 
affirmed on that issue without discussion.” 
 
 12. “Thus, the trial court should not have revisited the valuation of assets and 
liabilities on remand.” 
 
 13. “We also find that the trial court exceeded the scope of the mandate by reducing 
the duration of the alimony.” 
 
 14. “The ten-year duration of alimony is the law of the case. See Fla. Dep’t. of 
Transp. v. Juliano, 801 So. 2d 101, 105 (Fla. 2001) (‘The doctrine of the law of the case requires 
that questions of law actually decided on appeal must govern the case in the same court and the 
trial court, through all subsequent stages of the proceedings.’).” 
 
 15. “The court did not, however, exceed the scope of remand by considering evidence 
regarding the former husband’s 2013 income, which was relevant to the amount of alimony as 
well as the issue of whether the former husband should be compelled to pay for the minor child’s 
private school tuition.” 
 
 16. “Following a reversal of a dissolution judgment, a trial court may hear evidence 
regarding the parties’ current income if issues regarding support obligations are still in play on 
remand. See Addie v. Coale, 40 Fla. L. Weekly D2627, 2015 WL 7566689, at *3 (Fla. 4th DCA 
Nov. 25, 2015) (where this court reversed the complete denial of alimony to the former husband 
in the first appeal, and more than three years had passed since evidence regarding the parties’ 
financial circumstances had last been presented, the trial court was not precluded from taking 
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evidence on remand regarding need and ability to pay, as ‘[b]oth need and ability to pay are 
dynamic issues that are likely to change over time’).” 
 
 17. “Because the trial court exceeded the scope of remand in Brennan I, we reverse 
and remand with directions for the trial court to split the net proceeds, if any, from the sale of the 
marital home, and then redistribute the remaining assets and liabilities in the original equitable 
distribution schedule without revaluing them.” 
 
 18. “We also reverse and remand for the trial court to reinstate the ten-year duration 
of alimony from the date of the original final judgment.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
APPELLATE COURT DECLINES TO REVISIT PRIOR RULING THAT TRIAL 
COURT ERRED IN FAILING TO PARTITION MARITAL HOME WHERE 
ARGUMENTS FORMER WIFE RAISED ON THIS ISSUE COULD HAVE BEEN 
ADVANCED IN MOTION FOR REHEARING IN EARLIER APPEAL 
 
 1. “We decline to revisit our prior ruling that the trial court erred in failing to divide 
the marital home.” 
 
 2. “The arguments the former wife makes on this issue could have been advanced in 
a motion for rehearing in Brennan I, but the former wife did not do so.” 
 
 3. “Moreover, the marital estate is still being divided equally, and we are reversing 
the trial court’s revaluation of assets on remand from Brennan I.” 
 
 4. “Therefore, partition of the marital home will not result in a manifest injustice to 
the former wife.” 
 
 5. “On remand, however, the trial court should correct the inconsistency in the 
Second Remand Judgment with respect to whether the home is to be sold at a private sale or at a 
public auction.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
APPEAL FROM AWARD OF ALIMONY CREDIT TO HUSBAND IS PREMATURE 
WHERE TRIAL COURT DETERMINED ENTITLEMENT BUT DID NOT 
DETERMINE AMOUNT OF CREDIT 
 
 1. “We agree with the former wife that the Second Remand Judgment fails to 
explain how the alimony credit will be calculated.” 
 
 2. “However, we reject the former wife’s suggestion that the award of the alimony 
credit should be ‘vacated.’ ” 
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 3. “Rather, because the Second Remand Judgment determined entitlement but did 
not determine the amount of the alimony credit, the issue has not been determined with finality 
and is not ripe for appellate review. Cf. Revier v. Revier, 45 So. 3d 570, 571 (Fla. 4th DCA 2010) 
(‘We dismiss that aspect of the final judgment as it relates to the award of attorney’s fees since 
the trial court determined only entitlement and reversed the determination of amount for a future 
day.’).” 
 
 4. “Before the trial court determines the amount of the alimony credit with finality, it 
would be premature for us to address the former husband’s entitlement to the alimony credit or 
the proper method of calculating such a credit.” 
 
 5. “On remand, any award of an alimony credit should set forth the amount of the 
credit and explain how the credit was calculated.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
WIFE’S MOTION FOR RECONSIDERATION WAS DEEMED ABANDONED WHERE 
NOTICE OF APPEAL WAS FILED BEFORE RENDITION OF WRITTEN ORDER ON 
THE MOTION 
 
 1. “The wife’s Motion for Reconsideration or Rehearing of Order on Former 
Husband’s Motion for Clarification and Enforcement is deemed abandoned because she filed her 
notice of appeal before rendition of a written order on her motion. Fla. R. App. P. 9.020(i)(3) 
(2014 ed.); GEICO Gen. Ins. Co. v. Williams, 111 So. 3d 240, 243 (Fla. 4th DCA 2013).” 
 
Preudhomme v. Bailey, 41 FLW D471 (Fla. 4th DCA 2016) 
 
CLAIM THAT TRIAL COURT ERRED BY FAILING TO MAKE SPECIFIC FACTUAL 
FINDINGS AS TO DISPOSITION OF SEVERAL OF COUPLE’S ASSETS AND 
LIABILITIES WAS NOT PRESERVED FOR APPEAL WHERE HUSBAND DID NOT 
RAISE THIS ISSUE IN MOTION FOR REHEARING 
 
 The husband appeals two orders arising from his divorce from wife. Husband’s first 
assertion on appeal is that the trial court erred in its distribution of the marital property by failing 
to make specific factual findings as to the disposition of several of the couple’s assets and 
liabilities. However, husband did not provide a trial transcript for appellate review, nor did he 
alert the trial court to this alleged shortcoming in a motion for rehearing. The District Court held: 
 
 1. “The First District Court has held ‘a party is not entitled to complain that a 
judgment in a marital and family law case fails to contain sufficient findings unless that party 
raised the omission before the trial court in a motion for rehearing.’ Simmons v. Simmons, 979 
So. 2d 1063, 1064 (Fla. 1st DCA 2008); see also David v. David, 58 So. 3d 336, 338 (Fla. 5th 
DCA 2011) (‘[T]he husband failed to preserve this error for appellate review because he did not 
file a motion for rehearing in the trial court raising the alleged inadequacy of factual findings.’).” 
 
 2. “Although we have not expressly adopted this rule before, we do so now.” 
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 3. “As the First District pointed out in Simmons, 


A trial judge who is made aware of the fact that a required finding was omitted 
could easily redraft the judgment to include that finding. In contrast, a trial judge 
who assumes that the form of the judgment was acceptable and learns of the 
alleged deficiency only after the appeal has been concluded is not likely to be in a 
position to make the appropriate findings. It would be unrealistic to assume that a 
trial judge would remember, a year or so later, the value of a car or boat or some 
item of personal property that was included in an equitable distribution of 
property. In some cases, the trial courts would be required to begin the process 
anew, and that would only reward the party who failed to make a timely 
objection. 
 Section 61.075(3)(b) requires the trial court to make a finding of the 
individual value of significant assets but it does not suggest that a failure to make 
such a finding is an issue that can be raised for the first time on appeal. Like most 
other legal issues, it must be preserved for review by a timely objection and ruling 
in the trial court. 


Simmons, 979 So. 2d at 1065.” 
 
 4. “Because Husband failed to bring the failure-to-make-findings issue to the trial 
court’s attention in a motion for rehearing, and because there is no trial transcript to facilitate our 
review of the decision below, we are compelled to affirm the trial court’s final judgment of 
dissolution order.” 
 
Farghali v. Farghali, 41 FLW D607 (Fla. 4th DCA 2016) 
 
WIFE’S APPEAL OF VARIOUS OTHER ORDERS DISMISSED 
 
 1. “We dismiss the wife’s appeal as to the other orders.” 
 
 2. “The order denying the Former Wife’s Motion to Amend, Clarify, and/or Enforce 
Parenting Plan was without prejudice to her filing ‘separate, legally sufficient motions and/or 
petitions’ and therefore was not a final order nor an appealable non-final order. See Palamara v. 
Chinnock Marine, Inc., 788 So. 2d 305 (Fla. 4th DCA 2001); Fla. R. App. P. 9.130(a)(3).” 
 
 3. “For this same reason, we dismiss the wife’s appeal of the order denying without 
prejudice the Former Wife’s Amended Motion for Attorneys Fees and Costs. See Scott ex rel. 
Scott v. Women’s Med. Grp., P.A., 837 So. 2d 577, 577 (Fla. 1st DCA 2003) (stating that an 
order denying a motion for attorney’s fees without prejudice is neither a final order nor an 
appealable non-final order).” 
 
 4. “The wife attempts to circumvent this rule by seeking certiorari review of the 
order denying her motion for fees; however, certiorari review is not appropriate. See Martin-
Johnson, Inc. v. Savage, 509 So. 2d 1097, 1098 (Fla. 1987).” 
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 5. “The wife also seeks certiorari review of the Order upon Former Wife’s Motion to 
Compel Accurate, Complete Responses to Her Supplemental Request to Produce. This court 
lacks jurisdiction to review the order. See Goslin v. Preisser, 148 So. 3d 869 (Fla. 1st DCA 
2014); Romanos v. Caldwell, 980 So. 2d 1091 (Fla. 4th DCA 2008).” 
 
 6. “Affirmed in part and dismissed in part.” 
 
Preudhomme v. Bailey, 41 FLW D471 (Fla. 4th DCA 2016) 
 


Fifth District 


TRIAL COURT ERRED IN DENIAL OF APPELLATE ATTORNEY’S FEES TO 
FORMER WIFE WHO PREVAILED ON APPEAL 
 
 The former wife appeals from a final order on remand determining her interest in the 
pension of the former husband and denying appellate attorney’s fees and costs from a prior 
appeal. This is former wife’s sixth direct appeal in a twelve-year old dissolution case. Former 
wife argues that the trial court’s denial of appellate attorney’s fees and costs are not supported by 
competent, substantial evidence. The District Court found: 
 
 1. “Both arguments are well taken as to Case No. 5D14-3779, but not Case No. 
5D10-1326.” 
 
 2. “Regarding Case No. 3D14-3779, the trial court’s finding that Former Husband 
was unable to pay appellate attorney’s fees contradicted its prior attorney’s fee award without 
any additional evidence or hearing, and was unsupported by the record given the very large 
disparity in the parties’ incomes.” 
 
 3. “Similarly, Former Wife prevailed on the significant issue in that appeal and filed 
a timely motion for costs.” 
 
 4. “Accordingly, we reverse those portions of the order and remand for 
reconsideration of appellate costs and fees.” 
 
 5. “Regarding Case No. 5D10-1326, Former Wife waived any further challenge to 
appellate fees and costs by abandoning those issues in Coleman IV [Coleman v. Bland, 187 So. 
3d 298, 300 (Fla. 5th DCA 2016)].” 
 
Coleman v. Bland, 41 FLW D2241 (Fla. 5th DCA 2016) 
 
WIFE’S CROSS-APPEAL DISMISSED WHERE FILED UNTIMELY AND WITHOUT 
REQUEST FOR LEAVE FOR PERMIT LATE FILING. 
 
The District Court held: 
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 1. “Former Wife untimely filed her cross-appeal more than ten days after service of 
notice of Former Husband’s appeal and more than thirty days after the final judgment was 
issued.” 
 
 2. “Because she did not move for leave to permit the late filing, her cross-appeal is 
dismissed.” 
 
Wilkinson v. Wilkinson, 41 FLW D2338 (Fla. 5th DCA 2016) 
 
FAILURE TO PROVIDE RECORD ON APPEAL, COPY OF FINAL JUDGMENT 
THAT IS SUBJECT OF APPEAL, OR TRANSCRIPT OF TRIAL -- AFFIRMANCE OF 
LOWER COURT RULING 
 
 The appellant, currently in federal custody, purports to appeal matters related to the care 
and custody of his child. The District Court held: 
 
 1. “Yet, he has not provided this Court with the record on appeal, a copy of the final 
judgment that he appeals, or any transcript of the trial for our review.” 
 
 2. “The absence of these documents precludes a meaningful review. See Fla. R. App. 
P. 9.110(d) (requiring a copy of the order under review be attached to the notice of appeal); Fla. 
R. App. P. 9.200(e) (establishing duty of appellant to ensure record is prepared and transmitted); 
Smith v. Orhama, Inc., 907 So. 2d 594, 596 (Fla. 3d DCA 2005) (affirming based on appellants’ 
failure to submit a transcript for meaningful review).” 
 
Benevides v. Reese, 41 FLW D1328 (Fla. 5th DCA 2016) 
 
CLAIM OF ERROR NOT PRESERVED FOR APPEAL WHERE HUSBAND FAILED 
TO PROVIDE SUFFICIENT RECORD TO DEMONSTRATE TRIAL COURT ERRED 
BY SIGNING WIFE’S PROPOSED FINAL JUDGMENT WITHOUT ALLOWING HIM 
OPPORTUNITY TO  COMMENT, REVIEW OR OBJECT 
 
 The husband raised two issues on appeal:  that the trial court erred in signing the wife’s 
proposed final judgment without allowing him the opportunity to review, comment or object; and 
that the trial court erred in transferring the marital home to the wife. The award of the marital 
home to the wife was as a result of an evidentiary hearing held before the general magistrate, at 
which hearing both parties represented themselves in proper person. Husband filed an objection 
to the report and recommendations of the magistrate arguing in part that the house should be 
equitably distributed between the parties and not assigned solely to the wife, and a hearing was 
held before the trial judge on the objection.   At the hearing on husband’s objection, the wife was 
represented by counsel.  There was no transcript of the objection hearing. The day after the 
objection hearing, wife’s counsel submitted a proposed final judgment approving and adopting 
the general magistrate’s report, along with a letter requesting the court enter the final judgment if 
no objections were received.  Copies of the proposed final judgment and letter were served on 
the husband.  Prior to the husband having an opportunity to respond, the court entered the 
proposed final judgment with one handwritten interlineation.  In affirming the final judgment in 
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light of the lack of opportunity for the husband to comment, review or object to Wife’s proposed 
final judgment prior to its entry, the District Court held: 
 
 1. “…[I]t is clear that…Husband did not have an opportunity to review and, if 
necessary, object to  the final judgment before it was entered.” 
 
 2. “However…this fact alone does not necessarily constitute reversible error.” 
 
 3. “In this appeal…[the] Husband, as the appellant, has the burden of demonstrating 
reversible error.  We find that [he] has not met his burden because without a sufficient record of 
the hearing which resulted in the entry of the final judgment…Husband has not demonstrated 
that the final judgment is either inconsistent with the trial court’s oral findings at the hearing or is 
not supported by competent substantial evidence.”   
 
Shufelt v. Shufelt, 41 FLW D2048 (Fla. 5th DCA) 
 


IV. ATTORNEY'S FEES 


 


A.  Basis for Requiring Other Party to Pay: Need/Ability to Pay 


 
First District 


ATTORNEY’S FEES AWARD REVERSED WHERE TRIAL COURT FAILED TO 
MAKE FINDINGS OF FACT REGARDING PARTIES’ NEED AND ABILITY TO PAY, 
ATTORNEY’S HOURLY RATE, NUMBER OF HOURS REASONABLY EXPENDED, 
REASONABLENESS OF FEE, AND APPROPRIATENESS OF REDUCTION OR 
ENHANCEMENT FACTORS 
 
 The former wife also asserts that the trial court erred in awarding her only $5,000 in 
attorney’s fees and by failing to make any findings of fact on this issue. In the final judgment of 
dissolution of marriage, the trial court 


6. … finds that the Wife has a need and Husband has the ability to contribute 
towards her attorney’s fees. The Court finds that reasonable attorney’s fees to be 
awarded to the Wife totals $5,000.00…. 


 The trial court denied the former wife’s motion for rehearing, in which she argued that 
the trial court failed to make the requisite findings in awarding alimony, in not making the 
alimony payments retroactive, and in awarding attorney’s fees. This appeal followed. 
 
 1. “Because the trial court failed to make sufficient factual findings to allow for a 
meaningful review, we reverse the alimony and attorney’s fees awards.” 
 
 2. “ ‘[A] trial court reversibly errs when it awards attorney’s fees without making 
the requisite findings as to the proper amount,’ ‘ “even if there is competent, substantial evidence 
to support the award.” ’ Mitchell, 141 So. 3d at 1229 (internal citation omitted).” 
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 3. “An order to pay a portion of the spouse’s attorney’s fees must be based on the 
requesting party’s need and the other party’s ability to pay the fees. Winder, 152 So. 3d at 842.” 
 
 4. “ ‘ “The trial court must [] make specific findings as to the hourly rate, the 
number of hours reasonably expended and the appropriateness of reduction or enhancement 
factors.” ’ Id. (internal citation omitted).” 
 
 5. “ ‘ “A dissolution order directing a party to pay the other party’s fees and costs, 
which recites simply that the total amounts ‘are reasonable time spent and hourly rates,’ is 
insufficient under [Florida Patient’s Compensation Fund v. Rowe, 472 So. 2d 1145, 1150 (Fla. 
1985)].” ’ Id. (internal citation omitted); see also Mitchell, 141 So. 3d at 1229-30 (reversing in 
part and remanding to allow the court to make the requisite findings where the final judgment 
merely recited that the hours and hourly rate in the wife’s affidavit or attorney’s fees and costs 
were reasonable, as required under Rowe); Bradham v. Bradham, 120 So. 3d 1274, 1276 (Fla. 1st 
DCA 2013) (reversing and remanding the attorney’s fees award where the trial court found that 
the former wife had a need for a contribution to her attorney’s fees and costs and the former 
husband had an ability to pay, the former wife submitted an affidavit from her attorney’s law 
firm attesting to the fees and costs incurred and detailed records of the hourly rate and hours 
expended, but there was no indication that the trial court considered the Rowe factors); Ard v. 
Ard, 765 So. 2d 106, 107 (Fla. 1st DCA 2000) (reversing and remanding the attorney’s fees 
award where there was competent, substantial evidence in the record to support the award, but 
the trial court failed to make factual findings regarding the total number of hours expended by 
the appellee’s attorney, the hourly rate, or the reasonableness of the fee).” 
 
 6. “We likewise must reverse the attorney’s fees award because the trial court did 
not make any findings of fact about the parties’ need and ability to pay, the attorney’s hourly 
rate, the number of hours reasonably expended, the reasonableness of the fee, and the 
appropriateness of reduction or enhancement factors.  
 
Abbott v. Abbott, 41 FLW D587 (Fla. 1st DCA 2016) 
 
 
NON-FINAL ORDER ON TEMPORARY ATTORNEY’S FEES AND SUIT MONEY NOT 
SUPPORTED BY COMPETENT SUBSTANTIAL EVIDENCE OF THE PARTIES’ FINANCES 
 
 In this appeal of a non-final order awarding temporary attorney’s fees and suit money in a child 
support and custody case, the father alleges that the order is not supported by competent substantial 
evidence.  In reversing the trial court order and remanding for a new hearing, the District Court held: 
 
 1. “…[T]he trial court’s findings regarding the parties’ financial resources are not supported 
by the evidence because only argument of counsel—and no evidence—was presented at the hearing 
below.” 
 
 2. “Thus, the court could not have properly determined the need of the party seeking fees or 
the ability of the other party to pay.” 
 
Cherry v. Viker, 41 FLW D2057 (Fla. 1st DCA) 







  119 


 
ARGUMENT OF COUNSEL INSUFFICIENT TO ESTABLISH NEED AND ABILITY TO PAY 
TEMPORARY ATTORNEY’S FEES AND SUIT MONEY 
 
 In this appeal of a non-final order awarding temporary attorney’s fees and suit money in a child 
support and custody case, the father alleges that the order is not supported by competent substantial 
evidence.  In reversing the trial court order and remanding for a new hearing, the District Court held: 
 
 1. “…[T]he trial court’s findings regarding the parties’ financial resources are not supported 
by the evidence because only argument of counsel—and no evidence—was presented at the hearing 
below.” 
 
 2. “Thus, the court could not have properly determined the need of the party seeking fees or 
the ability of the other party to pay.”  
 
Cherry v. Viker, 41 FLW D2057 (Fla. 1st DCA) 
 
 
ON REMAND, TRIAL COURT SHOULD CONSIDER THE RELATIVE FINANCIAL 
POSITIONS OF PARTIES AFTER EQUITABLE DISTRIBUTION AND ALIMONY 
AND SHOULD TAILOR ANY ATTORNEY’S FEE AWARD ACCORDINGLY 
 
 The appellant seeks review of a final judgment of dissolution of marriage and the 
subsequent denial of his motion for rehearing and/or reconsideration. He also challenges the 
portion of the final judgment ordering him to pay $11,500 of the former wife’s attorney’s fees at 
the rate of $450 per month, along with the trial court’s equitable distribution of the marital assets 
and debts, particularly the debt/equity in the marital home and the debt associated with a Capital 
One credit card. The former wife concedes error in the trial court’s equitable distribution. The 
District Court found: 
 
 1. “As to the attorney’s fee award, section 61.16, Florida Statutes (2015), allows the 
trial court to order a party to pay a reasonable amount of attorney’s fees after considering the 
financial resources of both parties.” 
 
 2. “ ‘Where both parties to a dissolution are equally able to pay attorney’s fees, the 
trial court abuses its discretion by requiring one spouse to pay the other attorney’s fees.’ Galligar 
v. Galligar, 77 So. 3d 808, 812-13 (Fla. 1st DCA 2011). See also Vitalis v. Vitalis, 799 So. 2d 
1127, 1133 (Fla. 5th DCA 2001) (‘A trial court abuses its discretion in awarding attorney’s fees 
if the equal distribution of the marital property has been achieved and the trial court equalized 
incomes through its alimony awards.’) (citation omitted).” 
 
 3. “In the final judgment, the trial court awarded the former wife substantial assets, 
including $3,500 per month alimony, healthcare coverage, the marital home, and half of the 
former husband’s retirement and pension accounts.” 
 
 4. “Such award placed the former wife in a substantially equal position as the former 
husband to pay her attorney’s fees.” 
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 5. “In addition, the trial court arbitrarily selected a payment plan of the fess at $450 
per month without any factual basis. See Rogers v. Rogers, 12 So. 3d 288, 292 (Fla. 2d DCA 
2009)(stating the trial court must state a factual basis for implementing the specific payment plan 
selected).” 
 
 6. “Accordingly, on remand, the trial court should consider the relative financial 
positions of both parties after equitable distribution and alimony and should tailor any attorney’s 
fee award accordingly.” 
 
Nolan v. Nolan, 41 FLW D955 (Fla. 1st DCA 2016) 
 
AFTER COURT HAS DETERMINED TO AWARD ATTORNEY’S FEES TO WIFE 
BASED ON SIGNIFICANT DISPARITY IN NON-MARITAL ASSETS, COURT MAY 
NOT PROPERLY DENY FEES ACCRUED AFTER THE WIFE’S REJECTION OF A 
SETTLEMENT OFFER 
 
 This is an appeal from an order granting attorney’s fees to the former wife in a 
dissolution proceeding. The issue is whether a trial court that has determined to award attorney’s 
fees to the wife based on a significant disparity in non-marital assets may deny fees accrued after 
the former wife’s rejection of a settlement offer. The denial was based solely on the trial court’s 
determination that the rejection of the settlement offer was unreasonable. The District Court 
found: 
 
 1. “In Aue v. Aue, 685 So. 2d 1388 (Fla. 1st DCA 1997), we determined ‘there is no 
authority for denying attorney’s fees in dissolution cases solely for the failure to accept an offer 
of settlement.’ ” 
 
 2. “Because we determine Aue is applicable in this case, we reverse.” 
 
 3. “Section 61.16, Florida Statutes (2011), states in pertinent part: The court may 
from time to time, after considering the financial resources of both parties, order a party to pay a 
reasonable amount for attorney’s fees....” 
 
 4. “In Rosen v. Rosen, 696 So. 2d 697, 700 (Fla. 1997), the Florida Supreme Court 
interpreted this section to mean that a trial court may consider relevant circumstances of an 
individual case, but ‘the financial resources of the parties are the primary factor to be 
considered.’ ” 
 
 5. “The court went on to say other relevant circumstances to be considered are: 


[T]he scope and history of the litigation; the duration of the litigation; the merits 
of the respective positions; whether the litigation is brought or maintained 
primarily to harass (or whether a defense is raised mainly to frustrate or stall); and 
the existence and course of prior or pending litigation. 


Id.” 
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 6. “In Aue, 685 So. 2d at 1388, we reviewed a trial court’s order denying attorney’s 
fees pursuant to this statutory section where ‘its decision was not based upon the parties’ 
earnings, but on its finding that the former wife was “unreasonable” in declining the former 
husband’s support offer.’ ” 
 
 7. “We specifically stated that while there may be special circumstances to consider 
in addition to the parties’ financial positions when determining entitlement to attorney’s fees, no 
authority existed for denying fees solely based on the failure to accept an offer of settlement. Id.” 
 
 8. “The Second District in Levy v. Levy, 900 So. 2d 737, 748 (Fla. 2d DCA 2005), 
cited our Aue decision with approval and stated, 


Although trial courts have authority pursuant to section 61.16 to deny fees for 
various forms of litigation misconduct in proceedings for dissolution of marriage, 
‘there is no authority for denying attorney’s fees in dissolution cases solely for the 
failure to accept an offer of settlement.’ 


900 So. 2d at 748 (quoting Aue, 685 So. 2d at 1388) (emphasis added).” 
 
 9. “The Fourth District, however, in Hallac v. Hallac, 88 So. 3d 253, 256 (Fla. 4th 
DCA 2012), held that fees to a spouse who has demonstrated financial need may be limited 
based on the failure to accept a settlement offer which ‘was significantly better than anything she 
could have received at trial.’ See also Diaz v. Diaz, 727 So. 2d 954 (Fla. 3d DCA 1998), quashed 
on other grounds by 826 So. 2d 229 (Fla. 2002).” 
 
 10. “The court held rejection of a settlement offer by itself was sufficient to limit fees, 
even where the trial judge had noted ‘that she didn’t think that the case had been over-litigated 
on either side.’ Hallac, 88 So. 3d at 256.” 
 
 11. “The Fourth District in Hallac distinguished our holding in Aue based on two 
considerations: 1) in Aue there had been a denial of all fees rather than just a denial of those 
incurred after the settlement offer; and 2) that Rosen, which was decided by the supreme court 
after Aue, contemplated a reduction in fees based on the unreasonable rejection of a settlement 
offer. Hallac, 88 So. 3d at 257-58.” 
 
 12. “The Fourth District’s attempt in Hallac to distinguish our holding in Aue (on the 
basis that there was not a denial of all fees) is inconsistent with our holding that there was no 
statutory authority to limit the fees to a needy spouse based solely on the rejection of an offer of 
settlement.” 
 
 13. “We also do not read Rosen to adopt a general rule that effectively provides that 
rejections of offers to settle may be the sole reason for limiting fees in all family law cases.” 
 
 14. “Offers of judgment are not specifically mentioned in Rosen.” 
 
 15. “The holding in Rosen is that the financial resources of the parties is the primary 
consideration for the award of attorney’s fees in dissolution cases, but after considering all the 
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circumstances surrounded the suit, the court may exercise its inherent powers and deny fees in 
order to provide justice and ensure equity between the parties. Rosen, 696 So. 2d at 699.” 
 
 16. “In fact, the factors for consideration mentioned in Rosen related to the overall 
method by which the litigation was handled.” 
 
 17. “The court recognized that a review of the entire course of the litigation and 
special circumstances may require equity to override financial considerations.” 
 
 18. “Isolated consideration of settlement offers was not contemplated.” 
 
 19. “Emphasis on offers of settlement which are not proscribed and authorized by 
statute is also problematic because of the potential involvement of the court in information 
related to settlement offers, attorney client privilege, and other confidential items.” 
 
 20. “In reaching the decision, we are not unmindful of the policy considerations 
raised by Judge Polen in his concurrence in Oldham v. Oldham, 683 So. 2d 579, 581 (Fla. 4th 
DCA 1996).” 
 
 21. “He argued that there is a need to bring economic sanity to dissolution litigation 
and that there should be ‘some economic incentive on the non-fee paying spouse to critically and 
realistically evaluate settlement offers.’ Id.” 
 
 22. “While we do not disagree with these sentiments, the issue of attorney’s fees in 
family cases is complicated.” 
 
 23. “Economic sanity needs to be balanced against the needs of the spouse with less 
financial ability to obtain competent counsel.” 
 
 24. “The items which may be considered by the trial court must specially be 
addressed.” 
 
 25. “Unbridled discretion to review settlement offers and motivations without 
guidance, like what occurred in this case, is unworkable.” 
 
 26. “We, therefore, declare conflict with Hallac to the extent that it determines that 
rejection of a settlement offer may be the sole basis for overriding a determination of an award of 
financial need in denying attorney’s fees accrued after the rejection.” 
 
 27. “Essentially the trial judge in this case, much like the court in Hallac, applied a 
portion of the offer of judgment statutes to dissolution proceedings.” 
 
 28. “This should be a legislative decision.” 
 
 29. “The court should only exercise the power to reduce fees when it would be 
inequitable not to do so after a review of all circumstances.” 
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 30. “We, therefore, REVERSE the order on attorney’s fees and REMAND to the trial 
court to readdress fees evaluating all pertinent considerations and not just the rejection of the 
settlement offer.” 
 
Palmer v. Palmer, 41 FLW D1824 (Fla. 1st DCA 2016) 
 
 
ATTORNEY’S FEES AWARD AFFIRMED DUE TO LACK OF PRESERVATION OR 
TRANSCRIPTS OF RELEVANT PROCEEDINGS 
 
 The Former Husband appeals from a final order finding him in contempt for failure to 
timely pay an amount due under a final judgment of dissolution of marriage and awarding 
attorney’s fees to the Former Wife, under a reservation of jurisdiction on this issue in the FJ. The 
Former Husband challenges both the finding of contempt and the award of fees.  
 
 1. “[T]he order suggests that the court unduly focused on a single large-sum check 
the former husband received just before the trial, without taking into consideration the entire 
picture of each party’s financial circumstances.” 
 
 2. “Because the fee determination was necessarily based on evidence presented at 
the final hearing leading to the final judgment of dissolution of marriage, we have taken judicial 
notice, on our own motion, of the portion of the record filed in the prior appeal from the final 
judgment, hoping that it would shed light on the trial court’s decision. See Ellsworth v. Ins. Co. 
of N. Am., 508 So. 2d 395, 398 (Fla. 1st DCA 1987) (recognizing that ‘in appropriate 
circumstances an appellate court may take judicial notice of its own records’).” 
 
 3. “The documents in the record give the impression that the final judgment left the 
parties on roughly equal financial footing, or even that the former wife was in a better financial 
position, which would make the fee award improper. Hutchinson v. Hutchinson, 2015 WL 
5779387, at *1 (Fla. 1st DCA Oct. 2, 2015).” 
 
 4. “However, this observation is only an impression, as no transcripts of the 
evidentiary hearings at which the parties’ financial circumstances were litigated are available, 
and the trial court’s orders do not contain findings sufficient to resolve our questions on this 
matter one way or the other.” 
 
 5. “Appellant obtained an approved statement of the evidence presented at one of the 
relevant hearings under Florida Rule of Appellate Procedure 9.200(b)(4). However, this 
statement did not sufficiently illuminate the state of the evidence on the parties’ respective 
financial circumstances to allow for meaningful review of the fee issue.” 
 
 6. “Although the former husband argues error in the lack of sufficient findings, he 
did not preserve this challenge to the lack of sufficient findings as required by our precedent. See 
Burkett v. Burkett, 155 So. 3d 478, 478 (Fla. 1st DCA 2015).” 
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 7. “Under these circumstances, we affirm, not knowing if evidence and arguments 
presented at the hearing would clarify the basis for the fee award and the fee order’s focus on one 
aspect of the parties’ circumstances. See Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 
1150, 1152 (Fla. 1979); Burkett, 155 So. 3d at 478; Furr v. Furr, 57 So. 3d 914, 914 (Fla. 1st 
DCA 2011).” 
 
Schneider v. Schneider, 41 FLW D880 (Fla. 1st DCA 2016) 
 
ATTORNEY’S FEES AWARD TO BE RECONSIDERED WHERE RECORD DOES 
NOT DEMONSTRATE TRIAL COURT’S CONSIDERATION OF FACTORS BEYOND 
FORMER HUSBAND’S ABILITY TO PAY. 
 
 The District Court held: 
 
 1. “On remand, the trial court should also reconsider the attorney fee award below as 
the record on appeal does not demonstrate that factors beyond the former husband’s ability to 
pay were considered.” 
 
Street v. Street, 41 FLW D2100 (Fla. 1st DCA 2016) 


 


Second District 


ATTORNEY’S FEES TO BE RECONSIDERED AFTER RECALCULATION OF 
EQUITABLE DISTRIBUTION 
 
 Former husband asserts that the trial court abused its discretion in refusing to award him 
attorney’s fees.  The District Court held: 
 
 1. “Here, the trial court awarded each party $10,000 from the sale of the marital 
home to pay their respective attorney’s fees and costs.  After trial the former husband had a 
balance of $1550 in attorney’s fees, which the trial court refused to award on grounds that the 
former husband had been awarded $130,000 of liquid assets in the equitable distribution 
scheme.” 
 
 2. “Our reversal of the equitable distribution components of the judgment, however, 
may result in recalculations that affect this decision.  Accordingly, the trial court should 
reconsider each parties’ need under section 61.16 following its equitable distribution 
recalculation on remand.” 
 
Ter Keurst, IV, v. Ter Keurst, 41 FLW D2346 (Fla. 2nd DCA 2016) 
 
TRIAL COURT ERRED IN ORDERING WIFE TO PAY FORMER HUSBAND FOR 
COST HE SPENT IN RETRIEVING CHILD FROM HER IN FOREIGN STATE AND 
ATTORNEY’S FEES AND COSTS INCURRED BY HUSBAND ON THAT LEGAL 
MATTER WITHOUT MAKING FINDINGS OF NEED AND ABILITY TO PAY OR, IF 
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PERTINENT, MAKING EXPRESS FINDINGS THAT FORMER WIFE’S CONDUCT 
JUSTIFIED AWARD OF COSTS AND FEES TO HUSBAND -- ERROR TO AWARD 
ATTORNEY’S FEES WITHOUT MAKING FINDINGS REGARDING REASONABLE 
HOURLY RATE AND NUMBER OF HOURS EXPENDED 
 
 The former wife contends that the trial court erred in failing to make specific factual 
findings supporting its award of attorney’s fees and costs to the former husband. In the February 
2014 order, the trial court found that the former wife must pay $602.14 to the former husband for 
the cost he spent in retrieving the child from the former wife in Maryland in 2009 and that the 
former wife must pay the former husband’s $1,980 attorneys’ fees and costs spent on that legal 
matter. The District Court found: 
 
 1. “[I]n its order, the trial court did not make any findings of need and ability to pay, 
which are the primary considerations in family law cases in regard to attorneys’ fees and costs. 
See §61.16(1); Perez v. Perez, 100 So. 3d 769, 771 (Fla. 2d DCA 2012).” 
 
 2. “The trial court may have awarded the costs and fees to the former husband based 
on the former wife’s conduct, but in doing so, the trial court was required to make express 
findings to that effect. See Hahamovitch v. Hahamovitch, 133 So. 3d 1020, 1025 (Fla. 4th DCA 
2014) (citing Moakley v. Smallwood, 826 So. 2d 221, 227 (Fla. 2002)).” 
 
 3. “Moreover, even though the trial court found that the former husband’s request is 
‘reaosnable as to the time expended and hourly rate therefor’ and awarded that amount plus 
interest, the trial court did not make any findings regarding the reasonable hourly rate and 
number of hours expended. See Harris v. McKinney, 20 So. 3d 400, 403 (Fla. 2d DCA 2009).” 
 
 4. “The lack of findings supporting the award of attorney’s fees in reversible error 
despite the former wife’s failure to provide an adequate record of the hearing. See Macarty v. 
Macarty, 29 So. 3d 434, 435 (Fla. 2d DCA 2010).” 
 
Ivanovich v. Valladarez, 41 FLW D1069 (Fla. 2d DCA 2016) 
 
ERROR TO DENY WIFE’S REQUEST FOR ATTORNEY’S FEES AND COSTS 
INCURRED IN CONNECTION WITH MOTION TO ENFORCE AMENDED MARITAL 
SETTLEMENT AGREEMENT WITHOUT MAKING REQUISITE FINDINGS 
REGARDING PARTIES’ RELATIVE FINANCIAL NEEDS AND ABILITIES 
 
 The wife appeals a final order on a motion to enforce her amended marital settlement 
agreement with her ex-husband. The wife appeals the circuit court’s denial of her request for 
attorney’s fees and costs. The District Court held: 
 
 1. “[W]e reverse the circuit court’s denial of Wife’s request for attorneys’ fees and 
costs.” 
 
 2. “Section 61.16, Florida Statutes (2014), governs attorneys’ fee and cost awards in 
postdissolution enforcement proceedings.” 
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 3. “ ‘The purpose of an attorneys’ fee award under section 61.16 is to ensure that 
both parties will have a similar ability to obtain competent legal counsel.’ Cullen v. Cullen, 884 
So. 2d 304, 306 (Fla. 2d DCA 2004).” 
 
 4. “The appropriate inquiry for entitlement to fees and costs under section 61.16 is 
‘each spouse’s need for suit money versus each spouse’s respective ability to pay.’ Balko v. 
Balko, 957 So. 2d 15, 16 (Fla. 2d DCA 2007) (quoting Rosen v. Rosen, 696 So. 2d 697, 699 (Fla. 
1997)); see also Cullen, 884 So. 2d at 306.” 
 
 5. “Of course, there are other factors a court may consider in addition to each 
spouse’s financial position, such as ‘the scope and history of litigation; the duration of litigation; 
the merits of the respective positions; whether the litigation is brought or maintained primarily to 
harass…; and the existence and course of prior or pending litigation.’ Rosen, 696 So. 2d at 700.” 
 
 6. “But financial resources are the ‘primary factor to be considered under the 
statutory scheme.’ Levy v. Levy, 900 So. 2d 737, 748 (Fla. 2d DCA 2005).” 
 
 7. “A circuit court cannot deny attorneys’ fees and costs under section 61.16 without 
making any findings as to the parties’ relative financial needs and abilities. Perrin v. Perrin, 795 
So. 2d 1023, 1024-25 (Fla. 2d DCA 2001) (citing Schlafke v. Schlafke, 755 So. 2d 706, 707 (Fla. 
4th DCA 1999)).” 
 
 8. “The court must make findings of fact sufficient to permit appellate review of its 
decision to award or deny a party’s request for attorneys’ fees and costs under section 61.16. See 
Cullen, 884 So. 2d at 306.” 
 
 9. “Here, the circuit court’s denial of Wife’s request for attorneys’ fees and costs 
states, ‘The Court finds no basis upon which to award either party fees or costs as requested.’ ” 
 
 10. “Because the final judgment contains no findings, we are unable to determine 
whether the circuit court correctly denied Wife’s request for attorneys’ fees and costs.” 
 
 11. “Accordingly, we reverse the denial of Wife’s request for attorneys’ fees and 
costs.” 
 
 12. “In so doing, we remand for the circuit court to reconsider Wife’s request for 
attorneys’ fees and costs and make findings of fact as to the parties’ relative financial needs and 
abilities sufficient to permit meaningful appellate review of its decision, if needed. Id.” 
 
Cope v. Powers, 41 FLW D1387 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 
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ERROR TO AWARD ATTORNEY’S FEES TO WIFE WITHOUT MAKING FINDINGS 
REGARDING HUSBAND’S ABILITY TO PAY AND REASONABLENESS OF 
HOURLY RATE AND HOURS EXPENDED 
 
 The former husband appeals the FJ, challenging the trial court’s award of alimony to the 
former wife, equitable distribution, and award of attorney’s fees to former wife. The parties were 
married for 16 years. Former wife did not hold steady employment during the marriage, but 
sometimes played with band at restaurants and bars. At the time of trial, she had gone back to 
school with the hopes of getting a full-time job. Former husband operated his own AC business. 
The trial court entered a FJ, finding the former husband’s gross annual income was $86,500, and 
awarding the former wife $1,200 a month in alimony for 10 years. The FJ also found that the 
former husband had dissipated marital funds from the IRA, so he was ordered to pay former wife 
an extra $7,500 in equitable distribution from the early withdrawn IRA funds, in addition to the 
$8,067.39 that she had already received from the IRA. The trial court also awarded attorney’s 
fees to the former wife.  
 
 1. “As to the award of attorney’s fees to Former Wife, while the trial court found she 
had a need for attorney’s fees, it did not make any findings as to Former Husband’s ability to 
pay, or as to the reasonableness of the hourly rate and hours expended.” 
 
 2. “Thus, the award of attorney’s fees to Former Wife was error. See Rosen v. Rosen, 
696 So. 2d 697, 699 (Fla. 1997).” 
 
 3. “Accordingly, because the trial court erred in making the above findings, we 
reverse and remand for the trial court to make all the necessary findings.” 
 
 4. “On remand, the trial court will have to reevaluate Former Wife’s need for 
attorney’s fees and Former Husband’s ability to pay the fees. See Segall v. Segall, 708 So. 2d 
983, 989 (Fla. 4th DCA 1998) (‘Where ... the results of an appeal materially change the parties’ 
abilities to pay, the issue of attorney’s fees must be revisited upon remand to the trial court.’).” 
 
Watford v. Watford, 41 FLW D1167 (Fla. 4th DCA 2016) 
 


Fifth District 
 


 


B.  Basis for Requiring Other Party to Pay: Sanctions 


 
First District 


 
Second District 


NO RECORD SUPPORT FOR ARGUMENT THAT FEE AWARD JUSTIFIED AS 
SANCTION FOR MOTHER’S CONDUCT 
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 In February 2013 the mother filed a supplemental petition for modification requesting 
unsupervised timesharing with the parties’ minor child and shared parental responsibility.  The 
trial court granted the mother unsupervised timesharing.  Later, the mother filed an amended 
petition seeking to relocate the child to California.  That request was denied.  Father sought fees 
under Chapter 61.16 and Rosen. The father also argued that the fees were justified pursuant to 
the court’s inherent authority to sanction the mother for her conduct.  In reversing the award of 
attorney’s fees to the father, the District Court held: 
 
 1. “While the trial court viewed the mother’s actions as selfish and contrary to the 
best interest of the child, those findings in and of themselves do not support an award of fees as a 
sanction under the inequitable conduct doctrine.  The mother’s petition was not without support.” 
 
 2. “The mother’s conduct as described by the trial court is not the type of behavior 
the inequitable conduct doctrine was intended to punish. ‘Such awards are rarely applicable and 
should be reserved for extreme cases in which a party litigates vexatiously and in bad faith.” 
 
Rogers v. Wiggins, 41 FLW D1947 (Fla. 2nd DCA 2016) 


 
 


Third District 
 


Fourth District 
 


AWARD OF FEES PURSUANT TO SECTION 57.105 FOLLOWING DISMISSAL OF 
COMPLAINT WITH PREJUDICE MUST BE REVERSED IN LIGHT OF APPELLATE 
COURT’S REVERSAL OF THE ORDER OF DISMISSAL 
 
 The Association sued Mr. Neidlinger alleging that his airboat activities on Lake Hamilton 
constituted a nuisance. The trial court dismissed the complaint with prejudice, finding that state 
law preempted the claim. The trial court also awarded Mr. Neidlinger attorney’s  fees pursuant to 
section 57.105. 
 
 1. “We reversed the order of dismissal in Lake Hamilton Lakeshore Owners Assoc. 
v. Neidlinger, No. 2D14-5611, 2015 WL 9487589 (Fla. 2d DCA Dec. 30, 2015) [41 Fla. L. 
Weekly D27a].” 
 
 2. “Consequently, we must set aside the order granting attorney’s fees. See 
Fieldstone v. Chung, 416 So. 2d 11, 12 (Fla. 3d DCA 1982); Huie v. Dent & Cook, P.A., 635 So. 
2d 111 (Fla. 2d DCA 1994) (holding that suit that is not frivolous at its inception does not justify 
award of attorney’s fees as sanctions).” 
 
The Lake Hamilton Lakeshore Owners Ass’n., Inc. v. Wayne L. Neidlinger, 41 FLW D471 
(Fla. 2d DCA 2016) 
 
NO ABUSE OF DISCRETION IN GRANTING HUSBAND’S MOTION FOR 
CLARIFICATION OF PARENTING PLAN  
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 1. “We affirm the Order upon Petitioner/Former Husband’s Motion for Clarification 
and Enforcement of Parenting Plan, finding that the trial court did not abuse its discretion in 
clarifying the parenting plan. See Pomeranz v. Pomeranz, 961 So. 2d 1068 (Fla. 4th DCA 
2007).” 
 
Preudhomme v. Bailey, 41 FLW D471 (Fla. 4th DCA 2016) 
 
EVIDENCE DID NOT SUPPORT THE AWARD OF ATTORNEY’S FEES ON BASIS 
THAT HUSBAND ENGAGED IN EXCESSIVE LITIGATION OR BAD FAITH 
 
 Former husband appeals attorneys’ fees awarded to former wife. The District Court 
found: 
 
 1. “Orders on attorneys’ fees are reviewed for an abuse of discretion. Glantz v. 
Glantz, P.A., v. Chinchilla, 17 So. 3d 711, 713 (Fla. 4th DCA 2009).” 
 
 2. “An award of attorneys’ fees normally requires findings of need and ability to pay 
under section 61.16, Florida Statutes. See Hallac v. Hallac, 88 So. 3d 253, 260 (Fla. 4th DCA 
2012).” 
 
 3. “However, trial courts have the inherent authority to prevent vexatious litigation 
by awarding fees without such findings. Id.” 
 
 4. “Fees of this nature are appropriate when a party has ‘engage[d] in excessive 
litigation, harassment, or bad faith [litigation].’ Id. at 259.” 
 
 5. “However, ‘[s]uch awards are rarely applicable and should be reserved for 
extreme cases.’ Id.” 
 
 6. “If an award is made under this authority, the trial court must make express 
findings of bad faith, including supporting facts, which would justify the award. Id.” 
 7. “The trial court in this case did not make an express finding of bad faith in the 
section of its decision pertaining to fees. Instead, it stated that ‘Husband intentionally did not pay 
support to his Wife as a litigation tactic’ when analyzing an adjustment to the equalizing 
payment, but that is the extent of the trial court’s findings.” 
 
 8. “Even if we were to assume that this statement also related to a bad-faith finding 
for attorneys’ fees, the former husband’s conduct here is not the sort of extreme case 
contemplated by Hallac.” 
 
 9. “The former husband’s failure to pay support during the pendency of the divorce 
did not cause the litigation.” 
 
 10. “Even if the former husband had made some payments, arguments and evidence 
about the total amount he had to pay would have been made and admitted.” 
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 11. “There is a dearth of evidence in the record, as well as no findings, that would 
support an award of attorneys’ fees based on bad faith or excessiveness.” 
 
 12. “However, as already noted, the inherent authority if the trial court is only one 
method by which fees may be awarded.” 
 
 13. “There remains the possibility that fees could be awarded under section 61.16.” 
 
 14. “The trial court here did not make the requisite findings of need and ability to pay 
fees.” 
 
 15. “On remand, however, it may make such findings, if it determines them to be true, 
and order the award of fees under section 61.16.” 
 
 16. “The same determination should be made and applied to the former wife’s motion 
for appellate attprneys’ fees.” 
 
 17. “On remand, the trial court should determine if the former wife has a need and if 
former husband has the ability to pay, and to determine the amount of fees to be awarded if those 
criteria are met.” 
 
Henry v. Henry, 41 FLW D1184 (Fla. 4th DCA 2016) 
 
 


 
 


Fifth District 
 
 


C.  Standard for Award/Amount 


 
First District 


 
ATTORNEY’S FEES AWARD REVERSED WHERE TRIAL COURT FAILED TO 
MAKE FINDINGS OF FACT REGARDING PARTIES’ NEED AND ABILITY TO PAY, 
ATTORNEY’S HOURLY RATE, NUMBER OF HOURS REASONABLY EXPENDED, 
REASONABLENESS OF FEE, AND APPROPRIATENESS OF REDUCTION OR 
ENHANCEMENT FACTORS 
 
 The former wife also asserts that the trial court erred in awarding her only $5,000 in 
attorney’s fees and by failing to make any findings of fact on this issue. In the final judgment of 
dissolution of marriage, the trial court 
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6. … finds that the Wife has a need and Husband has the ability to contribute 
towards her attorney’s fees. The Court finds that reasonable attorney’s fees to be 
awarded to the Wife totals $5,000.00…. 


 The trial court denied the former wife’s motion for rehearing, in which she argued that 
the trial court failed to make the requisite findings in awarding alimony, in not making the 
alimony payments retroactive, and in awarding attorney’s fees. This appeal followed. 
 
 1. “Because the trial court failed to make sufficient factual findings to allow for a 
meaningful review, we reverse the alimony and attorney’s fees awards.” 
 
 2. “ ‘[A] trial court reversibly errs when it awards attorney’s fees without making 
the requisite findings as to the proper amount,’ ‘ “even if there is competent, substantial evidence 
to support the award.” ’ Mitchell, 141 So. 3d at 1229 (internal citation omitted).” 
 
 3. “An order to pay a portion of the spouse’s attorney’s fees must be based on the 
requesting party’s need and the other party’s ability to pay the fees. Winder, 152 So. 3d at 842.” 
 
 4. “ ‘ “The trial court must [] make specific findings as to the hourly rate, the 
number of hours reasonably expended and the appropriateness of reduction or enhancement 
factors.” ’ Id. (internal citation omitted).” 
 
 5. “ ‘ “A dissolution order directing a party to pay the other party’s fees and costs, 
which recites simply that the total amounts ‘are reasonable time spent and hourly rates,’ is 
insufficient under [Florida Patient’s Compensation Fund v. Rowe, 472 So. 2d 1145, 1150 (Fla. 
1985)].” ’ Id. (internal citation omitted); see also Mitchell, 141 So. 3d at 1229-30 (reversing in 
part and remanding to allow the court to make the requisite findings where the final judgment 
merely recited that the hours and hourly rate in the wife’s affidavit or attorney’s fees and costs 
were reasonable, as required under Rowe); Bradham v. Bradham, 120 So. 3d 1274, 1276 (Fla. 1st 
DCA 2013) (reversing and remanding the attorney’s fees award where the trial court found that 
the former wife had a need for a contribution to her attorney’s fees and costs and the former 
husband had an ability to pay, the former wife submitted an affidavit from her attorney’s law 
firm attesting to the fees and costs incurred and detailed records of the hourly rate and hours 
expended, but there was no indication that the trial court considered the Rowe factors); Ard v. 
Ard, 765 So. 2d 106, 107 (Fla. 1st DCA 2000) (reversing and remanding the attorney’s fees 
award where there was competent, substantial evidence in the record to support the award, but 
the trial court failed to make factual findings regarding the total number of hours expended by 
the appellee’s attorney, the hourly rate, or the reasonableness of the fee).” 
 
 6. “We likewise must reverse the attorney’s fees award because the trial court did 
not make any findings of fact about the parties’ need and ability to pay, the attorney’s hourly 
rate, the number of hours reasonably expended, the reasonableness of the fee, and the 
appropriateness of reduction or enhancement factors.  
 
Abbott v. Abbott, 41 FLW D587 (Fla. 1st DCA 2016) 
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Second District 


ERROR TO AWARD FEES INCURRED BY FATHER IN OPPOSITION TO 
MOTHER’S SUPPLEMENTAL MODIFICATION PETITION WITHOUT PROPERLY 
CONSIDERING STATUTORY FACTORS 
 
 In February 2013 the mother filed a supplemental petition for modification requesting 
unsupervised timesharing with the parties’ minor child and shared parental responsibility.  The 
trial court granted the mother unsupervised timesharing.  Later, the mother filed an amended 
petition seeking to relocate the child to California.  That request was denied.  Father sought fees 
under Chapter 61.16 and Rosen.  In reversing the award of attorney’s fees to the father, the 
District Court held: 
 
 1. “Section 61.16(1) permits the trial court to order a party in a child custody case to 
pay a reasonable amount for attorney’s fees.  In Rosen, the court explained…(that) Section 61.16 
constitutes a broad grant of discretion…. Although Rosen states a trial court has discretion to 
deny fees to a party that engages in excessive or bad faith litigation, cases have interpreted it as 
authorizing an award of fees against a party for such conduct.” 
 
 2. “While the trial court may take into account the manner in which the mother 
litigated a case, that factor ‘does not, however, abrogate the requirement that [the mother] have 
the ability to pay.” 
 
 3. “Here…the trial court’s order ‘recites the conclusory finding that [the mother] had 
the ability to pay the fee award,’ but the record does not support that conclusion.  In fact, the 
court’s factual finding that the mother had no income and no assets contradicts its conclusion 
that she had the ability to pay.  Accordingly, it was improper to award fees to the father.” 
 
Rogers v. Wiggins, 41 FLW D1947 (Fla. 2nd DCA 2016) 


 


FINDING THAT MOTHER HAD ABILITY TO PAY FEES NOT SUPPORTED BY 
RECORD 
 
 In February 2013 the mother filed a supplemental petition for modification requesting 
unsupervised timesharing with the parties’ minor child and shared parental responsibility.  The 
trial court granted the mother unsupervised timesharing.  Later, the mother filed an amended 
petition seeking to relocate the child to California.  That request was denied.  Father sought fees 
under Chapter 61.16 and Rosen.  In reversing the award of attorney’s fees to the father, the 
District Court held: 
 
 1. “Here…the trial court’s order ‘recites the conclusory finding that [the mother] had 
the ability to pay the fee award,’ but the record does not support that conclusion.  In fact, the 
court’s factual finding that the mother had no income and no assets contradicts its conclusion 
that she had the ability to pay.  Accordingly, it was improper to award fees to the father.” 
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Rogers v. Wiggins, 41 FLW D1947 (Fla. 2nd DCA 2016) 
 
NO ERROR IN AWARDING ATTORNEY’S FEES AND EXPENSES HUSBAND 
INCURRED IN SUCCESSFULLY OPPOSING WIFE’S MOTION TO COMPEL 
DISOVERY -- PORTION OF ORDER FINDING THAT FORMER HUSBAND WAS 
ENTITLED TO FEES BECAUSE OF BAD FAITH CONDUCT BY FORMER WIFE AND 
HER COUNSEL IS VACATED BECAUSE THAT PORTION OF ORDER FAILED TO 
ADEQUATELY EXPLAIN WHAT THE COURT FOUND TO HAVE CONSTITUTED 
BAD FAITH 
 
 Appellant appeals an order awarding her husband attorney’s fees and expenses he 
incurred in opposing her motion to compel discovery. Mrs. Bellant filed a motion to compel 
production of documents requested in an earlier discovery request. Mrs. Bellant’s counsel 
scheduled a hearing on the motion but, due to a scheduling overnight, neither Mrs. Bellant nor 
her counsel were present. The trial court denied that motion. The order found that the husband 
had already produced all documents requested and that he was entitled to fees because of Mrs. 
Bellant’s and her counsel’s bad faith. A successor judge subsequently heard the trial and entered 
a final judgment. He also held an attorney’s fee hearing but was unwilling to revisit the 
discovery order entered by his predecessor. The successor judge awarded the husband $460 for 
opposing the motion to compel. The wife appealed and the District Court found: 
 
 1. “We have jurisdiction. See Fla. R. App. P. 9.030(b)(1)(A).” 
 
 2. “We affirm the trial court’s award of attorney’s fees pursuant to Florida Rule of 
Civil Procedure 1.380(a)(4).” 
 
 3. “However, we vacate that portion of the order finding that the former husband is 
entitled to attorney’s fees because of bad faith conduct by Mrs. Bellant and her counsel.” 
 
 4. “The trial court correctly awarded attorney’s fees under rule 1.380(a)(4) because 
the trial court denied Mrs. Bellant’s motion to compel.” 
 
 5. “Therefore, we affirm the attorney’s fees award.” 
 
 6. “However, we vacate paragraph 4 of the predecessor judge’s order on the wife’s 
motion to compel because it fails to adequately explain what the trial court found to have 
constituted bad faith by Mrs. Bellant and her counsel.” 
 
 7. “We remand with directions that the trial court strike paragraph 4 from that 
order.” 
 
Bellant v. Bellant, 41 FLW D1117 (Fla. 2d DCA 2016) 
 


Third District 
 


Fourth District 
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Fifth District 
 
 


D.  Enforcement and Liens 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


E.  Judgment 


 
First District 


Second District 


Third District 


 
TRIAL COURT FAILED TO FOLLOW APPLICABLE LAW BY NOT INCLUDING 
PREJUDGMENT INTEREST IN AWARD OF ATTORNEY’S FEES FROM DATE 
APPELLATE COURT DETERMINED ENTITLEMENT TO APPELLATE 
ATTORNEY’S FEES TO DATE TRIAL COURT RENDERED APPELLATE FEE 
JUDGMENT DETERMINING EXACT AMOUNT DUE - AMOUNT AWARDED AS 
POST-JUDGMENT INTEREST WAS INSUFFICIENT WHERE JUDGMENT DID NOT 
ACCOUNT FOR PREJUDGMENT INTEREST 
 
 Petitioners seek review of the trial court’s Final Judgment Awarding Appellate 
Attorneys’ Fees rendered on December 10, 2104. Petitioners’ motion asserts that the Appellate 
Fee Judgment fails to take account of prejudgment interest on the $36,000 amount of appellate 
attorneys’ fees awarded to Petitioners. The District Court agreed: 
 
 1. “Because the trial court failed to follow applicable law in not including 
prejudgment interest in Petitioners’ attorneys’ fees award, we grant prejudgment interest to 
Petitioners as of December 10, 2014, together with post-judgment interest thereafter until paid in 
full.” 
 
 2. “Rule .400(c) states: ‘Review of orders rendered by the lower tribunal under this 
rule shall be by motion filed in the court within 30 days of rendition.’ Fla. R. App. P. 9.400(c).” 
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 3. “[B]oth Eastern Industries, Inc. v. Florida Unemployment Appeals Commission, 
960 So. 2d 900, 901 (Fla. 1st DCA 2007), and Bridgestone/Firestone, Inc. v. Herron, 828 So. 2d 
414, 417-18 (Fla. 1st DCA 2002), make clear that claims for attorneys’ fees as sanctions are not 
controlled exclusively by Rule 9.410, and that an appellate court’s review of a trial court’s 
assessment of attorneys’ fees on remand is authorized by Rule 9.400(c).” 
 
 4. “We therefore reject Respondents’ jurisdictional argument and conclude that we 
have jurisdiction to consider Petitioners’ motion.” 
 
 5. “Petitioners are correct that the trial court failed to follow applicable law by not 
including prejudgment interest in its award of $36,000 in attorneys’ fees.” 
 
 6. “ ‘When calculating interest on attorney’s fees, the interest on the award “accrues 
from the date the entitlement to attorney fees is fixed through agreement, arbitration award, or 
court determination, even though the amount of the award has not yet been determined.” ’ 
Cincinnati Equitable Ins. Co. v. Hawit, 933 So. 2d 1233, 1235 (Fla. 3d DCA 2006) (quoting 
Quality Engineered Installation, Inc. v. Higley S., Inc., 670 So. 2d 929, 930-31 (Fla. 1996)).” 
 
 7. “Moreover, section 57.105(1) expressly awards prejudgment interest as part of its 
recovery: ‘Upon the court’s initiative or motion of any party, the court shall award a reasonable 
attorney’s fee, including prejudgment interest, to be paid to the prevailing party….’ ” 
 
 8. “Accordingly, we conclude that prejudgment interest is due to Petitioners on the 
award of $36,000 from the date this Court determined their entitlement to attorneys’ fees (July 
10, 2013) to the date the trial court rendered the Appellate Fee Judgment determining the exact 
amount due (December 10, 2014).” 
 
 9. “Finally, neither party contests that prejudgment interest, like all other sums 
awarded, merges into the final judgment and accrues post-judgment interest in accordance with 
section 55.03, Florida Statutes (2013). See Quality Engineered Installation, 670 So. 2d at 930; 
Westport Recovery Corp. v. Batista, 965 So. 2d 1189, 1190 (Fla. 3d DCA 2007).” 
 
 10. “Therefore, because we find that prejudgment interest was not accounted for in 
the Appellate Fee Judgment, the total sum due was inaccurate, and thus the determined amount 
of post-judgment interest was insufficient.” 
 
 11. “ ‘The amount awarded for prejudgment interest, like all other components of the 
“judgment,” automatically bears interest as provided by section 55.03.’ Quality Engineered 
Installation, 670 So. 2d at 931.” 
 
 12. “Notably, on January 7, 2015, Respondents tendered payment to Petitioners in the 
amount of $44,783.93, which was for payment of the Appellate Fee Judgment ($44,609.77), plus 
post-judgment interest through January 9, 2015 ($174.16).” 
 







  136 


 13. “The payments was an unconditional tender, without prejudice to Petitioners’ then 
pending motion to alter the Appellate Fee Judgment.” 
 
 14. “Accordingly, we reverse and remand to the trial court to enter a new judgment 
consistent with this opinion, with post-judgment interest running from December 10, 2014 until 
paid in full.” 
 
 15. “Any amount already tendered and actually paid by Respondents shall be credited 
against the final amount paid by Respondents to Petitioners.” 
 
Wells v. Wells, 41 FLW D325 (Fla. 3d DCA 2016) 


 


Fourth District 
 


Fifth District 
 


F.  Jurisdiction 


 
First District 


Second District 


WHERE PARTIES HAD ENTERED INTO SETTLEMENT AGREEMENT AND FILED 
JOINT STIPULATION OF VOLUNTARY DISMISSAL WITH PREJUDICE, TRIAL 
COURT DID NOT HAVE JURISDICTION TO ENTERTAIN SUBSEQUENT MOTION 
TO ENFORCE AGREEMENT AND TO AWARD ATTORNEY’S FEES AND COSTS 
 
 Kennan Dandar and the Law Firm of Dandar & Dandar, P.A., represented the estate of 
Lisa McPherson in a wrongful death action against Church of Scientology Flag Service 
Organization, Inc. A confidential settlement agreement was reached which Dandar signed in his 
individual capacity, and the parties filed a joint stipulation of voluntary dismissal with prejudice. 
Thereafter, Scientology successfully moved to enforce the agreement against Dandar five years 
later in the same case and was awarded attorney’s fees and costs in the amount of $1,068,156.50, 
plus postjudgment interest. The District Court found: 
 
 1. “We conclude that the trial court did not have jurisdiction to entertain 
Scientology’s motion after Scientology previously dismissed its cause of action with prejudice.” 
 
 2. “Accordingly, the final judgment is reversed.” 
 
 3. “Florida Rule of Civil Procedure 1.420(a) allows for the filing of a stipulation of 
dismissal signed by all parties to the action without approval of the trial court.” 
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 4. “Once a case is voluntarily dismissed, a trial court is divested of jurisdiction to 
proceed in the case in any manner.” 
 
 5. “Such divestiture of jurisdiction was discussed in a recent Florida Supreme Court 
opinion.” 
 
 6. “In Pino v. Bank of New York, 121 So. 3d 23, 32 (Fla. 2013), the court noted that 
‘[t]he voluntary dismissal serves to terminate the litigation, to instantaneously divest the court of 
its jurisdiction to enter or entertain further orders that would otherwise dispose of the case on the 
merits, and to preclude revival of the original action.’ ” 
 
 7. “Voluntary dismissals are acts of finality that deprive the court of jurisdiction 
over the case. Id.; see also Estate of Williams v. Jursinski, 160 So. 3d 500, 501 (Fla. 2d DCA 
2015) (concluding that, pursuant to Pino, the notice of voluntary dismissal ‘had the effect of 
immediately divesting the circuit court of jurisdiction’); Kelly v. Colston, 977 So. 2d 692, 694 
(Fla. 1st DCA 2008) (‘The effect of a voluntary dismissal prior to submission is immediate, final, 
and irreversible. It terminates the litigation and instantaneously divests the court of its 
jurisdiction to enter further orders.’); WM Specialty Mortg., LLC v. Salomon, 889 So. 2d 922, 
922 (Fla. 4th DCA 2004) (‘[A]n order dismissing an action with prejudice divests the trial court 
of jurisdiction to preside over the parties and their dispute.’ (quoting Eye & Ear Sales & Serv. 
Co. v. Lamela, 636 So. 2d 791, 792 (Fla. 4th DCA 1994))).” 
 
 8. “We note that an exception to this rule occurs when the parties present their 
settlement to the trial court and the court incorporates or relies upon that settlement agreement 
and enters and order dismissing the case based on the parties’ agreement.” 
 
 9. “In that scenario, the parties ‘may later file a motion in the dismissed case seeking 
enforcement of the settlement agreement,’ and the trial court has jurisdiction to rule on the 
motion because the court has the inherent and continuing power to enforce its own orders. MCR 
Funding v. CMG Funding Corp., 771 So. 2d 32, 34 (Fla. 4th DCA 2000).” 
 
 10. “This did not occur in the present case.” 
 
 11. “As previously noted, no order was entered by the trial court either before or after 
the dismissal was filed.” 
 
 12. “The Third District recently explained the distinction between simply filing a 
voluntary dismissal with prejudice and the filing of an order by the trial court reserving ‘case’ 
jurisdiction or incorporating the parties’ agreement: 


 There is a difference between presenting a settlement agreement to the 
trial court for approval prior to dismissal of an action and cases where the 
voluntarily dismiss the action without an order of the court pursuant to Florida 
Rule of Civil Procedure 1.420. A voluntary dismissal under rule 1.420(a) divests 
the trial court of continuing jurisdiction over the case. However, where the 
parties, prior to dismissal, present a settlement agreement to the trial court for 
approval and the trial court enters an order of dismissal predicated on the parties’ 
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settlement agreement, the trial court retains jurisdiction to enforce the terms of the 
settlement agreement. 


Albert v. Albert, 36 So. 3d 143, 147 (Fla. 3d DCA 2010) (citations omitted).” 
 
 13. “Because the parties in the present case did not obtain an order of dismissal 
incorporating the settlement agreement or an order reserving jurisdiction to enforce the terms of 
the agreement, neither party may obtain enforcement of the settlement agreement by filing a 
motion in the dismissed case. See MCR Funding, 771 So. 2d at 34-35.” 
 
 14. “ ‘[T]he trial court may not rely on its inherent power to enforce its own orders 
since there is no judgment or order for the court to enforce. In this instance, the parties would 
ordinarily have to pursue a new breach of contract action to enforce the settlement agreement.’ 
Id. at 35.” 
 
 15. “Therefore, the trial court did not have jurisdiction to rule on Scientology’s 
motion to enforce the settlement agreement and, consequently, it did not have jurisdiction to 
enter a final judgment rendering Dandar to pay damages for attorney’s fees and costs in the 
amount of $1,068,156.50.” 
 
 16. “We conclude that the trial court did not have jurisdiction to entertain 
Scientology’s motion to enforce the settlement agreement and award damages after Scientology 
previously dismissed its cause of action with prejudice.” 
 
Dandar v. Dandar, 41 FLW D534 (Fla. 2d DCA 2016) 
 
FILING OF VOLUNTARY DISMISSAL DIVESTED COURT OF JURISDICTION, AND 
PARTIES’ SETTLEMENT AGREEMENT COULD NOT CONFER JURISDICTION ON 
COURT 
 


Kennan Dandar and the Law Firm of Dandar & Dandar, P.A., represented the estate of 
Lisa McPherson in a wrongful death action against Church of Scientology Flag Service 
Organization, Inc. A confidential settlement agreement was reached which Dandar signed in his 
individual capacity, and the parties filed a joint stipulation of voluntary dismissal with prejudice. 
Thereafter, Scientology successfully moved to enforce the agreement against Dandar five years 
later in the same case and was awarded attorney’s fees and costs in the amount of $1,068,156.50, 
plus postjudgment interest. The District Court found: 
 
 1. “We further conclude that neither the language in the parties’ settlement 
agreement nor the parties’ previous pleadings relating to the enforcement of the agreement 
conferred jurisdiction on the trial court.” 
 
 2. “This Court has addressed this issue in 84 Lumber Co. v. Cooper, 656 So. 2d 
1297, 1298 (Fla. 2d DCA 1994), where a settlement agreement was reached, a voluntary joint 
stipulation dismissing the case with prejudice was filed, and the trial court entered a final order 
dismissing the case with prejudice.” 
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 3. “Cooper thereafter filed a motion in the dismissed case requesting that the trial 
court determine the amount due to 84 Lumber Company, which originally was not a party in the 
action but later filed a motion to intervene. Id.” 
 
 4. “Ultimately an award was entered in favor of 84 Lumber Company. Id.” 
 
 5. “At no time did either party claim that the trial court lacked jurisdiction. Id.” 
 
 6. “This court reversed the monetary award and began its analysis by noting that 
‘[s]ubject matter jurisdiction cannot be created by waiver, acquiescence or agreement of the 
parties, or by error or inadvertence of the parties or their counsel, or by the exercise of power by 
the court; it is a power that arises solely by virtue of law.’ Id. (alteration in original) (quoting 
Fla. Exp. Tobacco Co. v. Dep’t of Revenue, 510 So. 2d 936, 943 (Fla. 1s t DCA 1987)).” 
 
 7. “This court held that the lack of jurisdiction can be raised for the first time on 
appeal. Id.” 
 
 8. “This court then went on to discuss the impact of the joint stipulation for 
dismissal of a case under rule 1.420(a).” 
 
 9. “The effect, simply stated, is that the joint stipulation for dismissal divested the 
trial court of ‘jurisdiction to adjudicate any future issues arising in that case, including Cooper’s 
motion to determine the amount 84 Lumber was entitled to be reimbursed.’ Id. at 1299.” 
 
 10. “That is exactly what occurred in this instance.” 
 
 11. “Once the voluntary dismissal with prejudice was filed, no authority remained for 
the exercise of jurisdiction, and the fact that Dandar raised this issue almost a year after 
Scientology moved to enforce the settlement agreement is neither a bar nor a waiver. See id.” 
 
 12. “Accordingly, we conclude that after the voluntary dismissal with prejudice was 
filed, the trial court did not have jurisdiction to rule on any motion to enforce the settlement 
agreement.” 
 
 13. “All such orders entered subsequent to the dismissal are void.” 
 
 14. “We conclude that the trial court did not have jurisdiction to entertain 
Scientology’s motion to enforce the settlement agreement and award damages after Scientology 
previously dismissed its cause of action with prejudice.” 
 
Dandar v. Dandar, 41 FLW D534 (Fla. 2d DCA 2016) 
 
LAW OF THE CASE DOCTRINE DOES NOT PRECLUDE APPELLATE COURT 
FROM EXAMINING WHETHER TRIAL COURT HAD JURISDICTION WHERE 
PRIOR DECISION OF COURT DID NOT RULE ON JURISDICTIONAL CLAIM 
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Kennan Dandar and the Law Firm of Dandar & Dandar, P.A., represented the estate of 
Lisa McPherson in a wrongful death action against Church of Scientology Flag Service 
Organization, Inc. A confidential settlement agreement was reached which Dandar signed in his 
individual capacity, and the parties filed a joint stipulation of voluntary dismissal with prejudice. 
Thereafter, Scientology successfully moved to enforce the agreement against Dandar five years 
later in the same case and was awarded attorney’s fees and costs in the amount of $1,068,156.50, 
plus postjudgment interest. Scientology argues that this court is precluded from examining 
whether the trial court had jurisdiction based on the law of the case doctrine. The District Court 
disagreed and stated: 


In 2010, the trial court entered an order in this matter finding Dandar in willful 
contempt of court and imposing a damage award of $50,000. In its order, the trial 
court found that it had jurisdiction to enforce the settlement agreement through 
civil contempt. Dandar appealed the trial court’s decision and argued that the trial 
court lacked jurisdiction because the case had been dismissed with prejudice. This 
court reversed the order on appeal ‘to the extent that it awarded $50,000 in 
damages against Dandar and in favor of the Church.’ Dandar v. Church of 
Scientology Flag Serv. Org., Inc., 59 So. 3d 144, 145 (Fla. 2d DCA 2011). The 
opinion of this court does not expressly pass upon the jurisdictional claim. 
However, following its holding, the opinion continued by stating: ‘Dandar’s 
remaining arguments are either procedurally barred or are otherwise without 
merit.’Id. 


The District Court found: 
 
 1. “This disposition is procedural and not a substantive determination on the merits.” 
 
 2. “Therefore, this panel may reach the issue of jurisdiction in this appeal.” 
 
 3. “We find support for this conclusion in a similar case, Hardman v. Koslowski, 135 
So. 3d 434 (Fla. 1st DCA 2014).” 
 
 4. “Addressing the law of the case doctrine, the court stated: 


The doctrine of the law of the case is a doctrine of judicial estoppel ‘limited to 
questions of law actually presented and considered on a former appeal.’ Fla. 
Dep’t of Transp. v. Juliano, 801 So. 2d 101, 105-06 (Fla. 2001). The former 
husband argued in his answer brief that subject matter jurisdiction was actually 
raised and necessarily, though implicitly, resolved by this Court in [Hardman v. 
Koslowski, 107 So. 3d 1246 (Fla. 1st DCA 2013)].” We disagree. In Hardman, we 
reversed the trial court’s order holding the former wife in contempt for failing to 
abide by the terms of the July 9, 2010, order, ruling the provisions of that order 
concerning contact between the former husband and his sons were ‘aspirational 
goals’ only, relying on the well-settled rule that ‘ “[o]ne may not be held in 
contempt for violating something that an order does not say.” ’ 107 So. 3d at 1248 
(quoting Keitel v. Keitel, 716 So. 2d 842, 844 (Fla. 4th DCA 1998)). Reversal in 
Hardman was not, on its face, predicated on a lack of subject matter jurisdiction, 
and reflects no consideration of the issue. 


Id. at 436 n.3 (alteration in original).” 
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 5. “In our former opinion, we reversed on the issue of damages, and the opinion of 
the court is not based on a lack of subject matter jurisdiction and it reflects no consideration of 
the issue.” 
 
 6. “Regardless, even if the law of the case doctrine applied to the issue of 
jurisdiction, we conclude that this case falls under an exception to the doctrine.” 
 


7. “[A]n appellate court should reconsider a point of law previously decided 
on a former appeal only as a matter of grace, and not as a matter of right; and … 
and exception to the general rule binding the parties to ‘the law of the case’ at the 
retrial and at all subsequent proceedings should not be made except in unusual 
circumstances and for the most cogent reasons--and always, of course, only where 
‘manifest injustice’ will result from a strict and rigid adherence to the rule. 


Tiede v. Satterfield, 870 So. 2d 225, 228 (Fla. 2d DCA 2004) (alteration in original) (quoting 
Strazzulla v. Hendrick, 177 So. 2d 1, 4 (Fla. 1965)); see also Fla. Diversified Films, Inc. v. 
Simon Roofing & Sheet Metal Corp., 118 So. 3d 240, 242 (Fla. 3d DCA 2013). See generally 
Messinger v. Anderson, 225 U.S. 436, 444 (1912) (‘[T]he phrase, “law of the case,” as applied to 
the effect of previous orders on the later action of the court rendering them in the same case, 
merely expresses the practice of courts generally to refuse to reopen what has been decided, not a 
limit to their power.’).” 
 
 8. “As previously observed, upon the filing of the joint stipulation of voluntary 
dismissal with prejudice, jurisdiction of the court was severed from its lifeline and it ceased to 
exist.” 
 
 9. “Therefore, to institute a claim against Dandar, Scientology should necessarily be 
required to file a new circuit court proceeding.” 
 
 10. “In response to Scientology’s claim of damages, Mr. Dandar would be entitled to 
at trial by jury. See Art. 1, §22, Fla. Const.; Fla. R. Civ. P. 1.430(a) (‘The right of trial by jury as 
declared by the Constitution or by statute shall be preserved to the parties inviolate.’).” 
 
 11. “The procedure followed here denied Dandar that right. See generally Petition of 
Sewerage & Water Bd. of New Orleans, 278 So. 2d 81, 83 (La. 1973) (‘[T]he law of the case 
principle is applied merely as a discretionary guide: Argument is barred where there is merely 
doubt as to the correctness of the former ruling, but not in cases of palpable former error or so 
mechanically as to accomplish manifest injustice.’); United States v. Curbelo, 343 F.3d 273, 278, 
279 (4th Cir. 2003) (holding in the context of criminal constitutional law, the denial of the right 
to trial by jury would be deemed a structural error not subject to harmless error analysis and 
would require reversal of a judgment).” 
 
 12. “Thus, the improper procedure followed in this matter by the trial court deprived 
Dandar of the right to a trial by jury on the issue of damages.” 
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 13. “Such errors, we conclude, constitute a manifest injustice requiring 
reconsideration of the jurisdiction issue, to the extent it was previously decided. 
 
 14. “We conclude that the trial court did not have jurisdiction to entertain 
Scientology’s motion to enforce the settlement agreement and award damages after Scientology 
previously dismissed its cause of action with prejudice.” 
 
Dandar v. Dandar, 41 FLW D534 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 


RESERVATION OF JURISDICTION TO AWARD ATTORNEY’S FEES IS NOT RIPE 
FOR REVIEW WHERE TRIAL COURT HAS NOT ENTERED ORDER AWARDING 
SPECIFIC AMOUNT OF ATTORNEY’S FEES 
 
 Security National also appeals the lower court’s reservation of jurisdiction to award 
attorney’s fees. The District Court found: 
 
 1. “However, because the lower court has not entered an order awarding a specific 
amount of attorney’s fees, we dismiss this portion of the appeal as not being ripe. See REC Ctrs., 
Inc. v. Shaughnessy, 407 So. 2d 971, 975 (Fla. 4th DCA 1981).” 
 
Security National Mortgage Co. v. Reid, 41 FLW D473 (Fla. 4th DCA 2016) 
 


ORDER GRANTING ATTORNEY’S FEES AND COSTS BUT RESERVING 
JURISDICTION TO DETERMINE AMOUNTS 
 
 1. “We affirm without discussion: (1) that portion of the circuit court’s final order 
denying the former husband’s supplemental petition for termination or, in the alternative, 
reduction in spousal support; and (2) the circuit court’s order denying the former husband’s 
motion for rehearing.” 
 
 2. “We dismiss without prejudice the former husband’s appeal of that portion of the 
final order granting the former wife’s motion for attorney’s fees and costs, but reserving 
jurisdiction to determine those amounts. See Revier v. Revier, 45 So. 3d 570, 571 (Fla. 4th DCA 
2010) (‘We dismiss [the] aspect of the final judgment as it relates to the award of attorney’s fees 
since the trial court determined only entitlement and reserved the determination of amount for a 
future day.’).” 
 
Cuesta v. Cuesta, 41 FLW D529 (Fla. 4th DCA 2016) 
 


Fifth District 
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G.  Temporary  


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


H.  Miscellaneous  


 
First District 


Second District 
 


PROVISION CHARACTERIZING AWARD OF ATTORNEY’S FEES AND COSTS AS 
A FORM OF SUPPORT THAT IS NOT DISCHARGEABLE IN BANKRUPTCY OR BY 
ANY OTHER MEANS WAS IMPROPER 
 
 Appellant appeals the final judgment entered in his dissolution of marriage proceeding, as 
well as the order granting his former wife an award of her attorney’s fees and costs. The District 
Court held: 
 
 1. “We affirm the circuit court’s judgment and order in all respects save one.” 
 
 2. “Within the order, the circuit court included a provision characterizing its award 
of attorney’s fees and costs as a form of support that ‘is not dischargeable in bankruptcy or by 
any other means.’ ” 
 
 3. “The entry of the award was appropriate under the facts of this case; however, we 
have held that prospective determinations purporting to decide whether support obligations will 
be dischargeable in bankruptcy are improper. See Roth v. Roth, 973 So. 2d 580, 589 (Fla. 2d 
DCA 2008) (striking judgment’s provision concerning nondischargeability of these debts in any 
future bankruptcy proceeding that might be filed....’).” 
 
 4. “We therefore reverse the portion of the order that pertains to bankruptcy 
dischargeability and remand this case with instructions to the circuit court to strike that provision 
from its order.” 
 
Guerra v. Guerra, 41 FLW D2229 (Fla. 2d DCA 2016) 
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Third District 


CIRCUIT COURT, SITTING IN ITS APPELLATE CAPACITY, DEPARTED FROM 
ESSENTIAL REQUIREMENTS OF LAW BY UNCONDITIONALLY GRANTING 
PREVAILING PARTY’S MOTION FOR APPELLATE FEES, RATHER THAN 
CONDITIONING AWARD OF APPELLATE FEES UPON PARTY ULTIMATELY 
PREVAILING IN UNDERLYING PROCEEDINGS 
 
 State Farm petitions for a writ of certiorari to review an order of the Eleventh Judicial 
Circuit of Miami-Dade County, sitting in its appellate capacity, unconditionally granting 
respondent’s, Pro Health Pain Relief Center, Inc. a/a/o Arturo Perez, motion for appellate 
attorney’s fees. The District Court held: 
 
 1. “Respondent concedes below, and we agree, that ‘the award of appellate 
attorney’s fees, pursuant to section 627.428(1), Florida Statutes, should have been conditioned 
upon respondent ultimately prevailing in the underlying proceeding.’ Mercury Ins. Co. of Fla. v. 
RPM Medical Ctr., 89 So. 3d 261, 262 (Fla. 3d DCA 2012) (citing Guadagno v. United Auto. 
Ins. Co., 88 So. 3d 246 (Fla. 3d DCA 2011)) (other citations omitted).” 
 
 2. “In Guadagno, this Court held, ‘the circuit court, acting in its appellate capacity, 
should have awarded petitioner appellate attorney’s fees, pursuant to section 627.428(1), Florida 
Statutes (1982), conditioned upon petitioner prevailing in the underlying proceedings’ and ‘[t]he 
failure to do so was a departure from the essential requirements of law.’ Guadagno at 247.” 
 
 3. “We therefore grant the petition for writ of certiorari and quash the circuit court 
appellate division’s order unconditionally granting respondent’s appellate attorney’s fees.” 
 
 4. “We further remand to the appellate division for entry of an order conditionally 
awarding appellate attorney’s fees to respondent upon its prevailing in the underlying 
proceedings.” 
 5. “Petition granted, order quashed, and case remanded with instructions.” 
 
State Farm Mutual Auto. Ins. Co. v. Pro Health Pain Relief Center, Inc., 41 FLW D422 (Fla. 
3d DCA 2016) 
 
TRIAL COURT DID NOT ERR IN AWARDING ATTORNEY’S FEES TO 
DEFENDANTS AS PREVAILING PARTIES FOLLOWING PLAINTIFF’S 
VOLUNTARY DISMISSAL OF ACTION WITHOUT PREJUDICE 
 
 The District Court affirmed the trial court’s final judgment awarding attorney’s fees to 
appellees as “prevailing parties” pursuant to section 718.303(1), Florida Statutes (2008), 
following appellant’s voluntary dismissal without prejudice. 
 
 1. “The trial court properly followed Thornber v. City of Fort Walton Beach, 568 So. 
2d 914 (Fla. 1990), which established, as a general rule, that ‘when a plaintiff voluntarily 
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dismisses an action, the defendant is the prevailing party.’ Id. at 919 (citing Stuart Plaza, Ltd. v. 
Atlantic Coast Dev. Corp., 493 So. 2d 1136 (Fla. 4th DCA 1986)).” 
 
 2. “In announcing the general rule, the Thornber Court did not exempt from its 
scope voluntary dismissals without prejudice.” 
 
 3. “The general rule of Thornber has properly been applied to confer prevailing 
party status where the voluntary dismissal was without prejudice, even if the plaintiff later refiles 
the same suit. See, e.g., State ex rel. Marsh v. Doran, 958 So. 2d 1082 (Fla. 1st DCA 2007); 
Alhambra Homeowners Ass’n v. Asad, 943 So. 2d 316 (Fla. 4th DCA 2006).” 
 
 4. “There are undoubtedly cases in which the general rule may be inapplicable to a 
particular set of circumstances, and one might logically argue those circumstances are likely to 
be found where the voluntary dismissal was without prejudice rather than with prejudice.” 
 
 5. “However, there is nothing in the record below to support the position, urged by 
appellant, that the general rule of Thornber was inapplicable to the particular circumstances of 
the instant case.” 
 
 6. “To the contrary, the facts of the instant case are, in relevant respect, nearly 
identical to those in Asad, in which the Fourth District held that a voluntary dismissal without 
prejudice ‘[i]n the face of a likely adverse ruling on [defendants’] motion for summary 
judgment’ conferred prevailing party status upon defendants in the context of a similar statutory 
prevailing party fee provision. Asad, 943 So. 2d at 319.” 
 
 7. “Moreover, although appellant urges us to reverse and remand because the trial 
court failed to conduct an evidentiary hearing before ruling, appellant took a contrary position in 
the trial court, urging the trial court that such a hearing was not necessary.” 
 
 8. “A party cannot invite certain action by the trial court only to assert on appeal that 
the trial court’s action was erroneous. Gupton v. Village Key & Saw Shop, Inc., 656 So. 2d 475 
(Fla. 1995); Pope v. State, 441 So. 2d 1073 (Fla. 1983).” 
 
 9. “ ‘One who has contributed to alleged error will not be heard to complain on 
appeal.’ Behar v. Southeast Banks Trust Co., N.A., 374 So. 2d 572, 575 (Fla. 3d DCA 1979).” 
 
 10. “In doing so, appellant has waived this issue on appeal and we therefore do not 
reach the merits of that claim.” 
 
Yampol v. Schindler Elevator Corporation, 41 FLW D556 (Fla. 3d DCA 2016) 
 


Fourth District 


ATTORNEY’S FEES TO BE RECONSIDERED ON REMAND IN LIGHT OF 
APPELLATE COURT’S REVERSAL OF TRIAL COURT’S DECISION TO REVALUE 
ASSETS 
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 1. “Because we are reversing the trial court’s decision to revalue assets on remand 
from Brennan I, we also reverse for reconsideration of the attorney’s fees issue. See Segall v. 
Segall, 708 So. 2d 983, 989 (Fla. 4th DCA 1998) (‘[W]here, as here, the results of an appeal 
materially change the parties’ abilities to pay, the issue of attorneys’ fees must be revisited upon 
remand to the trial court.’).” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
NO ERROR IN DISMISSING FORMER WIFE’S ATTEMPT TO HOLD FORMER 
HUSBAND IN CONTEMPT FOR ENROLLING CHILD IN DAY CARE NEAR HIS 
PLACE OF EMPLOYMENT, AS FINAL JUDGMENT DID NOT EXPRESSLY 
ADDRESS DAY CARE -- PORTION OF ORDER FINDING HUSBAND WAS 
ENTITLED TO ATTORNEY’S FEES IN AN AMOUNT TO BE DETERMINED AT A 
SUBSEQUENT HEARING IS NON-FINAL AND NON-APPEALABLE 
 
 The appeal in this case involved the former wife’s attempt to hold the former husband in 
contempt for enrolling their child in day care in Boynton Beach, near his place of employment. 
The trial court granted the former husband’s motion to dismiss and awarded the former husband 
attorney’s fees.  
 
 1. “We affirm all points on appeal regarding the dismissal because contempt could 
not lie where the final judgment of dissolution did not expressly address day care. See Wilcoxon 
v. Moller, 132 So. 3d 281, 286 (Fla. 4t h DCA 2014).” 
 
 2. “However, we write to dismiss the portion of the appeal directed at the award of 
former husband’s attorney’s fees because the order stated the amount was ‘to be determined at a 
subsequent hearing.’ ” 
 
 3. “ ‘An order merely finding entitlement to attorney’s fees is a non-final, non-
appealable order.’ Alexopoulos v. Gordon Hargrove & James, P.A., 109 So. 3d 248, 250 (Fla. 
4th DCA 2013).” 
 
Caputo v. Caputo, 41 FLW D879 (Fla. 4th DCA 2016) 
 
AWARDING ATTORNEY’S FEES FOR WIFE’S TWO PRIOR ATTORNEYS AND 
ADDING THESE FEES TO AMOUNT FORMER HUSBAND OWED IN EQUITABLE 
DISTRIBUTION SCHEDULE WAS AN ABUSE OF DISCRETION WHERE EVIDENCE 
REGARDING THESE FEES CONSISTED SOLELY OF WIFE’S TESTIMONY AND 
TRIAL COURT MADE NO FINDINGS ON REASONABLE NUMBER OF HOURS OR 
REASONABLE HOURLY RATE 
 
 The former husband argues the trial court erred in awarding $13,000 in attorney’s fees for 
the services of the former wife’s two prior attorneys when the former wife failed to provide 
evidence in support of the reasonable number of hours. Neither attorney testified nor submitted 
an affidavit in support. The evidence consisted of the former wife’s testimony alone. And, the 
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trial court made no findings on reasonable number of hours or reasonable hourly rate. The 
District Court found: 
 
 1. “Awarding the $13,000 in attorney’s fees and adding them to the amount the 
former husband owed in the equitable distribution schedule was an abuse of discretion.” 
 
 2. “This abuse of discretion was furthered when the trial court adopted this finding 
in the Amended Final Judgment. Moore v. Kelso-Moore, 152 So. 3d 681, 683 (Fla. 4th DCA 
2014).” 
 
 3. “We reverse the $13,000 award of fees, but affirm the remaining attorney’s fees 
award.” 
 
Jordan v. Jordan, 41 FLW D1792 (Fla. 4th DCA 2016) 
 
NO ABUSE OF DISCRETION IN DECLINING TO AWARD ATTORNEY’S FEES AND 
COSTS ALREADY PAID BY FATHER 
 
 The father appeals a final judgment of paternity, contending that the trial court abused its 
discretion in (1) denying a deviation from child support guidelines, and (2) awarding the cost of 
“extracurricular” activities where the child had no such activities. The mother cross-appeals (1) 
the refusal of the trial court to include certain restricted stock benefits as part of the father’s 
income when calculating child support, (2) the failure to include child care costs in calculating 
child support, (3) the denial of her request to secure the child support award with life insurance, 
and (4) the denial of an award of attorney’s fees in addition to amounts awarded in previous 
orders. The District Court affirmed on all issues, except for the requirement that the father pay 
the cost of the child’s “extracurricular” activities, holding: 
 
 1. “The trial court has broad discretion in awarding or denying attorney’s fees in a 
paternity action, which is governed by section 61.16, Florida Statutes (2015), and an appellate 
court will reverse only when there has been an abuse of that discretion. See Kaiser v. Harrison, 
985 So. 2d 1226, 1228-29 (Fla. 5th DCA 2008).” 
 
 2. “Here, the trial court painstakingly reviewed the evidence.” 
 
 3. “Consistent with Rosen v. Rosen, 696 So. 2d 697 (Fla. 1997), the court considered 
the litigation history, that, in an effort to harass the father, unnecessary fees were incurred, and 
the fact that the issues were not overly complicated.” 
 
 4. “We cannot conclude that the court abused its discretion.” 
 
 5. “We are mindful of the quotation of Justice Parker Lee McDonald that the trial 
court used in its order on temporary fees: 


I also want to note that the setting of reasonable child support, whether initially or 
on modification, should not be a complicated affair. Needs and abilities are not 
that difficult to define. Hence, it should be done expeditiously and relatively 
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inexpensively. Too many cases are overlitigated to the detriment of the parties. 
This may or, or may not, be one of them. 


Miller v. Schou, 616 So. 2d 436, 439-40 (Fla. 1993) (McDonald, J., concurring) (emphasis 
added).” 
 
 6. “The trial court concluded that this was such a case.” 
 
 7. “We do not disagree with that conclusion.” 
 
Gross v. Zimmerman, 41 FLW D1836 (Fla. 4th DCA 2016) 
 
NO ABUSE OF DISCRETION IN AWARDING WIFE FEES; REMAND FOR 
DETERMINATION OF REASONABLENESS. 
 
Husband appeals trial court’s order granting the wife temporary alimony and attorneys’ fees.  
The District Court held: 
 
 1. “We find no abuse of discretion in the trial court’s ruling that the husband shall 
pay the wife’s attorneys’ fees.  However, we find that the trial court failed to address the 
reasonableness of the wife’s attorneys’ fees, both with respect to the number of hours expended 
and the hourly rate.” 
 
 2. “We thus affirm the temporary relief order and remand only for the trial court to 
address the reasonableness of the wife’s attorneys’ fees.” 
 
Trainor v. Trainor, 41 FLW D2069 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN DENYING WIFE’S REQUEST FOR ATTORNEY’S FEES 
AFTER FINDING PARTIES TO BE EQUAL BASED ON THEIR NET WORTH AND 
INCOME WHERE THERE WAS NO EVIDENCE TO SUPPORT SUCH FINDINGS.  
 


Husband was unemployed at the time of the marriage dissolution and wife requested that 
trial court impute income to him when calculating alimony.  Trial court found husband was 
involuntarily unemployed, but found that he had not engaged in a diligent effort to obtain 
employment.  Trial court still refused to impute income noting that it did not find evidence 
showing what the imputed income should be. Based on the evidence at trial, the court 
determined that the actual amount of permanent periodic alimony that should be paid to the Wife 
was $11,000 per month, but the court ordered $100 a month in nominal alimony because the 
Husband’s lack of salary impeded his present ability to pay alimony.  The court also found that 
the husband was “deliberately unemployed” and the parties estimated their collective net worth 
to be between $3.7 and $3.8 million.  The trial court denied the wife’s request for fees finding 
that the parties were equal based on their net worth and income. The District Court held: 


 
1. “The trial court denied the wife’s request for attorneys’ fees because it found the 


parties to be equal based on their net worth and income.  However, there is no evidence of the 
wife having any income and the husband conceded she was unemployable for medical reasons.” 
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2. “On the other hand, the evidence presented showed that the husband was an 


experienced business executive with significant earning potential.  Therefore, the parties were 
not in similar circumstances.” 


 
3. “As this case is being remanded for the trial court to impute income to the 


husband, the trial court must then revisit the wife’s request for attorneys’ fees and costs, 
balancing the wife’s need for funds against the husband’s recalculated ability to pay these fees 
and costs with his imputed income.” 


 
Koscher v. Koscher, 41 FWL D2161 (Fla. 4th DCA 2016) 
 


Fifth District 
 


NO ABUSE OF DISCRETION IN DENYING WIFE’S REQUEST FOR ATTORNEY’S 
FEES WHERE TRIAL COURT DIVIDED MARITAL ASSETS ROUGHLY EQUALLY 
BETWEEN PARTIES AND AWARDED WIFE ALIMONY TO EQUALIZE PARTIES’ 
FINANCIAL POSITIONS 
 
 Former wife appeals the final judgment dissolving her marriage of over 38 years to the 
former husband. She raises four issues on appeal: error in the equitable distribution. error in the 
amount of permanent periodic alimony awarded, failure to award her retroactive alimony, and 
failure to award her attorney’s fees. The District Court found: 
 
 1. “[Attorney’s fees] is also an area in which trial courts have broad discretion.” 
 
 2. “The purpose of an award of attorney’s fees in a dissolution case is to ‘ensure[] 
that both parties are able to retain competent legal counsel.’ Kouzine v. Kouzine, 44 So. 3d 213, 
215 (Fla. 5th DCA 2010).” 
 
 3. “The trial court must determine ‘whether one spouse has a need for such fees and 
the other has the ability to pay them.’ Id. at 215-16 (citing Lovell v. Lovell, 14 So. 3d 1111, 
1116-17 (Fla. 5th DCA 2009)).” 
 
 4. “Beyond need and ability to pay, the court may also consider other factors 
including ‘the scope and history of the litigation; the duration of the litigation; the merits of the 
respective positions; [and] whether the litigation is brought or maintained primarily to harass (or 
whether a defense is raised mainly to frustrate or stall).’ Dybalski v. Dybalski, 108 So. 3d 736, 
738 (Fla. 5th DCA 2013) (quoting Rosen v. Rosen, 696 So. 2d 697, 700 (Fla. 1997)).” 
 
 5. “Former Wife argues she’s entitled to attorney’s fees because Former Husband 
held all the earning power while her income was limited to $200, and the debt burden for the 
marital property left her unable to afford her attorney’s fees.” 
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 6. “The trial court’s order discussed the ‘merits of the respective positions,’ Former 
Wife’s request for more in alimony than Former Husband earned, and the trial court’s view that 
Former Wife’s ‘incredulity and audacity’ were ‘staggering.’ ” 
 
 7. “The order further explained that the application of the factors outlined in Rosen 
suggested that Former Wife should pay Former Husband’s fees. See McAliley v. McAliley, 704 
So. 2d 611, 613 (Fla. 4th DCA 1997) (‘Attorney’s fees may be awarded as a punitive measure 
where a spouse in a domestic relations case institutes frivolous non-meritorious claims that 
contribute to unnecessary legal expenses, costs and a delay of the proceedings.’ (citing Crowley 
v. Crowley, 678 So. 2d 435, 439 (Fla. 4th DCA 1996))).” 
 
 8. “The trial court found, however, that Former Wife did not have the ability to 
pay.” 
 
 9. “Because the trial court divided the marital assets roughly equally between the 
parties and awarded Former Wife alimony to equalize their financial positions, we find no abuse 
of discretion in denying Former Wife’s request for attorney’s fees. See Matajek v. Skowronska, 
927 So. 2d 981, 988 (Fla. 5th DCA 2006) (holding that ‘an award of attorney’s fees is 
inappropriate if the parties are left in relatively equal financial circumstances after the 
dissolution’ (citing Brock v. Brock, 690 So. 2d 737, 742 (Fla. 5th DCA 1997))).” 
 
Serbousek v. Lucas, 41 FLW D1209 (Fla. 5th DCA 2016) 


 


V. CHILD SUPPORT 


 


A.  Support for Children Beyond 18 Years 


 
First District 


 
TRIAL COURT HAD AUTHORITY TO MODIFY FORMER WIFE’S NO-CHILD-
SUPPORT OBLIGATION WHERE MODIFICATION PETITION WAS FILED AFTER 
THE CHILD TURNED 18, BUT BEFORE THE CHILD HAD GRADUATED FROM 
HIGH SCHOOL, WHERE THE CHILD WAS EXPECTED TO GRADUATE BEFORE 
AGE 19 
 
 The former wife seeks review of a post-dissolution order that, among other things, 
awards child support to the former husband and denies her request for attorney’s fees. The 
former wife argues that the trial court did not have the authority to award child support to the 
former husband because his petition to modify her existing no-child-support obligation was filed 
after the child turned 18. The District Court found: 
 
 1. “This argument is meritless.” 
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 2. “Section 743.07(2), Florida Statutes (2015), clearly authorizes a parent to ‘file a 
petition seeking child support up and until high school graduation for the appropriate eighteen-
year-old child....’ Campagna v. Cope, 971 So. 2d 243, 249 (Fla. 2d DCA 2008); see also D.J.S. 
v. W.R.R., 99 So. 3d 991 (Fla. 2d DCA 2012) (reversing dismissal of petition for modification of 
child support for 18-year old high school student); Henderson v. Henderson, 882 So. 2d 499 
(Fla. 1st DCA 2004) (same); Dep’t of Revenue ex rel. Lockmiller v. Lockmiller, 791 So. 2d 552, 
553 (Fla. 2d DCA 2001) (‘[N]othing in section 743.07(2) suggests that the former wife’s ability 
to seek support for the dependent child terminated on that child’s eighteenth birthday.’); cf. Loza 
v. Marin, 2D15-3235, 2016 WL 4261396, at *6 n.2 (Fla. 2d DCA 2016) (reversing order 
granting petition for child support filed after the child had turned 18 and graduated from high 
school, but distinguishing cases where the child had not yet graduated from high school but was 
expected to do so before the age of 19).” 
 
 3. “Here, the record reflects--and the former wife does not dispute--that at the time 
the former husband filed his petition for modification, the parties’ child was dependent in fact, 
between the ages of 18 and 19, still in high school, and expected to graduate before she turned 
19.” 
 
 4. “Accordingly, pursuant to section 743.07(2), the trial court had the authority to 
require the former wife to pay child support after the child turned 18 in October 2014. See 
§§61.13(1)(a)1..a. (stating that child support orders terminate when the child turns 18 ‘unless the 
court finds ... that [section] 743.07(2) applies’), 61.14(9), Fla. Stat. (stating that the obligation to 
pay current child support terminates when the child turns 18 ‘[u]nless otherwise ordered by the 
court’).” 
 
 5. “Moreover, because the former wife stated that she had ‘no problem’ paying child 
support from May 2014 to October 2014--and the trial court had the authority to award this 
retroactive support, see §61.30(11)(c), Fla. Stat. (providing that a modification of child support 
based on the noncustodial parent’s failure to exercise time-sharing is ‘retroactive to the date the 
noncustodial parent first failed to regularly exercise the ... agreed time-sharing schedule’)--we 
affirm the child support award in its entirety.” 
 
Bloom v. Panchyshyn, 41 FLW D2261 (Fla. 1st DCA 2016) 


 


Second District 


TRIAL COURT LACKED JURISDICTION TO MODIFY FORMER HUSBAND’S 
CHILD SUPPORT OBLIGATION BASED ON CONTINUED NEED DUE TO CHILD’S 
MENTAL OR PHYSICAL INCAPACITATION WHERE COUNTERPETITION 
SEEKING MODIFICATION WAS FILED AFTER CHILD HAD REACHED AGE OF 
MAJORITY 
 
 This is an appeal from a final judgment denying the petition of husband to modify child 
support and granting the counter-petition of wife to modify child support. The dispositive issue 
on appeal is whether the trial court had subject matter jurisdiction to modify husband’s child 
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support obligation pursuant to section 743.07, Florida Statutes (2013), where wife’s counter-
petition for modification of child support was filed after the dependent child reached the age of 
majority. The District Court found: 
 
 1. “We hold that Wife’s counter-petition for modification of child support was 
untimely.” 
 
 2. “The trial court lacked jurisdiction to extend Husband’s child support obligation 
beyond the dependent child’s eighteenth birthday.” 
 
 3. “We therefore reverse the trial court’s modification order and remand for further 
proceedings consistent with this opinion.” 
 
 4. “Section 61.13(1)(a)(1)(a) states that ‘[a]ll child support orders entered on or after 
October 1, 2010, must provide … for child support to terminate on a child’s eighteenth birthday, 
unless the court finds or previsouly found that s.743.07(2) applies, or is otherwise agreed to by 
the parties.’ ” 
 
 5. “In similar fashion, section 61.13(1)(a)(2) provides: 


The court initially entering an order requiring one or both parents to make child 
support payments has continuing jurisdiction after the entry of the initial order to 
modify the amount and terms and conditions of the child support payments if the 
modification is found by the court to be in the best interests of the child; when the 
child reaches majority; if there is a substantial change in the circumstances of the 
parties; if s. 743.07(2) applies; or when a child is emancipated, marries, joins the 
armed services, or dies. The court initially entering a child support order has 
continuing jurisdiction to require the obligee to report to the court on terms 
prescribed by the court regarding the disposition of the child support payments. 


(Emphasis added.)” 
 
 6. “Finally, section 743.07 reads, in pertinent part: 


 (1) The disability of nonage is hereby removed for all persons in this state 
who are 18 years of age or older, and they shall enjoy and suffer the rights, 
privileges, and obligations of all persons 21 years of age or older…. 
 (2) This section shall not prohibit any court of competent jurisdiction from 
requiring support for a dependent person beyond the age of 18 years when such 
dependency is because of a mental or physical incapacity which began prior to 
such person reaching majority or if the person is dependent in fact, is between the 
ages of 18 and 19, and is still in high school, performing in good faith with a 
reasonable expectation of graduation before the age of 19.” 


 
 7. “Working in concert, these statutes provide clear directives for the termination 
and modification of support orders.” 
 
 8. “Child support orders are required pro forma to terminate upon a child reaching 
majority, unless section 743.07(2) applies or the parties agree otherwise. §61.13(1)(a)(1)(a).” 
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 9. “While a child support order is in force, a court has continuing jurisdiction to 
modify the order under a variety of circumstances. §61.13(1)(a)(2).” 
 
 10. “Although ‘[t]he disability of nonage’ disappears for all Floridians who are 
eighteen years or older, a trial court may still modify an operative child support order to require 
support ‘beyond the age of 18 years’ for a dependent person if: (1) the dependency is due to 
mental or physical incapacity which began prior to the person reaching majority; or (2) ‘the 
person is dependent in fact, is between the ages of 18 and 19, has not graduated high school, and 
is expected to graduate some time ‘before the age of 19.’ §743.07(1)-(2).” 
 
 11. “ ‘As a general rule, the legal duty of a parent to support his child ceases at the 
age of majority.’ Willens v. Garcia, 53 So. 3d 1113, 1116 (Fla. 3d DCA 2011) (citing Kern v. 
Kern, 360 So. 2d 482, 484 (Fla. 4th DCA 1978)); see also Perla v. Perla, 58 So. 2d 689, 690 
(Fla. 1952).” 
 
 12. “This rule does not conflict with the previously discussed statutory authority.” 
 
 13. “In fact, it is contemplated by the plain language of section 743.07(1), which 
merely lowered the age of majority from twenty-one to eighteen. See Finn v. Finn, 312 So. 2d 
726, 727-28 (Fla. 1975); see also Hastings v. Hastings, 841 So. 2d 484, 485 (Fla. 3d DCA 2003) 
(explaining that the legislature did not seek to create a new right with section 743.07(1), but 
rather to save a preexisting common law right).” 
 
 14. “The concept of continuing jurisdiction also abides by this rule.” 
 
 15. “A court possesses continuing jurisdiction to modify a support award, but only 
during the period provided for support. See Mouton v. Mouton, 590 So. 2d 40, 41 (Fla. 2d DCA 
1991) (en banc) (demonstrating this principle in the context of an alimony award); Kelsey v. 
Kelsey, 636 So. 2d 77, 78 (Fla. 4th DCA 1994) (en banc) (same).” 
 
 16. “Unless otherwise agreed to by the parties, or unless section 743.07(2) applies, 
the period for providing support to a dependent child continues only until the child reaches the 
age of majority. §61.13(1)(a)(1)(a).” 
 
 17. “Accordingly, a ‘final judgment’s silence on the continuing obligation of support 
after the child’s eighteenth birthday results in the Former Husband’s [support] obligation ... also 
terminating upon the child’s eighteenth birthday.’ Phillips v. Phillips, 83 So. 3d 903, 905 (Fla. 2d 
DCA 2012) (citing Taylor v. Bonsall, 875 So. 2d 705, 709 (Fla. 5th DCA 2004)).” 
 
 18. “Florida courts have long grappled with whether or not a petition under section 
743.07(2) may be used to extend support for an incapacitated child beyond the age of majority 
even if the petition has been filed after the support obligation has terminated.” 
 
 19. “In Brown v. Brown, 714 So. 475, 476 (Fla. 5th DCA 1998), a husband and wife 
divorced and entered into a settlement agreement.” 
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 20. “The settlement agreement provided that the husband would pay the wife child 
support for their only daughter until the daughter married, reached the age of twenty-one, or 
became self-sufficient. Id.” 
 
 21. “In 1995, when the daughter was twenty-six years old, the wife petitioned to 
extend child support because the daughter was ‘diagnosed with cerebral palsy and mental 
retardation’ prior to the final judgment of divorce. Id.” 
 
 22. “The trial court dismissed the petition, holding that it did not have jurisdiction 
because the child had already reached the age of twenty-one several years earlier. Id. at 476-77.” 
 
 23. “The Fifth District affirmed, reasoning that the husband’s obligation had expired 
and that an independent action must be brought by the adult dependent child pursuant to Florida 
Rule of Civil Procedure 1.210(b). Id. at 477.” 
 
 24. “In Ruiz v. Ruiz, 783 So. 2d 361, 362 (Fla. 5th DCA 2001), the husband and wife 
entered into a dissolution agreement which recognized that one of their daughter’s ‘is a 
handicapped child and is totally non-communicative.’ ” 
 
 25. “Husband was required to pay $1248 for the affected daughter’s support. Id.” 
 
 26. “However, the final judgment of dissolution did not mention postmajority child 
support. Id.” 
 
 27. “Before the affected daughter reached the age of majority, the husband petitioned 
to modify his support obligation, but the trial court’s order granting the husband’s petition was 
not entered until the daughter was older then eighteen. Id.” 
 
 28. “The wife appealed, relying on the Fifth District’s previous decision in Brown. 
Ruiz, 783 So. 2d at 362.” 
 
 29. “However, the Fifth District held that it was proper to allow for extension of child 
support, where: (1) the husband petitioned for such modification before the child reached 
majority, but the order was not rendered until after; and (2) the marital settlement agreement 
expressly recognized that the child was handicapped which ‘effectively adjudicated’ the issue. 
Id. at 362-63.” 
 
 30. “In Taylor, a husband and wife executed a dissolution agreement which 
specifically recognized that the husband’s child support obligation would terminate ‘as each 
child attains the age of eighteen (18), marries, becomes self-supporting, enters the military 
service of departs this life, whichever event shall occur first.’ 875 So. 2d at 706.” 
 
 31. “Prior to the dissolution, one of the couple’s daughters had suffered ‘irreversible 
impairment of her brain function.’ Id.” 
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 32. “Some years later, husband and wife added a stipulation to their settlement 
agreement, which reiterated that the husband’s child support obligation will terminate upon the 
children’s eighteenth birthday, unless wife is able to ‘obtain an order of the court prior to those 
dates [the children’s eighteenth birthdays] to extend the child support obligation.’ Id.” 
 
 33. “Before the affected daughter turned eighteen, the wife petitioned to extend child 
support but the order was not rendered until nearly a year after the daughter had turned eighteen. 
Id. at 707.” 
 
 34. “The trial court, relying in Ruiz, ruled that the couple’s stipulation did not 
preclude an extension of child support. Taylor, 875 So. 2d at 706.” 
 
 35. “On appeal, the Fifth District reversed.” 
 
 36. “Even though the wife in Taylor had filed a petition for modification prior to the 
child turning eighteen, the Fifth District stated that this was irrelevant because: (1) the portion of 
the Ruiz opinion stating that untimely modification orders related back to otherwise timely 
petitions was dicta; and (2) the dispositve factor in Ruiz was that the child had been ‘effectively 
adjudicated dependent’ prior to reaching majority. Taylor, 875 So. 2d at 709 & n.3 (emphasis 
added).” 
 
 37. “In other words, according to the Taylor court, the crucial issue is whether a 
child’s continuing dependence after majority was adjudicated before the child reached the age of 
majority.” 
 
 38. “Here, Wife did not file a petition to modify child support for the son pursuant to 
section 743.07(2) until her letter of August 6, 2013.” 
 
 39. “This means that Wife’s petition was filed approximately seven months after the 
son turned eighteen.” 
 
 40. “Using the trial court’s charitable timeline, the ‘full extent’ of the son’s medical 
problems was not known until February 28, 2012.” 
 
 41. “But the relevant date is not February 28, 2012--the relevant date is December 7, 
2012, when the son reached the age of eighteen.” 
 
 42. “Prior to that date, there was no ‘effective adjudication’ of the son’s continuing 
incapacity in any order awarding child support.” 
 
 43. “There was no mention of the son’s incapacitation in the MSA, even though he 
had already sustained a head injury prior to the Wife’s petition for dissolution.” 
 
 44. “Furthermore, Schedule A explicitly provided that the son’s child support would 
terminate when he turned eighteen.” 
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 45. “And even if Schedule A had not so provided, we would be compelled by both 
common law and legislative directive to conclude that the child support award terminated upon 
the son reaching majority anyway. See §61.13(1)(a)(1)(a); Willens, 53 So. 3d at 1116 (citing 
Kern, 360 So. 2d at 484).” 
 
 46. “Accordingly, we hold the trial court did not have subject matter jurisdiction to 
modify the child support relating to the son, and reverse the order of the trial court. See Larwa v. 
Dep’t of Revenue ex rel. Roush, 169 So. 3d 1285, 1285 (Fla. 5th DCA 2015) (per curiam); cf. 
Gamache v. Gamache, 14 So. 3d 1236, 1238 (Fla. 2d DCA 2009) (holding that a trial court 
lacked subject matter jurisdiction over child custody issues, where the adult dependent child was 
over eighteen years of age and had never been declared incapacitated or incompetent).” 
 
Loza v. Marin, 41 FLW D1877 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 


Fifth District 
 


 


B.  Expenses Paid as Child Support 


 
First District 


TRIAL COURT ERRED IN ORDERING THAT PARTIES BE EQUALLY 
RESPONSIBLE FOR PAYMENT OF ALL NON-COVERED MEDICAL EXPENSES 
FOR CHILDREN WHERE THIS ALLOCATION CONFLICTS WITH ALLOCATION 
OF PARTIES’ RELATIVE FINANCIAL RESPONSIBILITY FOR CHILD SUPPORT 
 
 The former wife appeals a final order of dissolution arguing that the trial court abused its 
discretion (1) in determining the amount of permanent periodic alimony to be paid to her, (2) in 
denying her request for attorney’s fees, and (3) by ordering the parties to be equally responsible 
for the payment of all non-covered medical expenses for the minor children. The former wife 
contends that the trial court erred in ordering the parties to each be responsible for the payment 
of fifty percent of the non-covered medical expenses of the children because this allocation 
conflicts with the final judgment’s allocation of the parties’ relative financial responsibility for 
child support. 
 
 1. “ ‘[A]s a general rule, if non-covered medical expenses of the children are ordered 
to be separately paid, “absent some logically established rationale in the final judgment to the 
contrary, [they] must be allocated in the same percentage as the child support allocation.” ’ 
Mayfield v. Mayfield, 103 So. 3d 968, 972 (Fla. 1s t DCA 2012) (quoting Zinovoy v. Zinovoy, 50 
So. 3d 763, 764-65 (Fla. 2d DCA 2010).” 
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 2. “There is no rationale in the final judgment to the contrary.” 
 
 3. “Accordingly, we agree with Ms. Demmi on this issue, and reverse this portion of 
the final judgment.” 
 
 4. “On remand, the court is directed to reapportion the parties’ allocation for 
uncovered medical expenses based on their relative financial responsibility for the support of 
their minor children.” 
 
Demmi v. Demmi, 41 FLW D772 (Fla. 1st DCA 2016) 


 


ERROR TO ORDER PARTIES TO BE EQUALLY RESPONSIBLE FOR PAYMENT OF 
ALL NON-COVERED MEDICAL EXPENSES FOR CHILD WHERE THAT 
ALLOCATION CONFLICTED WITH TRIAL COURT’S DETERMINATION OF 
PARTIES’ RELATIVE FINANCIAL RESPONSIBILITY FOR CHILD SUPPORT AND 
FINAL JUDGMENT CONTAINED NO LOGICALLY ESTABLISHED RATIONALE 
SUPPORTING A DIFFERENT ALLOCATION 
 
 Appellant argues on appeal that the trial court’s allocation of responsibility for the child’s 
non-covered medical expenses conflicts with its determination of the parties’ relative financial 
responsibility for child support. The District Court held: 
 
 1. “We affirm all of the issues without comment, except for [appellant]’s argument 
that the court erred by ordering the parties to be equally responsible for the payment of all non-
covered medical expenses for their minor child.” 
 
 2. “We agree with [appellant] on that point.” 
 
 3. “Accordingly, we affirm in part, reverse in part, and remand.” 
 
 4. “Non-covered medical expenses are generally to be allocated in the same 
percentage as the child support allocation when they are ordered to be separately paid, unless 
there is some ‘logically established rationale in the final judgment to the contrary.’ Mayfield v. 
Mayfield, 103 So. 3d 968, 972 (Fla. 1st DCA 2012) (quoting Zinovoy v. Zinovoy, 50 So. 3d 763, 
764-65 (Fla. 2d DCA 2010)).” 
 
 5. “The final judgment contains no rationale to the contrary.” 
 
 6. “Accordingly, we agree with [appellant] on this issue and reverse this portion of 
the final judgment.” 
 
 7. “On remand, the court shall establish the parties’ obligations for non-covered 
medical expenses according to their relative financial responsibility for child support.” 
 
Lupola v. Lupola, 41 FLW D2249 (Fla. 1st DCA 2016) 
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Second District 


STATUTE PRESUMES THAT COST OF HEALTH INSURANCE IS REASONABLE 
WHEN IT DOES NOT EXCEED 5% OF GROSS INCOME OF PARENT WHO IS 
RESPONSIBLE FOR PROVIDING COVERAGE AND PERMITS TRIAL COURT TO 
DEVIATE FROM PRESUMED REASONABLE COST ONLY UPON WRITTEN 
FINDING EXPLAINING ITS DETERMINATION WHY ORDERING OR NOT 
ORDERING THE PROVISION OF HEALTH INSURANCE OR THE 
REIMBURSEMENT OF OBLIGEE’S COST FOR PROVIDING HEALTH INSURANCE 
FOR CHILD WOULD BE UNJUST OR INAPPROPRIATE  
 
 The husband appeals the final judgment of dissolution of marriage in favor of the wife. 
He contends that the trial court erred in its award of prospective child support, and the 
determination of marital debt. The parties were married on May 8, 2009, and had one daughter 
during their 3-year marriage. The husband contends and the wife concedes, that the trial court 
erred in determining prospective child support because the child’s health insurance cost exceeds 
5% of the wife’s gross income and the trial court made no factual findings in the final judgment 
explaining the deviation from section 61.13(1)(b), Florida Statutes (2014). The District Court 
held: 
 
 1. “We affirm the final judgment except to the extent discussed below regarding (1) 
the health insurance for the parties’ child with respect to the award of prospective child 
support....” 
 
 2. “Section 61.13(1)(b) provides that every child support order ‘shall contain a 
provision for health insurance for the minor child when health insurance is reasonable in cost and 
accessible to the child.’ ” 
 
 3. “The statute presumes that the cost of health insurance is reasonable when it does 
not exceed five percent of the gross income of the parent who is responsible for providing the 
coverage. Id.” 
 
 4. “The trial court is permitted to ‘deviate from what is presumed reasonable in cost 
only upon a written finding explaining its determination why ordering or not ordering the 
provision of health insurance or the reimbursement of the obligee’s cost for providing health 
insurance for the minor child would be unjust or inappropriate.’ Id.” 
 
 5. “Therefore, we reverse the final judgment with respect to the child’s health 
insurance for the purpose of permitting the trial court to make findings on remand in compliance 
with section 61.13(1)(b) to explain its determination regarding the deviation.” 
 
Cilenti v. Cilenti, 41 FLW D1277 (Fla. 2d DCA 2016) 
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FINAL JUDGMENT ERRONEOUSLY FAILED TO MANDATE THAT WIFE 
PROVIDE CHILD’S HEALTH INSURANCE 
 
 The husband appeals the final judgment of dissolution of marriage in favor of the wife. 
He contends that the trial court erred in its award of prospective child support, and the 
determination of marital debt. The parties were married on May 8, 2009, and had one daughter 
during their 3-year marriage. The husband contends and the wife properly concedes, that the trial 
court erred in determining prospective child support because the child’s health insurance cost 
exceeds 5% of the wife’s gross income and the trial court made no factual findings in the final 
judgment explaining the deviation from section 61.13(1)(b), Florida Statutes (2014). In addition, 
the parties agree that the final judgment erroneously fails to mandate that the Wife provide the 
child’s health insurance. The child support guidelines worksheet attached to the FJ reflects that 
the Wife pays for the child’s health insurance, but the FJ does not obligate her to do so. The 
District Court found: 
 
 1. “Therefore, the trial court on remand must also make any provision of health 
insurance for the child a legal obligation in the final judgment. See Harris v. Harris, 114 So. 3d 
1095, 1096 (Fla. 2d DCA 2013).” 
 
Cilenti v. Cilenti, 41 FLW D1277 (Fla. 2d DCA 2016) 
 
TRIAL COURT ERRED IN FINDING THAT WIFE’S CREDIT CARD DEBT WAS 
MARITAL DEBT WHERE DOCUMENTARY EVIDENCE ESTABLISHED THAT THE 
CREDIT CARD ACCOUNT WAS CLOSED BEFORE PARTIES MARRIED 
 
 The husband appeals the final judgment of dissolution of marriage in favor of the wife. 
He contends that the trial court erred in its award of prospective child support, and the 
determination of marital debt. The trial court found a debt of $55,040 was owed to Universal 
CCD as the result of the use of the Citibank credit card. The original debt was $19,000, and it 
increased to $55,040 due to nonpayment, interest, and penalties. The trial court found that the 
Wife testified that the debt was incurred during the marriage to pay marital expenses and that the 
Husband provided no evidence to contradict that testimony. The District Court found: 
 
 1.  “We affirm the final judgment except to the extent discussed below regarding ... 
(2) the determination that the Wife’s credit card debt of $55,040 was a marital debt.” 
 
 2. “Regarding the marital debt, we conduct a de novo review of the trial court’s 
determination of whether a liability is marital or nonmarital. See Fortune v. Fortune, 61 So. 3d 
441, 445 (Fla. 2d DCA 2011).” 
 
 3. “The Husband is correct that the trial court’s finding that the $55,040 debt is a 
marital debt is erroneous.” 
 
 4. “[T]he trial court failed to recognize that the Wife herself presented documentary 
evidence that contradicted her vague assertion that the Universal debt was all incurred during the 
marriage.” 
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 5. “The Wife did not testify exactly when the original $19,000 debt was incurred 
other than to say during the marriage.” 
 
 6. “And when originally asked for the date of marriage, she vaguely answered ‘ ’09.’ ” 
 
 7. She did not know specifically what the money was used for, other than to say it 
was to keep the household going.” 
 
 8. “Later in her testimony, the Wife admitted that their marriage was in May of 
2009.” 
 
 9. “Wife’s Exhibit 56, a credit report for the Wife, shows the Universal debt of 
$55,040 and that the credit limit had been $19,170.” 
 
 10. “The Wife testified that the report was ‘very accurate.’ ” 
 
 11. “The report shows that the account was opened on April 24, 2001, and that it was 
closed on March 11, 2009.” 
 
 12. “In the final judgment, the trial court found that the parties married on May 8, 
2009; thus, the account was closed before the parties married.” 
 
 13. “Therefore, because the Wife’s account was closed before the parties even 
married, the trial court erred in determining that the account was a marital debt. See 
§61.075(6)(b)(i) (defining nonmarital liabilities to include ‘liabilities incurred by either party 
prior to the marriage’).” 
 
 14. “Therefore, we reverse the equitable distribution and remand for the trial court to 
reconsider the equitable distribution with the Universal debt characterized as nonmarital.” 
 
Cilenti v. Cilenti, 41 FLW D1277 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 


PRIVATE SCHOOL TUITION - COMPETENT SUBSTANTIAL EVIDENCE 
SUPPORTED TRIAL COURT’S FINDING THAT FORMER HUSBAND DID NOT 
HAVE ABILITY TO PAY CHILD’S PRIVATE SCHOOL EXPENSES 
 
 1. “A trial court’s decision on whether to order a parent to pay for a child to attend 
private school is reviewed for an abuse of discretion. Gelman v. Gelman, 24 So. 3d 1281, 1282 
(Fla. 4th DCA 2010).” 
 2. “A court may order a parent to pay for private educational expenses if it finds: (1) 
the parent has the ability to pay for private school; (2) the expenses are in accordance with the 
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family’s customary standard of living; and (3) private school attendance is in the child’s best 
interest. Id. at 1282-83.” 
 
 3. “Here, competent substantial evidence supports the trial court’s finding that the 
former husband did not have the ability to pay for the child’s private school expenses.” 
  
 4. “We therefore affirm on this issue.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
ERROR TO AWARD FEDERAL INCOME TAX DEPENDENCY EXEMPTION TO 
HUSBAND YEARLY WITHOUT EXPLANATION WHERE HUSBAND’S COUNSEL 
HAD REQUESTED THAT EXEMPTION ALTERNATE BETWEEN PARTIES - ERROR 
TO FAIL TO CONDITION DEPENDENCY EXEMPTION ON COMPLIANCE WITH 
CHILD SUPPORT OBLIGATION 
 


The former wife appeals a final dissolution of marriage and a subsequent order 
compelling her compliance with equalizing payments and awarding attorney’s fees. She argues 
the trial court erred in giving the former husband the dependency exemption without 
conditioning it on the former husband’s compliance with his child support obligations, and not 
alternating the dependency exemption between the parties. The former wife argues that the 
former husband’s counsel asked for the exemption to alternate between the parties, and the trial 
court failed to condition the exemption on the former husband being current in his child support 
obligations. The District Court found: 


 
1. “We review a trial court’s decision on which parent can claim a dependency 


exemption for income tax purposes for an abuse of discretion. Salazar v. Salazar, 976 So. 2d 
1155, 1158 (Fla. 4th DCA 2008).” 


 
2. “ ‘Section 61.30(11)(a)(8) authorize[s] the circuit court to consider the impact of 


the dependency exemption in determining the child support award.’ El-Hajji v. El-Hajji, 67 So. 
3d 256, 259 (Fla. 2d DCA 2010).” 


 
3. “ ‘The custodial parent presumptively is entitled to the [tax] exemptions but may 


release them to the noncustodial parent.’ Wamsley v. Wamsley, 957 So. 2d 89, 92 (Fla. 2d DCA 
2007) (citing Harris v. Harris, 760 So. 2d 152, 153 (Fla. 2d DCA 2000)).” 


 
4. “A final judgment awarding a dependency tax exemption ‘must require that the 


exemption be conditional on the paying spouse’s “being current in his support obligations.” ’ 
Fortune, 61 So. 3d at 447 (quoting Wamsley, 957 So. 2d at 92).” 


 
5. “Here, both parents are custodial, but the former wife is the primary custodial 


parent.” 
 
6. “She has a total of 235 overnights with the minor child per year; the former 


husband has a total of 130.” 
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7. “The former husband, however, pays for more of the minor child’s expenses.” 
 
8. “But, the order does not justify why the exemption was given to the former 


husband yearly in light of the former husband’s counsel requesting alternate years and the lack of 
a waiver on the part of the former wife.” 


 
9.  “We therefore reverse and remand the case to the trial court to … condition the 


dependency exemption on the former husband’s compliance with child support obligations and 
reconsider whether the exemption should alternate.” 
 
Abramovic v. Abramovic, 41 FLW D729 (Fla. 4th DCA 2016) 
 
MAGISTRATE IMPOROPERLY FAILED TO RULE ON WIFE’S REQUEST TO 
REQUIRE DAYCARE EXPENSES TO BE PAID THROUGH AN INCOME 
DEDUCTION ORDER 
 
 The wife appeals the trial court’s orders granting in part the husband’s petition for 
modification of child support, ratifying a general magistrate’s report, and denying the wife’s 
exceptions to the report. The District Court held: 
 
 1. “We also find that the magistrate should have ruled on the wife’s request to 
require daycare expenses to be paid through an income deduction order.” 
 
 2. “This request was presented in the wife’s pleadings, in the joint pre-trial 
statement, and at the modification trial.” 
 
 3. “The magistrate’s report, however, reflects that the magistrate never ruled on this 
issue.” 
 
 4. “Additionally, in the wife’s exceptions to the magistrate’s report, the wife pointed 
out the magistrate’s failure to rule on this issue.” 
 
 5. “Therefore, we reverse and remand for the trial court to address this request in the 
first instance. See Harbin v. Harbin, 762 So. 2d 561, 563 (Fla. 5th DCA 2000) (the trial court 
erred in failing to rule on the former wife’s request for attorney’s fees where the request was 
made in her pleadings, in her pretrial statement, at the modification trial, and in a motion for 
rehearing).” 
 
Carlson v. Carlson, 41 FLW D 1307 (Fla. 4th DCA 2016) 
 
MAGISTRATE IMPROPERLY FAILED TO INCLUDE CHILDCARE COSTS IN THE 
CHILD SUPPORT CALCULATION 
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 The wife appeals the trial court’s orders granting in part the husband’s petition for 
modification of child support, ratifying a general magistrate’s report, and denying the wife’s 
exceptions to the report. The District Court held: 
 
 1. “The wife also correctly argues that the magistrate should have included child 
care costs in the child support calculation. See §61.30(7), Fla. Stat. (2014) (‘Child care costs 
incurred due to employment, job search, or education calculated to result in employment or to 
enhance income of current employment of either parent shall be added to the basic obligation.’).” 
 
Carlson v. Carlson, 41 FLW D 1307 (Fla. 4th DCA 2016) 
 
MAGISTRATE ERRED BY INCLUDING ALL OF A DAYCARE DISCOUNT THE 
WIFE RECEIVES BY WORKING AT CHILD’S DAYCARE FACILITY BECAUSE THE 
MAGISTRATE ALREADY IMPUTED A FULL-TIME SALARY TO THE WIFE DUE 
TO THE FINDING THAT THE WIFE WAS UNDEREMPLOYED BY WORKING AT A 
DAYCARE FACILITY 
 
 The wife appeals the trial court’s orders granting in part the husband’s petition for 
modification of child support, ratifying a general magistrate’s report, and denying the wife’s 
exceptions to the report. The District Court held: 
 
 1. “Additionally, the magistrate erred by including all of the $400-per-month 
daycare discount--a 50% discount that the wife receives by working at her child’s daycare 
facility--as income to the wife.” 
 
 2. “Because the magistrate already imputed a full-time salary to the wife due to the 
magistrate’s finding that the wife was underemployed by working at a daycare facility, it 
logically follows that the daycare discount should not have been included in the wife’s income.” 
 
 3. “We reverse and remand for the trial court to correct the error by eliminating the 
$400 discount from the wife’s income altogether.” 
 
 4. “Finally, because we are reversing for a recalculation of the wife’s income, the 
trial court should reconsider the issue of attorney’s fees. See, e.g., Bower v. Hansman, 161 So. 3d 
512, 512 (Fla. 5th DCA 2014) (‘Because a redetermination of Bower’s net income will result in 
an increased disparity in the parties’ respective net incomes, the trial court is also directed to 
reconsider its denial of Bower’s request for attorney’s fees.’).” 
 
Carlson v. Carlson, 41 FLW D 1307 (Fla. 4th DCA 2016) 
 


Fifth District 
 


 


C.  Modification 
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First District 


ADMINISTRATIVE LAW JUDGE IMPROPERLY DEVIATED FROM STATUTORY 
GUIDELINES AND FOUND THAT FATHER WAS RESPONSIBLE FOR NONE OF 
CHILD’S NONCOVERED MEDICAL EXPENSES ON THE BASIS OF THE FATHER’S 
LOW INCOME 
 
 The FL Department of Revenue appeals an order modifying appellee’s child support 
obligation because the ALJ failed to hold Mr. Nunez responsible for paying his 32% share of his 
child’s noncovered medical expenses. The District Court held: 
 
 1. “We reverse the ALJ’s award, a dramatic deviation from the statutory guideline 
amount, because the reasons given for the deviation are insufficient as a matter of law.” 
 
 2. “Section 61.30, Florida Statutes (2014), provides child support guidelines that 
‘presumptively establish[] the amount the trier of fact shall order as child support in ... [a] 
modification of an existing order for such support.’ §61.30(1)(a), Fla. Stat. (2014).” 
 
 3. “The amount of the basic support monthly obligation is determined by reference 
to a chart provided in section 61.30(6), which calculates that obligation on the basis of the 
obligor parents’ combined income and the number of children they share.” 
 
 4. “Each parent is responsible for the amount of that basic obligation that 
corresponds to his or her percentage share of the combined monthly net income.” 
 
 5. “Section 61.30(7) provides that child care costs be added to this basic obligation.” 
 
 6. “Finally, according to section 61.30(8), noncovered medical expenses are added 
to the obligation ‘unless these expenses have been ordered to be separately paid on a percentage 
basis.’ ” 
 
 7. “ ‘[A]s a general rule, if noncovered medical expenses are ordered to be 
separately paid, “absent some logically established rationale in the final judgment to the 
contrary, [they] must be allocated in the same percentage as the child support allocation.” ’ 
Mayfield v. Mayfield, 103 So. 3d 968, 972 (Fla. 1st DCA 2012) (quoting Zinovoy v. Zinovoy, 50 
So. 3d 763, 764-65 (Fla. 2d DCA 2010)). See also §61.13(1)(b), Fla. Stat. (2014).” 
 
 8. “Section 61.30(1)(a), however, provides that the trial court may order payment of 
child support that varies, within five percentage points, from the guideline amount ‘after 
considering all relevant factors, including ... the financial status and ability of each parent,’ but 
may depart from this five percentage point limitation ‘upon a written finding explaining why 
ordering payment of such guideline amount would be unjust or inappropriate.’ ” 
 
 9. “Section 61.30(11)(a) provides grounds upon which the trial court may so deviate, 
including ‘[a]ny other adjustment which is needed to achieve an equitable result which may 
include, but not be limited to, a reasonable and necessary existing expense or debt.’ 
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§61.30(11)(a)11., Fla. Stat. (2014) (emphasis added); see also Dep’t of Revenue v. Jackson, 846 
So. 2d 486, 490 (Fla. 2003) (‘[T]he trial court is vested with discretion to vary the support 
amount after considering all relevant factors, including, but not limited to ... the financial status 
and ability of each parent.’); Finley v. Scott, 707 So. 2d 1112, 1117 (Fla. 1998) (‘The court is 
then to evaluate from the record the statutory criteria of ... the financial status and ability of each 
parent[.]’).” 
 
 10. “In the case before us, the ALJ found that both parents’ combined net monthly 
income was $2,065.93.” 
 
 11. “The total monthly support need was therefore $452. See §61.30(6), Fla. Stat. 
(2014).” 
 
 12. “To this, child care expenses of $120 were added, for a total of $572 in total 
monthly support need.” 
 
 13. “Mr. Nunez’s basic support obligation was $183.04, 32% of $572, corresponding 
with his percentage share of the combined net monthly income.” 
 
 14. “However, even though Mr. Nunez’s share of support was 32% and the mother’s 
was 68%, the trial court held that Mr. Nunez was responsible for paying 0%, and the mother 
100%, of the child’s noncovered medical expenses.” 
 
 15. “The record indicates that the trial court’s sole basis for its finding that Mr. Nunez 
was unable to pay any of his child’s noncovered medical expenses was his remaining net 
monthly income, after child support, of $555.” 
 
 16. “This Court has previously held that low income is not a sufficient basis for 
deviating from the statutory guideline amount because ‘a party’s earnings are already taken into 
consideration when calculating the guideline child support obligation of the party.’ Bolds v. 
Strong, 744 So. 2d 487, 488 (Fla. 1st DCA 1999) (quoting McGhee v. Childress, 724 So. 2d 196, 
197 (Fla. 1st DCA 1999)).” 
 
 17. “In the present case, no evidence was proffered at the administrative hearing to 
support the ALJ’s finding that Mr. Nunez was unable to pay anything toward the child’s 
noncovered medical expenses.” 
 
 18. “The ALJ merely took cursory notice of Mr. Nunez’s net monthly income and his 
affliction with a serious mental illness (bipolar disorder) without receiving any evidence of Mr. 
Nunez’s monthly expenses or costs associated with his disability.” 
 
 19. “Under this Court’s precedents, the ALJ’s reasons for finding Mr. Nunez unable 
to pay any support toward the child’s noncovered medical expenses are insufficient as a matter 
of law.” 
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 20. “In the absence of competent substantial evidence, that finding also constituted an 
abuse of discretion.” 
 
 21. “We emphasize that this Court’s holding here, as in Bolds and McGhee, should 
not be construed as a denial of the trial court’s prerogative to deviate from the statutory support 
guidelines on the basis of an obligor parent’s inability to pay.” 
 
 22. “Rather, we have held, and do hold today, that a trial court must not so deviate 
without making specific findings of fact, based on competent substantial evidence, of such 
inability.” 
 
 23. “A mere notice of the absolute dollar amount of a parent’s net monthly income is 
insufficient to establish inability to pay, but such a finding may be appropriate when the trial 
court receives competent substantial evidence of a parent’s monthly expenses, including 
expenses associated with a serious medical condition. See Bolds, 744 So. 2d at 488 (‘The trial 
court’s unelaborated assertion that the guideline amount would leave Mr. Strong unable to 
support himself because he makes minimum wage does not differ materially from the finding in 
McGhee. Under McGhee, it does not amount to a “specific finding” that would justify a 
deviation from the guideline amount.’) (emphasis added).” 
 
Dep’t of Revenue v. Nunez, 41 FLW D1809 (Fla. 1st DCA 2016) 
 
ADMINISTRATIVE LAW JUDGE IMPROPERLY RESERVED JURISDICTION OVER 
CHILD SUPPORT MODIFICATION CASE AFTER ORDERING DEPARTMENT OF 
REVENUE TO BEGIN DOWNWARD MODIFICATION PROCEEDINGS 
 
 The DOR petitions the court to review a non-final order rendered by an Administrative 
Law Judge (“ALJ”). In this case, Mr. Seeley requested that DOR conduct a review of his child 
support payments pursuant to §409.2564(11)(a), Fla. Stat. DOR conducted the review and denied 
Mr. Seeley’s request. Mr. Seeley then requested an administrative hearing. The ALJ held a 
hearing and found that Mr. Seeley was entitled to a downward modification of his child support 
payments. The ALJ ordered DOR to begin modification proceedings, but reserved jurisdiction 
over the case. DOR petitioned this Court to review the ALJ’s order. DOR contends that it cannot 
comply with the ALJ’s order to begin downward modification proceedings because the ALJ 
reserved jurisdiction over the case. The District Court agreed: 
 1. “We have jurisdiction pursuant to §120.68(1), Florida Statutes, Florida Rule of 
Appellate Procedure 9.030(b)(1)(C) and 9.100(c)(3).” 
 
 2. “Because the ALJ improperly reserved jurisdiction below, we grant the petition.” 
 
 3. “Section 120.569(2)(a), Florida Statutes, states in pertinent part, ‘The referring 
agency shall take no further action with respect to a proceeding under s. 120.57(1), except as a 
party litigant, as long as the division has jurisdiction over the proceeding under s. 120.57(1).’ ” 
 
 4. “As such, DOR cannot begin downward modification proceedings while the ALJ 
retains jurisdiction because doing so would be improper pursuant to 120.659(2)(a).” 
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 5. “We have previously held: 


When DOR determines no modification proceedings are justified, the only issue 
for the ALJ to decide is whether that determination is correct. Thus, an ALJ must 
conduct an evidentiary hearing and make findings as to whether it is appropriate 
to affirm DOR’s determination, or whether the obligor-parent is entitled to 
modification. If the latter, the ALJ should instruct DOR to commence 
modification proceedings based on the ALJ’s factual and legal findings. 


Dep’t of Revenue v. Johnson, 177 So. 3d 697, 699 (Fla. 1st DCA 2015).” 
 
 6. “In the instant case, the ALJ’s reservation of jurisdiction places the parties in 
‘judicial limbo’ because DOR cannot move forward with the downward modification 
proceedings. Id.” 
 
 7. “Although we have held that an ALJ may retroactively modify an existing 
administrative child support order, we have not provided an exception allowing an ALJ to 
reserve jurisdiction in an administrative child support modification case while allowing DOR to 
institute downward modification proceedings. See Dep’t of Revenue v. Wolf, 164 So. 3d 101 (Fla. 
1st DCA 2015).” 
 
 8. “Therefore, we grant the petition and reverse and remand to the ALJ for further 
proceedings consistent with this opinion.” 
 
Florida Dep’t of Revenue v. Seeley, 41 FLW D654 (Fla. 1st DCA 2016) 
 


Second District 


TRIAL COURT ERRED BY MAKING CHILD SUPPORT OBLIGATION 
RETROACTIVE TO DATE BEFORE MODIFICATION PETITION WAS FILED 
 
 The former wife appeals a February 2014 order entered in post-dissolution of marriage 
proceedings between her and her former husband. She also appeals an August 2014 order 
denying her motion to vacate the February 2014 order. The parties were divorced in 2005, they 
have one minor child. In November 2009, the former husband filed a post-judgment emergency 
motion for temporary custody of the child and to prevent the former wife from removing the 
child from the state. The trial court granted that motion in December 2009, temporarily placing 
the child in the custody of the former husband. In June and July 2010 the parties filed competing 
petitions for modification relating to the custody of the child. In November 2011, the trial court 
entered an order on the modification in favor of the former husband but reserving jurisdiction on 
the financial issues. The former wife’s counsel attending the hearing on the financial issues in 
October 2013. The trial court entered an order on the reserved financial issues in February 2014. 
The former wife appeals the February 2014 order in case 2D14-1325, and in that case, this court 
granted her request to relinquish jurisdiction so that she could file in the trial court a motion to 
vacate the February 2014 order. After a hearing, the trial court denied the former wife’s motion 
to vacate by written order in August 2014. The former wife appeals the August 2014 order in 
case 2D14-4216. 
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 The former wife first contends that in the February 2014 order, the trial court erred in 
ordering child support retroactive to December 17, 2009, which predated the former husband’s 
request for child support made in his petition for modification filed on July 28, 2010. In his 
motion for temporary custody filed in November 2009, the former husband did not request that 
child support be paid by the former wife. He was granted temporary custody of the child on 
December 17, 2009. The order suspended the former husband’s child support obligation, but it 
did not order the former wife to pay child support. The parties then filed their competing 
modification petitions in June/July 2010, and in his, the former husband requested child support 
from the former wife. he also requested “credit/repayment of any sums of child support he paid 
after initiating his action to have the minor child returned” to Florida in November 2009, but he 
did not request retroactive child support from the former wife to that date. Yet, the February 
2014 order under review states that the former husband “is entitled to child support from the 
former wife retroactive to the date he received legal custody of the minor child, which was 
December 17, 2009.” The trial court found the former wife’s “child support obligation as of 
December 17th, 2009, to be $533.72 per month.” The District Court held: 
 
 1. “We affirm without comment the August 2014 order denying the former wife’s 
motion to vacate the February 2014 order, but we reverse the February 2014 order based on 
several errors apparent from the face of the order.” 
 
 2. “ ‘Both the relevant statute and case law provide that a retroactive child support 
obligation may not be imposed prior to the filing of a petition seeking a modification.’ Webber v. 
Webber, 56 So. 3d 822, 823 (Fla. 2d DCA 2011) (holding that trial court could not order mother 
to pay child support retroactive to date that child moved in with father when father’s petition for 
modification of child support was filed five months later); see also  §61.14(1), Fla. Stat. (2009 & 
2010) (providing that upon a request for modification, trial court may modify child support 
‘retroactively to the date of filing of the action or supplemental action for modification as equity 
requires’).” 
 
 3. “Here, the former husband sought custody in December 2009, but he did not seek 
a modification of child support at that time.” 
 
 4. “The trial court was bound by his pleading. See Owens v. Eshelman, 712 So. 2d 
472, 473 (Fla. 1st DCA 1998) (‘In a custody proceeding, the court is precluded from entering a 
judgment on any matter outside the issues framed by the pleadings.’).” 
 
 5. “The former husband’s request for modification of child support was not made 
until July 2010, when he sought permanent custody.” 
 
 6. “Therefore, the trial court erred in ordering child support retroactive to December 
2009.” 
 
 7. “We note that the former wife failed to provide this court with a transcript of the 
October 2013 hearing held on the financial issues.” 
 







  169 


 8. “However, the trial court’s ruling that the former husband is entitled to child 
support from the former wife retroactive to the date he received custody of the minor child is an 
error of law that is apparent from the face of the judgment. See Soto v. Soto, 974 So. 2d 403, 404 
(Fla. 2d DCA 2007) (‘[E]ven where the appellant fails to provide a transcript, the absence of a 
transcript does not preclude reversal where an error of law is apparent on the face of the 
judgment.’ (quoting Chirino v. Chirino, 710 So. 2d 696, 697 (Fla. 2d DCA 1998))).” 
 
 9. “The relevant date for purposes of child support is not the date the former 
husband received custody of the child; it is the date the former husband filed a pleading seeking 
modification of child support.” 
 
 10. “Because the legal error is clear from the judgment, we reverse the February 2014 
order on this issue.” 
 
Ivanovich v. Valladarez, 41 FLW D1069 (Fla. 2d DCA 2016) 
 
TEMPORARY SUPPORT ORDER WAS NOT MERGED INTO PRIOR ORDER 
DENYING FORMER HUSBAND’S FIRST PETITION TO MODIFY, AS THAT ORDER 
DID NOT OPERATE AS A FINAL ORDER ON FINANCIAL ISSUES THAT HAD NOT 
YET BEEN DETERMINED IN UNDERLYING DISSOLUTION -- REMAND FOR 
CONSIDERATION OF FORMER HUSBAND’S PLEADINGS TO MODIFY CHILD 
SUPPORT UNDER CORRECT STANDARD APPLICABLE TO MODIFICATIONS OF 
NONFINAL ORDERS 
 
 The former husband appeals a final judgment denying his petition for modification of 
final judgment of dissolution and an order denying his motion to modify temporary support 
order. The former wife argues that the temporary support order was merged into the October 
2014 order denying the former husband’s first petition to modify. The District Court found: 
 
 1. “[T]he October 2014 order was not operating as a final order of the financial 
issues that had not yet been determined in the underlying dissolution.” 
 
 2. “At the time that order was entered, the hearing officer was considering the issue 
of support under the legal standard applicable to modifications of final support orders, not under 
the legal standard applicable to initial determinations of support for purposes of a final support 
order.” 
 
 3. “It is clear that the hearing officer did not intend for the October 2014 ruling to be 
the initial and final determination of child support arising out of the still-pending dissolution 
proceeding.” 
 
 4. “The former husband is entitled to be heard on the dissolution issues that were not 
decided by the trial court in a final order. See Garcell v. Garcell, 151 So. 3d 46 (Fla. 4th DCA 
2014) (holding that wife has a due process right to be heard before a final order was entered in 
dissolution proceedings).” 
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 5. “The trial court erred in ruling that a final order had already been entered on the 
issue of child support and in denying the former husband’s request to modify child support for 
that reason.” 
 
 6. “Accordingly, we reverse the orders and remand for the trial court to consider the 
former husband’s pleadings to modify child support under the correct standard applicable to 
modifications of nonfinal support orders.” 
 
Haritos v. Kampouraki, 41 FLW D1403 (Fla. 2d DCA 2016) 
 
TRIAL COURT ERRED IN GRANTING FORMER HUSBAND CREDIT FOR 
PAYMENTS HE MADE FOR CHILD CARE COSTS RETROACTIVE TO DATE 
PRIOR TO DATE OF MODIFICATION PETITION 
 
 The former wife appeals an order granting child support relief to the former husband. In 
June 2012, the former husband filed a supplemental petition for modification of child support, 
claiming he was entitled to a retroactive reduction in child support because $61.88 in monthly 
child care costs had not been incurred since April of 2009. In September of 2012, he also filed a 
motion for relief, seeking credits against his child support arrears for the child care costs that 
hadn’t been incurred since April of 2009. On June 2, 2015, the trial court entered an order 
granting the former husband’s motion for relief and crediting the former husband with $61.88 
per month from March of 2010 as child care which former wife did not incur. The former wife 
argues that the trial court erred in crediting the former husband $61.88 per month in child care 
costs retroactive to March 2010, as the former husband filed his supplemental petition seeking 
relief in June 2012. The District Court found: 
 
 1. “[T]he trial court erred in granting relief for child care costs retroactive to March 
2010. See §61.14(1)(a), Fla. Stat. (2011) (‘Except as otherwise provided in [section] 61.3(11)(c), 
the court may modify an order of support ... by increasing or decreasing the support ... 
retroactively to the date of the filing of the action or supplemental action for modification as 
equity requires....’); Fayson v. Fayson, 482 So. 2d 523, 525 (Fla. 5th DCA 1986) (‘A trial court 
can only modify support payments prospectively from the time a petition for modification is 
filed.’ (first citing Benson v. Benson, 369 So. 2d 99 (Fla. 5th DCA 1979); and then citing 
Alterman v. Alterman, 208 So. 2d 472 (Fla. 3d DCA 1968))).” 
 
 2. “Accordingly, we reverse the portion of the order on appeal relating to child care 
costs and remand for the trial court to credit the former husband for such costs retroactive to June 
2012.” 
 
 3. “We note that on the same day the trial court entered the order on appeal, June 2, 
2015, the trial court also entered a supplemental judgment on the former husband’s petition, 
crediting the former husband for the child care costs from June 2012 forward.” 
 
 4. “This was proper, and the former wife does not appeal this supplemental final 
judgment.” 
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 5. “In addition, the former wife and the former husband both represent on appal that 
the parties entered into an agreement acknowledging that the trial court ‘erroneously credited 
[f]ormer [h]usband for child care costs from March 2010 through May 2012’ and that the former 
husband ‘is not procedurally entitled to the credit from March of 2010 through May of 2012.’ ” 
 
 6. “Accordingly, our decision is consistent with the trial court’s supplemental final 
judgment as well as the concession by the former husband that the relief he received on this 
matter should be retroactive only to June 2012.” 
 
Bachman v. McLinn, 41 FLW D1671 (Fla. 2d DCA 2016) 
 
IN DENYING DEPARTMENT OF REVENUE’S PETITION FOR MODIFICATION OF 
CHILD SUPPORT, TRIAL COURT ERRED IN CONSIDERAING CHILD’S RECEIPT 
OF SUPPLEMENTAL SECURITY INCOME IN CALCULATING NEED FOR 
SUPPORT 
 
 The Department of Revenue, on behalf of Ms. Shirer, challenges a circuit court denying 
its petition to establish child support for two children against the father. The children in this case, 
T.S. and K.S. were adjudicated dependent in 2012 following a hearing at which both parents 
were represented by counsel. A third child was removed from the parents’ custody in 2000. The 
District Court found: 
 
 1. “Because the trial court failed to follow the procedures established in section 
61.30, Florida Statutes (2013), for determining the guideline child support amount, we reverse.” 
 
 2. “Because of the trial court’s prior order finding that the parents did not have the 
ordinary capacity to pay child support, the Departments petition may be viewed as a request for a 
modification of child support.” 
 
 3. “We review a trial court’s decision regarding whether to modify child support for 
abuse of discretion. Seward v. Fla. Dep’t of Revenue ex rel. McClellan, 794 So. 2d 614, 615 (Fla. 
2d DCA 2001).” 
 
 4. “ ‘A trial court is authorized to modify child support when there has been a 
substantial change in the parties’ circumstances.” 
 
 5. “That change must be significant, material, involuntary and permanent in nature,’ 
id. (quoting Fisher v. Fisher, 722 So. 2d 243, 245 (Fla. 2d DCA 1998)), and any resulting award 
‘must be based upon competent substantial evidence of a party’s net income,’ Hoffman v. 
Hoffman, 98 So. 3d 196, 197 (Fla. 2d DCA 2012).” 
 
 6. “However, where the issue relates to a trial court’s application of the law, our 
review is de novo. Finney v. Finney, 995 So. 2d 579, 581 (Fla. 1st DCA 2008) (‘[A] trial court’s 
discretion concerning child support is subject to the statutory guidelines set forth in section 
61.30....Whether a trial court has complied with the guidelines is a question of law to be 
reviewed de novo.’).” 
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 7. “The trial court made two errors in its consideration of the Department’s 
petition.” 
 
 8. “First, the trial court improperly considered one of the children’s receipt of 
Supplemental Security Income (SSI) in calculating the children’s need for support.” 
 
 9. “Second, the trial court improperly ruled that its prior finding that the Father 
lacked ‘the ordinary capacity’ to pay child support as a result of his mental disability required the 
denial of the Department’s petition.” 
 
 10. “At the hearing, the trial court asked the Department’s counsel whether the SSI 
received by T.S. has been taken into account when calculating the guidelines support figure.” 
 
 11. “Counsel answered in the negative; he explained that it would be improper to do 
so, citing Wallace v. Department of Revenue ex rel. Cutter, 774 So. 2d 804, 806-07 (Fla. 2d DCA 
2000) (explaining that section 61.30(11)(b), Florida Statutes (1997), prohibited a court from 
adjusting a child support award based upon the child’s receipt of SSI).” 
 
 12. “The trial court disagreed, finding that the SSI benefits received by the T.S. were 
‘more than adequate ... to support the needs of these children’ and that Mr. Shirer would owe no 
money ‘either retroactively or currently.’ ” 
 
 13. “Based on this finding, the trial court ruled that it ‘would apply the [SSI] that is 
going to the caregiver.” 
 
 14. “While it is in the name of one child, it exceeds the needs under the guidelines 
that you have filed for both.’ ” 
 
 15. “In the subsequent written order, the trial court again cited as a reason for its 
denial of the Department’s petition that ‘the child, T.S., receives $789.00 Social Security benefits 
based on his own disability.” 
 
 16. “This exceeds the amount of support that the Department proposes....’ ” 
 
 17. “Section 61.30(11)(a)(2) prohibits a court from reducing a parent’s child support 
obligation based upon a child’s receipt of SSI. Wallace, 774 So. 2d at 807; Ford v. Ford, 816 So. 
2d 1193, 1197 (Fla. 4th DCA 2002) (‘[I]ncome to the child in her own right is intended to 
provide additional support due to the child’s special needs and should not serve as a basis to 
reduce the parents’ obligation.’).” 
 
 18. “Accordingly, the trial court erred in denying the petition based on a finding that 
the SSI benefits received by T.S. ‘exceeds the amount of ongoing support the [D]epartment 
proposed to be paid by the Father for both children’ and that ‘[t]here is more than adequate 
income through the federal Social Security benefits to support the needs of both minor   
children.’ ” 







  173 


 
Dep’t of Revenue, o/b/o Shirer v. Shirer, 41 FLW D1904 (Fla. 2d DCA 2016) 
 
TRIAL COURT ALSO ERRED IN RULING THAT ITS PRIOR FINDING THAT THE 
FATHER LACKED THE ORDINARY CAPACITY TO PAY CHILD SUPPORT AS A 
RESULT OF HIS MENTAL DISABILITY REQUIRED DENIAL OF DEPARTMENT’S 
PETITION WITHOUT MAKING FINDINGS REGARDING FATHER’S CURRENT 
ABILITY TO MAINTAIN EMPLOYMENT AND EARN INCOME 
 
 The Department of Revenue, on behalf of Ms. Shirer, challenges a circuit court denying 
its petition to establish child support for two children against the father. The children in this case, 
T.S. and K.S. were adjudicated dependent in 2012 following a hearing at which both parents 
were represented by counsel. A third child was removed from the parents’ custody in 2000. The 
District Court found: 
 
 1. “Because the trial court failed to follow the procedures established in section 
61.30, Florida Statutes (2013), for determining the guideline child support amount, we reverse.” 
 
 2. “Because of the trial court’s prior order finding that the parents did not have the 
ordinary capacity to pay child support, the Departments petition may be viewed as a request for a 
modification of child support.” 
 
 3. “We review a trial court’s decision regarding whether to modify child support for 
abuse of discretion. Seward v. Fla. Dep’t of Revenue ex rel. McClellan, 794 So. 2d 614, 615 (Fla. 
2d DCA 2001).” 
 
 4. “ ‘A trial court is authorized to modify child support when there has been a 
substantial change in the parties’ circumstances.” 
 
 5. “That change must be significant, material, involuntary and permanent in nature,’ 
id. (quoting Fisher v. Fisher, 722 So. 2d 243, 245 (Fla. 2d DCA 1998)), and any resulting award 
‘must be based upon competent substantial evidence of a party’s net income,’ Hoffman v. 
Hoffman, 98 So. 3d 196, 197 (Fla. 2d DCA 2012).” 
 
 6. “However, where the issue relates to a trial court’s application of the law, our 
review is de novo. Finney v. Finney, 995 So. 2d 579, 581 (Fla. 1st DCA 2008) (‘[A] trial court’s 
discretion concerning child support is subject to the statutory guidelines set forth in section 
61.30....Whether a trial court has complied with the guidelines is a question of law to be 
reviewed de novo.’).” 
 
 7. “The trial court made two errors in its consideration of the Department’s 
petition.” 
 
 8. “First, the trial court improperly considered one of the children’s receipt of 
Supplemental Security Income (SSI) in calculating the children’s need for support.” 
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 9. “Second, the trial court improperly ruled that its prior finding that the Father 
lacked ‘the ordinary capacity’ to pay child support as a result of his mental disability required the 
denial of the Department’s petition.” 
 
 10. “At the hearing on the Department’s petition, the trial court declined to order the 
Father to pay child support either currently or retroactively.” 
 
 11. “The trial court ruled that because it had previously determined that the Father did 
not have ‘the ordinary capacity’ to pay child support because of his mental disability, the denial 
of the Department’s petition was required.” 
 
 12. “On appeal, the Department argues that this ruling was an abuse of the trial 
court’s discretion because the trial court failed to make any findings regarding the Father’s 
current ability to maintain employment and to earn income.” 
 
 13. “We agree.” 
 
 14. “Undoubtedly, the trial court could take into account its prior finding that the 
Father lacked ‘the ordinary capacity’ to pay child support because of his mental disability as one 
factor among others in its consideration of the Department’s petition.” 
 
 15. “But this prior finding did not compel the conclusion that the Father could not 
find gainful employment and would never be required to pay child support.” 
 
 16. “Indeed, the trial court’s prior order stated only that because the parents did not 
have ‘the ordinary capacity’ to pay child support, their failure to do so could not be used by the 
Department as evidence of a failure to complete the case plan.” 
 
 17. “It does not follow that if one or both of the parents do earn income, that income 
cannot be considered in determining the ability of the parent so employed to pay child support.” 
 
 18. “Therefore, to the extent that the trial court denied the Department’s petition 
based solely on its earlier ruling about the parents’ ability to earn income, the trial court erred.” 
 
 19. “On its reconsideration of the Department’s petition, the trial court must follow 
the appropriate procedure for the determination of the parents’ incomes.” 
 
 20. “Section 61.30(2) requires the trial court to determine the guideline child support 
figure by determining each parent’s gross monthly income, subtracting the allowable deductions 
to achieve a net income, determining the child support need from the schedules, and multiplying 
the minimum child support need by each parent’s percentage share.” 
 
 21. “In this case, the trial court made no calculations or findings as called for by 
section 61.30(2).” 
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 22. “Because the Father did not appear, the only figures in evidence were those 
supplied by the Department.” 
 
 23. “It is possible that the conclusions drawn by the Department from this evidence 
contributed to the trial court’s errors in resolving this matter.” 
 
 24. “ ‘Child support awards must be based upon competent, substantial evidence of a 
party’s net income.’ Hoffman, 98 So. 3d at 197.” 
 
 25. “Here, the Department relied on the Father’s income earned in three quarters of 
2014--a clear anomaly--to establish his monthly income.” 
 
 26. “The evidence provided by the Department suggests that the Father’s earning 
history is sporadic at best.” 
 
 27. “In addition, his monthly income has been far less than the figure the Department 
suggests.” 
 
 28. “In the absence of any other evidence of the Father’s ability to produce a similar 
level of income in the future, the Department’s evidence falls far short of competent, substantial 
evidence to establish that the Father can earn gross income of $2178 per month.” 
 
 29. “Therefore, it does not follow that the evidence presented presumptively 
establishes the child support guidelines amount at the figure suggested by the Department. Cf 
Rudnick v. Harman, 162 So. 3d 116, 117 (Fla. 4th DCA 2014) (observing ‘that the extraordinary 
elevation in Former Husband’s 2012 income was not regular and continuous, but was instead due 
to a specific non-recurring event’); Alich v. Clapp, 926 So. 2d 467, 468 (Fla. 4th DCA 2006) 
(‘The trial court may only impute a level of income supported by the evidence of employment 
potential and probable earnings based on history, qualifications, and prevailing wages.’); Lauro 
v. Lauro, 757 So. 2d 523, 526 (Fla. 4th DCA 2000) (‘[T]here was no evidence that the husband’s 
income in 1997, which was substantially greater than his average income for the preceding three 
years, would continue.’).” 
 
 30. “Finally, to the extent that the Department may seek to impute income to the 
Father on remand, the trial court should be mindful that the statutory scheme established by the 
legislature allows the trial court to decline to impute income if a parent’s history of 
unemployment or underemployment is the result of ‘physical or mental incapacity or other 
circumstances over which the parent has no control.’ §61.30(2)(b).” 
 
 31. “This may be such a case, although we express no opinion on the issue of 
imputing income to the Father.” 
 
 32. “We reverse the final judgment denying the Department’s petition for 
modification of child support and remand for further proceedings.” 
 
Dep’t of Revenue, o/b/o Shirer v. Shirer, 41 FLW D1904 (Fla. 2d DCA 2016) 







  176 


 
 


Third District 


TRIAL COURT DID NOT ERR IN MODIFYING CHILD SUPPORT OBLIGATION TO 
DATE OF FILING OF PETITION FOR MODIFICATION, RATHER THAN TO DATE 
PRIOR TO FILING OF THE PETITION 
 
  Appellant asserts that the MSA required the court to modify the support obligation 
retroactively to an earlier date than the date of the filing of the petition for modification. The 
District Court held: 
 
 1. “We further hold that the trial court did not err in its order modifying Appellant’s 
child support obligation retroactively to the date of the filing of the petition for modification, 
rather than to a date prior to the filing of the petition, as sought by Appellant. See Cordell v. 
Cordell, 30 So. 3d 647, 649 (Fla. 3d DCA 2010) and cases cited (holding that, as a general rule, 
a modification of child support is retroactive only to the date of the filing of a petition for 
modification).” 
 
 2. “There is no record support for Appellant’s assertion that the Marital Settlement 
Agreement required the court to modify the support obligation retroactively to any earlier date.” 
 
Alvarado v. Dep’t of Revenue o/b/o Alvarado, 41 FLW D1457 (Fla. 3d DCA 2016) 
 


Fourth District 


THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE MAGISTRATE’S 
INCLUSION OF GIFT INCOME TO THE WIFE WHERE WIFE’S FAMILY HAD PAID 
THREE BILLS FOR THE WIFE A SINGLE TIME 
 
 The wife appeals the trial court’s orders granting in part the husband’s petition for 
modification of child support, ratifying a general magistrate’s report, and denying the wife’s 
exceptions to the report. The District Court held: 
 
 1. “We find ... that there was insufficient evidence to support the magistrate’s 
inclusion of gift income to the wife.” 
 
 2. “Income may be ‘imputed based on gifts if the gifts are continuing and ongoing, 
not sporadic, and where the evidence shows that the gifts will continue in the future.’ Rogers v. 
Rogers, 824 So. 2d 902, 903 (Fla. 3d DCA 2002); see also Vorcheimer v. Vorcheimer, 780 So. 
2d 1018, 1019 (Fla. 4th DCA 2001) (error to impute gift income ‘absent evidence that the 
payment would continue in the future’); Ordini v. Ordini, 701 So. 2d 663, 666 (Fla. 4th DCA 
1997) (‘[T]he provisions of chapter 61 are broad enough to include regular gifts in determining 
income for purposes of child support.’).” 
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 3. “Here, the magistrate imputed monthly gift income to the wife, consisting of the 
wife’s $1,594 mortgage payment, $69 air conditioning payment, and $173 car payment, all of 
which the magistrate found were paid by the wife’s family.” 
 
 4. “However, we conclude there was insufficient evidence that the wife’s family 
would regularly pay the entire amount of these expenses.” 
 
 5. “Moreover, the husband elicited no evidence that the wife’s family would 
continue to assist her with paying these expenses in the future.” 
 
 6. “Accordingly, we reverse on this issue and remand for the trial court to exclude 
gifts from the wife’s income and to recalculate child support accordingly.” 
 
 7. “Finally, because we are reversing for a recalculation of the wife’s income, the 
trial court should reconsider the issue of attorney’s fees. See, e.g., Bower v. Hansman, 161 So. 3d 
512, 512 (Fla. 5th DCA 2014) (‘Because a redetermination of Bower’s net income will result in 
an increased disparity in the parties’ respective net incomes, the trial court is also directed to 
reconsider its denial of Bower’s request for attorney’s fees.’).” 
 
Carlson v. Carlson, 41 FLW D 1307 (Fla. 4th DCA 2016) 
 


Fifth District 
 


TRIAL COURT ERRED IN MAKING INCREASED CHILD SUPPORT OBLIGATION 
RETROACTIVE TO DATE PRIOR TO DATE MODIFICATION PETITION WAS 
FILED 
 


The Former Husband appeals the final judgment entered on the Former Wife’s petition 
for modification of the child support obligation and permanent relocation of the parties’ minor 
child. The final judgment increased Former Husband’s monthly child support obligation from 
$228.42 to $610.21, retroactive to June 15, 2012, along with an additional $122 per month to 
cover $5,730 in new arrearages resulting from the retroactive increase.  


The Court found: 
 
1. “We find error only in the calculation of retroactive child support.” 
 
2. “Retroactive child support begins to run from the date the petition for 


modification is filed. Mayfield v. Mayfield, 103 So. 3d 968, 971 (Fla. 1st DCA 2012 (quoting 
Anderson v. Anderson, 609 So. 2d 87, 89 (Fla. 1st DCA 1992)); Stokes v. Huelsman, 770 So. 2d 
701, 702 (Fla. 5th DCA 2000).” 


 
3. “In this case, the trial court set June 15, 2012 as the accrual date for retroactive 


child support, which former husband correctly argues is eleven days too early.” 
 
4. “Because the supplemental petition for modification was not filed with the court 


until June 26, 2012, we remand for recalculation of child support arrearages from the retroactive 
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period beginning on June 26, 2012 and ending on October 3, 2013, when the final judgment was 
entered. See Mayfield, 103 So. 3d at 971; Finch v. Dep’t of Revenue ex rel. John-Jules, 65 So. 3d 
1150, 1151 (Fla. 3d DCA 2011); Newberry v. Newberry, 831 So. 2d 749, 750-51 (Fla. 5th DCA 
2002); Stokes, 770 So. 2d at 702.” 


 
5. “In all other respects, we affirm.” 


 
Tatum v. Triana-Tatum, 41 FLW D180 (Fla. 5th DCA 2016). 


 
 


D.  Enforcement/Defenses 


 
First District 


TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW IN 
FINDING FORMER HUSBAND IN INDIRECT CIVIL CONTEMPT FOR FAILURE TO 
PAY CHILD SUPPORT ARREARAGE AND ATTORNEY’S FEES OF FOMER WIFE 
WHERE NOTICE OF HEARING ON MOTION FOR CONTEMPT DID NOT CONTAIN 
LANGUAGE WARNING FORMER HUSBAND THAT IF HE DID NOT APPEAR AT 
HEARING HE COULD BE ARRESTED AND HELD FOR UP TO FORTY-EIGHT 
HOURS PENDING A HEARING, AS REQUIRED BY FLORIDA FAMILY LAW RULE 
OF PROCEDURE 12.615. 
 
 Respondent filed Motion for Civil Contempt/Enforcement alleging that Petitioner failed 
to pay his court-ordered child support, arrearages and attorneys’ fees.  The court issued an order 
setting a hearing on the motion, but the notice of hearing did not contain language warning 
Petitioner that if he did not appear at the hearing, he could be arrested and held for up to forty-
eight hours pending a hearing, as required by Rule 12.615(b).  Petition did not appear at the 
hearing, the Respondent did, and the court issued an order finding Petitioner in Indirect civil 
contempt for failure to pay “back child support” and attorneys’ fees despite having the ability to 
do so.  The court ordered that Petiitoner could purge himself of the contempt by immediately 
paying $19,522, and issued a writ of bodily attachment to compel Petitioner to appear before the 
court and show cause why he should not be incarcerated until such time he complies with the 
court order. 
 Petitioner was arrested under the authority of the writ.  At some point, he was released 
with instructions to appear before the court at a certain time and place.  A few days later another 
writ of bodily attachment was issued. 
 Petitioner filed a writ of certiorari arguing that the circuit court departed from the 
essential requirements of law by failing to follow Florida Family Law Rule of Procedure 12.615 
when finding him in indirect civil contempt for failure to pay his child support arrearage and the 
attorneys’ fees of the Respondent.  The District Court held: 
 
 1. “We agree.  Accordingly, we grant the petition.” 
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 2. “Under Rule 12.615, a notice of hearing on a motion for civil contempt related to 
family support matters must specify the time and place of the hearing and contain the following 
language:  FAILURE TO APPEAR AT THE HEARING MAY RESULT IN THE COURT 
ISSUING A WRIT OF BODILY ATTACHMENT FOR YOUR ARREST.  IF YOU ARE 
ARRESTED, YOU MAY BE HELD IN JAIL UP TO 48 HOURS BEFORE A HEARING IS 
HELD.” 
 
 3. “When the alleged contemnor fails to appear for the hearing after proper notice, 
the hearing is to proceed for the limited purpose of allowing the movant to make a prima facie 
case of contempt in accordance with Rule 12.615(c)(1).  If the movant meets this burden, the 
court is required to ‘set a reasonable purge amount based on the individual circumstances of the 
parties’ and may issue a writ of bodily attachment for the prupose of having the alleged 
contemnor brought before the court to answer the motion.  After the court hears from both 
parties, the court is to enter an order granting or denying the motion for contempt.  If the order 
grants the motion, it must contain findings that the contemnor had the present ability to pay 
support and willfully failed to do so, and it must contain a recital of the facts on which the 
findings are based.  The court may order a sanction designed to compel compliance with the 
earlier court orders.  Howver, any such coercive sanction must be accompanied by a provision 
that gives the contemnor the opportunity to ‘purge the contempt.’  The court must make a finding 
that the contemnor has the present aility to comply with the purge provision and state the factual 
basis for that finding.” 
 
 4. “The first error in this case took place at the beginning of the process, when 
Petitioner was not warned that his failure to appear at the initial hearing on the motion for 
contempt could result in a writ authorizing his arrest.  Before being placed at risk of arrest, 
Petitioner should have been given the opportunity to appear voluntarily before the court will a 
full appreciation of the likely consequences if he failed to so do.” 
 
 5. “Because it is undisputed that Petitioner has not yet appeared before the judge 
who found him in contempt after the faulty hearing in order to present his defense, the error in 
the lack of notice is not harmless and has not been cured.” 
 
 6. “The result of the faulty initial hearing was not only the issuance of a writ of 
bodily attachment without warning, but also a premature and insufficiently supported finding of 
contempt after an incomplete process.  The rule does not envision a finding of contempt lacks the 
required supportive finding that Petitioner’s failure to pay the previously ordered amount was 
willful, and it lacks the required recital of the factual basis for the court’s determination that 
Petitioner failed to pay while having the ability to do so.” 
 
 7. “These errors might have been corrected or rendered harmless after Petitioner’s 
arrest, at least to the extent a faulty arrest can be rendered harmless, if Petitioner had been taken 
before the judge who issued the contempt order for a hearing on the motion under Rule 
12.615(c)(2)(B).  However, we know from the re-issuance of the writ that Petitioner has not been 
brought before the court for the prupose of completing the process on Respondent’s motion and 
perhaps correcting the earlier errors.” 
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 8. “It appears that the initial procedural misstep of failing to warn Petitioner of the 
consequences of absenting himself from the hearing set in motion a series of violations of the 
rule.  The result is an order finding Petitioner in contempt after an incomplete process that leaves 
Petitioner under a continual threat of arrest unless he immediately pays almost $20,000, even 
though the court has not heard from Petitioner to be sure that he has the present ability to do so 
and even though he has already been arrested once on this matter.” 
 
 9. “Accordingly, we grant the petition before us and quash the order of contempt and 
related writ of bodily attachment.  The trial court is, of course, free to conduct further 
proceedings on Respondent’s motion for contempt after issuance of a notice in compliance with 
Rule 12.615(e).” 
 
Browne v. Blanton-Browne, 41 FLW D2156 (Fla. 1st DCA 2016). 
 


 


 


WHERE FINAL JUDGMENT REQUIRED HUSBAND TO PAY $343.64 IN CHILD 
SUPPORT AND $200 FROM MILITARY REITREMENT PAY EACH MONTH, AND 
HUSBAND GAVE WIFE A CHECK IN AMOUNT OF $343.64 BUT TOLD HER HE DID 
NOT INTEND TO PAY REMAINING $200, HUSBAND COULD NOT BE HELD IN 
CONTEMPT FOR FAILING TO PAY THE $200 -- FINDING OF CONTEMPT FOR 
UNPAID DEBT IS PROPER ONLY IF DEBT IS ALIMONY OR CHILD SUPPORT, 
AND THE ONLY REASONABLE INTERPRETATION WAS THAT CHECK 
TENDERED BY HUSBAND IN THE EXACT AMOUNT OF CHILD SUPPORT 
OBLIGATION WAS A PAYMENT OF CHILD SUPPORT 
 
 The Former Husband appeals from a final order finding him in contempt for failure to 
timely pay an amount due under a final judgment of dissolution of marriage and awarding 
attorney’s fees to the Former Wife. The Former Husband challenges both the finding of 
contempt and the award of fees.  
 The FJ required the Former Husband to pay $343.64 in child support and $200 from his 
military retirement pay each month beginning on December 1, 2014. The Former Husband gave 
the Former Wife a check for $343.64 on Dec. 4, 2014 and told her he did not intend to pay the 
remaining $200. The Former Wife filed a motion for contempt, and the Former Husband paid the 
remaining $200 a couple of weeks later. At the time of the hearing on the Former Wife’s motion, 
the Former Husband remained current on all payments due under the judgment. The trial court 
found that the Former Wife had “elected” to consider the first December payment “as payment 
for the property settlement, and the remainder as child support.” The trial court found the Former 
Husband in contempt for his “refusal to timely pay the $543.64.” 
 1. “We reverse the finding of contempt.” 
 
 2. “A finding of civil contempt is reviewed for abuse of discretion. Kea v. Kea, 839 
So. 2d 903, 904 (Fla. 1st DCA 2003).” 
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 3. “However, a finding of contempt for unpaid debt is proper only if the debt is 
alimony or child support. Kea, 839 So. 2d at 904.” 
 
 4. “Therefore, it is an abuse of discretion to hold a person in contempt for failure to 
comply with a property-settlement provision of a final judgment of dissolution of marriage. Kea, 
839 So. 2d at 904.” 
 
 5. “Here, the former husband paid the former wife the exact amount due for 
December child support three days after it was due and a day before she filed her motion for 
contempt.” 
 
 6. “The only reasonable interpretation of the check is that it was a payment of child 
support.” 
 
 7. “By ratifying the former wife’s decision as something else, the court essentially 
found the former husband in contempt for failing to make a property-settlement payment on 
time.” 
 
 8. “We do not read the trial court’s order as finding the former husband in contempt 
for making his first post-judgment child support payment three days late, but for allegedly failing 
to make the full child support payment until later in the month. To the extent the order might be 
read as finding the former husband in contempt for his late payment, it is still not salvageable 
under the unique facts of this case. The purpose of contempt proceedings is to obtain compliance 
with a court order, not to punish. Bowen v. Bowen, 471 So. 2d 1274, 1278 (Fla. 1985).” 
 
Schneider v. Schneider, 41 FLW D880 (Fla. 1st DCA 2016) 


 


Second District 


Third District 


Fourth District 


Fifth District 
 


 


E.  Amount 


 
First District 


REMAND FOR RECALCULATION OF CHILD SUPPORT WHERE 
ADMINISTRATIVE ORDER ERRONESOULY ALLOWED DEDUCTIONS FOR 
EXPENSES AGAINST GROSS INCOME NOT PERMITTED BY STATUTE. 
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 In a short Opinion with very little facts, the District Court held: 
 
 1. “This is an appeal from a Final Administrative Support Modification Order by the 
Department of Revenue on behalf of Holly Harris.  The Order, rendered on March 8, 2016, 
erroneously allowed Thadius Demetriel Crawford multiple deductions for expenses against his 
gross income not permitted by section 61.30(3), Florida Statutes (2016).” 
 
 2. “Accordingly, we VACATE that Order and REMAND for recalculation of the 
parents’ respective net incomes for purposes of the child support guidelines.  Any underpayment 
of child support made between the erroneous Order of March 8, 2016 and the issuance of this 
opinion shall be awarded as well.” 
 
Dep’t of Rev. o/b/o Harris, v. Crawford, 41 FLW D2375 (Fla. 1st DCA 2016) 
 
ADMINISTRATIVE LAW JUDGE WAS REQUIRED TO ESTABLISH FATHER’S 
CHILD SUPPORT OBLIGATION BASED ON EVIDENCE PRESENTED AT HEARING 
-- BY LIMITING SUPPORT OBLIGATION TO AMOUNTS CONTAINED IN 
PROPOSED ORDER, NOTWITHSTANDING EVIDENCE PRESENTED, THE FINAL 
ADMINISTRATIVE SUPPORT MODIFICATION ORDER WAS CONTRARY TO 
FLORIDA LAW AND NOT SUPPORTED BY COMPETENT, SUBSTANTIAL 
EVIDENCE 
 
 The Florida Department of Revenue raises two issues in this appeal of a Final 
Administrative Support Modification Order determining the child support obligation of 
Appellee, the father. In the first issue, the Department argues that the ALJ erred by concluding 
that he lacked authority to enter a support order exceeding the amounts set forth in the 
Department’s Proposed Order to Modify Administrative Support Order based on new 
information developed at an evidentiary hearing that would increase the father’s child support 
obligation under the statutory child support guidelines. 
 In the second issue, the Department argues that the Final Administrative Support Order is 
not supported by competent, substantial evidence. 
 
 1. “Consistent with our opinion in Department of Revenue v. Reyes, 181 So. 3d 1270 
(Fla. 1st DCA 2015), we resolve both issues by concluding that the ALJ was required to establish 
the father’s child support obligation based on the evidence presented at the hearing.” 
 
 2. “By limiting the father’s child support obligation to the amounts contained in the 
proposed order, notwithstanding the evidence presented, the Final Administrative Support Order 
is contrary to Florida law and not supported by competent, substantial evidence.” 
 
 3. “Accordingly, we vacate the order and remand for further proceedings.” 
 
Dep’t of Revenue v. Mosley and Norris, 41 FLW D955 (Fla. 1st DCA 2016) 
 
IN CALCULATING FATHER’S RETROACTIVE SUPPORT OBLIGATION, 
DEPARTMENT OF REVENUE ERRONEOUSLY USED EVIDENCE RELATED TO 
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FATHER’S CURRENT INCOME, EVEN THOUGH IT POSESSED INFORMATION 
ABOUT HIS INCOME DURING THE RETROACTIVE SUPPORT PERIOD 
 
 Appellant, Mr. Duggan, appeals a child support order and an income deduction order 
entered by the Department of Revenue related to on of his minor children. After the mother and 
the child sought support, the Department gave notice of an administrative support proceeding to 
Mr. Duggan and requested financial information. Mr. Duggan failed to respond, or to provide the 
documentation. And though he was notified of the opportunity to seek a hearing, he did not 
request one. The Department then entered a final administrative support order along with an 
income deduction order. Mr. Duggan now appeals, the District Court held: 
 
 1. “Mr. Duggan waived and failed to preserve most of his appellate arguments after 
ignoring the process offered below. See, e.g., Salters v. Dep’t of Revenue, Child Support 
Enforcement Program ex rel. Mobley, 32 So. 3d 777 (Fla. 2d DCA 2010); Macias v. Dep’t of 
Revenue ex rel. Garcia, 16 So. 3d 985 (Fla. 3d DCA 2009).” 
 
 2. “We affirm with respect to all of Mr. Duggan’s arguments except for the one 
dealing with Mr. Duggan’s retroactive child support obligation.” 
 
 3. “The Department concedes that it got Mr. Duggan’s retroactive child support 
obligation calculation wrong.” 
 
 4. “It used evidence related to Mr. Duggan’s current income to calculate his 
retroactive support obligation, even though it possessed information about his monthly income 
during the retroactive child support period. See Salters, 32 So. 3d at 778-79 (requiring the 
Department to establish the retroactive obligation using income information it possesses from the 
retroactive period); see also §61.30(17)(a), Fla. Stat.” 
 
 5. “We therefore reverse and remand for recalculation of Mr. Duggan’s retroactive 
support obligation and, if necessary, for reissuance of the income deduction order, making 
whatever adjustments are needed to Mr. Duggan’s monthly contribution towards the arrearage.” 
 
Duggan v. State, Dep’t of Revenue, Child Support Enforcement Program ex rel. Huff, 41 
FLW D1812 (Fla. 1st DCA 2016) ERROR TO ORDER HUSBAND TO MAINTAIN LIFE 
INSURANCE POLICY TO SECURE ALIMONY AND CHILD SUPPORT OBLIGATION 
WHERE THERE WAS NO EVIDENCE OF THE AVAILABILITY OR COST OF THE 
INSURANCE 
 
 The former husband challenges the requirement that he maintain a life insurance policy to 
secure the alimony and child support obligations. The District Court found: 
 
 1. “[W]e determine the absence of a parenting plan which included a timesharing 
schedule amounted to fundamental error, and therefore reverse the final judgment for the trial 
court to enter such a timesharing schedule and to recalculate the former husband’s child support 
obligation in consideration of the timesharing schedule.” 
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 2. “Additionally, we reverse the life insurance maintenance requirement because, 
although the trial court did not abuse its discretion in requiring the former husband to maintain a 
life insurance policy to secure the alimony and child support awarded to the former wife, the 
amount of coverage which the former husband was ordered to maintain lacks a sufficient 
evidentiary basis because the record contains no evidence of the availability or cost of the 
insurance or the former husband’s ability to pay that unknown cost. See Kotlarz v. Kotlarz, 21 
So. 3d 892, 893 (Fla. 1st DCA 2009); Shulstad v. Shulstad, 41 Fla. L. Weekly D1219a (Fla. 2d 
DCA May 25, 2016).” 
 
 3.  “The trial court should also make findings on the availability, cost, and the former 
husband’s ability to pay for the life insurance in an amount sufficient to secure the alimony and 
child support obligations.” 
 
Freiha v. Freiha, 41 FLW 1510 (Fla. 1st DCA 2016) 
 
FAILURE TO EXPLAIN DISCREPANCY BETWEEN FIGURES USED ON 
GUIDELINES WORKSHEET AND PARTIES’ MOST RECENT FINANCIAL 
AFFIDAVITS - REMAND FOR RECALCULATION 
 
 The former wife argues that the gross income used on the child support guidelines 
worksheet did not match the figures on the parties’ most recent financial affidavits. The District 
Court agreed with the former wife holding: 
 
 1. “Absent findings explaining the disparity, we cannot determine whether the award 
was made in accordance with the guidelines in section 61.30, Florida Statutes, and we this 
reverse and remand for recalculation. See Smith v. Smith, 996 So. 2d 924, 926 (Fla. 1st DCA 
2008).” 
 
McWilson v. McWilson, 41 FLW D1381 (Fla. 1st DCA 2016) 
 
ERROR TO ADJUST FORMER HUSBAND’S CHILD SUPPORT OBLIGATION 
BASED ON ESTIMATED MONTHLY TRAVEL EXPENSES FOR VISITATION IN 
MANNER THAT RESULTED IN ALLOCATION OF APPROXIMATELY 97% OF 
THOSE EXPENSES TO FORMER WIFE WITHOUT EXPLAINING WHY DISPARATE 
ALLOCATION IS NEEDED TO ACHIEVE EQUITABLE RESULT - ON REMAND, 
COURT MAY DIVIDE TRAVEL EXPENSES ACCORDING TO RATIOS IN 
RECALCULATED CHILD SUPPORT AWARD OR MAKE FINDINGS SUPPORTING 
DIFFERENT ALLOCATION 
 
 1. “Further, the adjustment to the former husband’s child support responsibility 
based on his estimated monthly travel expenses for visitation resulted in an allocation of 
approximately ninety-seven percent of those expenses to the former wife.” 
 
 2. “Visitation travel expenses should be allocated ‘in the same guidelines ratio as 
govern[s] allocation of the other child care expenses, unless the trial court makes findings 
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explaining why a different allocation “is needed to achieve an equitable result.” ’ Miller v. 
Miller, 826 So. 2d 480, 481 (Fla. 1st DCA 2002) (quoting section 60.30, Florida Statutes).” 
 
 3. “On remand, the court may divide the travel expenses according to the ratios in 
the recalculated child support award or make findings to support a differing allocation. Id.” 
 
McWilson v. McWilson, 41 FLW D1381 (Fla. 1st DCA 2016) 
 
 
ADMINISTRATIVE LAW JUDGE HAS SUBJECT MATTER JURISDICTION TO 
ISSUE A FINAL SUPPORT ORDER THAT DEPARTS FROM THE ORIGINAL 
AMOUNT OF CHILD SUPPORT GRANTED IN A PROPOSED ORDER 
 
 1. “Vacated and remanded. See Dep’t of Revenue v. Reyes, 181 So. 3d 1270, 1271 
(Fla. 1st DCA 2015).” 
 
 2. “In previous cases raising the same issue presented here, we have clarified, with 
citation to Reyes, that an Administrative Law Judge has subject matter jurisdiction to issue a final 
support order that departs from the original amount of child support granted in a proposed 
order.” 
 
 3. “Prior support orders founded on this pre-Reyes misinterpretation of the law likely 
have adversely impacted both parents and children.” 
 
 4. “Unfortunately, a majority of parties in these child support cases are self-
represented and do not have the means or the ability to follow the decisions of this Court, and 
may lack knowledge of their rights to petition for modification based on a previous error of law, 
and knowledge of the procedures necessary to secure those rights.” 
 
 5. “In light of Reyes and our clarification of law, we encourage counsel, where 
appropriate to provide appropriate notice of rights and procedures to this class of litigants.” 
 
Dep’t of Revenue v. Ervilus and Ilysse, 41 FLW D1762 (Fla. 1st DCA 2016) 
 
ADMINISTRATIVE LAW JUDGE WAS REQUIRED TO ESTABLISH FATHER’S 
CHILD SUPPORT OBLIGATION BASED ON EVIDENCE PRESENTED AT HEARING 
-- BY LIMITING FATHER’S CHILD SUPPORT OBLIGATION TO AMOUNTS 
CONTAINED IN PROPOSED ORDER, NOTWITHSTANDING EVIDENCE 
PRESENTED, THE FINAL ADMINISTRATIVE SUPPORT ORDER WAS CONTRARY 
TO FLORIDA LAW AND NOT SUPPORTED BY COMPETENT, SUBSTANTIAL 
EVIDENCE 
 
 The Florida Department of Revenue raises two issues in this appeal of a Final 
Administrative Support Modification Order determining the child support obligation of Appellee 
Scotty Weaver, the father. In the first issue, the Department argues that the ALJ erred by 
concluding that he lacked authority to enter a support order exceeding the amounts set forth in 
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the Department’s Proposed Order to Modify Administrative Support Order based on new 
information developed at an evidentiary hearing that would increase the father’s child support 
obligation under the statutory child support guidelines. 
 In the second issue, the Department argues that the Final Administrative Support Order is 
not supported by competent, substantial evidence. 
 
 1. “Consistent with our opinion in Department of Revenue v. Reyes, 181 So. 3d 1270 
(Fla. 1st DCA 2015), we resolve both issues by concluding that the ALJ was required to establish 
the father’s child support obligation based on the evidence presented at the hearing.” 
 
 2. “By limiting the father’s child support obligation to the amounts contained in the 
proposed order, notwithstanding the evidence presented, the Final Administrative Support Order 
is contrary to Florida law and not supported by competent, substantial evidence.” 
 
 3. “Accordingly, we vacate the order and remand for further proceedings.” 
 
Florida Dep’t of Revenue v. Weaver and Knapik, 41 FLW D880 (Fla. 1st DCA 2016) 
 
ERROR TO DENY FORMER HUSBAND’S SUPPLEMENTAL PETITION TO MODIFY 
FINAL JUDGMENT OF DISSOLUTION TO RELFECT TIMESHARING SPLIT, AND 
CHILD SUPPORT MUST BE RECALCULATED. 
 
 Former husband raises four issues on appeal.  In Issue 3 the former husband argues, and 
the former wife concedes, that the final order erroneously reflected a timesharing split of 36% - 
64% when the parties’ timesharing split was actually 40% - 60%. 
 
 1. “We reverse the portions of the final order reflecting this scrivener’s error and 
remand for recalculation of the former husband’s child support payment to reflect the appropriate 
timesharing split.” 
 
Street v. Street, 41 FLW D2100 (Fla. 1st DCA 2016) 


 


Second District 
 


ALTHOUGH CHILD SUPPORT GUIDELINES INCLUDE COSTS OF CHILDREN’S 
INSURANCE AS AN EXPENSE TO FORMER WIFE, FOR CLARITY TRIAL COURT 
SHOULD SPECIFY THAT FORMER WIFE IS TO PROVIDE CHILDREN’S 
INSURANCE. 
 
 In an opinion with little facts, the District Court held: 
 
 1. “[Former husband] complains the final judgment fails to allocate responsibility 
for the children’s uncovered medical and dental costs and it does not provide for the children’s 
health and dental insurance.” 
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 2. “The former wife concedes this was error.  We agree and note that although the 
child support guidelines attached to the final judgment include the cost of the children’s 
insurance as an expense to the former wife, for clarity the trial court should specify in the final 
judgment that the former wife is to provide the children’s insurance.” 
 
Liguori, Jr. v. Liguori, 41 FLW D2116 (Fla. 2nd DCA 2016). 
 
TRIAL COURT ERRED IN CALCULATING NUMBER OF OVERNIGHTS 
ALLOCATED TO EACH PARENT. 
 In an opinion with little facts, the District Court held: 
 
 1. “The former husband next argues, and the former wife concedes that the trial 
court’s calculation regarding the number of overnights allocated to each parent is incorrect.” 
 
 2. “On remand this should also be corrected, and if appropriate, the parties’ child 
support obligations should be recalculated.” 
 
Liguori, Jr. v. Liguori, 41 FLW D2116 (Fla. 2nd DCA 2016). 
 
ERROR TO INCLUDE CHILD CARE COSTS IN CHILD SUPPORT CALCULATION 
WHEN SUCH COSTS ARE NO LONGER BEING INCURRED. 
 
 Former husband argues on appeal that the inclusion of $195.33 in child care costs was not 
supported by the record.  The District Court held: 
 
 1. “We agree.” 
 
 2. “Although the former wife included that figure in her financial affidavit, at the 
final hearing, she testified that she no longer had any child care costs.” 
 
Liguori, Jr. v. Liguori, 41 FLW D2116 (Fla. 2nd DCA 2016). 
 
ERROR TO BASE INCOME CALCULATIONS ON GROSS INCOME REPORTED ON 
HUSBAND’S FINANCIAL AFFIDAVIT WHERE HUSBAND TESTIFIED THAT HE 
HAD SINCE GOTTEN A RAISE AND HAD BEEN RECEIVING ANNUAL BONUSES 
EVERY YEAR FOR SEVERAL YEARS 
 
 Appellant appeals the final judgment of dissolution of her marriage to the appellee. She 
argues the trial court erred in calculating the former husband’s income. The trial court used the 
amount of gross income that the former husband reported on his financial affidavit, although he 
testified that he has since gotten a raise. The former husband also testified that he had been 
receiving a bonus of $7,000 - $9,000 every year since 2009. The trial court found these were not 
guaranteed because they were at the discretion of his employer. The District Court held: 
 
 1. “We reverse and remand for the trial court to correct the income calculation and 
reconsider the final judgment in light of the update.” 
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 2. “[U]nder these circumstances the trial court should have included the bonuses as 
part of the Former Husband’s income. See Drew v. Drew, 27 So. 3d 802, 802 (Fla. 2d DCA 
2010) (‘[W]hen a trial court calculates income for the purpose of awarding child support or 
alimony, it may not exclude from consideration bonuses that are regular and continuous.’).” 
 
 3. “[W]e reverse and remand for the court to recalculate the Former Husband’s 
income and, in light of the updated income figure, reconsider the child support award and 
alimony award as well as the requirement that the Former Wife pay for counseling.” 
 
Edge v. Edge, 41 FLW D1401 (Fla. 2d DCA 2016) 


 
Third District 


TRIAL COURT ERRED IN REJECTING RECOMMENDATIONS REGARDING 
TEMPORARY ALIMONY AND CHILD SUPPORT CONTAINED IN GENERAL 
MAGISTRATE’S REPORT WHERE COMPETENT, SUBSSTANTIAL EVIDENCE 
SUPPORTED MAGISTRATE’S FINDINGS - ONCE A TRIAL COURT APPOINTS A 
MAGISTRATE TO TAKE TESTIMONY AND MAKE FINDINGS, IT LOSES THE 
PREROGATIVE OF SUBSTITUTING ITS JUDGMENT FOR THAT OF THE 
MAGISTRATE 
 
 A general magistrate issued a report recommending that the former husband pay $5,500 
per month in temporary alimony to former wife and $733.14 per month in child support. On 
reviewing exceptions to the general magistrate’s report filed by the former husband, the trial 
court rejected the general magistrate’s recommendation. The District Court found: 
 
 1. “ ‘Once a trial court appoints a magistrate to take testimony and make findings, it 
loses the prerogative of substituting its judgment for that of the magistrate.’ Cerase v. Dewhurst, 
935 So. 2d 575, 578 (Fla. 3d DCA 2006).” 
 
 2. “In such instances, a trial court reviewing a magistrate’s findings and 
recommendations takes on a role similar to that of an appellate court reviewing a trial court’s 
actions.’ Rodriguez v. Reyes, 112 So. 3d 671, 673 (Fla. 3d DCA 2013).” 
 
 3. “If exceptions to the magistrate’s report have been filed, ‘a trial court reviews the 
record to determine whether the magistrate’s factual findings and conclusions are supported by 
competent substantial evidence, and whether the magistrate’s legal conclusions are clearly 
erroneous or whether the magistrate misconceived the legal effect of the evidence.’ Id. (quotation 
and citation omitted).” 
 
 4. “In this case, competent, substantial evidence supported the magistrate’s findings, 
including the income it imputed to the former husband based on the former wife’s unrebutted 
testimony regarding his historical earnings. See Ghay v. Ghay, 954 So. 2d 1186, 1190 (Fla. 2d 
DCA 2007) (‘[T]he Florida Supreme Court and other district courts have suggested that a 
presumption arises from a spouse’s historical earnings that supports a finding the spouse can 
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continue to earn the same amount, absent evidence to the contrary.’) (citing Garfield v. Garfield, 
58 So. 2d 166, 167 (Fla. 1952); Seitz v. Seitz, 471 So. 2d 612 (Fla. 3d DCA 1985)).” 
 
 5. “We therefore reverse the trial court’s decision and remand for further 
proceedings consistent with this opinion. Rodriguez, 112 So. 3d at 674.” 
 
Mata v. Mata, 41 FLW D466 (Fla. 3d DCA 2016) 


 


Fourth District 
 


ERROR TO FAIL TO CORRECTLY CONSIDER PAYROLL DEDUCTIONS FROM 
WIFE’S GROSS INCOME 
 


In this appeal from a final judgment of dissolution of marriage, the former wife raises 
numerous arguments. The former wife argues that the trial court’s child support calculations 
were erroneous. The District Court found: 


 1. “Finally, the record below makes it clear that the trial court’s child support 
calculations were erroneous because it did not correctly consider the payroll deductions from the 
former wife’s gross income.” 


 
 2. “Child support is calculated based on a set of guidelines and a formula, the 


starting point of which is gross income, reduced by deductions allowed by the statute. See 
§61.30(2), Fla. Stat. (2014).” 


 
 3. “This court has explained when a child support determination is 


inadequate: 
A trial court’s final judgment concerning child support is deficient in the absence 
of explicit factual findings concerning the actual income attributable to the 
parties, the amount and source of any imputed income, the probable and potential 
earnings level, and the adjustments to income. A final judgment is facially 
erroneous, requiring remand, where it does not make any findings as to the net 
income of each party as a starting point for calculating child support or explain 
how the calculation was performed. 


Aguirre, 985 So. 2d at 1207 (internal citation omitted).” 
 
 4. “Here, the trial court’s finding of net income for the former husband was 
consistent with the evidence presented.” 
 
 5. “However, the court made no findings as to payroll deductions for the former 
wife, and it is not apparent how the court arrived at its net income figure.” 
 
 6. “We reverse for the trial court to make the necessary findings and to recalculate 
the child support obligation if necessary.” 
 
Castillo Marquez v. Lopez, 41 FLW D593 (Fla. 4th DCA 2016) 
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BONUS ISSUE WAS NOT APPROPRIATELY RAISED ON APPEAL WHERE INITIAL 
BRIEF SIMPLY MADE GENERAL OBJECTION CLAIMING THE WRONG FORM OF 
INCOME WAS USED AND REPLY BRIEF MERELY ARGUED THAT ANNUAL 
BONUS WAS NOT AUTOMATIC - RECORD DOES NOT SUPPORT REVERSAL ON 
THIS ISSUE WHERE HUSBAND FAILED TO PRESENT EVIDENCE THAT HE DID 
NOT RECEIVE BONUS EACH YEAR SINCE PARTIES’ SEPARATION 
 


The former husband first claims that the trial court erred in computing and applying his 
net income when determining child support payments. Specifically, the former husband argues 
that the trial court used his gross income instead of his net income. The District Court held: The 
bonus that the former husband claims should not be considered as part of his net income was 
placed on the financial affidavit entered into evidence by the former husband himself; and, 
further, 
 
 1. “Even if the former husband did not invite the error, he failed to appropriately 
raise it on appeal.” 
 
 2. “Nowhere in the former husband’s initial brief does the word ‘bonus’ appear.” 
 
 3. “This issue was only raised in his reply brief, maintaining that he is not certain to 
receive any year-end bonuses.” 
 
 4. “Matters argued for the first time in a reply brief will not be considered by the 
reviewing court. See McAllister v. Breakers Seville Ass’n, 981 So. 2d 566, 575 (Fla. 4th DCA 
2008).” 
 
 5. “The initial brief’s general objection claiming that the wrong form of income was 
used is not sufficient to raise a claim that the right form was used but calculated incorrectly.” 
 
 6. “In any case, the former husband’s argument in the reply brief is merely that the 
annual bonus is not automatic.” 
 
 7. “However, Appellant has failed to present evidence that he did not receive this 
bonus each year since the separation.” 
 
 8. “Accordingly, the record does not support a reversal on this issue.” 
 
McGlynn v. McGlynn, 41 FLW D741 (Fla. 4th DCA 2016) 
 
CUMULATIVE AMOUNT OF POST-DISSOLUTION MONETARY AWARDS DID NOT 
CONSTITUTE ABUSE OF DISCRETION 
 
 Second, the former husband claims that the cumulative amount of all the post-divorce 
monetary awards is so high as to be an abuse of discretion. The District Court found: 
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 1. “The key question when considering whether the cumulative effect of post-
divorce monetary awards constitute an abuse of discretion is ‘the payor’s ability to survive 
economically.’ Walters v. Walters, 96 So. 3d 972, 977 (Fla. 4th DCA 2012).” 
 
 2. “Here, using the net income as properly determined (including the bonus monies), 
the former husband is left, after paying alimony and child support, including retroactive 
payments, as well as taxes and insurance, with approximately $2,469 per month.” 
 
 3. “This amount is entirely dissimilar from the monthly amounts that were left in the 
cases cited by the former husband, which ranged from only $25 to a maximum of $865.22. See 
Posner v. Posner, 988 So. 2d 128, 129 (Fla. 4t h DCA 2008); Thomas v. Thomas, 418 So. 2d 
316, 317 (Fla. 4th DCA 1982).” 
 
 4. “If receipt of a $16,910 (or more) bonus is not a recurring event, then the former 
husband may have cause to seek modification of the alimony and child support awards from the 
trial court.” 
 
 5. “In the meantime, this issue is not properly before us.” 
 
 6. “Because the former husband’s other arguments regarding the computation of his 
income are not supported by the record, and because the trial court’s conclusion that the former 
husband is left with the ability to survive economically even after making all required payments 
is supported, we affirm the judgment of the trial court.” 
 
McGlynn v. McGlynn, 41 FLW D741 (Fla. 4th DCA 2016) 
 
CHILD SUPPORT WAS IMPROPERLY BASED ON INCORRECT COMPUTATIONS 
OF INCOME 
 
 Appeal of a final judgment of dissolution of marriage. The former wife concedes on 
appeal that the trial court erred in using $39,875.60 as her yearly income. The former wife’s 
actual gross income that the trial court should have used was $44,104.32, as shown on her 2014 
financial affidavit. The former husband’s income was also miscalculated. The trial court used a 
net monthly income of $3114 for the former husband, based on a gross monthly income of 
$4463. The testimony presented, and the agreement of the parties, established that the former 
husband earned $54,010.80 from the start of 2014 - November 14 (46 weeks). That included a 
one-time $7500 bonus. The District Court found that in attempting to remove the bonus and 
annualize the former husband’s income, the trial court apparently divided the $54,010.80 by 46 
weeks, multiplied the result ($1174.15) by 52 weeks to make a full year, and subtracted from the 
result ($61,055.80) the $7500 bonus. The proper method of calculating the former husband’s 
income would have been to take the $54,010.80 year-to-date value, subtract the $7500 at the 
starts (resulting in a $46,510.80 …), then divide by 46 and multiply by 52. The District Court 
further found: 
 
 1. “ ‘The standard of review for a child support award is abuse of discretion.’ 
McKenna v. McKenna, 31 So. 3d 890, 891 (Fla. 4th DCA 2010).” 
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 2. “The trial court’s award of $313 in monthly child support from the former 
husband to the former wife was based on the incorrect computations of income described 
above.” 
 
 3. “It was therefore an abuse of discretion.” 
 
 4. “We reverse and remand for a recalculation of the proper amount of child support 
using a gross monthly income of $3675 ($44,104.32 annual) for the former wife and a gross 
monthly income of $4381 ($52,577.43 annual) for the former husband.” 
 
Henry v. Henry, 41 FLW D1184 (Fla. 4th DCA 2016) 


 
Fifth District 


 
IN APPLYING CHILD SUPPORT GUIDELINES, TRIAL COURT ERRED IN FAILING 
TO DEDUCT MOTHER’S MANDATORY RETIREMENT BENEFITS FROM HER 
GROSS INCOME TO DETERMINE HER NET INCOME 
 
 The mother appeals the trial court’s final judgment establishing paternity and child 
support, and adopting a parenting plan. Both parties appeared pro se below and the father did not 
file a brief in the appeal. The final order directed roughly equal timesharing and joint decision-
making responsibility between the parties and established child support obligations for each 
other. The District Court affirmed the parenting plan, but found:  
 
 1. “We do find error, though, in the trial court’s application of the child-support 
guidelines.” 
 
 2. “The trial court refused to deduct Mother’s mandatory retirement benefits from 
her gross income.” 
 
 3. “Section 61.30(3), Florida Statutes (2012), lists the expenses that parents may 
deduct from their gross income to determine their net income, including ‘mandatory retirement 
payments.’ §61.30(3)(d), Fla. Stat.” 
 
 4. “According to the trial court, ‘Mother presented no evidence that [her retirement 
benefit] payments are, in fact, mandatory.’ ” 
 
 5. “Yet, it is undisputed that Mother is a teacher employed by the Brevard County 
school system; therefore, these payments are mandatory by law. §121.011(h), Fla. Stat. (2016) 
(requiring retirement payments for employees of the State of Florida as of 2011); see Scott v. 
Williams, 107 So. 3d 379, 389-90 (Fla. 2013) (upholding as constitutional, mandatory 
contributions by state employees to the retirement system).” 
 
 6. “We reverse the trial court’s support award and remand for further proceedings to 
determine Mother’s net income.” 







  193 


 
J.N.S. v. A.M.A., 41 FLW D1491 (Fla. 5th DCA 2016) 
 
 


F.  Imputed Income 


 
First District 


Second District 


RECORD SUPPORTS AMOUNT OF INCOME IMPUTED TO THE HUSBAND. 
 
 The former husband argues the trial court’s ongoing child support award is not supported 
by competent, substantial evidence.  The District Court held: 
 
 1. “[Former husband] complains about the amount of income the trial court imputed 
to him; however, the record supports the trial court’s decision.” 
 
Liguori, Jr. v. Liguori, 41 FLW D2116 (Fla. 2nd DCA 2016) 
 
ERROR TO IMPUTE INCOME TO HUSBAND FOR PURPOSE OF CALCULATING 
CHILD SUPPORT WHERE THERE WAS NO EVIDENCE IN RECORD THAT 
HUSBAND WAS VOLUNTARILY UNEMPLOYED 
 
 The wife appeals and the husband cross-appeals various aspects of the amended final 
judgment that dissolved their marriage. The trial court imputed income to the husband for the 
purpose of calculating child support in the amount of $140,000 per year. The husband argues that 
this ruling was error. The District Court held: 
 
 1. “This court has held that imputing income to an unemployed parent for purposes 
of child support is a two-step process. See, e.g., Cash v. Cash, 122 So. 3d 430, 434 (Fla. 2d DCA 
2013); Bator v. Osborne, 983 So. 2d 1198, 1200 (Fla. 2d DCA 2008).” 
 
 2. “First, the court must determine whether the parent’s unemployment is voluntary. 
Cash, 122 So. 3d at 434.” 
 
 3. “If so, the court then determines what level of income to impute. Id.” 
 
 4. “When there is no evidence that a parent is voluntarily unemployed, imputing 
income is error. See §61.30(2)(b), Fla. Stat. (2012) (providing that income shall be imputed to an 
unemployed or underemployed parent ‘if such unemployment or underemployment is found by 
the court to be voluntary on that parent’s part’) (emphasis added); see also Wendel v. Wendel, 
852 So. 2d 277, 284 (Fla. 2d DCA 2003) (reversing imputation of income when the only 
evidence was that the husband had been terminated and had been unable to find a new job 
despite his best efforts); Gildea v. Gildea, 593 So. 2d 1212, 1213 (Fla. 2d DCA 1992) (holding 
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that it was error to impute income to former husband who had been involuntarily terminated 
from his last job, who had been seeking reemployment, but who had not been hired despite 
various interviews); Stebbins v. Stebbins, 754 So. 2d 903, 907 (Fla. 1st DCA 2000) (reversing 
imputation of income for child support purposes when there was no evidence that husband’s 
unemployment was voluntary); Lee v. Lee, 751 So. 2d 741, 744 (Fla. 1st DCA 2000) (reversing 
child support award based on imputed income because the evidence showed that the former 
husband had been fired from his last job and had been unsuccessful in obtaining employment 
despite various interviews).” 
 
 5. “Stated simply, the trial court may not impute income to a parent whose 
unemployment is involuntary.” 
 
 6. “In this case, the only evidence presented at the hearing was that the Husband had 
become involuntarily unemployed from his principal employment with Farm Bureau just days 
before the beginning of the final hearing.” 
 
 7. “The Husband testified that in the days between his termination and the hearing 
he had contacted several acquaintances in the insurance industry about other employment, and he 
had several interviews scheduled.” 
 
 8. “However, despite the Husband’s efforts during the short time since his 
employment was terminated, he was not employed at that time.” 
 
 9. “The Wife offered no evidence that the Husband’s unemployment was anything 
other than involuntary.” 
 
 10. “Therefore, because the only evidence was that the Husband’s unemployment was 
involuntary, the trial court erred by imputing income to the Husband.” 
 
 11. “In her argument, the Wife does not address the statutory requirements for 
imputing income.” 
 
 12. “Instead, she contends that the evidence of the Husband’s very recent earnings 
and his own financial affidavits support the trial court’s ruling.” 
 
 13. “However, regardless of the strength of the evidence concerning the Husband’s 
recent earnings, that evidence is not determinative of the issue in the face of the additional 
evidence--that was undisputed--of the Husband’s involuntary unemployment at the time of the 
final hearing.” 
 
 14. “Accordingly, we must reverse the provisions for child support in the amended 
final judgment.” 
 
 15. “We affirm the remainder of the amended final judgment in all other respects.” 
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 16. “We also affirm the judgment that enforced a portion of the equitable distribution 
scheme.” 
 
 17. “On remand, the trial court must recalculate the Husband’s child support 
obligation based on evidence of his actual employment status and earnings, which may have 
changed during the period since the entry of the amended final judgment.” 
 
 18. “Absent an agreement by the parties, the trial court will very likely need to take 
additional evidence to accomplish this task.” 
 
 19. “Affirmed in part, reversed in part, and remanded for further proceedings.” 
 
Back v. Back, 41 FLW D1696 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 
 


Fifth District 
 
FINAL JUDGMENT REMANDED WHERE ORAL PRONOUNCEMENT 
CONFLICTED WITH WRITTEN FINDINGS AS TO IMPUTATION OF INCOME. 
 
 In an Opinion with little facts, the District Court held: 
 
 1. “On the imputation of income issue, the trial court’s oral pronouncements 
conflicted with the final judgment.  The trial court noted at trial that it would impute income to 
[the Mother] that was higher than minimum wage based on her testimony that she could work as 
a phlebotomist.  In it’s final judgment, the trial court imputed income to [the Mother] based on 
full-time minimum wage employment.  Florida trial courts may impute income to voluntarily 
unemployed parents when computing child support payments.” 
 
 2. “We remand to the trial court with instructions to amend the final judgment to 
reflect imputation of income to [the Mother] based on full-time employment as a phlebotomist.” 
 
Wilkinson v. Wilkinson, 41 FLW D2338 (Fla. 5th DCA 2016) 
 
ERROR TO IMPUTE INCOME TO BOTH PARTIES WITHOUT EVIDENTIARY 
BASIS FOR AMOUNTS IMPUTED OR ANY EXPLANATION 
 
 Appellant timely appeals a Supplemental Final Judgment Modifying Parental 
Responsibility, Visitation or Parenting Plan/Time-Sharing Schedule and Other Relief and 
Rulings on all pending Motions for Contempt. The District Court found: 
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 1. “Second, the trial court erred in imputing income to both parents (for purposes of 
determining child support), without any evidentiary basis for amounts imputed and without any 
explanation of the basis for these findings.” 
 
 2. “On remand, the trial court should allow the parties to present additional evidence 
regarding their respective incomes and determine the appropriate child support amount and 
starting date based on the statutory guidelines found in section 61.30, Florida Statutes (2015).” 
 
Songur v. Songur, 41 FLW D 1154 (Fla. 5th DCA 2016) 
 
TRIAL COURT IMPROPERLY IMPUTED INCOME TO HUSBAND WITHOUT 
EXPLAINING ITS CALCULATION 
 
 Husband appeals the trial court’s final judgment of dissolution of marriage. Husband 
married wife on August 5, 2000, and the parties had two children. Wife filed petition for 
dissolution of marriage on August 23, 2010. Husband had ownership interests in three 
corporations. On appeal, husband argues that the trial court erred in its calculation of child 
support owed to wife. The District Court found: 
 
 1. “When a trial court fails to explain the calculations it used to arrive at the parties’ 
imputed incomes in determining an award of child support, this court has remanded to the trial 
court for clarification. Herring v. Ashby, 869 So. 2d 630, 631 (Fla. 5th DCA 2004); see also 
Todd v. Guillaume-Todd, 972 So. 2d 1003, 1007 (Fla. 4th DCA 2008).” 
 
 2. “In the instant case, the trial court imputed income to Husband without explaining 
its calculations.” 
 
 3. “We reverse the trial court’s final judgment of dissolution as it pertains to the 
calculation of child support....” 
 
Holaway v. O’Toole Holaway, 41 FLW D1576 (Fla. 5th DCA 2016) 
 
RECONSIDERATION OF CHILD SUPPORT AWARD IS APPROPRIATE WHERE 
TRIAL COURT MUST DISTRIBUTE REAL PROPERTY TO FORMER HUSBAND 
WHO MAY THEN HAVE ADDITIONAL OR IMPUTED INCOME FROM THE REAL 
PROPERTY TO BE INCLUDED IN CHILD SUPPORT CALCULATION 
 
 Former husband appealed claiming that the trial court misinterpreted the parties’ 
prenuptial agreement when it determined that the home located at 84 Pennypacker Lane, Palm 
Coast, Florida was former wife’s separate property.  The evidence introduced at trial was 
undisputed and demonstrated that the real estate had ultimately been transferred to former 
husband’s sole name, and that is how it remained titled at the time of trial.   The District Court 
reversed and remanded with directions to amend the final judgment to award the Pennypacker 
home to the former husband.  In so doing, the District Court held: 
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 1. “….[S]ince the distribution of the Pennypacker property to Former Husband may 
result in additional or imputed income to him, we also direct the trial court to reconsider the child 
support award.  The court may receive additional evidence on [this]…matter.” 
 
Colino v. Colino, 41 FLW D1990 (Fla. 5th DCA 2016) 


 


G.  Miscellaneous 


 
First District 


TRIAL COURT DID NOT ABUSE DISCRETION BY DENYING STAY OF ORDER 
GRANTING FORMER WIFE’S MOTION FOR CONTEMPT FOR NON-PAYMENT OF 
CHILD SUPPORT 
 
 Appellant seeks an emergency stay of an order granting the former wife’s eight motion 
for contempt. The lower court granted the former wife’s eighth motion for contempt for non-
payment of child support. The court found that appellant failed to pay any child support since 
January 29, 2016, other than a court ordered purge that came after the former wife’s seventh 
motion for contempt, he is currently $21,607 in arrears. The court found he has had the ability to 
pay and continues to have the ability to pay. The court sentenced appellant to 120 days in county 
jail, suspending the sentence for three days for appellant to pay purge of $4,000. The court found 
appellant has the present ability to pay the purge and denied his motion to stay the order. The 
District Court now finds: 
 
 1. “In deciding the motion for stay, the lower tribunal was to consider the likelihood 
of prevailing on appeal and irreparable harm to the appellant if the motion is not granted. See 
White Constr. Co., Inc. v. State, Dep’t of Transp., 526 So. 2d 998, 999 (Fla. 1st DCA 1988).” 
 
 2. “We review the lower tribunal’s decision on the motion to stay under the ‘highly 
deferential’ abuse of discretion standard. See Sunbeam Television Corp. v. Clear Channel 
Metroplex, Inc., 117 So. 3d 772, 772 (Fla. 3d DCA 2012).” 
 
 3. “ ‘The idea is that the court most familiar with the controversy is in the best 
posture to determine the appropriateness and conditions of a stay.’ Id.” 
 
 4. “Appellant argues that the lower tribunal improperly ruled on the motion for 
contempt without first hearing his pending petition for modification and that it did not make a 
detailed showing that appellant could afford the purge.” 
 
 5. “But counsel for the former wife responds that appellant filed two petitions for 
modification, in 2012 and in 2014, seeking to modify his child support based on a reported 
increase in the number of nights the children spent with him.” 
 
 6. “Since filing the petitions, he has failed to file the proper financial disclosure, set 
mediation, or get the petitions to a hearing.” 
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 7. “Appellant has made only two child support payments since January of 2015, 
when he paid less than the monthly amount, and then in February of this year under threat of 
arrest.” 
 
 8. “Further, appellant’s income has actually increased slightly since entry of the 
original marital settlement agreement.” 
 
 9. “Based on the above facts and history, we find no abuse of discretion in the lower 
tribunal’s order denying the stay.” 
 
Everett v. Everett, 41 FLW D1554 (Fla. 1st DCA 2016) 
 
ERROR TO ORDER HUSBAND TO MAINTAIN LIFE INSURANCE POLICY TO 
SECURE ALIMONY AND CHILD SUPPORT OBLIGATION WHERE THERE WAS 
NO EVIDENCE OF THE AVAILABILITY OR COST OF THE INSURANCE 
 
 The former husband challenges the requirement that he maintain a life insurance policy to 
secure the alimony and child support obligations. The District Court found: 
 
 1. “[W]e determine the absence of a parenting plan which included a timesharing 
schedule amounted to fundamental error, and therefore reverse the final judgment for the trial 
court to enter such a timesharing schedule and to recalculate the former husband’s child support 
obligation in consideration of the timesharing schedule.” 
 
 2. “Additionally, we reverse the life insurance maintenance requirement because, 
although the trial court did not abuse its discretion in requiring the former husband to maintain a 
life insurance policy to secure the alimony and child support awarded to the former wife, the 
amount of coverage which the former husband was ordered to maintain lacks a sufficient 
evidentiary basis because the record contains no evidence of the availability or cost of the 
insurance or the former husband’s ability to pay that unknown cost. See Kotlarz v. Kotlarz, 21 
So. 3d 892, 893 (Fla. 1st DCA 2009); Shulstad v. Shulstad, 41 Fla. L. Weekly D1219a (Fla. 2d 
DCA May 25, 2016).” 
 
 3.  “The trial court should also make findings on the availability, cost, and the former 
husband’s ability to pay for the life insurance in an amount sufficient to secure the alimony and 
child support obligations.” 
 
Freiha v. Freiha, 41 FLW 1510 (Fla. 1st DCA 2016) 
 
ADMINISTRATIVE LAW JUDGE PROPERLY DECLINED TO IMPOSE CURRENT 
CHILD SUPPORT OBLIGATION ON FATHER, WHO WAS GOING TO PRISON 
SHORTLY AFTER THE HEARING--ALJ DID NOT ABUSE DISCRETION IN 
DECLINING TO IMPUTE INCOME TO FATHER 
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 This appeal from a Final Administrative Support Order addresses the child support 
obligations of a prisoner. The ALJ declined to award current child support because the father was 
going to prison shortly after the hearing and, therefore, lacked present ability to pay support. The 
Department urges this Court to reverse the support order and adopt the holding of McCall v. 
Martin, 34 So. 3d 121 (Fla. 4th DCA 2010), which found that the trial court erred in refusing to 
set an initial award for child support under similar circumstances. The District Court held: 
 
 1. “Because we find that the controlling statutes and Florida Supreme Court 
precedent do not permit imputation of income for child-support purposes in these circumstances, 
we decline to follow McCall, certify conflict with McCall, and affirm the order below.” 
 
 2. “Section 61.30, Florida Statutes, sets child-support guidelines and other rules for 
determining a child-support obligation.” 
 
 3. “In determining a parent’s income for this purpose, income can be imputed to an 
unemployed parent ‘if such unemployment ... is found by the court to be voluntary on that 
parent’s part....’ §61.30(2)(b), Fla. Stat.” 
 
 4. “In determining how much income to impute to a voluntarily unemployed parent, 
‘the employment potential and probable earnings level of the parent shall be determined based 
upon his or her recent work history, occupational qualifications, and prevailing earnings level in 
the community if such information is available.’ Id.” 
 
 5. “ ‘A court may impute income to a party who has no income or is earning less 
than is available to him based upon a showing that the party has the capability to earn more by 
the use of his best efforts.’ Koeppel v. Holyszko, 643 Si, 2d 72, 75 (Fla. 2d DCA 1994).” 
 
 6. “The trial court’s decision regarding imputation of income for purposes of 
calculating child-support obligations is reviewed for abuse of discretion. Strassner v. Strassner, 
982 So. 2d 1224, 1225 (Fla. 1st DCA 2008).” 
 
 7. “A court may modify a child-support obligation if there is a ‘substantial change in 
the circumstances of the parties.’ §61.13(1)(a)2., Fla. Stat.; see also §61.14(1)(a), Fla. Stat. 
(permitting court to order decrease or increase in the amount of support ‘as equity requires, with 
due regard to the changed circumstances or the financial ability of the parties’).” 
 
 8. “Although this case does not involve modification of a support order, 
modification is relevant to the issues herein.” 
 
 9. “In Waugh v. Waugh, 679 So. 2d 1 (Fla. 2d DCA 1996), the Second District 
reversed an initial child-support order entered against a parent while he was incarcerated.” 
 
 10. “The Second District noted that ‘there was no showing that the husband had the 
capacity while he was in prison to earn the amount imputed to him.’ Id. at 3.” 
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 11. “The Fifth District applied the principle of Waugh to a case where the prisoner 
sought a modification of a previously imposed support order in Pickett v. Pickett, 709 So. 2d 182 
(Fla. 5th DCA 1998), rejecting the imputation of income to a parent who was scheduled to begin 
a prison sentence shortly after the modification hearing.” 
 
 12. “However, the Fourth District rejected Pickett in Mascola v. Lusskin, 727 So. 2d 
328 (Fla. 4th DCA 1999), holding that commission of a crime is a ‘voluntary act’ resulting in 
unemployment (i.e., incarceration).” 
 
 13. “Moreover, the particular crime committed by the incarcerated parent (soliciting 
the murder of his girlfriend after she became pregnant to avoid any support obligation) 
demanded application of the ‘clean hands doctrine’ to ensure that the incarcerated parent did not 
benefit from his criminal activity. Id. at 332.” 
 
 14. “As such, the Fourth District concluded that support payments should not be 
modified in spite of the imprisonment. Id. at 333.” 
 
 15. “The Supreme Court resolved the conflict between the Fourth and Fifth District in 
Department of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003).” 
 
 16. “The Supreme Court rejected the Pickett rule that support must be modified 
because the incarcerated parent had no ability to pay. Id. at 494.” 
 
 17. “While the Court held that it approved Mascola, it only did so ‘to the extent that it 
provides that an incarcerated parent may not automatically have his or her child support payment 
obligations modified based solely on a reduction in income resulting from incarceration.’ Id.” 
 
 18. “Rather than adopt either the Pickett or the Mascola approach, the Supreme Court 
implemented a procedure to allow the parent seeking modification of a support award due to 
incarceration to file a petition to modify, requiring the trial court to place the petition in abeyance 
until the obligor parent’s release. Id. at 491.” 
 
 19. “Once the parent is released from incarceration, the trial court would hear the 
modification petition, taking into account numerous factors, including ‘any additional 
considerations touching upon the obligor’s attempt, if any, to evade his or her child support 
obligations.’ Id. at 492.” 
 
 20. “The point of Jackson was clearly to address modification of a previously ordered 
child-support obligation when the obligor becomes incarcerated.” 
 
 21. “Jackson resolved this issue by creating a process that explicitly addresses 
modification of a support order.” 
 
 22. “The Jackson opinion mentioned Waugh--involving an initial support order rather 
than a modification--only in the context that Waugh provided the basis for the district court’s 
decision in Pickett.” 
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 23. “The Jackson Court did not mean for its discretion to apply to initial support 
orders.” 
 
 24. “This conclusion is bolstered by a passage in Justice Pariente’s separate opinion, 
which addressed initial support obligations as follows: 


The Department of Revenue (DOR), which is the appellant in both of these 
actions, acknowledges that if the initial child support obligation is established at 
the time that the parent is incarcerated, then it would be error to impute income to 
that parent without showing an independent source of income. 


Jackson, 846 So. 2d at 498 (Pariente, J., concurring in part and dissenting in part).” 
 25. “In supporting this conclusion, Justice Pariente cited Waugh for the proposition 
that the incarcerated parent must have the capacity to earn the imputed amount while in prison. 
Id.” 
 
 26. “It seems that DOR conceded in Jackson that income cannot be imputed to a 
parent incarcerated at the time an initial support obligation is established.” 
 
 27. “The Fourth District in McCall, however, read Jackson differently.” 
 
 28. “The lower court in McCall had declined to make any provision in the final 
judgment of dissolution of marriage for the father’s share of child support, ruling that he was ‘in 
prison and has no income.’ McCall, 34 So. 3d at 122.” 
 
 29. “Although McCall involved an initial support order, it ordered the lower court to 
impute income to the father and to follow the procedure set out in Jackson for enforcement of 
that order. Id. at 123.” 
 
 30. “The tension between a child’s need for support and an incarcerated parent’s 
inability to provide such support is unavoidable.” 
 
 31. “While the McCall court’s solution is not necessarily inconsistent with the 
rationale of Jackson, we find that it is not supported by the holding of Jackson or by statute.” 
 
 32. “Jackson did not, as the McCall court seems to suggest, simply adopt Mascola 
and hold an incarcerated parent is voluntarily unemployed and accordingly cannot have a support 
obligation modified.” 
 
 33. “Nor did the Jackson Court rule that a court errs in declining to impute income to 
an incarcerated parent.” 
 
 34. “Instead, the Jackson Court established a procedure that applies specifically to 
modification requests, and that does not require the court to alter the support obligation in any 
way prior to the completion of the prison sentence.” 
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 35. “Indeed, as Justice Pariente noted, the Jackson Court (not to mention DOR itself) 
acknowledged that it would be error to impute income to an incarcerated parent if the initial 
child-support obligation is established at the time that the parent is incarcerated.” 
 
 36. “It is difficult to conclude that Jackson requires imputation of income when 
imputation in this circumstance was called ‘error.’ ” 
 
 37. “In summary, Jackson does not require imputation of income in this case.” 
 
 38. “We find that the ALJ reasonably applied section 61.30(2)(b) and did not abuse 
his discretion in declining to impute income to the father.” 
 
 39. “In doing so, we certify conflict with McCall.” 
 
Dep’t of Revenue v. Llamas and Duque, 41 FLW D1810 (Fla. 1st DCA 2016) 
 
ADMINISTRATIVE CHILD SUPPORT PROCEEDINGS SHOULD HAVE BEEN 
TERMINATED WHEN DOR WAS SERVED WITH COPY OF FILED CIRCUIT 
COURT PETITION ADDRESSING SUPPORT OBLIGATION WITHIN 20 DAYS 
AFTER RECEIPT OF DOR’s NOTICE OF PROCEEDING; COPY OF CIRCUIT 
COURT PETITION DEEMED SERVED AT TIME OF MAILING AND WAS TIMELY 
SERVED HWEN MAILED WITH 20-DAY PERIOD ALTHOUGH NOT RECEIVED BY 
DOR UNTIL AFTER EXPIRATION OF 20-DAY PERIOD. 
 
 On August 13, 2015 Mr. Johnson received notice from DOR that a proceeding to 
establish administrative support had been initiated against hi.  On September 1, 2015, he filed a 
petition for dissolution of marriage in circuit court that sought a determination regarding child 
support, and mailed a copy of the petition to DOR with a cover letter informing DOR that his 
circuit court case included child custody, timesharing and child support issues, and specifically 
asking DOR to close the administrative proceeding. DOR received the letter and petition on 
September 4, 2015 but moved forward anyway with its administrative case and entered a final 
support order against Mr. Johnson a couple of months later. 
 Mr. Johnson challenges the validity of DOR’s final administrative child support order on 
the basis that DOR’s proceeding should have terminated after he served DOR with a copy of a 
filed circuit court petition addressing support obligations.  The District Court held: 
 
 1. “We agree [with Mr. Johnson] and reverse.” 
 
 2. “This case turns on a question of law and whether service of a copy of a circuit 
court petition is accomplished at the time it is mailed for purposes of §409.2563, Florida 
Statutes, even if it is not physically received by DOR until after the 20-day period for service has 
run.” 
 
 3. “Everyone agrees in this case that Mr. Johnson’s 20-day period for serving a copy 
of a circuit court petition started on August 13, 2015, upon receipt of DOR’s Notice of 
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Proceeding.  Everyone also agrees that nineteen days later, on September 1st, Mr. Johnson 
mailed DOR a copy of the petition he had filed in circuit court in Broward County.” 
 
 4. “Mr. Johnson argues that timely mailing the petition on the 19th day satisfied his 
service requirement.  But DOR’s asserts Mr. Johnson’s letter was two days late because DOR 
received it on the 22nd day after Mr. Johnson received notice of the administrative support 
proceeding.” 
 
 5. “The law requires that DOR halt an administrative support proceeding if the 
parent from whom support is sought files a petition to have the matter head in circuit court and 
“serves DOR with a copy of the petition within 20 days after being served notice of the 
administrative support proceeding.’” 
 
 6. “Section 409.2563, defines the term ‘filed’ for purposes of the statute, but does 
not detail how to ‘serve’ DOR with a copy of the petition.  Instead, a handful of procedure and 
administrative rules establish what Mr. Johnson had to do to complete service of a copy of his 
circuit court petition on DOR.” 
 
 7. “Contrary to DOR’s argument, the rules do not require personal service as if Mr. 
Johnson were formally serving an initial pleading on a party defendant in the circuit court case.  
DOR was not a party to the circuit court case. And, in this case, the notice to DOR contemplated 
by §409.2563(4)(n) is governed by Rule of Judicial Administration 2.516, which addresses how 
almost ‘every other document,’ except an initial pleading, must be served.” 
 
 8. “Rule 2.516 states that service is generally to be accomplished by email, but that 
if a party is not represented by an attorney and has not designated an email address for service, 
then a document can be served by other means.  One way to serve a document by other means is 
‘by mailing it to the party.’  The Rule adds that ‘service by mail is complete upon mailing.’” 
 
 9. “Here, DOR’s notice did not provide an email address for service of Mr. 
Johnson’s petition, nor provide the name of any attorney.  Instead, the notice required Mr. 
Johnson to serve DOR at a physical mailing address. In this case, Mr. Johnson complied with the 
service requirement in §409.2563(4)(n) by mailing a copy of his petition to DOR on the 19th 
day.  At that point, according to §409.2563(4)(n) and DOR’s notice, the administrative support 
proceeding should have ended.  DOR should not have moved forward with its administrative 
case after being served with a copy of Mr. Johnson’s petition, or entered the final order.” 
 
 10. “Accordingly, we REVERSE with directions for DOR to VACATE the final 
administrative support order.” 
 
Johnson v. State, Dep’t of Rev., Child Support Enforcement, 41 FLW D2290 (Fla. 1st DCA 
2016) 
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Second District 


TRIAL COURT ERRED IN RECALCULATING CHILD SUPPORT FROM DATE OF 
FILING RATHER THAN DATE FORMER HUSBAND MOVED OUT OF MARITAL 
RESIDENCE. 
 
 The former husband challenges the trial court’s award of retroactive  child support based 
on a recalculation of its original award of temporary child support.  The District Court held: 
 
 1. “The former wife properly concedes the trial court erred when it recalculated the 
award of temporary child support to the extent it calculated the support from the date of filing 
rather than the date the former husband moved out of the marital residence.” 
 
 2. “We agree the award must be reversed to correct that error.” 
 
Liguori, Jr. v. Liguori, 41 FLW D2116 (Fla. 2nd DCA 2016) 
 
LACK OF FINDINGS REGARDING GROSS INCOME PREVENTS APPELLATE 
COURT FROM DETERMINING WHETHER TRIAL COURT ERRONESOULY 
DEPARTED FROM RELEVANT PARTS OF GUIDELINES 
 
 The former wife appeals a February 2014 order entered in post-dissolution of marriage 
proceedings between her and her former husband. She also appeals an August 2014 order 
denying her motion to vacate the February 2014 order. The parties were divorced in 2005, they 
have one minor child. In November 2009, the former husband filed a post-judgment emergency 
motion for temporary custody of the child and to prevent the former wife from removing the 
child from the state. The trial court granted that motion in December 2009, temporarily placing 
the child in the custody of the former husband. In June and July 2010 the parties filed competing 
petitions for modification relating to the custody of the child. In November 2011, the trial court 
entered an order on the modification in favor of the former husband but reserving jurisdiction on 
the financial issues. The former wife’s counsel attending the hearing on the financial issues in 
October 2013. The trial court entered an order on the reserved financial issues in February 2014. 
The former wife appeals the February 2014 order in case 2D14-1325, and in that case, this court 
granted her request to relinquish jurisdiction so that she could file in the trial court a motion to 
vacate the February 2014 order. After a hearing, the trial court denied the former wife’s motion 
to vacate by written order in August 2014. The former wife appeals the August 2014 order in 
case 2D14-4216. 
 The former wife claims that the trial court erred in failing to making findings regarding 
the parties’ gross incomes or deductions from income in a manner that would allow this court to 
review the trial court’s calculations for purposes of child support. The District Court found: 
 
 1. “ ‘It is well-settled that a trial court errs by failing to make findings of fact 
regarding the parties’ incomes when determining child support.’ Wilcox v. Munoz, 35 So. 3d 136, 
139 (Fla. 2d DCA 2010).” 
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 2. “Specific, ‘findings regarding the parties’ incomes are necessary for a 
determination of whether the support ordered departed from the guidelines and, if so, whether 
that departure was justified.’ Id. (citing Jones v. Jones, 636 So. 2d 867, 867 (Fla. 4th DCA 
1994)).” 
 
 3. “ ‘[T]he failure to include findings regarding the parties’ incomes for purposes of 
child support calculations renders a final judgment facially erroneous, and the absence of a 
transcript does not preclude reversal on that basis.’ Id.” 
 
 4. “The trial court imputed a specific income to the former wife, but the trial court 
did not make specific findings regarding the former husband’s income.” 
 
 5. “The trial court did attach a guidelines worksheet that included specific findings 
of net income for both parties.” 
 
 6. “Thus, the only findings that are absent are findings regarding how the trial court 
arrived at the parties’ net incomes from their gross incomes.” 
 
 7. “The guidelines require the calculation of a party’s net income from gross 
income. See §§61.30(2), Fla. Stat. (2010) (requiring a determination of gross income), 61.30(3) 
(requiring the determination of net income by subtracting certain allowable deductions from 
gross income); see also Pedroza v. Pedroza, 779 So. 2d 616, 618-19 (Fla. 5th DCA 2001) (‘The 
trial court is required to determine net income based upon section 61.30, Florida Statutes, by 
determining “gross income” ... and then subtracting from this figure “allowable deductions”....’); 
Savery v. Savery, 670 So. 2d 1034, 1035 (Fla. 4th DCA 1996) (reversing for trial court to ‘make 
a specific finding as to the parties’ net incomes, derived from their gross incomes minus the 
allowable deductions set forth in section 61.30(3)’).” 
 
 8. “Thus, the lack of findings regarding gross income prevents this court from 
determining whether the trial court erroneously departed from those relevant parts of the 
guidelines, and we reverse the February 2014 order in this regard.” 
 
Ivanovich v. Valladarez, 41 FLW D1069 (Fla. 2d DCA 2016) 
 
TRIAL COURT ERRED IN DIRECTING WIFE TO PAY TRANSPORTATION 
EXPENSES FOR VISITATION RATHER THAN FACTORING THIS EXPENSE INTO 
CHILD SUPPORT 
 
 The former wife appeals a February 2014 order entered in post-dissolution of marriage 
proceedings between her and her former husband. She also appeals an August 2014 order 
denying her motion to vacate the February 2014 order. The parties were divorced in 2005, they 
have one minor child. In November 2009, the former husband filed a post-judgment emergency 
motion for temporary custody of the child and to prevent the former wife from removing the 
child from the state. The trial court granted that motion in December 2009, temporarily placing 
the child in the custody of the former husband. In June and July 2010 the parties filed competing 
petitions for modification relating to the custody of the child. In November 2011, the trial court 
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entered an order on the modification in favor of the former husband but reserving jurisdiction on 
the financial issues. The former wife’s counsel attending the hearing on the financial issues in 
October 2013. The trial court entered an order on the reserved financial issues in February 2014. 
The former wife appeals the February 2014 order in case 2D14-1325, and in that case, this court 
granted her request to relinquish jurisdiction so that she could file in the trial court a motion to 
vacate the February 2014 order. After a hearing, the trial court denied the former wife’s motion 
to vacate by written order in August 2014. The former wife appeals the August 2014 order in 
case 2D14-4216. 
 The former wife argues that the trial court erred in directing her to pay the transportation 
expenses for visitation. The District Court found: 
 
 1. “ ‘[T]he expenses of visitation are part of the parties’ childrearing expenses that 
must be addresses as part of the parties’ child support obligations.’ Perez v. Fay, 160 So. 3d 459, 
466 (Fla. 2d DCA 2015); see also Drakulich v. Drakulich, 705 So. 2d 665, 667 (Fla. 3d DCA 
1998) (‘The expense of transporting the minor child for visitation is a childrearing expense like 
any other.... The expense of transporting the child for visitation must be evaluated within th[e] 
framework [of section 61.30].’).” 
 
 2. “The trial court erred in not factoring this expense into the child support 
calculations, and we reverse for reconsideration of this issue.” 
 
Ivanovich v. Valladarez, 41 FLW D1069 (Fla. 2d DCA 2016) 
 
JUDGMENT WHICH DISSOLVED PARTIES’ MARRIAGE WAS NOT FINAL AS TO 
OTHER ISSUES, INCLUDING EQUITABLE DISTRIBUTION AND CHILD SUPPORT, 
WHICH TRIAL COURT CLEARLY INTENDED TO DETERMINE AT A LATER 
DATE 
 
 The former husband appeals a final judgment denying his petition for modification of 
final judgment of dissolution and an order denying his motion to modify temporary support 
order. The former husband argues on appeal that the trial court erred in concluding that a final 
judgment had been entered in the parties’ initial dissolution proceeding. He contends that the 
final judgment of dissolution entered in June 2013 was not a final order on the issues of equitable 
distribution, child support and alimony and that he was entitled to a final hearing on those issues. 
The District Court found: 
 
 1. “The June 2013 final judgment of dissolution was a partial final judgment insofar 
as the marital status of the parties was concerned. See Galbut v. Garfinkl, 340 So. 2d 470, 473 
(Fla. 1976); Bland v. Bland, 971 So. 2d 210, 212 (Fla. 5th DCA 2007); Shepardson v. 
Shepardson, 820 So. 2d 360, 361 (Fla. 1st DCA 2002).” 
 
 2. “But the judgment was not final as to other issues, such as equitable distribution 
and child support, which the trial court clearly intended to determine at a later date. See generally 
Claughton v. Claughton, 393 So. 2d 1061, 1062 (Fla. 1980) (recognizing that trial court has 
authority to bifurcate dissolution proceedings by granting ‘final dissolution with a reservation of 
jurisdiction to subsequently determine property, custody, and support issues,’ but cautioning that 
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such a practice ‘can cause multiple legal and procedural problems which result in delay and 
additional expense to the litigants’).” 
 
 3. “The former husband was entitled to a final determination on those other issues.” 
 
 4. “The former husband is entitled to be heard on the dissolution issues that were not 
decided by the trial court in a final order. See Garcell v. Garcell, 151 So. 3d 46 (Fla. 4th DCA 
2014) (holding that wife has a due process right to be heard before a final order was entered in 
dissolution proceedings).” 
 
 5. “The trial court erred in ruling that a final order had already been entered on the 
issue of child support and in denying the former husband’s request to modify child support for 
that reason.” 
 
 6. “Accordingly, we reverse the orders and remand for the trial court to consider the 
former husband’s pleadings to modify child support under the correct standard applicable to 
modifications of nonfinal support orders.” 
 
Haritos v. Kampouraki, 41 FLW D1403 (Fla. 2d DCA 2016) 
 


Third District 


TRIAL COURT ERRED BY GRANTING GAL’S MOTION TO COMPEL PAYMENT 
OF HER FEES, AND ORDERING FATHER TO DIVERT $200 OF HIS CHILD 
SUPPORT PAYMENT EACH MONTH DIRECTLY TO THE GAL FOR PAYMENT OF 
HER FEES WITHOUT FINDINGS AS TO PARTIES’ INCOMES, BASIS FOR 
MODIFIED SUPPORT AMOUNT, OR ANY JUSTIFICATION FOR DEPARTURE 
FROM GUIDELINES 
 
 The mother appeals from the trial court’s non-final order granting the GAL’s motion to 
compel payment of the guardian ad litem fees. In February 2016, the court appointed GAL 
moved to compel payment of her fees, which were substantially unpaid since January 2015. The 
trial court granted her motion, directing the father to divert $200 of his child support payment 
each month directly to the GAL. The remainder of his child support payment was to be paid to 
the mother. Additionally, the trial court amended its order requiring the father to pay monthly 
child support to the central depository, to instead direct $100 into the central depository for 
ongoing child support. 
 
 1. “We have jurisdiction. Fla. R. App. P. 9.130(3)(C)(iii); see Garcia v. Garcia, 560 
So. 2d 403 (Fla. 3d DCA 1990).” 
 
 2. “Because the parties apparently failed to arrange for a recording of hearings, if 
any, on the GAL’s motion to compel payment, our review is limited to errors that occur on the 
face of the order. See Mobley v. Mobley, 18 So. 3d 724, 725 (Fla. 2d DCA 2009); Soto v. Soto, 
974 So. 2d 403, 404 (Fla. 2d DCA 2007).” 
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 3. “We reverse and remand with directions.” 
 
 4. “Although there may be evidentiary support below for the trial court’s decision to 
modify the Father’s child support obligation, we are compelled to reverse because the trial 
court’s order does not set forth specific statutory findings as to the parties’ income, the basis for 
the modified support amount, or any justification for a departure from the guidelines. 
§61.30(1)(a), Fla. Stat. (1995); Hooper v. Hooper, 681 So. 2d 833 (Fla. 1st DCA 1996); Jones v. 
Jones, 636 So. 2d 1246 (Fla. 1st DCA 1994); see also, Hardy v. Hardy, 659 So. 2d 1246 (Fla. 1st 
DCA 1995); Wilcox v. Munoz, 35 So. 3d 136, 139 (Fla. 2d DCA 2010) (holding the failure to 
include findings regarding the parties’ incomes for purposes of child support calculations renders 
a judgment facially erroneous, and the absence of a transcript does not preclude reversal on that 
basis).” 
 
 5. “More significant, however, is that part of the order directing the Father to pay a 
portion of the GAL fees directly from his child support obligation.” 
 
 6. “We find this to be error, as child support payments may not be subordinated to 
attorney’s fees, i.e., the court-appointed GAL’s fees. See, e.g., Rotta v. Rotta, 34 So. 3d 107, 108 
(Fla. 3d DCA 2010); Brake v. Sanches-Lopez, 452 So. 2d 1071 (Fla. 3d DCA 1984) (holding an 
attorney’s charging lien is not enforceable against child support payments); compare, Jaeger v. 
Jaeger, 182 So. 3d 697, 698 (Fla. 4th DCA 2015) (holding a charging lien could not be asserted 
against an award of undifferentiated family support where that included child support). See also 
Cortina v. Lorie, 95 So. 3d 467, 468 (Fla. 3d DCA 2012) (finding accrued child support, or child 
support in arrears, become vested rights of the payee and vested obligations of the payor that are 
not subject to retroactive modifications, absent a pleading and proof of compelling 
circumstances).” 
 
 7. “Finally, there are no findings in the order or record on appeal supporting the 
GAL’s requested fees, what those services were or their claimed value. See In re Hollenbeck’s 
Estate, 137 So. 2d 854, 856 (Fla. 3d DCA 1962) (holding the trial court has discretion to allow 
guardian ad litem fees if reasonable under the circumstances, and the party moving for the fees 
has the burden to show through testimony, affidavits or otherwise, the services performed and 
their reasonable value).” 
 
 8. “In addition, there is nothing in the order on appeal or the record before us to 
indicate the trial court made any determination of the Mother’s or Father’s current ability to pay 
the court-appointed guardian fees.” 
 
 9. “We do not dispute that the court-appointed guardian is entitled to payment but 
require that on remand the trial court determine both the party or parties responsible for payment 
of the guardian’s fees and costs and the proper amount due.” 
 
 10. “We therefore reverse that portion of the order on appeal that purports to pay the 
GAL’s outstanding fees from any child support payment, and the child support payments status 
quo ante shall be restored.” 
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 11. “We remand with directions that the trial court consider the evidence supporting 
the GAL’s request for fees and include in any order those findings necessary to justify the grant 
of reasonable fees for specific and documented services rendered, and from whom those fees are 
due.” 
 
 12. “The hearing on the GAL’s motion to compel payment of fees shall not be used as 
a means to modify child support obligations, and those fees, if granted, may not be paid out of 
child support.” 
 
 13. “If either the Father or the Mother files or has filed a petition with the court to 
modify child support, the trial court shall expeditiously hear the matter and include in any order 
rendered the necessary statutory findings pursuant to section 61.30, Florida Statutes (2016).” 
 
Adkins v. Sotolongo, 41 FLW D1780 (Fla. 3d DCA 2016) 
 


Fourth District 


 
TRIAL COURT ABUSED ITS DISCRETION BY ADOPTING HEARING OFFICER’S 
REPORT AND RECOMMENDATION THAT FATHER BE HELD IN CONTEMPT FOR 
FAILING TO PAY CHILD SUPPORT WHERE REPORT WAS NOT SUPPORTED BY 
COMPETENT SUBSTANTIAL EVIDENCE 
 
 Appellant appeals the trial court’s order adopting the Department of Revenue hearing 
officer’s recommendation that appellant committed civil contempt in willfully failing to pay 
child support. The District Court held: 
 
 1. “As acknowledged by the Department, the trial court erred in adopting the hearing 
officer’s report, as it was bereft of pertinent findings of fact.” 
 
 2. “Accordingly, we reverse the trial court, and remand for an evidentiary hearing on 
the matter.” 
 
 3. “This Court reviews a trial court’s finding of contempt for abuse of discretion. 
Wilcoxon v. Moller, 132 So. 3d 281, 286 (Fla. 4th DCA 2014); see also DeMello v. Buckman, 
914 So. 2d 1090, 1093 (Fla. 4th DCA 2005).” 
 
 4. “We hold the trial court abused its discretion in finding Appellant in civil 
contempt.” 
 
 5. “For civil or criminal contempt cases, ‘a party cannot be held in contempt for 
non-compliance with a court order if the party did not have the ability to comply with the court 
order. Thus, before imposing contempt sanctions, a trial court must make an affirmative finding 
that the contemnor had the ability to comply....’ Wilcoxon, 132 So. 3d at 287 (emphasis added) 
(citation omitted).” 
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 6. “ ‘[A] prior judgment establishing the amount of support or alimony to be paid 
creates a presumption that the defaulting party has the ability to pay that amount.’ Bowen v. 
Bowen, 471 So. 2d 1274, 1280 (Fla. 1985).” 
 
 7. “Once the presumption is created, ‘[t]he burden of producing evidence then shifts 
to the defaulting party, who must dispel the presumption of ability to pay....’ Id. at 1278.” 
 
 8. “Should the court find that the defaulting party had the ability to pay, ‘[t]he court 
must then evaluate the evidence to determine whether it is sufficient to justify a finding that the 
defaulting party has willfully violated the court order.’ Id. at 1279.” 
 
 9. “Here, by failing to appear at the hearing on the motion for contempt, Appellant 
failed to dispel the presumption that he had the ability to pay.” 
 
 10. “However, the hearing officer erred in finding that Appellant willfully violated 
the court order to pay child support.” 
 
 11. “As the Department confessed, ‘no evidence was presented to show that 
Appellant had not paid his support so that he could be held in contempt. Nor was any evidence 
presented to establish the arrears owed as adjudicated in the order.’ ” 
 
 12. “As such, the trial court abused its discretion by adopting the hearing officer’s 
recommendation.” 
 
 13. “As a final matter, Appellant in his initial brief argues that this Court should 
‘[i]ssue an Order of Prohibition barring the HO Michael Sullivan and Judge Merrillee Ehrlich 
from any further judicial labor in this matter.’ ” 
 
 14. “He also asks this Court to ‘[o]rder compensation for fees and costs associated 
with improper arrest and detention,’ among other things.” 
 
 15. “There is no evidence in the record that Appellant filed a motion to recuse.” 
 
 16. “Moreover, he failed to preserve any other issues for appellate review. See 
generally Aills v. Boemi, 29 So. 3d 1105 (Fla. 2010) (issues not raised in the lower court are 
waived on appeal unless the error is fundamental).” 
 
 17. “We therefore need not, and in fact cannot, address these secondary requests.” 
 
 18. “Because the trial court reversibly erred by relying on the hearing officer’s 
recommendation which was not supported by competent and substantial evidence, we reverse the 
trial court’s order and remand for an evidentiary hearing on the issue.” 
 
 19. “We deny all other requests for relief made by Appellant in his initial brief.” 
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Alfred v. Dep’t of Revenue, o/b/o Facey, 41 FLW D2672 (Fla. 4th DCA 2016) 
 


TRIAL COURT ERRED IN FAILING TO CONSIDER AWARD OF RETROACTIVE 
CHILD SUPPORT 
 
 The former wife appeals the final judgment of dissolution of marriage. The parties 
proceeded pro se at trial but did not testify in narrative fashion, the trial judge instead asked each 
party questions. Their responses revealed: they have three minor children, the wife is a full-time 
student, pursuing a degree as a surgical technician. She has completed one year of a three-year 
program and the starting pay for a surgical technician is approximately between $15 and $16.61 
an hour. She has no source of income and her monthly expenses are about $2,520. Upon 
finishing school, she will had to repay student loans. The former husband earns $79,221 a year 
and averaged between $25,000 and $29,000 a year in overtime. His monthly rent and utilities are 
$500, and his cell phone service costs $110 a month. Ultimately, the former wife was awarded 
$1,640 in bridge-the-gap alimony, but the court stated during the parties’ testimony that 
permanent alimony was inappropriate. The trial court also awarded prospective child support. 
Former wife filed a timely motion for rehearing, arguing that she should have been awarded 
permanent alimony or durational alimony as well as retroactive child support. The trial court 
denied the motion. The former wife appeals and argues that the trial court erred in awarding 
bridge-the-gap alimony and finding that permanent alimony was inappropriate. Former wife 
argues on appeal that the trial court erred in not awarding retroactive child support. The District 
Court found: 
 
 1. “We ... find that the court must consider in determining retroactive child support, 
including ‘[a]ll actual payments made by a parent to the other parent or the child or third parties 
for the benefit of the child throughout the proposed retroactive period.’ §61.30(17)(b).” 
 
 2. “ ‘A trial court abuses its discretion when it fails to award retroactive support 
from the date of the filing of a petition for dissolution of marriage where there is a need for child 
support and an ability to pay.’ Leventhal v. Leventhal, 885 So. 2d 919, 920 (Fla. 3d DCA 2004); 
see also Kowal v. Tomlinson, 780 So. 2d 172, 173 (Fla. 2d DCA 2001).” 
 
Dickson v. Dickson, 41 FLW D1807 (Fla. 4th DCA 2016) 
 
ADMINISTRATIVE ORDER SETTING FORTH NONCUSTODIAL PARENT’S CHILD 
SUPPORT OBLIGATION, ENTERED AFTER FATHER FAILED TO APPEAR 
BEFORE ADMINISTRATIVE LAW JUDGE FOR EVIDENTIARY HEARING, MUST 
BE REVERSED WHERE FINANCIAL AFFIDAVITS SUBMITTED BY THE PARTIES 
PRESENTED DISPUTED FACTS WHICH AFFECTED THE CALCULATION OF THE 
FATHER’S SUPPORT OBLIGATION 
 
 The father appeals an order issued by the Department of Revenue which sets forth his 
child support obligation. When the father failed to appear before the ALJ for the evidentiary 
hearing, the judge closed the file and relinquished jurisdiction back to the Department without 
making any findings. The father wrote a letter explaining why he missed the hearing and asking 
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that it be rescheduled. The Department did not respond and issued the order on appeal, finding 
the father waived his right to a hearing and calculating his child support obligation without any 
mention of the parties’ timesharing arrangement.  
 
 1. “We vacate the order and remand.” 
 
 2. “A noncustodial parent’s child support obligation is calculated based on the 
financial affidavits submitted by the parties along with any other information available to the 
Department. § 409.2563(5)(a), Fla. Stat. (2015).” 
 
 3. “Here, the father’s financial affidavit claimed the parents have a time-sharing 
arrangement and that, under the arrangement, their child spends nearly forty percent of her time 
at his house.” 
 
 4. “Where a child spends a substantial amount of time with the noncustodial parent 
under a time-sharing arrangement, a reduction in that parent’s child support obligation is 
mandated. Rodriguez v. Medero, 17 So. 3d 867, 871 n.1 (Fla. 4th DCA 2009); see also 
§61.30(11)(b), Fla. Stat. (2015).” 
 
 5. “If an agency enters an order on undisputed evidence, the order must be upheld by 
this court if it is supported by competent, substantial evidence. See Miley v. Dep’t of Revenue ex 
rel. Barker, 23 So. 3d 1284 (Fla. 4th DCA 2010).” 
 
 6. “However, if this court finds that the validity of the agency action depends on 
disputed facts, and there has been no hearing prior to agency action, this court ‘shall’ remand for 
‘further proceedings’ §120.68(7)(a), Fla. Stat. (2016); Brown v. State, Dep’t of Fin. Servs., 899 
So. 2d 1246, 1248 (Fla. 4th DCA 2005) (remanding for an administrative hearing because of the 
‘need to first make credibility and factual determinations concerning appellant’s claims’).” 
 
 7. “We find the validity of the Department’s action depends on disputed facts--
specifically the existence and terms of the parties’ time-sharing arrangement.” 
 
 8. “It is the public policy of this state to encourage separated parents to engage in 
frequent and continuing time-sharing. §61.13(2)(c)1., Fla. Stat. (2015).” 
 
 9. “The Department erred when it failed to conduct an evidentiary hearing because 
the financial affidavits submitted by the parties presented disputed facts which affected the 
calculation of the Father’s support obligation.” 
 
Dillion v. Dep’t of Revenue, Child Support Enforcement Program, 41 FLW D1042 (Fla. 4th  
DCA 2016) 
 
COURT ERRED RE: RETROACTIVE CHILD SUPPORT 
 
 Appeal of a final judgment of dissolution of marriage. The former wife concedes on 
appeal that the trial court erred in using $39,875.60 as her yearly income. The former wife’s 
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actual gross income that the trial court should have used was $44,104.32, as shown on her 2014 
financial affidavit. The former husband’s income was also miscalculated. The trial court used a 
net monthly income of $3114 for the former husband, based on a gross monthly income of 
$4463. The testimony presented, and the agreement of the parties, established that the former 
husband earned $54,010.80 from the start of 2014 - November 14 (46 weeks). That included a 
one-time $7500 bonus. The District Court found that in attempting to remove the bonus and 
annualize the former husband’s income, the trial court apparently divided the $54,010.80 by 46 
weeks, multiplied the result ($1174.15) by 52 weeks to make a full year, and subtracted from the 
result ($61,055.80) the $7500 bonus. The proper method of calculating the former husband’s 
income would have been to take the $54,010.80 year-to-date value, subtract the $7500 at the 
starts (resulting in a $46,510.80 …), then divide by 46 and multiply by 52. The District Court 
affirms without further discussion the trial court’s award of 60/40 timesharing in favor of the 
former wife. The District Court further found: 
 
 1. “Awards of retroactive child support are reviewed for an abuse of discretion. 
Wright v. Wright, 411 So. 2d 1334, 1336 (Fla. 4th DCA 1982).” 
 
 2. “The parties agree that the trial court erred in awarding retroactive child support 
for seventeen months rather than fifteen months because the parties were still living together 
during the extra two months.” 
 
 3. “Additionally, the trial court erred in its determination of the monthly amount of 
child support in two ways.” 
 
 4. “First, the amount of support was determined using the incorrect incomes for the 
parties as described above.” 
 
 5. “On remand, the court should apply the proper gross monthly incomes ... of 
$4381 for the former husband and $3675 for the former wife.” 
 
 6. “Second, the trial court erred in calculating the retroactive child support using the 
60/40 timesharing split that applied to the prospective child support.” 
 
 7. “The child support guidelines worksheet calculates the amount of child support 
based in part on the ‘[p]ercentage of overnight stays with each parent.’ ” 
 
 8. “Although the record does indicate that the children spent time at the former 
wife’s home during the former husband’s timesharing, there is nothing supporting a finding that 
they spent the night at the former wife’s home.” 
 
 9. “The record actually indicates that the parties had a 50/50 split of overnight stays 
during the retroactive period.” 
 
 10. “The amount of retroactive child support and prospective child support should 
therefore differ in the final judgment because the former should be based on a 50/50 split and the 
latter should be based on the 60/40 split.” 
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 11. “We therefore reverse the award of retroactive child support and remand for 
recalculation using the proper incomes for the parties, the proper timesharing for the parties, and 
the proper number of months over which the retroactive child support is owed.” 
 
Henry v. Henry, 41 FLW D1184 (Fla. 4th DCA 2016) 
 
NO ERROR IN DENYING DOWNWARD DEVIATION FROM GUIDELINE CHILD 
SUPPORT AMOUNT 
 
 The father appeals a final judgment of paternity, contending that the trial court abused its 
discretion in (1) denying a deviation from child support guidelines, and (2) awarding the cost of 
“extracurricular” activities where the child had no such activities. The mother cross-appeals (1) 
the refusal of the trial court to include certain restricted stock benefits as part of the father’s 
income when calculating child support, (2) the failure to include child care costs in calculating 
child support, (3) the denial of her request to secure the child support award with life insurance, 
and (4) the denial of an award of attorney’s fees in addition to amounts awarded in previous 
orders. The father argues that the trial court failed to follow Finley v. Scott, 707 So. 2d 1112 (Fla. 
1998), in evaluating whether a deviation from the guidelines was appropriate in this case. 
Specifically, he argues that the trial court erred by incorrectly imposing the burden of proof on 
him, by failing to take judicial notice of the court file and the findings made by the trial court in 
granting the temporary relief, and by incorrectly concluding there was insufficient evidence to 
support a downward deviation from the guideline child support amount. The District Court 
affirmed on all issues, except for the requirement that the father pay the cost of the child’s 
“extracurricular” activities, holding: 
 
 1. “ ‘The stand of review for a child support award is abuse of discretion.’ McKenna 
v. McKenna, 31 So. 3d 890, 891 (Fla. 4th DCA 2010) (citation omitted).” 
 
 2. “Finley is the seminal case in Florida on the appropriate analysis to be used by the 
trial court in determining an initial award of child support and whether it is appropriate to deviate 
from awarding a guideline amount of child support by more than five percent.” 
 
 3. “Finley involved a paternity action between a professional basketball player 
making $266,926 per month and a mother with extremely limited means. Id. at 1114.” 
 
 4. “In Finley, the court explained that the determination of the amount of child 
support to be awarded begins with section 61.30(1)(a), Florida Statutes, which provides, in part: 


(1)(a) The child support guideline amount as determined by this section 
presumptively establishes the amount the trier of fact shall order as child support 
in an initial proceeding for such support or in a proceeding for modification of an 
existing order for such support, whether the proceeding arises under this or 
another chapter. The trier of fact may order payment of child support which 
varies, plus or minus 5 percent, from the guideline amount, after considering all 
relevant factors, including the needs of the child or children, age, station in life, 
standard of living, and the financial status and ability of each parent. The trier of 
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fact may order payment of child support in an amount which varies more than 5 
percent from such guideline amount only upon a written finding explaining why 
ordering payment of such guideline amount would be unjust or inappropriate. 


Id. at 1115-16 (emphasis added).” 
 
 5. “Additionally, the court noted that two other subsections of section 61.30 are 
important to the analysis: subsection (6), which is the table of guideline support amounts; and 
subsection (11)(k), which allows for an equitable adjustment of the minimum child support 
obligation, based on a list of criteria. Id. at 1116.” 
 
 6. “The Finley court held that ‘the schedule for determining the amount of child 
support, presumed to be the amount a trial judge awards under section 61.30(6), is clearly 
rebuttable,’ and section 61.30(11)(k) ‘allows for an equitable adjustment of the minimum child 
support obligation based upon the facts and circumstances of a particular case.’ Id.” 
 
 7. “The court then provided guidance to trial courts in considering deviations from 
the guidelines: 


To assist trial courts in making this fact-intensive decision in future cases, we 
expressly point out that a trial court is to begin its determination of child support 
by accepting the statutorily mandated guideline as the correct amount. The court 
is then to evaluate from the record the statutory criteria of the needs of the child, 
including age, station in life, and standard of living, the financial status and ability 
of each parent, and any other relevant factors. If the trial court then concludes that 
the guideline amount would be unjust or inappropriate and also determines that 
the child support amount should vary plus or minus five percent from the 
guideline amount, the trial court must explain in writing or announce a specific 
finding on the record as to the statutory factors supporting the varied amount. 
Absent an abuse of discretion as to the amount of the variance, the trial court’s 
determination will not be disturbed on appeal if the calculation begins with the 
guideline amount and the variation is based upon the statutory factors. 


Id. at 1117.” 
 
 8. “Further, the court explained: ‘The actual expenditure for the needs of the child is 
evidence the trial court should weigh in determining whether to vary the amount from the 
guideline formula.’ Id. at 1116 (emphasis added).” 
 
 9. “We disagree with the father’s first contention that the trial court erred in 
imposing the burden of proof regarding deviation on him.” 
 
 10. “The contention is premised on the mistaken assertion that the rebuttable 
presumption established by section 61.30(a) is a presumption defined by section 90.303, Florida 
Statutes, as a presumption affecting the burden of producing evidence. See §90.303, Fla. Stat. 
(2014).” 
 
 11. “In establishing child support guidelines, the legislature was clearly expressing 
the strong public policy of this state, emphasizing the importance of protecting children, by 







  216 


assuring that their parents who are not living together provide adequate financial support for 
them. See §61.29, Fla. Stat. (2014).” 
 
 12. “Thus, the presumption establishing the appropriate amount of child support is a 
presumption defined by section 90.304, a presumption affecting the burden of proof. See 
§90.304, Fla. Stat. (2014).” 
 
 13. “ ‘A presumption affecting the burden of proof ... imposes upon the party against 
whom it operates the burden of proof concerning the nonexistence of the presumed fact.’ 
§90.302(2), Fla. Stat. (2015).” 
 
 14. “Thus, the trial court properly placed upon the father the burden of persuasion that 
the presumptive guideline support amount was inappropriate.” 
 
 15. “We also disagree with the father’s contention that the trial court erred by failing 
to take judicial notice of the court file and the findings made by the trial court in granting the 
temporary relief.” 
 
 16. “The fatal flaw in his contention is his failure to ask the trial court to take judicial 
notice of the evidence presented or determinations made during the temporary relief 
proceeding.” 
 
 17. “It is clear from the record that the father expected the trial court to take judicial 
notice of the temporary relief proceedings, but even when the trial court questioned the propriety 
of relying on evidence considered at the temporary relief hearing, the father never asked the 
court to take judicial notice.” 
 
 18. “Thus, the issue was not preserved or argued in the trial court.” 
 
 19. “Although it may have been appropriate for the trial court to take judicial notice 
of the evidence presented at the temporary relief hearing regarding the financial needs of the 
child, our review of the record leads us to conclude that it would have been inappropriate for the 
trial court to take judicial notice that the appropriate amount of child support for the child is 
$4,259.” 
 
 20. “That is because the transcript of the final hearing demonstrates that the evidence 
of the father’s income at the temporary relief hearing was significantly understated from the 
amount established at the final hearing.” 
 
 21. “The father further argues that the mother’s failure to present evidence of the 
child’s needs at the final hearing is an additional reason he is entitled to a downward deviation.” 
 
 22. “To support his contention, the father relies upon our opinion in Johns v. 
Richards, 717 So. 2d 1103 (Fla. 4th DCA 1998).” 
 
 23. “More specifically, the father relies on our statements in Johns that: 
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We agree that the mother in a paternity action has the burden of establishing not 
only her income for the relevant period, but also other relevant facts, such as 
where the child has resided, who has taken care of the child, and what additional 
private or public resources have been utilized to provide for the child. Placing this 
burden on the mother is appropriate, because such information is solely and 
readily available to the mother, and the trial court cannot properly exercise its 
discretion in setting the amount of child support without it. 


Id. at 1105.” 
 
 24. “However, the father’s reliance on Johns is misplaced.” 
 
 25. “The statement quoted above was in the context of a mother seeking retroactive 
child support, where the statute in effect stated that a factor to be considered is ‘[a]ll actual 
payments made by the noncustodial parent to the custodial parent or the child or third parties for 
the benefit of the child throughout the proposed retroactive period.’ Id. at 1104 (emphasis added) 
(quoting §61.30, Fla. Stat. 1997).” 
 
 26. “Although the facts of the case are not discussed in detail, it appears in Johns 
there may have been issues of whether the mother received public assistance, because the father 
asked the trial court to adopt the position of the Fifth District at the time, which was that 
retroactive child support should be awarded on a theory of reimbursement. Id. at 1103.” 
 
 27. “Additionally, the father’s reliance on Johns is not helpful, because, like the 
mother in Johns, the mother in this case did present evidence of where the child has resided, who 
has taken care of the child, and what additional private or public resources have been utilized to 
provide for the child.” 
 
 28. “Thus, we conclude the father has not demonstrated reversible error in the trial 
court’s denial of a downward deviation from the guideline child support amount.” 
 
Gross v. Zimmerman, 41 FLW D1836 (Fla. 4th DCA 2016) 
 
NO ABUSE OF DISCRETION IN FAILING TO ORDER FATHER TO SECURE 
PAYMENT OF CHILD SUPPORT WITH LIFE INSURANCE WHERE MOTHER DID 
NOT PRESENT ANY EVIDENCE TO SUPPORT FINDING THAT CIRCUMSTANCES 
SUGGESTED THIS WAS NECESSARY 
 
 The mother contends on cross-appeal that the trial court abused its discretion in failing to 
order the father to secure payment of the award of child support with life insurance. The court 
determined that the mother had not presented any evidence on this issue. The District Court held: 
 
 1. “To the extent necessary to protect an award of child support, the court may order 
the obligor to purchase or maintain a life insurance policy or a bond, or to otherwise secure the 
child support award with any other assets which may be suitable for that purpose.’ §61.13(1)(c), 
Fla. Stat. (2015).” 
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 2. “ ‘As the statute itself indicates, the circumstances must suggest a necessity for 
such protection, and therefore the trial court should make appropriate findings regarding the 
necessity of insurance protection.’ Guerin v. DiRoma, 819 So. 2d 968, 970 (Fla. 4th DCA 2002); 
Cissel v. Cissel, 845 So. 2d 993, 995 (Fla. 5th DCA 2003).” 
 
 3. “Because the mother presented no evidence to support a finding that 
circumstances suggested a necessity for life insurance protection of the child support award, we 
affirm the trial court on that issue.” 
 
Gross v. Zimmerman, 41 FLW D1836 (Fla. 4th DCA 2016) 
 
NO ERROR IN REFUSING TO CONSIDER RESTRICTED STOCK UNITS RECEIVED 
BY FATHER AS PART OF HIS INCOME FOR PURPOSES OF CHILD SUPPORT 
GIVEN UNREBUTTED TESTIMONY BY FORENSIC ACCOUNTANT THAT THE 
RSUs WERE NON-INCOME PRODUCING ASSETS AND WERE MORE LIKE 
RETIREMENT BENEFITS 
 
 On cross-appeal, the mother contends that the trial court erred in refusing to consider the 
RSUs (restricted stock units) received by the father as part of his income for purposes of child 
support. The RSUs are promises by the father’s employer to deliver shares of the employer’s 
company stock in the future. The District Court found: 
 
 1. “The forensic accountant did not treat them as income for the purposes of child 
support because they were non-income producing assets and were more like retirement benefits.” 
 
 2. “The trial court accepted the accountant’s unrebutted testimony, which provided 
competent substantial evidence for the court’s determination to exclude those payments as 
income for the child support calculation.” 
 
 3. “Without the RSUs, the father’s income still exceeded $!60,000 per month, 
clearly enough to pay sufficient child support for his daughter.” 
 
 4. “Thus, we affirm on that issue.”  
 
Gross v. Zimmerman, 41 FLW D1836 (Fla. 4th DCA 2016) 
 
 


Fifth District 
 


TRIAL COURT ERRED IN FAILING TO ADDRESS FORMER WIFE’S REQUEST 
FOR CHILD SUPPORT RETROACTIVE TO DATE OF SEPARATION 
 
 The former wife appeals a final judgment dissolving her marriage to former husband. No 
transcript of the trial has been provided, nor has a statement of the evidence or proceedings 
settled and approved pursuant to Florida Rule of Appellate Procedure 9.200(b)(4). The District 
Court found: 
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 1. “Even in the absence of a transcript, we review these cases closely.” 
 
 2. “Our review is limited, though, to error appearing on the face of the final 
judgment or in the pleadings and other matters in the record. Mayfield v. Mayfield, 929 So. 2d 
671, 672 (Fla. 5th DCA 2006).” 
 
 3. “Most of Former Wife’s arguments either cannot be substantiated without a 
transcript or are, in fact, refuted by the limited record provided.” 
 
 4. “Yet we do find reversal is required on one issue of substance--the trial court’s 
failure to address Former Wife’s request for child support retroactive to the date of separation.” 
 
 5. “We remand for the trial court to determine Former Husband’s liability, if any, for 
retroactive child support.” 
 
 6. “In all other respects, we affirm.” 
 
Tramble v. Tramble, 41 FLW D1489 (Fla. 5th DCA 2016) 
 
TRIAL COURT ERRED IN FAILING TO MAKE FINDINGS REGARDING FATHER’S 
POTENTIAL EARNING ABILITY AND FAILING TO ADDRESS WHETHER HE IS 
VOLUNTARILY UNDEREMPLOYED 
 
 The mother appeals the trial court’s final judgment establishing paternity and child 
support, and adopting a parenting plan. Both parties appeared pro se below and the father did not 
file a brief in the appeal. The final order directed roughly equal timesharing and joint decision-
making responsibility between the parties and established child support obligations for each 
other. The District Court affirmed the parenting plan, but found:  
 
 1. “Additionally, the court failed to make sufficient findings related to Father’s 
income.” 
 
 2. “The trial court’s order credits Father, as a truck driver at his family business, 
with a gross income of $1200 per month--less than minimum wage, assuming full-time work.” 
 
 3. “The order does not make the required findings on Father’s potential earning 
ability or address whether he is voluntarily underemployed. See Aguirre v. Aguirre, 985 So. 2d 
1203, 1207 (Fla. 4th DCA 2008).” 
 
 4. “We also remand for further findings as to Father’s probable and potential future 
earnings.” 
 
J.N.S. v. A.M.A., 41 FLW D1491 (Fla. 5th DCA 2016) 
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ERROR TO ORDER FORMER HUSBAND TO PAY $100 PER MONTH TOWARD 
CHILD SUPPORT ARREARAGE WHERE NEITHER MAGISTRATES REPORT NOR 
FINAL JUDGMENT STATES THE AMOUNT OF ARREARAGE 
 
 The former husband appeals a final judgment of dissolution that ordered him to pay $100 
per month toward arrearages in child support. The former husband also argues that the trial court 
erred by denying his motions for new trial and for rehearing.” 
 
 1. “We reverse the portion of the final judgment of dissolution of marriage that 
ordered former husband ... to pay $100 per month toward arrearage in child support because 
neither the magistrate’s report, which the trial court approved, nor the final judgment, states the 
amount of the arrearage.” 
 
 2. “We remand for the trial court to determine the amount of child support arrearage, 
if any, that Appellant owes and to enter an appropriate amended final judgment specifying the 
amount. See Boyd v. Boyd, 168 So. 3d 302, 304 (Fla. 4th DCA 2015).” 
 
 3. “In his motions [for a new trial and for rehearing], Appellant argued he should 
have been afforded an opportunity to present evidence to establish that, due to the daycare 
facility used by the parties requiring him to prepay for the entire week, Appellant was paying all 
of the daycare costs, rather than only his proportional share as ordered in the final judgment.” 
 
 4. “We find that the trial court did not abuse its discretion in denying Appellant’s 
motions, but we do so without prejudice to permit Appellant to bring the matter before the trial 
court should he choose to assert that ... [the] former wife and Appellee is not paying her court-
ordered proportional share of daycare expenses.” 
 
Viruet v. Grace, 41 FLW D1577 (Fla. 5th DCA 2016) 
 
ERROR TO ORDER FORMER HUSBAND TO PAY $100 EACH MONTH TOWARD 
CHILD SUPPORT ARREARAGE WHERE NEITHER MAGISTRATE’S REPORT NOR 
FINAL JUDGMENT STATES THE AMOUNT OF RETROACTIVE SUPPORT, IF ANY, 
OWED BY FORMER HUSBAND 
 
 On motion for clarification the District Court found: 
 
 1. “We grant Appellant’s motion for clarification in part, deny it in part, and 
substitute the following opinion in place of the original.” 
 
 2. “We reverse the portion of the final judgment of dissolution of marriage that 
ordered former husband ... to pay $100 per month toward arrearage in child support because 
neither the magistrate’s report, which the trial court approved, nor the final judgment, states the 
amount of the retroactive child support Appellant owes.” 
 
 3. “We remand for the trial court to determine the amount of retroactive child 
support, if any, that Appellant owes and to enter an appropriate amended final judgment 
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specifying the amount. Boyd v. Boyd, 168 So. 3d 302, 304 (Fla. 4th DCA 2015); see also 
§61.30(17), Fla. Stat. (2015) (‘In an initial determination of child support, ... the court has 
discretion to award child support retroactive to the date when the parties did not reside together 
in the same household with the child....’).” 
 
 4. “Appellant also argues that the trial court erred by denying his motions for new 
trial and for rehearing.” 
 
 5. “In his motions, Appellant argued that he should have been afforded an 
opportunity to present evidence to establish that, due to the daycare facility used by the parties 
requiring him to prepay for the entire week, Appellant was paying all of the daycare costs, rather 
than only his proportional share as ordered in the final judgment.” 
 
 6. “We find that the trial court did not abuse its discretion in denying Appellant’s 
motions, but we do so without prejudice to permit Appellant to bring the matter before the trial 
court should he choose to assert that ... former wife ... has not paid her court-ordered proportional 
share of daycare expenses.” 
 
Viruet v. Grace, 41 FLW D1938 (Fla. 5th DCA 2016) 
 


 


VI.  EQUITABLE DISTRIBUTION 


 


A.  Marital vs. Non-Marital Assets/Liabilities 


 
First District 


Second District 


ERROR TO INCLUDE AS MARITAL ASSET IN EQUITABLE DISTRIBUTION 
SCHEME THE PORTION OF VALUE OF FORMER HUSBAND’S PREMARITAL 
HOME ATTRIBUTABLE TO APPRECIATION AND CONTRIBUTION OF MARITAL 
FUNDS TO PAY DOWN HOME EQUITY LINE OF CREDIT AND MORTGAGE 
WHERE PRENUPTIAL AGREEMENT PROVIDED THAT HUSBAND WOULD BE 
ENTITLED TO ANY AND ALL EQUITY IN PREMARITAL HOME AND THAT WIFE 
WOULD NOT BE ENTITLED TO ANY INTEREST IN HOME UNLESS GRANTED 
SUCH INTEREST IN A FORMAL WRITTEN INSTRUMENT 
 
 The former husband appeals an amended final judgment of dissolution of marriage. First, 
the former husband argues that the trial court erred in including a portion of the value of the 
former husband’s premarital home as a marital asset in the equitable distribution scheme. On 
appeal, the former husband contends that the trial court erred in including the appreciation of the 
former husband’s premarital home as a marital asset in the equitable distribution schedule. He 
argues that the prenuptial agreement clearly provides that the former husband is entitled to any 
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and all equity in his premarital home, including any enhanced value and appreciation, and that 
the former wife is not entitled to any interest or equity in the former husband’s premarital home. 
 
 1. “The appellee’s motion for rehearing is granted. The prior opinion dated 
December 30, 2015, if withdrawn, and the attached opinion is substituted therefor.” 
 
 2. “In the amended final judgment of dissolution, the trial court relied on four cases 
from this court, including Irwin v. Irwin, 857 So. 2d 247 (Fla. 2d DCA 2003).” 
 
 3. “In Irwin, this court held that the trial court erred in its interpretation of the 
prenuptial agreement entered into by the parties.” 
 
 4. “In the agreement, the wife waived and released all rights in the property and 
estate of the husband, whether he owned it prior to marriage or acquired it during marriage and 
regardless of title. Id. at 248.” 
 
 5. “The trial court concluded ‘that, as a consequence of these provisions, there was 
no marital property to divide.’ Id.” 
 
 6. “On appeal, this court concluded that the trial court engaged in an ‘overbroad 
application of the waivers contained in the agreement.’ Id.” 
 
 7. “ ‘The agreement did not specifically reserve [the husband’s] marital earnings as 
his separate property, and thus did not exclude [the wife’s] claim to share in the value of assets 
purchased with those earnings. Nor did the agreement waive [the wife’s] claim to her rightful 
share of the marital asset consisting of the enhanced value of [the husband’s] separate property 
that resulted from the contribution of marital funds or labor.’ Id. at 248-49 (citations omitted) 
(emphasis added).” 
 
 8. “This court’s opinion in Irwin was recently disapproved of by the Florida 
Supreme Court.” 
  
 9. “In Hahamovitch v. Hahamovitch, 174 So. 3d 983 (Fla. 2015), the supreme court 
approved a decision by the Fourth District holding that the broad language of the prenuptial 
agreement waived ‘the wife’s right to any asset titled in the husband’s name that was acquired 
during the marriage or that appreciated in value due to marital income or efforts during the 
marriage.’ Id. at 986 (quoting Hahamovitch v. Hahamovitch, 133 So. 3d 1008, 1015 (Fla. 4th 
DCA 2014)).” 
 
 10. “ ‘In the valid prenuptial agreement in this case, the wife waived and released any 
and all rights and claims to all property solely owned by the husband at the time of the agreement 
or acquired in the future. Specifically, the parties contracted that each would “keep and retain 
sole ownership, control, enjoyment and power of disposition with respect to all property, real, 
personal or mixed, now owned or hereby acquired by each of them respectively, free and clear of 
any claim by the other,” that “each party agrees that neither will ever claim any interest in the 
other’s property,” and if one party “purchases, [a]cquires, or otherwise obtains, property in 
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[his/her] own name, then [that party] shall be the sole owner of same.” Accordingly, based on the 
plain meaning of this language, any property the husband owned at the time of execution of the 
premarital agreement and any property the husband acquired in his name after the execution of 
the agreement, including any enhancement in value or appreciation of such properties, are the 
husband’s nonmarital assets.’ Id. at 986-87 (footnote omitted).” 
 
 11. “The supreme court then briefly addressed the two cases with which the Fourth 
District had certified conflict: Irwin, 857 So. 2d 247, and Valdes v. Valdes, 894 So. 2d 264 (Fla. 
3d DCA 2004): 


 When a prenuptial agreement includes such broad provisions but does not 
specifically waive a spouse’s claim to the other spouse’s earnings, assets acquired 
with those earnings, and the enhanced value of the other spouse’s property 
resulting from marital labor or funds, the Second and Third Districts have held the 
prenuptial agreement is not sufficient to waive a spouse’s right to seek equitable 
distribution of such assets. See Irwin, 857 So. 2d 248-49; Valdes, 894 So. 2d at 
267. However, these distinctions run counter to a prenuptial agreement’s actual 
language that expressly encompasses all property solely owned by one spouse 
presently and in the future and that expressly waives all of the other spouse’s 
rights and claims in such property. 


Hahamovitch, 174 So. 3d at 987.” 
 
 12. “The supreme court disapproved Irwin and Valdes ‘to the extent they conflict 
with this decision.’ Id.” 
 
 13. “The agreement in this case provides that the husband shall be entitled to any and 
all equity in his premarital home and that the wife shall not be entitled to any interest in the 
husband’s premarital home unless granted such interest in a formal, written instrument.” 
 


14. “Even though the agreement does not specifically refer to any right to the 
appreciation or enhancement of the former husband’s premarital home, the broad language of the 
agreement expressly waives the former wife’s rights and claims in the property and is considered 
to include the appreciated or enhanced value of the property that occurs during the marriage.” 


 
15. “In light of the supreme court’s Hahamovitch decision and by virtue of its 


disapproval of Irwin and Valdes, we must reverse the trial court’s interpretation of the prenuptial 
agreement in this case and remand for the trial court to recalculate the equitable distribution 
scheme after excluding the $197, 226 amount that represents the appreciated or enhanced value 
of the former husband’s premarital home.” 


 
16. “On remand, the trial court may revisit the interrelated issue of attorney’s fees. 


See Conner v. Conner, 439 So. 2d 887, 887 (Fla. 1983); Santiago v. Santiago, 51 So. 3d 637, 639 
(Fla. 2d DCA 2011).” 
 
Felice v. Felice, 41 FLW D775 (Fla. 2d DCA 2016) 
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Third District 


Fourth District 
 


WHERE HUSBAND DID NOT OCCUPY A SIGNIFICANT MANAGEMENT ROLE, 
THE APPRECIATION OF THE STOCK WAS NOT DUE TO ACTIVE EFFORT BY 
HUSBAND AND WAS NOT A MARITAL ASSET SUBJECT TO EQUITABLE 
DISTRIBUTION 
 
 The appellant/wife, appeals various aspects of the Final Judgment of dissolution of 
marriage between her and the appellee/husband. The husband worked at Kiewit, Inc. for twelve 
years before the marriage. At his highest position, there were seven or eight levels of 
management above the husband. Prior to the marriage the husband purchased a large number of 
Kiewit shares. He purchased these shares with a bank loan on which he made monthly 
repayments. A CPA for the husband testified that there had been no payments on the loan other 
than interest payments. When the husband was terminated from Kiewit, his stock was liquidated. 
The stock sold for substantially more than the outstanding balance on the loan used to purchase 
the shares. The trial court found that the appreciation of the stock was passive and therefore not a 
marital asset subject to equitable distribution. 
 


1. “We affirm on all other issues, but write to address the passivity of appreciation 
of stock in a marriage.” 


 
2. “Determinations of assets as marital or nonmarital are reviewed de novo. 


Preudhomme v. Bailey, 82 So. 3d 138, 140 (Fla. 4th DCA 2012).” 
 
3. “Marital assets are subject to distribution between the formerly married parties. 


§61.075(1), Fla. Stat. (2015).” 
 
4. “Marital assets include ‘[t]he enhancement in value and appreciation of 


nonmarital assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.’ 
Id. §61.705(6)(a)1.b.” 


 
5. “The enhanced value of stock from a company for which the owning spouse 


works can be considered a marital asset and be subject to equitable distribution. See, e.g., 
Pagano v. Pagano, 665 So. 2d 370, 372 (Fla. 4th DCA 1996).” 


 
6. “However, it can also be a nonmarital asset if marital effort or assets are not used 


in so enhancing its value. See, e.g., Oxley v. Oxley, 695 So. 2d 364, 367-368 (Fla. 4th DCA 
1997).” 


 
7. “The question raised in this appeal is whether the husband exerted the sort of 


‘effort’ required to move the appreciation value from the nonmarital category to the marital one.” 
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8. “The details of our prior case law make the answer to that question quickly 
apparent.” 


 
9. “In Robbie v. Robbie, 654 So. 2d 616 (Fla. 4th DCA 1995), we held that the 


appreciation of stock owned by the general manager of the Miami Dolphins-a business enterprise 
run largely by the husband’s family-was a marital asset. Id. at 617.” 


 
10. “Similarly, in Pagano, we held the same with regards to the appreciation of stock 


owned by the president and operations manager of a family wholesale plumbing supply business. 
Pagano, 665 So. 2d at 371-72.” 


 
11. “In Minton v. Minton, 698 So. 2d 936 (Fla. 4th DCA 1997), we again held that the 


appreciation of stock from a family-owned business for which the husband was chief operating 
officer of two subsidiaries and vice president of two others was a marital asset. Id. at 369-97.” 


 
12. “The pattern here is clear.” 
 
13. “The case at bar demonstrates neither of the key features in the cases described.” 
 
14. “Kiewit is not a business enterprise owned or run by the husband’s family.” 
 
15. “Nor was the husband in a position of significant authority in the company.” 
 
16. “Although he had some supervisory responsibility, the most reasonable 


description of his position would seem to be ‘middle manager.’ ” 
 
17. “As was the case in Oxley, we today avoid a holding that ‘would effectively make 


all spouses partners in the increased value of all nonmarital assets that does not result from 
passive appreciation.’ Oxley, 695 So. 2d at 368.” 


 
18. “Instead, we hold that, because the wife failed to establish that the husband 


occupied a significant management role in Kiewit, the appreciation of the Kiewit stock was not 
due to active effort and is therefore not a marital asset.” 


 
19. “We fail to see how the rule proposed by the wife-that all appreciation of the 


stock of a company for which a spouse works is a marital asset-would not force the trial courts to 
determine exactly how much of the increase in value of a multi-national corporation each and 
every hourly employee was responsible for.” 


 
20. “ ‘Such a significant expansion …  is better left to the legislature to consider.’ Id.” 


 
Witt-Bahls v. Bahls, 41 FLW D307 (Fla. 4th DCA 2016) 
 
WHERE IT WAS NOT ESTABLISHED THAT HUSBAND OCCUPIED A 
SIGNIFICANT MANAGEMENT ROLD IN HIS EMPLOYER, THE APPRECIATION 
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OF THE STOCK WAS NOT DUE TO ACTIVE EFFORT BY HUSBAND AND WAS 
NOT A MARITAL ASSET SUBJECT TO EQUITABLE DISTRIBUTION  
 
 Appellant filed a motion for rehearing for the sole purpose of conforming certain 
language to that currently used in relevant statutes. The wife appeals various aspects of the FJ 
between her and the husband. The husband worked at Kiewit for twelve years prior to the 
marriage. The husband was demoted at least twice during the marriage and was eventually 
terminated. At his highest position, there were seven or eight levels of management above the 
husband.  
 The husband had purchased a large number of Kiewit shares prior to the marriage using a 
bank loan on which he made monthly repayments. A CPA called by the husband testified that 
there had been no repayments on the loan other than interest payments. When the husband was 
terminated from Kiewit, his stock was liquidated. The stock sold for substantially more than the 
outstanding balance of the loan used to purchase them. The trial court found that the appreciation 
of the stock was passive and therefore not a marital asset subject to equitable distribution. 
   
 
 1. “We grant the motion, withdraw the opinion of this Court issued February 3, 
2016, and substitute the following.” 
 
 2. “We reverse the judgment insofar as it failed to provide the specific steps required 
for the wife to reestablish contact with her child beyond supervised timesharing.” 
 
 3. “We affirm on all other issues, but write to address the passivity of appreciation 
of stock in a marriage.” 
 
 4. “Determinations of assets as marital or nonmarital are reviewed de novo. 
Preudhomme v. Bailey, 82 So. 3d 138, 140 (Fla. 4th DCA 2012).” 
 
 5. “Marital assets are subject to distribution between the formerly married parties. 
§61.075(1), Fla. Stat. (2015).” 
 
 6. “Marital assets include ‘[t]he enhancement in value and appreciation of 
nonmarital assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.’ 
Id. §61.705(6)(a)1.b.” 
 
 7. “The enhanced value of stock from a company for which the owning spouse 
works can be considered a marital asset and be subject to equitable distribution. See, e.g., 
Pagano v. Pagano, 665 So. 2d 370, 372 (Fla. 4th DCA 1996).” 
 
 8. “However, it can also be a nonmarital asset if marital effort or assets are not used 
in so enhancing its value. See, e.g., Oxley v. Oxley, 695 So. 2d 364, 367-68 (Fla. 4th DCA 
1997).” 
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 9. “The question raised in this appeal is whether the husband exerted the sort of 
‘effort’ required to move the appreciation value from the nonmarital category to the marital one.” 
 
 10. “The details of our prior case law make the answer to that question quickly 
apparent.” 
 
 11. “In Robbie v. Robbie, 654 So. 2d 616 (Fla. 4th DCA 1995), we held that the 
appreciation of stock owned by the general manager of the Miami Dolphins--a business 
enterprise run largely by the husband’s family--was a marital asset. Id. at 617.” 
 
 12. “Similarly, in Pagano, we held the same with regards to the appreciation of stock 
owned by the president and operations manager of a family wholesale plumbing supply business. 
Pagano, 665 So. 2d at 371-72.” 
 
 13. “In Minton v. Minton, 698 So. 2d 936 (Fla. 4th DCA 1997), we again held that the 
appreciation of stock from a family-owned business for which the husband was chief operating 
officer of two subsidiaries and vice president of two others was a marital asset. Id. at 369-97.” 
 
 14. “The pattern here is clear.” 
 
 15. “The case at bar demonstrates neither of the key features in the cases described.” 
 
 16. “Kiewit is not a business enterprise owned or run by the husband’s family.” 
 
 17. “Nor was the husband in a position of significant authority in the company.” 
 
 18. “Although he had some supervisory responsibility, the most reasonable 
description of his position would seem to be ‘middle manager.’ ” 
 
 19. “As was the case in Oxley, we today avoid a holding that ‘would effectively make 
all spouses partners in the increased value of all nonmarital assets that does not result from 
passive appreciation.’ Oxley, 695 So. 2d at 368.” 
 20. “Instead, we hold that, because the wife failed to establish that the husband 
occupied a significant management role in Kiewit, the appreciation of the Kiewit stock was not 
due to active effort and is therefore not a marital asset.” 
 
 21. “We fail to see how the rule proposed by the wife--that all appreciation of the 
stock of a company for which a spouse works is a marital asset--would not force the trial courts 
to determine exactly how much of the increase in value of a multi-national corporation each and 
every hourly employee was responsible for.” 
 
 22. “ ‘Such a significant expansion ... is better left to the legislature to consider.’ Id.” 
 
Witt-Bahls v. Bahls, 41 FLW D989 (Fla. 4th DCA 2016) 
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MEDICAL BILLS INCURRED BY HUSBAND FROM INJURY THAT OCCURRED 
WHILE PARTIES WERE MARRIED, LIVING AS INTACT FAMILY -- REMAND FOR 
CLARIFICATION OF AMOUNT OF UNPAID MEDICAL BILLS FOR WHICH 
HUSBAND WAS PERSONALLY LIABLE ON CUT-OFF DATE FOR DETERMINING 
MARITAL LIABILITIES -- TRIAL COURT MAY, IN ITS DISCRETION, TAKE 
ADDITIONAL EVIDENCE ON THIS ISSUE -- CREDIT TOWARDS CHILD SUPPORT 
OBLIGATION AND ARREARAGES AWARDED TO HUSBAND IN AMOUNT EQUAL 
TO HIS LIABILITY FOR MEDICAL BILLS MAY BE ADJUSTED, AS APPROPRIATE 
 
 The former wife appeals a final judgment. In the FJ, the trial court found that the husband 
incurred medical bills of approximately $60,000 from an injury that occurred while the parties 
were married, living as an intact family. The court also found that his medical bills were a 
marital liability for which the parties should be equally responsible. Some portions of the FJ 
suggest that the entire $60,000 represented unpaid medical bills, but the judgment is not clear on 
this point. In another part of the judgment, the court indicated that it was unclear how many of 
the medical bills has been paid or will be paid. As a result of the court’s findings regarding his 
medical bills, the court awarded the husband a $30,000 credit towards his child support 
obligation and arrearages. 
 On appeal, the wife argues: 1) the parties were separated when the husband suffered his 
injury; and 2) the $60,000 figure was inaccurate because the husband was covered by insurance 
and by worker’s compensation. The District Court found: 
 
 1. “We reverse and remand solely for the trial court to clarify its findings regarding 
the former husband’s medical bills.” 
 
 2. “Because we do not have a transcript of the final hearing, we may reverse only 
where there is error on the face of the judgment or where the judgment requires further 
clarification. See Matteis v. Matteis, 82 So. 3d 1048, 1048 (Fla. 4th DCA 2011); Chetram v. 
Singh, 984 So. 2d 614, 615-18 (Fla. 5th DCA 2008).” 
 
 3. “Without a transcript, we cannot review the trial court’s finding that the 
husband’s injury occurred during the intact marriage.” 
 4. “We conclude, however, that the court’s findings regarding the husband’s medical 
bills are ambiguous.” 
 
 5. “The gross amount of medical bills the husband incurred during the marriage is 
not necessarily the same as the amount of unpaid medical bills for which the husband was 
personally liable.” 
 
 6. “Accordingly, we reverse and remand for the trial court to clarify the amount of 
unpaid medical bills for which the husband was personally liable on the cut-off date for 
determining marital liabilities.” 
 
 7. “This is the amount that should be treated as a marital liability. See 
§61.075(6)(a)1.a., Fla. Stat. (2015) (‘Marital assets and liabilities’ include ‘liabilities incurred 
during the marriage, individually be either spouse or jointly by them.’); §61.075(7), Fla. Stat. 
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(2015) (‘The cut-off date for determining assets and liabilities to be identified or classified as 
marital assets and liabilities is the earliest of the date the parties enter into a valid separation 
agreement, such other date as may be expressly established by such agreement, or the date of the 
filing of a petition for dissolution of marriage.’).” 
 
 8. “The court may, in its discretion, take additional evidence on this issue.” 
 
 9. “Depending on the court’s finding concerning the amount of unpaid medical bills 
for which the husband was personally liable on the cut-off date for determining marital 
liabilities, the court may need to adjust the credit, if any, the husband is to receive towards his 
child support obligation.” 
 
Lardizzone v. Lardizzone, 41 FLW D 1078 (Fla. 4th DCA 2016) 
 
TRIAL COURT ABUSED ITS DISCRETION BY ADOPTING MAGISTRATE’S 
WRITTEN FINDINGS OF FACT, WHICH FAILED TO IDENTIFY MARITAL OR 
NON-MARITAL STATUS OF EACH ASSET AND LIABILITY, AND BY FAILING TO 
ASCRIBE VALUE FOR THOSE ASSETS AND LIABILITIES INCLUDED IN 
EQUITABLE DISTRIBUTION SCHEME 
 
 Appellant challenges both the trial court’s final judgment of dissolution of marriage as 
well as its final order denying his and appellee’s objections to the final judgment. Appellant 
argues that the trial court abused its discretion by adopting the magistrate’s written findings of 
fact, which failed to identify the marital and non-marital status of each asset and liability, and by 
failing to ascribe a value for those assets and liabilities included in the equitable distribution 
scheme, as required by Florida Statute section 61.075(1) and (3). On those two points the District 
Court agreed, holding: 
 
 1. “ ‘The standard of review of a trial court’s determination of equitable distribution 
is abuse of discretion. Distribution of marital assets and liabilities must be supported by factual 
findings in the judgment or order based on competent substantial evidence.’ Bardowell v. 
Bardowell, 975 So. 2d 628, 629 (Fla. 4th DCA 2008) (citations omitted).” 
 
 2. “Section 61.075(1) states, in pertinent part: 
 (1) In a proceeding for dissolution of marriage, in addition to all other remedies available 
to a court to do equity between the parties … the court shall set apart to each spouse that 
spouse’s nonmarital assets and liabilities, and in distributing the marital assets and liabilities 
between the parties, the court must begin with the premise that the distribution should be equal, 
unless there is a justification for an unequal distribution based on all relevant factors…. 
§61.075(1), Fla. Stat. (2014).” 
 
 3. “This provision goes on to list ten factors the trial court should consider in 
determining equitable distribution. Id. §61.075(1)(a)-(j).” 
 
 4. “Section 61.075(3) states:  
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 (3) In any contested dissolution action wherein a stipulation and 
agreement has not been entered and filed, any distribution of marital assets or 
marital liabilities shall be supported by factual findings in the judgment or order 
based on competent substantial evidence with reference to the factors enumerated 
in subsection (1). The distribution of all marital assets and marital liabilities, 
whether equal or unequal, shall include specific written findings of fact as to the 
following: 
 (a) Clear identification of nonmarital assets and ownership interest; 
 (b) Identification of marital assets, including the individual valuation of 
significant assets, and designation of which spouse shall be entitled to each asset; 
 (c) Identification of the marital liabilities and designation of which spouse 
shall be responsible for each liability; 
 (d) Any other findings necessary to advise the parties or the reviewing 
court of the trial court’s rationale for the distribution of marital assets and 
allocation of liabilities. 


Id. §61.075(3) (emphasis added).” 
 
 5. “As we have stated in the past, when: 


there is no stipulation between parties, ‘[t]he distribution of all marital assets and 
marital liabilities, whether equal or unequal, shall include specific written findings 
of fact as to’ the ownership interests of nonmarital property, value of marital 
property and to which spouse it is designated, designation of identified marital 
liabilities, and all other relevant findings. 


Vitro v. Vitro, 122 So. 3d 382, 386 (Fla. 4th DCA 2012) (alteration in original) (quoting 
§61.075(3)(a)-(d)).” 
 
 6. “In this case, the trial court made three errors relating to its equitable distribution 
of the parties’ assets.” 
 
 7. “First, it failed to clearly identify any of the assets and liabilities in the equitable 
distribution scheme as marital or nonmarital, with the exception of one real estate parcel 
(referred to by the parties as the Oregon Street property).” 
 
 8. “Second, it failed to ascribe a value to two other real estate parcels (referred to as 
the South Ocean Drive property and the Investment property).” 
 
 9. “Third, there is no competent substantial evidence in the record to corroborate the 
trial court’s valuation of the Oregon Street property, the parties’ credit card debt, and appellee’s 
student loan debt.” 
 
 10. “As a result of these deficiencies, the court’s equitable distribution scheme was an 
abuse of discretion. Bardowell, 975 So. 2d at 629.” 
 
 11. “We reverse and remand the final judgment in this case for reconsideration of the 
parties’ equitable distribution of assets.” 
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 12. “We decline to address the issues raised by appellee (specifically the propriety of 
the trial court’s orders on alimony and attorney’s fees) because correcting the valuation of the 
assets and liabilities and their allocation between will also require the trial court to re-examine 
those issues to avoid an inequitable diminution of each party’s share of the equitable distribution. 
See Roth v. Cortina, 59 So. 3d 163, 165 (Fla. 3d DCA 2011) (‘As this court and Florida Statute 
section 61.075(9) make clear, a “trial court is first to do the equitable distribution of assets, and 
once the assets have been equitably distributed, make a determination whether alimony should be 
awarded.” ’ (alteration in original) (quoting Acker v. Acker, 821 So. 2d 1088, 1092 (Fla. 3d DCA 
2002))); see also Conlan v. Conlan, 43 So. 3d 931, 933-34 (Fla. 4th DCA 2010) (stating that 
attorney’s fees in a dissolution of marriage action should be awarded based on need and ability to 
pay, and noting that ‘[i]t is appropriate for a court to award attorney’s fees to avoid an 
inequitable diminution of the spouse’s share of the equitable distribution’).” 
 
Buckalew v. Buckalew, 41 FLW D1750 (Fla. 4th DCA 2016) 
 
TO EXTENT LIABILITIES FOR VEHICLE LEASE TURN-IN DO NOT APPEAR ON 
REVISED EQUITABLE DISTRIBUTION SCHEDULE, TRIAL COURT, ON REMAND, 
MUST EITHER REVISE THE EQUITABLE DISTRIBUTION SCHEDULE, EXPLAIN 
WHERE IN ITS REVISED SCHEDULE THESE LIABILITIES APPEAR, OR JUSTIFY 
WHY THESE LIABILITIES WERE NOT SHARED 
 
 The former husband argues that on remand the trial court failed to provide justification 
for ordering an unequal distribution of assets and failed to consider the factors required by 
section 61.075, Florida Statutes. Former husband also argues the Lexus lease turn-in fees are 
marital liabilities that should have been equally distributed. The District Court held: 
 
 1. “We disagree in large part [as to the former husband’s argument regarding the 
unequal distribution].” 
 
 2. “As we held in Jordan [v. Jordan, 127 So. 3d 794 (Fla. 4th DCA 2013)], the 
original trial court erred in its valuation of certain assets and liabilities. 127 So. 3d at 796.” 
 
 3. “On remand, the successor trial court carefully determined different values for 
those assets and liabilities and distributed them to ensure the parties received an appropriate 
distribution. See Brennan v. Brennan, 184 So. 3d 583, 589-91 (Fla. 4th DCA 2016).” 
 
 4. “However, [certain] items need further attention.” 
 
 5. “Under section 61.075(3)(c), Florida Statutes, ‘[t]he distribution of all marital 
assets and marital liabilities ... shall include specific written findings of fact as to ... (c) 
Identification of the marital liabilities and designation of which spouse shall be responsible for 
each liability.’ §61.075(3)(c), Fla. Stat. (2015).” 
 
 6. “The trial court recognized the former wife’s car payments were included in the 
‘Household expenses paid by Husband’ section in the equitable distribution schedule, but that 
did not include turn-in fees.” 
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 7. “The former husband’s appendix shows return charges for the vehicles.” 
 
 8. “These liabilities do not appear on the revised equitable distribution schedule.” 
 
 9. “We therefore reverse and remand the case for the trial court to either revise the 
equitable distribution schedule, explain where in its revised equitable distribution schedule these 
liabilities appear, or justify why these liabilities were not shared.” 
 
Jordan v. Jordan, 41 FLW D1792 (Fla. 4th DCA 2016) 
 
ABUSE OF DISCRETION TO MAKE PARTIES EQUALLY RESPONSIBLE FOR 
CREDIT CARD DEBT ABSENT DESIGNATION OF RESPONSIBILITY FOR 
SPECIFIC DEBTS 
 
 The husband appealed from a final judgment or dissolution of marriage seeking reversal 
on four issues.  The District Court affirmed on three of those issues, but reversed and remanded 
the trial court’s order distributing credit card liabilities without designating which spouse was to 
pay which debt.   
In doing so, the District Court held: 
 
 1. “The distribution of marital liabilities should include a clear identification of the 
liability and which spouse is responsible for it.” 
 
 2. “`It is reversible error for a trial court to simply indicate that marital liabilities are 
to be equally divided without identifying each specific liability and without identifying which 
spouse is responsible for each.’” 
 
 3. “Here, the trial court clearly identified each liability and ordered the debt to be 
equally distributed between the parties.  It did not, however, indicate which spouse is responsible 
for making payments on which debt.  It erred in not doing so.” 
 
Ridings v. Ridings, 41 FLW D1968 (Fla. 4th DCA 2016) 


 
Fifth District 


 
TRAIL COURT ERRED BY CONSIDERING ONE HALF OF THE MARITAL 
PORTION OF THE APPRECIATION IN VALUE OF FORMER WIFE’S HOUSE AS AN 
ASSET OF FORMER HUSBAND WHERE FORMER WIFE WAS AWARDED SOLE 
OWNERSHIP OF THE HOUSE 
 
 The former husband appeals the final judgment of dissolution of marriage from the 
former wife. He argues that the trial court erred by failing to properly consider the marital 
portion of the appreciation of former wife’s house. The District Court held: 
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 1. “Second, the trial court erred by considering one-half of the marital portion of the 
appreciation in value of Former Wife house as an asset of Former Husband, when Former Wife 
was awarded sole ownership of the home.” 
 
 2. “During their marriage, the parties lived in a house Former Wife purchased nine 
years before the marriage.” 
 
 3. “Former Husband does not dispute that, in general terms, the house should be 
awarded to Former Wife as a nonmarital asset.” 
 
 4. “Marital assets include ‘[t]he enhancement in value and appreciation of 
nonmarital assets resulting either from the efforts of either party during the marriage or from the 
contribution to or expenditure thereon of marital funds or other forms of marital assets, or both.’ 
§61.075(6)(a)1.b., Fla. Stat. (2015).” 
 
 5. “Here, evidence was presented that the parties used marital funds to pay a few 
mortgage payments and to make improvements to the house, including a new roof, an air 
conditioning system, new kitchen appliances, and a remodel of the garage.” 
 
 6. “The trial court determined that the total appreciation of the house was 
$45,850.50.” 
 
 7. “The trial court then assigned $35,000 of the passive appreciation as a nonmarital 
asset of Former Wife.” 
 
 8. “The trial court found that the improvements discussed above, financed with 
marital funds, added $850.50 to the house’s value and assigned $10,000 in passive appreciation 
as a marital asset.” 
 
 9. “Former Husband argues that the trial court erred in the equal distribution 
calculations because the court concluded that Former Husband and Former Wife benefitted 
equally, so that each was considered to have a $5,425.25 marital asset representing the marital 
portion of the house’s appreciated value, despite the fact that Former Wife was awarded sole 
ownership and possession of the house.” 
 
 10. “In Kaaa v. Kaaa, 58 So. 3d 867 (Fla. 2010), the Florida Supreme Court 
addressed a case with similar facts.” 
 
 11. “In Kaaa, the former husband purchased a home prior to the couples marriage. 58 
So. 3d at 869.” 
 
 12. “The couple lived in the home throughout their twenty-seven-year marriage. Id.” 
 
 13. “During the marriage, the couple used marital funds to pay the mortgage and 
undertake home improvements, thus, increasing the value of the home. Id.” 
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 14. “Upon the couple’s divorce, the trial court found that the total enhanced value of 
the home was $36,679 and ordered the former husband, the homeowner, to pay the former wife, 
the nonowner, half of that amount as an equalizing payment. Id.” 
 
 15. “The former wife appealed, arguing that the trial court should also have awarded 
her a distribution for the passive appreciation of the home, not just the enhancement value.” 
 
 16. “The Florida Supreme Court held that the trial court erred in not awarded the 
former wife one-half payment of passive appreciation, explaining that ‘principles of equity do 
not allow an owner spouse to receive the full benefit of the passive appreciation when the 
nonowner spouse contributed to the property.’ Id. at 871.” 
 
 17. “In the present case, Former Husband argues that the trial court did not equalize 
the parties’ marital assets and liabilities because it awarded sole ownership of the marital home 
to Former Wife but only credited her with one-half of the $10,850.50 marital portion of the 
appreciation.” 
 
 18. “Husband is correct.” 
 
 19. “As in Kaaa, the trial court should have either ordered Former Wife, the 
homeowner, to make a one-half payment of the marital portion of the appreciation of the house 
to Former Husband, the nonowner, or it should have credited the entire marital portion of the 
appreciation of the house to Former Wife when calculating equitable distribution.” 
 
 20. “Therefore, we reverse and remand for the trial court to credit Former Wife with 
the entire marital portion of the appreciation of the house’s value and to recalculate any 
equalizing payments between Former Wife and Former Husband.” 
 
 21. “An amended final judgment shall be entered to reflect changes in alimony and 
equitable distribution.” 
 
Harris v. Harris, 41 FLW D2698 (Fla. 5th DCA 2016) 
 
TRIAL COURT ABUSED DISCRETION IN AWARDING WIFE NO PORTION OF 
HUSBAND’S PENSION ON BASIS THAT MARITAL PORTION OF PENSION WAS DE 
MINIMIS 
 
 The former wife appeals the trial court’s order upon remand from this court. The former 
husband worked for the Yonkers School Board for approximately 31 years. After 49 weeks of 
marriage to the former wife, the former husband retired. After a 39-month marriage, the former 
husband filed a petition for dissolution of marriage. The trial court dissolved the parties’ 
marriage and equitably distributed the marital property, at which point the former wife appealed. 
The District Court at that time affirmed the dissolution judgment, in all respects except one. The 
appellate court held: 


Among the issues in dispute between the parties was the question whether any 
part of Former Husband’s pension was a marital asset. The trial court made no 
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finding in the final judgment concerning whether this asset was marital or non-
marital, as required by section 61.075(3), Florida Statutes (2009). Former Wife 
contends on appeal that the lack of findings constitutes reversible error as to this 
and other assets; however, as to all except the pension, we find, after our review 
of the record, that any error was harmless…. The record seems to show that some 
portion of the pension, although small, was earned during the marriage and should 
be classified as a marital asset. We therefore reverse as to that issue only and 
remand for the trial court to hear and to make proper findings on the disposition 
of the Former Husband’s pension.  


Coleman v. Bland, 73 So. 3d 795, 795-96 (Fla. 5th DCA 2011). 
 On remand the trial court found the marital portion of the former husband’s pension to be 
de minimis, that should remain his sole property, so it awarded the former wife no portion of the 
former husband’s pension. The former wife appeals. The District Court found: 
 
 1. “Determining that the trial court erred in ruling that the value of the marital 
portion of the former husband’s pension plan was de minimis, we reverse.” 
 
 2. “ ‘The standard of review of a trial court’s determination of equitable distribution 
is abuse of discretion. Distribution of marital assets and liabilities must be supported by factual 
findings in the judgment or order based on competent substantial evidence.’ Bardowell v. 
Bardowell, 975 So. 2d 628, 629 (Fla. 4th DCA 2008) (citations omitted) (internal quotation 
marks omitted).” 
 
 3. “Also, ‘the trial court’s valuation and distribution of the marital assets’ is 
reviewed for abuse of discretion. Claughton v. Claughton, 625 So. 2d 853, 855 (Fla. 3d DCA 
1993).” 
 
 4. “The former wife contends that the trial court erred in its de minimis valuation, 
arguing that … ‘The $89.67 might be de minimis to [the former husband]; however, it is clearly 
not de minimis to [her] as it would increase her $331 per month income by 27.1%.’ We agree.” 
 
 5. “In Bardowell, the court observed: 


At trial, the wife submitted evidence of a ‘retirement forecast’ document prepared 
by the FRS, which stated that, as of December 2004, the husband’s current FRS 
balance was worth $17,438. The document noted that the current FRS balance ‘is 
the present value of your accrued FRS benefit given current years of service.’ The 
FRS documentation provided competent evidence that the present value of the 
husband’s FRS pension was approximately $17,438 as of December 2004. This is 
not a nominal value. While the trial court would have been within its discretion to 
value the pension at an amount lower than $17,438 to account for the fact that the 
pension was not yet vested, that trial court was not free to ascribe a nominal value 
to the FRS pension. The trial court’s decision to assign a nominal value to the 
FRS pension was not reasonable or equitable. 


475 So. 2d at 629-30. See also Locke v. Locke, 832 So. 2d 971, 972 (Fla. 2d DCA 2002) (‘We 
find that the difference of several thousand dollars should not have been dismissed [as de 
minimis] without a more precise inquiry.’).” 
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 6. “Here, as in Bardowell, some portion of the pension was earned during the course 
of the parties’ marriage.” 
 
 7. “Over the course of ten years, the payout of the marital portion of this pension 
would be roughly $21,600.” 
 
 8. “Thus, the trial court erred when it determined that the marital portion of the 
pension was of de minimis value.” 
 
 9. “Accordingly, we reverse the order entered on September 22, 2014, and remand 
for the trial court to reconsider the proper disposition of the marital portion of the pension.” 
 
Coleman v. Bland, 41 FLW D567 (Fla. 5th DCA 2016) 
 
TRIAL COURT ERRED IN FAILING TO CLASSIFY $100,000 OF AN OVER $200,000 
INVESTMENT LOSS AS HUSBAND’S NON-MARITAL LIABILITY WHERE THE 
$100,000 WAS OBTAINED THROUGH HOME EQUITY LOAN OF WHICH WIFE 
HAD NO KNOWLEDGE AND FOR WHICH HUSBAND FORGED WIFE’S 
SIGNATURE AND WHICH WAS ULTIMATELY PAID OFF WITH FUNDS FROM 
HUSBAND’S MARITAL RETIREMENT ACCOUNT 
 
 The former wife appeals the amended final judgment dissolving her 37-year marriage to 
the former husband. She argues that the trial court failed to classify $100,000 of the $245,475 
loss incurred in the Florida State Bank investment as a nonmarital liability. Former husband was 
on the board of directors of the bank, which was a startup in 2007. He was required, as a board 
member, to make financial investments in the bank. Former wife was aware that the former 
husband was involved with the startup but she was not aware of the size of the investment. 
Former husband testified he had an obligation to fund the startup, but he didn’t have the funds. 
Without the former wife’s knowledge he took out a loan against the marital home for $100,000. 
Former husband admitted that he signed the former wife’s name on the loan application. The 
former wife learned of the loan when the lender called and threatened to take the marital home if 
the loan was not repaid. The loan was then paid off with funds from the former husband’s marital 
retirement accounts. Ultimately, the couple lost all of their investment for a net loss of $245,475. 
Former wife argues that the net $245,475 loss should have been assigned as the nonmarital 
liability of former husband in the equitable distribution, because he forged her signature on the 
loan application for the $100,000. The trial court disagreed. The District Court found: 
 
 1. “This conclusion constitutes error.” 
 
 2. “ ‘[E]xpenditures and investment decisions which do not ruse to the level of 
misconduct will not support an unequal distribution of marital assets.’ Branch v. Branch, 775 So. 
2d 406, 407 (Fla. 1st DCA 2000) (citing Murray v. Murray, 636 So. 2d 536, 538 (Fla. 1st DCA 
1994)).” 
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 3. “However, liabilities incurred by forgery or unauthorized signature of the other 
spouse’s name are nonmarital liabilities and the sole burden of the spouse committing the fraud 
unless the liability was subsequently ratified by the other spouse. §61.075(6)(b)5., Fla. Stat. 
(2014).” 
 
 4. “Former Husband admitted that he forged Former Wife’s signature on the loan 
because he did not think she would agree to sign it herself.” 
 5. “And, there was no evidence to suggest Former Wife ratified the loan.” 
 
 6. “Thus, the loan was a nonmarital liability of Former Husband.” 
 
 7. “Nevertheless, the loan was paid off using marital funds from the Former 
Husband’s retirement accounts.” 
 
 8. “Because the $100,000 principal from the loan was within the $245,475 in losses 
incurred in the Florida State Bank investment, the trial court should have classified $100,000 of 
the $245,475 loss as the nonmarital liability of the Former Husband. See id.” 
 
 9. “Failing to do so is reversible error. See Prest v. Tracy, 749 So. 2d 538, 539 (Fla. 
2d DCA 2000) (‘A final judgment which purports to equitable distribute the parties’ marital 
assets but which fails to comply with the statutory requirements ... requires reversal.’ (citing 
Staton v. Staton, 710 So. 2d 744, 745 (Fla. 2d DCA 1998))).” 
 
 10. “Accordingly, we reverse that portion of the final judgment distributing the losses 
on the Florida State Bank investment equally and remand for the purpose of allocating 
$1000,000 of the losses as a nonmarital liability of Former Husband.” 
 
Mills v. Mills, 41 FLW D1046 (Fla. 5th DCA 2016) 
 
TRIAL COURT ERRED IN DISTRIBUTING CREDIT-CARD DEBTS WITHOUT 
FINDING REGARDING VALUE 
 
 Former wife appeals the final judgment dissolving her marriage of over 38 years to the 
former husband. She raises four issues on appeal: error in the equitable distribution. error in the 
amount of permanent periodic alimony awarded, failure to award her retroactive alimony, and 
failure to award her attorney’s fees. The District Court found: 
 
 1. “[T]he trial court distributed the former couple’s credit-card debts as marital 
without a finding on the value thereof.” 
 
 2. “The final judgment implies that the credit card debts were distributed equally, 
but without a valuation of this debt, we cannot determine whether the trial court effectuated its 
stated intent to distribute the marital assets equally.” 
 
 3. “On remand, the trial court should correct and clarify its factual findings on [this] 
issue and adjust the equitable distribution accordingly.” 







  238 


 
Serbousek v. Lucas, 41 FLW D1209 (Fla. 5th DCA 2016) 
 
ERROR TO FAIL TO INCLUDE MONEY HUSBAND SPENT ON LITIGATION AS A 
LIABILITY IN EQUITABLE DISTRIBUTION CALCULATION 
 
 Husband appeals the trial court’s final judgment of dissolution of marriage. Husband 
married wife on August 5, 2000, and the parties had two children. Wife filed petition for 
dissolution of marriage on August 23, 2010. Husband had ownership interests in three 
corporations. The District Court found: 
 
 1. “On the issue of the equitable distribution, Wife’s expert testified that 
distributions Husband had received from his businesses were simply Husband’s share of the 
businesses’ profits.” 
 
 2. “Husband testified that the distributions were loans he had taken for the purposes 
of paying both parties’ litigation costs.” 
 
 3. “The trial court accepted Wife’s expert’s testimony but did not include the money 
Husband spent on litigation as a liability in its equitable distribution calculation.” 
 
 4. “A trial court abuses its discretion when it omits marital liabilities from the 
equitable distribution. Christ v. Christ, 854 So. 2d 244, 246 (Fla. 1st DCA 2003).” 
 
 5. “We reverse the trial court’s final judgment of dissolution as it pertains to the ... 
equitable distribution....” 
 
Holaway v. O’Toole Holaway, 41 FLW D1576 (Fla. 5th DCA 2016) 
 


B.  Valuation 


 
First District 


RENTAL INCOME ALLOCATION TO BE RECONSIDERED ON REMAND WHERE 
TRIAL COURT REFERRED TO ITS FIGURES AS REPRESENTING “NET RENTAL 
INCOME,” BUT FAILED TO ACCOUNT FOR RECORD EVIDENCE OF EXPENSES 
ASSOCIATED WITH PROPERTIES, FAILED TO EXPLAIN WHY IT ATTRIBUTED 
100% OF RENTAL INCOME FROM MARITAL PROPERTIES TO WIFE, AND MADE 
VARIOUS CALCULATIONS AND ADJUSTMENTS WHICH WERE UNSUPPORTED 
BY COMPETENT, SUBSTANTIAL EVIDENCE OR APPROPRIATE FINDINGS 
 
 Former wife appeals the trial court’s Order on Remand. She argues that the trial court 
erred in its allocation of rental income in devising the equitable distribution scheme and, for the 
reasons that follow, the District Court reversed that portion of the equitable distribution and 
remanded for further proceedings: 
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 1. “A trial court’s ruling on equitable distribution is reviewed for an abuse of 
discretion, Stough v. Stough, 18 So. 3d 601, 604 (Fla. 1st DCA 2009), and an appellate court 
must determine whether the trial court’s order is supported by competent, substantial evidence. 
Hodge v. Hodge, 129 So. 3d 441, 443 (Fla. 5th DCA 2013); see also §61.075(3), Fla. Stat. 
(2009) (‘In any contested dissolution action wherein a stipulation and agreement has not been 
entered and filed, any distribution of marital assets or marital liabilities shall be supported by 
factual findings in the judgment or order based on competent substantial evidence…. The 
distribution … shall include specific written findings of fact as to the following:… (d) Any other 
findings necessary to advise the parties or the reviewing court of the trial court’s rationale for the 
distribution of marital assets and allocation of liabilities.’).” 
 
 2. “A trial court errs in attributing gross rental income to a party when evidence of 
expenses is present. Betancourt v. Betancourt, 50 So. 3d 768, 769 (Fla. 2d DCA 2010) (reversing 
an alimony award where the trial court failed to consider the evidence of expenses and attributed 
the gross rental income to the appellant); see also Hodge, 129 So. 3d at 443.” 
 
 3. “In the case before us, the trial court referred to its figures as representing ‘net 
rental income,’ yet it failed to account for the record evidence of expenses associated with the 
properties, which included mortgage payments.” 
 
 4. “Indeed, the trial court made no reference to, or findings or fact concerning, 
expenses.” 
 
 5. “Given such, we reverse the equitable distribution scheme as it relates to the 
allocation of rental income.” 
 
 6. “As the Former Wife argues, the trial court made a number of additional errors 
regarding its allocation of rental income.” 
 
 7. “For one, the trial court did not explain and the record does not disclose why it 
attributed 100%, as opposed to 50%, of the rental income from the marital properties to the 
Former Wife.” 
 
 8. “Additionally, with regard to the 2003-2009 period, the order and Exhibit A 
thereto reveal that the trial court accounted for rent received in the months that preceded the 
October 2003 filing of the action, yet its final figure purports to represent the rental income the 
Former Wife received between October 2003 and July 2009, and it failed to provide an 
explanation for the inclusion of those months.”  
 
 9. “Further, the rental income figures in the body of the order do not add up to the 
allocated amount of $298,260 [$71,700 for Redwood Oak Drive + $36,100 for 5th Avenue + 
$12,000 for 34th Street #202 +$53,290 for 34th Street #602 + $45,600 for Merrill Road + 
$84,000 for Aston Hall Drive = $302,690].” 
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 10. “Notably, Exhibit A lists the income for 34th Street #602 as $49,290-- not as 
$53,290 like the body of the order--, which does lead to a total of $298,690.” 
 
 11. “That $298,690 figure also differs from the $257,652 figure in the supplemental 
final judgment, whose equitable distribution scheme the trial court adopted.” 
 
 12. “Moreover, regarding the 34th Street #602 property, the trial court’s $53,290 
figure for August 2003 through July 2009 is erroneous [$28,000 from August 2003 to June 2006 
at $800 per month + $6,890 from July 2006 to July 2007 at $530 per month + $19,200 from 
August 2007 to July 2009 at $800 per month = $54,090].” 
 
 13. “Furthermore, concerning the 2009-2013 period, Exhibit A reflects that the trial 
court doubled the rental income for each property for March 2013, but the court provided no 
explanation and the record reveals no reason for doing so.” 
 
 14. “With regard to the Redwood Oak Drive property, the trial court found in the 
order that the property was rented for $1,149 per month from August 2009 to March 2013, while 
Exhibit A indicated a monthly rent of $1,000 for 2009.” 
 
 15. “Also, the trial court’s $48,662 figure for this time period is mathematically 
incorrect [44 months x $1,149 per month = $50,556].” 
 
 16. “Additionally, we find that the $1,149 monthly figure is not supported by 
competent, substantial evidence as the only record evidence of that figure is found in a narrative 
question the Former Husband’s attorney posed to the Former Wife.” 
 
 17. “As for the Merrill Road property, the trial court’s allocation of $40,850 in rent 
from August 2009 to March 2013, at $1,200 per month, was also mathematically incorrect [44 
months x $1,200 per month = $52,800], and the $1,200 monthly rental figure contained in the 
order is inconsistent with the $950 figure in Exhibit A.” 
 
 18. “We also find that the $1,200 figure is not supported by competent, substantial 
evidence because although the Former Husband testified the property was rented for $1,200 per 
month according to checks he saw, he did not indicate the dates of the checks and the rental 
agreement that was admitted into evidence showed the property was rented for $750 per month 
starting in December 2009.” 
 
 19. “Lastly, we find that the trial court’s allocation of rental income for the Aston 
Hall Drive property for the 2009-2013 period is not supported by competent, substantial 
evidence in light of the undisputed testimony that the Former Wife was residing at that property 
from the end of 2009 and the lack of evidence showing that it was rented out thereafter.” 
 
 20. “For the foregoing reasons, we reverse the equitable distribution scheme relating 
to rental income in the Order on Remand and remand for further proceedings consistent with this 
opinion.” 
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 21. “The trial court may revisit any related financial issue to the extent it is affected 
by any changes in the equitable distribution plan.” 
 
Nguyen v. Nguyen, 41 FLW D1865 (Fla. 1st DCA 2016) 


 


Second District 


EVIDENCE DID NOT SUPPORT EXCLUSION OF RETAINED CASH FROM 
EQUITABLE DISTRIBUTION SCHEDULE  
 
 The parties were married in 1996 and Husband filed for divorce in 2011.  There was a 
six-day final hearing in 2014.  Wife’s forensic accountant was the only expert witness to testify 
as to the valuation of assets and the finances of the parties. The Husband presented no expert 
witnesses.  At the conclusion of the hearing, the trial court pronounced its findings on the 
valuation of the Husband’s business, the Wife’s alimony request, and equitable distribution, but 
reserved on the issue of attorney’s fees.  The trial court found the Wife possessed the need for 
alimony and the Husband had the ability to pay.  The court awarded the Wife one year of 
rehabilitative alimony to be followed by five years of durational alimony.  The trial court did not 
indicate an amount, and instructed the parties to work together to determine a proposed final 
judgment to include the alimony amount to be determined, and to include the Wife’s equitable 
distribution schedule as modified to address the fact that the Wife would not receive as great a 
portion of Husband’s business.  The parties were unable to do so, and attended a case 
management conference to address the stalemate.  At the close of the non-evidentiary case 
management conference, the court asked the parties to submit proposed judgments and the court  
entered the Husband’s verbatim.  Wife appealed a final judgment of dissolution of marriage that 
failed to accurately reflect the trial court’s oral pronouncements, and contained errors as to 
alimony and equitable distribution.  Husband cross-appealed on the issue of the valuation of his 
business, and challenged the trial court’s decision to permit testimony of Wife’s expert on that 
issue. The cross-appeal was affirmed without comment. In reversing and remanding on the 
equitable distribution aspect, the District Court held: 
 
 1. “…[T]he wife argues that there is no competent, substantial evidence to support 
the provision in the final judgment omitting $142,717 identified as ‘[r]etained cash’ from 
equitable distribution on the basis that it was counted as income for the husband in 2012.” 
 
 2. “The husband responds that he used the retained cash to pay for attorney fees and 
support and thus the trial court could properly exclude the asset from equitable distribution.” 
 
 3. ‘However…there is no competent, substantial evidence that the husband used the 
retained case to pay for attorney fees and support, and the record reflects that the trial court made 
no such finding.” 
 
 4. “Because the trial court’s distribution of assets…are not supported by competent, 
substantial evidence we must reverse the entire award of equitable distribution and remand for 
the trial court to reconsider the equitable distribution scheme.” 
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Shaver v. Shaver, 41 FLW D1945 (Fla. 2d DCA 2016) 
 
COMPETENT SUBSTANTIAL EVIDENCE SUPPORTED TRIAL COURT’S 
VALUATION OF PERSONAL GOODWILL OF HUSBAND’S BUSINESS 
 
The parties were married in 1996 and Husband filed for divorce in 2011.  There was a six-day 
final hearing in 2014.  Wife’s forensic accountant was the only expert witness to testify as to the 
valuation of assets and the finances of the parties. The Husband presented no expert witnesses.  
At the conclusion of the hearing, the trial court pronounced its findings on the valuation of the 
Husband’s business, the Wife’s alimony request, and equitable distribution, but reserved on the 
issue of attorney’s fees.  The trial court found the Wife possessed the need for alimony and the 
Husband had the ability to pay.  The court awarded the Wife one year of rehabilitative alimony 
to be followed by five years of durational alimony.  The trial court did not indicate an amount, 
and instructed the parties to work together to determine a proposed final judgment to include the 
alimony amount to be determined, and to include the Wife’s equitable distribution schedule as 
modified to address the fact that the Wife would not receive as great a portion of Husband’s 
business.  The parties were unable to do so, and attended a case management conference to 
address the stalemate.  At the close of the non-evidentiary case management conference, the 
court asked the parties to submit proposed judgments and the court  entered the Husband’s 
verbatim.  Wife appealed a final judgment of dissolution of marriage that failed to accurately 
reflect the trial court’s oral pronouncements, and contained errors as to alimony and equitable 
distribution.  Husband cross-appealed on the issue of the valuation of his business, and 
challenged the trial court’s decision to permit testimony of Wife’s expert on that issue. The 
cross-appeal was affirmed without comment. In affirming the trial court’s valuation of the 
personal goodwill of the husband’s business, the District Court held: 
 
 1. “Contrary to the wife’s assertions, the trial court’s valuation of the personal 
goodwill of the husband’s business was supported by competent, substantial evidence and we 
affirm the trial court’s valuation of this asset.” 
 
Shaver v. Shaver, 41 FLW D1945 (Fla. 2d DCA 2016) 
 
COMMISSIONS THAT HAD BEEN EQUITABLY DISTRIBUTED EXCESSIVE WHERE 
TRIAL COURT PREVIOUSLY ALLOWED CREDIT FOR THE SAME TAX PAYMENTS BY 
REDUCING THE VALUE OF THE BANK ACCOUNTS AS A RESULT OF WIFE’S PAYMENT 
OF THE TAXES 
 
 The parties had worked together as real estate agents prior to the date of filing, and the court 
equitably distributed the marital portion of commissions earned by the wife after filing in 2013.  The 
court determined that the wife had earned $63,286.21 in post-filing commissions that were marital, and 
awarded that amount to her.  The trial court then credited the applicable taxes of $27,213 on that marital 
amount to the wife.  The husband appealed claiming that the credit for the taxes to the wife was error 
where the trial court had already allowed the wife to deduct $40,000 in cash for 2013 estimated marital 
taxes.  In reversing on this issue, the District Court held: 
 







  243 


 1. “In Paragraph 10 of the final judgment of dissolution, the court addressed the value of 
certain bank accounts and credited the Wife with $40,000 that she paid to the IRS on June 24, 2013, as an 
estimated tax payment for 2013.” 
 
 2. “The court thus gave the Wife credit for the same taxes twice by subtracting $27,213 
from the marital commissions for taxes and reducing the value of bank accounts based on the Wife’s use 
of the funds to pay taxes.” 
 
 3. “Therefore, we reverse and remand with directions for the court to strike the provision 
attributing $27,213 in marital taxes to the marital commission award and to adjust th equitable 
distribution scheme accordingly.” 
 
Sweeney v. Sweeney, 41 FLW D1997 (Fla. 2nd DCA) 
 
FINAL JUDGMENT REVERSED WHERE TRIAL COURT FAILED TO COMPLY 
WITH STATUTORY REQUIREMENTS OF 61.075 AND ERRONEOUSLY AWARDED 
THE WIFE A SPECIAL EQUITY IN A PROPERTY AT ISSUE. 
 
 Parties lived together prior to marriage and purchased a beachfront condominium.  They 
made a $60,000 down payment, monthly mortgage payments and annual reduction payments.  
The down payment and first principal payment of $30,000 was funded with the former wife’s 
premarital earnings.  Subsequent payments were made from the former wife’s earnings during 
the marriage and a marital line of credit held in both parties’ names.  The property was initially 
titled in the name of both parties as joint tenants with rights of survivorship.  After they married, 
the parties changed the title to tenants by the entirety to protect the condominium from creditors. 
 The trial court found that the condo was worth $320,000, and that after adjusting for 
financing, the parties had $268,000 of equity.  It then awarded the former wife a special equity of 
$90,000 to compensate for her contribution of nonmarital funds to the purchase.  Next, it found 
that the former wife rebutted the presumption that the change in title from joint tenants to tenants 
by the entireties was a gift to the former husband, but the court did not explain how that finding 
affected the equitable distribution analysis.  The court reduced the $268,000 of equity to 
$178,000 based on the special equity awarded the former wife, awarded one-half ($89,900) to 
the former husband and awarded the condo to the former wife.  The former husband asserts on 
appeal that such analysis failed to comply with the procedural requirements of section 61.075.  
The District Court held: 
 
 1. “Generally stated, equitable distribution of marital assets is a three-step process:  
(10 identification of marital and nonmarital assets, (2) valuation of marital assets, and (3) 
distribution of marital assets as statutorily prescribed.” 
 
 2. “The trial court’s work with respect to each step must be supported by findings 
identifying marital and nonmarital assets and liabilities and setting forth the value of each marital 
asset, the responsibility for each liability, and the factors supporting their distribution.” 
 
 3. “If the trial court fails to make findings sufficient to permit a reviewing court to 
determine what it did with respect to each step and why, reversal is required.” 
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 4. “Thus, the trial court here should first have determined whether and to what 
extent the condominium was a marital asset and made findings accordingly.  The condominium 
was bought with a down payment from the former wife’s nonmarital income and titled in both 
parties’ names as joint tenants prior to marriage and retitled as tenancy by the entirety thereafter, 
thus raising questions as to whether the property was marital or nonmarital in whole or in part. “ 
 
 5. “The trial court’s finding that the change from joint tenants to tenants by the 
entirety during the marriage was not a gift might lead to the conclusion that each party had a 
nonmarital interest in the property as joint tenants prior to marriage.  The judgment, however, 
contains no findings that the condominium is marital in full or that one or both of the parties had 
a nonmarital interest in it.  Furthermore, to the extent the parties may have had some nonmarital 
interest in the condominium, the judgment contains no findings as to whether any of the 
enhancement in value and appreciation was marital or nonmarital.” 
 
 6. “Without findings as to whether the condominium is marital, nonmarital, or some 
of both, we are unable to review the trial court’s equitable distribution decisions concerning it.” 
 
 7. “Moreover, although the former wife requested an unequal distribution with 
respect to the condominium under the current equitable distribution statue, the trial court instead 
granted her a $90,000 special equity.  Even if the trial court had made the necessary findings 
concerning identification and valuation, we would therefore reverse on this basis nonetheless.” 
 
 8. “Because the trial court failed to follow the procedural requirements of section 
61.075 and erroneously awarded the former wife a special equity, we reverse the trial court’s 
equitable distribution decisions with respect to the condominium.  On remand, the trial court 
should analyze and make findings concerning whether and to what extent the condominium is a 
marital asset, the value of any marital component of that asset, and the basis for its distribution of 
any marital component of the asset. And it should do so without resort to the abolished concept 
of special equity.” 
 
Ter Keurst, IV, v. Ter Keurst, 41 FLW D2346 (Fla. 2nd DCA 2016) 
 
 
 


 


Third District 


Fourth District 


 
TRIAL COURT EXCEEDED SCOPE OF APPELLATE MANDATE BY REVALUING 
ASSETS AND LIABILITIES, INCLUDING REVISITING ISSUE OF VALUE OF 
FORMER HUSBAND’S DENTAL PRACTICE, AND BY REDUCING DURATION OF 
ALIMONY AWARD  
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 1. “A trial court lacks discretionary power to go beyond the scope of relief granted 
by the appellate court, and it is not authorized to deviate from the terms of an appellate court’s 
instructions. Akins v. Akins, 839 So. 2d 910, 911 (Fla. 5th DCA 2003).” 
 
 2. “‘A reversal and remand with general directions for further proceedings vests the 
trial court with broad discretion in directing the course of the cause.’ Wolfe v. Nazaire, 758 So. 
2d 730, 733 (Fla. 4th DCA 2000).” 
 
 3. “For example, ‘when a cause is remanded for reconsideration in the light of the 
opinion, the case goes back to the lower court in the same condition as if the order appealed from 
had not been entered.’ Tampa Elec. Co. v. Crosby, 168 So. 2d 70, 73 (Fla. 1964).” 
 
 4. “If a reviewing court ‘merely remands for further consideration, without expressly 
restricting the trier of the facts, then the latter may, in [its] discretion, receive additional 
evidence.’ Id.” 
 
 5. “‘Where, however, the remand instruction is specific, it is improper to exceed the 
bounds of that instruction.’ Wolfe, 758 So. 2d at 733.” 
 
 6. “For example, a trial court exceeds the appellate mandate by changing the values 
set in an original final judgment of dissolution where the original valuation of assets was not 
disturbed in the first appeal and where the directions on remand did not permit any revaluation. 
See Rosecan v. Springer, 985 So. 2d 607, 609 (Fla. 4th DCA 2008).” 
 
 7. “Here, we find that the trial court exceeded the scope of the appellate mandate in 
Brennan I by revaluing assets and liabilities, including revisiting the issue of the value of the 
former husband’s dental practice.” 
 
 8. “In Brennan I, we addressed the equitable distribution of the marital home and 
required the trial court to partition the home.” 
 
 9. “We noted that after the court made a proper ruling concerning the home, ‘the 
entire scheme of equitable division devised by the trial court may need revision.’ Brennan I, 122 
So. 3d at 926 (emphasis added).” 
 
 10. “However, our opinion did not explicitly or implicitly authorize the trial court to 
reconsider the valuation of any assets or liabilities in the original equitable distribution scheme.” 
 
 11. “The only challenge to any valuation issue in the former husband’s initial brief in 
Brennan I was to the trial court’s alleged ‘failure to account for the negative value of the former 
husband’s dental practice in its equitable distribution schedule.’ However, in Brennan I, we 
affirmed on that issue without discussion.” 
 
 12. “Thus, the trial court should not have revisited the valuation of assets and 
liabilities on remand.” 
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 13. “We also find that the trial court exceeded the scope of the mandate by reducing 
the duration of the alimony.” 
 
 14. “The ten-year duration of alimony is the law of the case. See Fla. Dep’t. of 
Transp. v. Juliano, 801 So. 2d 101, 105 (Fla. 2001) (‘The doctrine of the law of the case requires 
that questions of law actually decided on appeal must govern the case in the same court and the 
trial court, through all subsequent stages of the proceedings.’).” 
 
 15. “The court did not, however, exceed the scope of remand by considering evidence 
regarding the former husband’s 2013 income, which was relevant to the amount of alimony as 
well as the issue of whether the former husband should be compelled to pay for the minor child’s 
private school tuition.” 
 
 16. “Following a reversal of a dissolution judgment, a trial court may hear evidence 
regarding the parties’ current income if issues regarding support obligations are still in play on 
remand. See Addie v. Coale, 40 Fla. L. Weekly D2627, 2015 WL 7566689, at *3 (Fla. 4th DCA 
Nov. 25, 2015) (where this court reversed the complete denial of alimony to the former husband 
in the first appeal, and more than three years had passed since evidence regarding the parties’ 
financial circumstances had last been presented, the trial court was not precluded from taking 
evidence on remand regarding need and ability to pay, as ‘[b]oth need and ability to pay are 
dynamic issues that are likely to change over time’).” 
 
 17. “Because the trial court exceeded the scope of remand in Brennan I, we reverse 
and remand with directions for the trial court to split the net proceeds, if any, from the sale of the 
marital home, and then redistribute the remaining assets and liabilities in the original equitable 
distribution schedule without revaluing them.” 
 
 18. “We also reverse and remand for the trial court to reinstate the ten-year duration 
of alimony from the date of the original final judgment.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
 
EQUITABLE DISTRIBUTION DETERMINATION INCLUDED NUMEROUS ERRORS, 
INCLUDING FAILURE TO VALUE ALL ASSETS AND DEBTS, FINDING THAT 
HUSBAND’S CORPORATION COULD NOT BE A MARITAL ASSET BECAUSE WIFE 
WAS NOT AN OFFICER AND HAD NO OWNERSHIP INTEREST IN 
CORPORATION, FAILURE TO TAKE INTO CONSIDERATION THE EXISTENCE 
OF LIEN ON VEHICLE, AND REQUIREMENT THAT CERTAIN RENTAL 
PROPERTY BE SOLD ALTHOUGH NON-PARTY OWNED 50% OF PROPERTY 
 
 Because the husband’s income must be revisited in this case, the child support order 
cannot stand. The District Court held: 
 
 1. “On equitable distribution, the trial court made a number of errors, including: (1) 
The trial court failed to value all of the assets and debts, contrary to section 61.075(3), Florida 
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Statutes (2014); (2) The trial court found that the husband’s corporation was not a marital asset 
because the wife was ‘not an officer’ and had ‘no ownership interest in the corporation.’ ” 
 
 2. “A corporation can be a marital asset even though one spouse is the sole 
incorporator. See Capote v. Capote, 117 So. 3d 1153, 1155 (Fla. 2d DCA 2013); Levy v. Levy, 
862 So. 2d 48, 52 (Fla. 3d DCA 2003); (3) The trial court failed to take into consideration the 
existence of a $15,000 lien on a Corvette; the wife’s testimony and financial affidavit 
acknowledged the existence of the lien.” 
 
 3. “The court said there was no ‘evidence whatsoever’ about the lien and abused her 
discretion by refusing to allow the husband to briefly reopen his case to offer lien documents 
about which there was no dispute. See Grider-Garcia v. State Farm Mut. Auto., 73 So. 3d 847, 
849 (Fla. 5th DCA 2011); Amador v. Amador, 796 So. 2d 1212, 1212 (Fla. 3d DCA 2001); (4) 
The trial court erroneously ordered that the Delray Beach rental property be sold.” 
 
 4. “The husband’s father owned 50% of the unit.” 
 
 5. “The court did not have jurisdiction to adjudicate the property rights of the father, 
who was not a party to the dissolution action. See Matajek v. Skowronska, 927 So. 2d 981, 985 
(Fla. 5th DCA 2006); (5) The trial court erroneously ordered partition of the marital home 
depending on the outcome of a foreclosure appeal.” 
 
 6. “There was no pleading seeking partition and the husband did not acquiesce to it 
at trial. See Reyes v, Reyes, 714 So. 2d 646, 647 (Fla. 4th DCA 1998).” 
 
 7. “We remand to the circuit court to reconsider all issues except its jurisdiction and 
the fact that the marriage is irretrievably broken.” 
 
Salituri v. Salituri, 41 FLW D405 (Fla. 4th DCA 2016) 
 
ERROR TO FAIL TO MAKE SPECIFIC WRITTEN FINDINGS REGARDING VALUE 
OF MARITAL ASSETS AND LIABILITIES 
 


The husband appeals the trial court’s final judgment of dissolution of marriage. He argues 
that 1. the trial court erred in entering a default against him and striking his pleadings; 2. the 
general magistrate failed to demonstrate impartiality by prompting the wife to alter her request 
for imputed income to the husband; 3. the trial court erred in entering judgment on issues not 
raised in the pleadings; 4. the trial court erred in failing to make findings regarding the value of 
the couple’s assets and liabilities; and 5. the trial court’s timesharing plan was not supported by 
competent substantial evidence. 


In the wife’s petition, she requested that the court determine the distribution of the 
couple’s marital assets and liabilities. The husband failed to appear at the final hearing held 
before a general magistrate. The wife was the only one to testify, she testified as to the value of 
some of the marital assets and debts, and as to how they should be divided. The general 
magistrate awarded the wife a vehicle and the husband’s interest in the marital home. Each party 
was allowed to keep their own retirement savings. The general magistrate decided that each party 
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would be responsible for his or her own credit card debt, as requested by the wife. The trial court 
entered its final judgment ratifying and approving the general magistrate’s report.  


The husband argues on appeal that the trial court erred in failing to make specific written 
findings in its order regarding the value of the assets and liabilities it distributed, including the 
marital home, the vehicle and the wife’s retirement plan. The District Court held: 
 
 1. “We affirm on issues (1), (2), (3) and (5), without discussion, and reverse as to 
issue (4) regarding equitable distribution.” 
 
 2. “The standard of review for the distribution of marital assets and liabilities and an 
award of alimony is abuse of discretion. Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980).” 
 
 3. “A trial court abuses its discretion when its ‘judicial action is arbitrary, fanciful, 
or unreasonable, which is another way of saying that discretion is abused only where no 
reasonable [person] would take the view adopted by the trial court.’ Id. at 1203 (quoting Delno v. 
Mkt. St. Ry. Co., 124 F.2d 965, 967 (9th Cir. 1942)).” 
 
 4. “Section 61.075(3), Florida Statutes, requires that ‘any distribution of marital 
assets or marital liabilities shall be supported by factual findings in the judgment or order based 
on competent substantial evidence with reference to the factors enumerated in subsection (1).’ 
§61.075(3), Fla. Stat. (2014).” 
 
 5. “Additionally, ‘[t]he distribution of all marital assets and marital liabilities, 
whether equal or unequal, shall include specific written findings of fact as to the … (b) 
[i]dentification of marital assets, including the individual valuation of significant assets, and 
designation of which spouse shall be entitled to each asset.’ Id. (emphasis added).” 
 
 6. “Without the appropriate findings, we are unable to determine whether a 
reasonable person could conclude that the trial court’s disposition of assets and liabilities was not 
arbitrary, fanciful, or unreasonable.” 
 
 7. “Because the trial court failed to make specific written findings regarding the 
valuation of the assets and liabilities it distributed, we reverse and remand for the trial court to 
make such required written findings.” 
 
Pierre v. Pierre, 41 FLW D472 (Fla. 4th DCA 2016) 
UNDER CIRCUMSTANCES IT WAS ERROR TO FAIL TO FASHION EQUITABLE 
DISTRIBUTION SCHEME BECAUSEE OF LACK OF COMPETENT, SUBSTANTIAL 
EVIDENCE WHERE EVIDENCE AND TESTIMONY WERE PRESENTED AS TO 
VALUE OF VEHICLES, CONTENTS OF MARITAL HOME, AND LANDSCAPING 
BUSINESS 
 
 In this appeal from a final judgment of dissolution of marriage, the former wife raises 
numerous arguments. The former wife argues that the trial court failed to devise a scheme of 
equitable distribution. In the final judgment, the court awarded the parties the assets already in 
their possession and found that it was unable to create an equitable distribution schedule because 
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of lack of competent, substantial evidence. The parties testified as to the value of their Toyota, a 
box truck, the contents of the marital home, and the landscaping business. There was some 
conflict in the valuations presented at trial. The parties did not testify as to the value of the 
Dodge, but the former wife’s financial affidavit, in evidence, estimated the vehicle’s value at 
$3,900. The District Court found: 
 
 1. “We find that the trial court did not make the required statutory findings related to 
time-sharing, equitable distribution, and the amount of child support.” 
 
 2. “We therefore reverse and remand for further proceedings.” 
 
 3. “We also agree with the former wife that the trial court failed to devise a scheme 
of equitable distribution.” 
 
 4. “ ‘A trial judge has no duty under section 61.075 to make findings of value if the 
parties have not presented any evidence on that issue.’ Aguirre v. Aguirre, 985 So. 2d 1203, 1207 
(Fla. 4th DCA 2008) (citing Simmons v. Simmons, 979 So. 2d 1063, 1064 (Fla. 1st DCA 2008)).” 
 
 5. “In determining the value of assets, a trial court may rely on one spouse’s 
testimony where neither presents expert testimony. See Valentine v. Val Sickle, 42 So. 3d 267, 
278 (Fla. 2d DCA 2007).” 
 
 6. “Even though there was evidence of the value of [their] assets, the trial court 
failed to make findings as to value.” 
 
 7. “We therefore must remand for the trial court to assign a value to these assets and 
devise a scheme of equitable distribution.” 
 
Castillo Marquez v. Lopez, 41 FLW D593 (Fla. 4th DCA 2016) 
 


Fifth District 
 


 
VARIOUS ERRORS IN CALCULATION OF EQUITABLE DISTRIBUTION IN FINAL 
JUDGMENT TO BE CORRECTED 
 


Former husband appeals from a final judgment of dissolution of marriage and argues that 
the trial court erred in calculating the equitable distribution assets and alimony payments. The 
District Court found: 


  
1. “We affirm the trial court’s determinations on the alimony issue without further 


discussion.” 
 
2. “[S]everal errors were made in the calculation of the equitable distribution in the 


final judgment.” 
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3. “The errors to be explained or corrected include: 1) the distribution of the $8868 
Southwest Visa card debt, of which only $1368 should have been included as marital debt; 2) the 
amount and distribution of Former Husband’s federal retirement annuity; 3) the failure to include 
the amount and distribution of Former Wife’s State of Florida retirement plan; and 4) the 
inclusion of an apparently nonexistent asset, labeled ‘Wife’s Federal Retirement Annuity.’ ” 
 
Jones v. Jones, 41 FLW D284 (Fla. 5th DCA 2016) 


 
 
 
 


COMPUTATIONAL ERRORS AND INCONSISTENCIES BETWEEN ORAL AND 
WRITTEN FINDINGS REQUIRES REVERSAL FOR EQUITABLE DISTRIBUTION 
PORTION OF FINAL JUDGMENT. 
 
*Motion for Clarification GRANTED.  Original opinion of July 29, 2016 withdrawn. 
 
 During the marriage the parties acquired two homes, several vehicles, and a 401(k) 
account, along with significant liabilities in the form of mortgages, loans, and credit card debt.  
At the time of trial the parties’ primary home was in foreclosure.  The equitable distribution of 
the parties’ assets and liabilities was the primary issue at trial.  Following testimony from both 
parties, the court made extensive factual findings in an oral pronouncement and directed the 
Former Wife’s counsel to prepare the final judgment.  The Former Husband argues pro se on 
appeal that the final judgment is invalid because in adopting verbatim the Former Wife’s 
proposed final order, the trial court failed to exercise its independent judgment.  He further 
argues that mathematical along with significant inconsistencies between and within the trial 
transcript, the trial court’s oral findings, and its written order call the final judgment into 
question.  The District Court held: 
 
 1. “Because there are inconsistencies and computational errors in the trial court’s 
oral and written rulings, we reverse the equitable distribution portion of the final judgment.” 
 
 2. “In this case, the record reveals several inconsistencies and errors that raise the 
question of whether the final written ruling properly reflects the trial court’s independent 
judgment.” 
 
 3. “Further, the oral ruling and the written judgment both include mathematical 
error, which must be corrected.  The trial court’s oral ruling found that Former Wife retained 
$7,500 more in assets and $1,980 less in liability than Former Husband.  To determine an 
equalization payment, the trial court calculated half of $7,500 as $3,250 rather than $3,750, and 
added the entire $1,980 ordering Former Wife to pay Former Husband $5,230 in equalization, 
rather than $4,740.  This errant amount was carried over into the written final judgment despite 
the dramatic differences in valuation of the property between the oral and written findings.” 
 
 4. “We also note several inconsistencies within the trial court’s oral findings.  The 
oral pronouncement also frequently referenced different amounts for the value of the same item 
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or category of property without explanation as to how or why the trial court modified the 
figures.” 
 
 5. “For these reasons, we reverse the portion of the final judgment relating to 
equitable distribution.  On remand, the trial court should ensure that the final judgment is 
consistent with the evidence that was presented and reflects the trial court’s independent 
judgment.” 
 
Wilkinson v. Wilkinson, 41 FLW D2338 (Fla. 5th DCA 2016) 
 
WHERE TRIAL COURT SPECIFIED IN JUDGMENT THAT PROPER DATE FOR 
VALUATION OF PARTIES’ PROPERTY WAS DATE OF FILING OF PETITION FOR 
DISSOLUTION, IT WAS IMPROPER TO USE A LATER DATE AS VALUATION 
DATE FOR PARTIES’ BUSINESS INTERESTS 
 
 Husband appeals the trial court’s final judgment of dissolution of marriage. Husband 
married wife on August 5, 2000, and the parties had two children. Wife filed petition for 
dissolution of marriage on August 23, 2010. Husband had ownership interests in three 
corporations. The District Court found: 
 
 1. “The trial court specified in the judgment that the proper date of valuation for the 
parties’ property was the date of the filing of the petition for dissolution, which was August 23, 
2010.” 
 
 2. “However, the trial court subsequently used December 31, 2010, as its valuation 
date for the parties’ business interests.” 
 
 3. “If the filing date was the proper valuation date, as expressed by the trial court in 
the judgment under review, it was error to utilize the subsequent date in calculating equitable 
distribution.” 
 4. “On remand, the trial court should identify which date it chose for valuation of the 
parties’ assets and utilize that date to calculate equitable distribution.” 
 
Holaway v. O’Toole Holaway, 41 FLW D1576 (Fla. 5th DCA 2016) 
 
IT WAS ERROR TO AWARD POST-VALUATION PROFITS TO WIFE AFTER 
FINDING THAT INCOME GENERATED AFTER VALUATION WAS PASSIVE 
 
 Husband appeals the trial court’s final judgment of dissolution of marriage. Husband 
married wife on August 5, 2000, and the parties had two children. Wife filed petition for 
dissolution of marriage on August 23, 2010. Husband had ownership interests in three 
corporations. The District Court found: 
 
 1. “As to the award of post-valuation profits, the trial court specifically found that 
the income generated after valuation was passive.” 
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 2. “Therefore, it was error to award post-valuation profits to Wife. Sizemore v. 
Sizemore, 767 So. 2d 545, 547 (Fla. 5th DCA 2000).” 
 
 3. “We reverse the trial court’s final judgment of dissolution as it pertains to the ... 
award of post-valuation profits.” 
 
Holaway v. O’Toole Holaway, 41 FLW D1576 (Fla. 5th DCA 2016) 


 


C.  Pensions and Retirement Benefits 


 
First District 


Second District 
 


Third District 


Fourth District 


WHERE, AFTER HUSBAND’S FIRST APPEAL HAD BEEN PERFECTED, IT WAS 
BROUGHT TO TRIAL COURT’S ATTENTION THAT QUALIFIED DOMESTIC 
RELATIONS ORDER USED TO DISTRIBUTE HUSBAND’S PENSION PLAN WAS 
INEFFECTUAL FOR TYPE OF PENSION AT ISSUE, TRIAL COURT HAD 
JURISDICTION TO ENTER ORDER ATTEMPTING TO REMEDY THIS ERROR AND 
CLARIFY DISTRIBUTION OF THIS ASSET SO LONG AS ITS ACTIONS DID NOT 
MATERIALLY ALTER ORIGINAL JUDGMENT 
 
 After husband’s first appeal had been perfected, it was brought to the trial court’s 
attention that the QDRO used to distribute husband’s pension plan was ineffectual for this type 
of pension. The trial court entered a second order attempting to remedy this error and clarify the 
distribution of this marital asset. Husband’s argues that the trial court was without jurisdiction to 
enter this new order. The District Court found: 
 
 1. “However, ‘[w]hile [an] appeal is pending, the trial court retains jurisdiction 
“with regard to those matters which do not interfere with the power and authority of the appellate 
court or with the rights of a party to the appeal which are under consideration by the appellate 
court.” ’ Jallali v. Knightsbridge Vill. Homeowners’ Ass’n, 152 So. 3d 808, 810 (Fla. 4th DCA 
2014) (quoting Palma Sola Harbour Condo., Inc. v. Huber, 374 So. 2d 1135, 1138 (Fla. 2d DCA 
1979)).” 
 
 2. “Here, it does not appear the trial court’s actions materially altered the original 
judgment, as this change merely modifies the terminology used to transfer the monies from 
Husband to Wife without changing anything of substance. See McDonald v. McDonald, 731 So. 
2d 132, 133 (Fla. 4th DCA 1999) (‘An order which is the functional equivalent of a QDRO 
secures those rights to the wife and places the husband in no different position than if an actual 
QDRO were entered.’); Rumler v. Rumler, 932 So. 2d 1165, 1167 (Fla. 2d DCA 2006) (‘Equity 
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empowers the trial court to fashion an alternative remedy to safeguard the Wife’s interest in the 
pension [when a QDRO is ineffective].’).” 
 
 3. “Unfortunately, even though the trial court’s intent appears to have been to craft 
an alternative to the QDRO, the trial court’s language in the second order leaves some 
ambiguities as to the exact method of dividing the pension.” 
 
 4. “Specifically, one possible reading allows for Husband to transfer a portion of his 
monthly pension payments to Wife as they are received, while another conceivable reading of 
the order implies Husband is to make a lump sum payment to Wife.” 
 
 5. “In order to address this ambiguity, we remand the case to the trial court to enter a 
new order distributing Husband’s pension plan in an equitable manner.” 
 
 6. “Presumably, this can best be accomplished by requiring Husband to pay to Wife 
half of his monthly pension benefits upon receipt of said payments.” 
 
 7. “A lump sum distribution of some portion of the total estimated pension value is 
inherently speculative and would almost certainly result in one spouse obtaining greater financial 
benefits from the pension than the other.” 
 
Farghali v. Farghali, 41 FLW D607 (Fla. 4th DCA 2016) 
 
FINDING THAT HUSBAND’S WITHDRAWAL OF FUNDS FROM IRA RESULTED 
FROM INTENTIONAL MISCONDUCT WAS UNSUPPORTED BY EVDIENCE 
 
 The former husband appeals the FJ, challenging the trial court’s award of alimony to the 
former wife, equitable distribution, and award of attorney’s fees to former wife. The parties were 
married for 16 years. Former wife did not hold steady employment during the marriage, but 
sometimes played with band at restaurants and bars. At the time of trial, she had gone back to 
school with the hopes of getting a full-time job. Former husband operated his own AC business. 
The trial court entered a FJ, finding the former husband’s gross annual income was $86,500, and 
awarding the former wife $1,200 a month in alimony for 10 years. The FJ also found that the 
former husband had dissipated marital funds from the IRA, so he was ordered to pay former wife 
an extra $7,500 in equitable distribution from the early withdrawn IRA funds, in addition to the 
$8,067.39 that she had already received from the IRA. The trial court also awarded attorney’s 
fees to the former wife.  
 
 1. “[T]here was no evidence Former Husband’s withdrawal from the IRA resulted 
from intentional misconduct. See Zvida v. Zvida, 103 So. 3d 1052, 1055 (Fla. 4th DCA 2013).” 
 
 2.  “Accordingly, because the trial court erred in making the above findings, we 
reverse and remand for the trial court to make all the necessary findings.” 
 
Watford v. Watford, 41 FLW D1167 (Fla. 4th DCA 2016) 
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ERROR TO CONCLUDE WIFE WAS ENTITLED TO SALARY AND COST-OF-
LIVING INCREASES TO HUSBAND’S PENSION ACCUMULATING AFTER THE 
DATE THE PETITION FOR DISSOLUTION WAS FILED WHERE THE MSA’S 
UNAMBIGUOUS LANGUAGE LEADS TO THE CONCLUSION THAT THE PARTIES 
EXPRESSLY EXCLUDED ANY SUCH INCREASES AFTER NOVEMBER 1994 -- 
ERROR TO AWARD SURVIVOR BENEFITS TO WIFE WHERE THE MSA MADE NO 
PROVISION FOR THEM 
 
 The former husband appeals from an order denying his motion for relief from judgment. 
In his motion, he argued that the appellee, former wife, was receiving a greater monthly benefit 
from his pension than she was entitled to under the terms of the parties’ MSA and controlling 
law. The parties divorced in 1995, they resolved the relevant issues by way of their MSA which 
was incorporated into the FJ. One of the issues that the MSA resolved was the former wife’s 
right to a portion of the former husband’s pension with the federal civil service retirement 
system. The MSA provided: “The wife is entitled to 50% of the value of the husband’s pension 
benefits accumulated through November 1994. All accumulations after November, 1994 belong 
to the husband.” Pursuant to the terms of the MSA, the former wife sought a QDRO to ensure 
that she would receive her share of former husband’s pension when he retired. The trial court 
entered a QDRO, which was later amended. Paragraph 4 of the amended QDRO provided: 
“[Former wife] will receive 50% of all benefits payable to [former husband] inclusive of death 
benefits which were accumulated through November 30, 1994....” 
 Shortly after the former husband retired, he filed a motion for relief from judgment 
seeking an amended QDRO. He argued that contrary to the MSA, the pension plan administrator 
incorrectly calculated former wife’s monthly benefit by including salary and cost-of-living 
increases former husband received after November 1994. Moreover, former wife was also 
awarded survivor benefits, which were not mentioned in the MSA. The trial court denied the 
former husband’s motion ruling. The court ruled it was compelled to apply the holding in 
DeLoach v. DeLoach, 590 So. 2d 956, 963 (Fla. 1st DCA 1992), which it believed to be 
controlling law at the time the original MSA was drafted. The court in DeLoach adopted a rule 
allowing a non-participating spouse’s pension post-dissolution until the date the participating 
spouse retires. The appeal followed and the District Court found: 
 
 1. “The trial court’s interpretation of the MSA and applicable law are reviewed de 
novo. Kipp v. Kipp, 844 So. 2d 691, 693 (Fla. 4th DCA 2003).” 
 
 2. “The MSA’s unambiguous language leads us to conclude that the parties 
expressly excluded any salary and cost of living increases Former Husband received after 
November 1994--the date the complaint for dissolution was filed-from the Former Wife’s 
pension benefit calculation.” 
 
 3. “The MSA also made no provision at all for survivor benefits, which equally 
leads us to conclude that the parties did not intend to include such benefits.” 
 
 4. “We likewise reject the trial court’s conclusion that DeLoach was the controlling 
law at the time the MSA was drafted and the final judgment was entered.” 
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 5. “Indeed, DeLoach was not the only case the trial court could have considered at 
that time.” 
 
 6. “The court should have considered, for example, Reynolds v. Reynolds, 615 So. 
2d 243, 244 (Fla. 3d DCA 1993), wherein the third district reversed an order distributing marital 
assets because it included post-dissolution income in calculating the husband’s pension plan.” 
 
 7. “Further, the court should have looked to the statutory provisions of sections 
61.075(5)(a) (defining ‘marital assets’) and 61.076(1) (outlining the distribution of retirement 
plans upon dissolution of marriage) to reach the correct ruling that the mended QDRO was not in 
compliance with the MSA and final judgment. §§61.075(5)(a), 61.076(1), Fla Stat. (1993).” 
 
 8. “More compelling, by the time the trial court entered the original QDRO, the 
Florida Supreme Court had rejected the ‘deferred division of benefits’ calculation adopted in 
DeLoach. Boyett v. Boyett, 703 So. 2d 451, 452 (Fla. 1997).” 
 
 9. “In disapproving DeLoach, the supreme court held: 


[T]he valuation of a vested retirement plan is not to include any contributions 
made after the original judgment of dissolution. We believe that this gives effect 
to the statutory definition of marital assets in section 61.075(5)(a), Florida 
Statutes (1993), and to section 61.076(1), Florida Statutes (1993). 


Id. (footnote omitted).” 
 
 10. “Accordingly, the trial court erred in reaching its conclusion that Former Wife 
was entitled to the benefit of Former Husband’s wage and other increases earned after November 
1994, as well as survivor benefits.” 
 
 11. “Therefore, we reverse the trial court’s order denying Former Husband’s motion 
for relief and remand for entry of an amended QDRO consistent with this opinion.” 
 
Storey v. Storey, 41 FLW D1291 (Fla. 4th DCA 2016) 
 
RECORD DOES NOT SUPPORT VALUE ATTRIBUTED TO FORMER WIFE’S 
RETIREMENT ACCOUNTS -- FINAL JUDGMENT SHOULD HAVE REFLECTED 
VALUE OF MARITAL ASSET PORTION OF RETIREMENT ACCOUNT 
STIPULATED TO BY PARTIES 
 
 The former wife appeals and the former husband cross appeals a final judgment of 
dissolution of marriage. The former wife argues that the trial court erred when devising its plan 
of equitable distribution. The District Court held: 
 
 1. “The record before us reveals that the trial court’s determinations were not 
supported by competent, substantial evidence.” 
 
 2. “ ‘We review the determinations of a trial court within a dissolution judgment for 
abuse of discretion. The determinations will be upheld unless they are not supported by 
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competent evidence.’ Jordan v. Jordan, 127 So. 3d 794, 796 (Fla. 4th DCA 2013) (internal 
citation omitted).” 
 
 3. “With regard to equitable distribution, we have previously explained: 


A final judgment of any distribution of marital assets or liabilities ‘shall be 
supported by factual findings ... based on competent substantial evidence ... [and] 
include specific written findings of fact as to ... [any] findings necessary to advise 
the parties or the reviewing court of the trial court’s rationale for the 
distribution....’ §61.075(3)(d), Fla. Stat. (2012). Where certain findings are not 
supported by competent evidence, reversal of the final judgment is proper. See 
Konz v. Konz, 63 So. 3d 845, 846 (Fla. 4th DCA 2011) (reversing a final 
judgment for recalculation of the equitable distribution where the evidence at trial 
did not support the trial court’s findings and where the trial court failed to factor 
certain marital liabilities). Specific factual findings underlying the court’s 
determinations are not required to be expressly stated where the record contains 
competent evidence to support the trial court’s findings. Kelly v. Kelly, 557 So. 2d 
625, 627 (Fla. 4th DCA 1990). 


Id. (alterations in original).” 
 
 4. “The trial court found that the former wife had retirement accounts worth 
$61,312, $68, $643, respectively, but there does not appear to be support for these figures in the 
record presented to us.” 
 
 5. “Furthermore, it appears that the parties stipulated to a $26,000 marital asset 
portion of the retirement account that the trial court nonetheless valued as $61,312.” 
 
 6. “Thus, the final judgment should have reflected the value agreed upon by the 
parties. Cf. Porter v. Porter, 152 So. 3d 833, 835 (Fla. 2d DCA 2014) (‘Stipulations regarding 
equitable that are properly entered into are binding on the court as well as the parties.’).” 
 
 7. “Consequently, we reverse for recalculation of the equitable distribution insofar 
as it relates to the former wife’s retirement accounts.” 
 
Jaeger v. Jaeger, 41 FLW D1530 (Fla. 4th DCA 2016) 
 


Fifth District 
 


TRIAL COURT INCORRECTLY VALUED FORMER WIFE’S IRA ACCOUNT AT 
AMOUNT THAT EXCEEDED ACTUAL VALUE OF THE ACCOUNT 
 
 Former wife appeals the final judgment dissolving her marriage of over 38 years to the 
former husband. She raises four issues on appeal: error in the equitable distribution. error in the 
amount of permanent periodic alimony awarded, failure to award her retroactive alimony, and 
failure to award her attorney’s fees. The District Court found: 
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 1. “Former Husband concedes that the trial court incorrectly valued Former Wife’s 
IRA account; the distribution should reflect the actual value of the account.” 
 
 2. “On remand, the trial court should correct and clarify its factual findings on [this] 
issue and adjust the equitable distribution accordingly.” 
 
Serbousek v. Lucas, 41 FLW D1209 (Fla. 5th DCA 2016) 
 
TRIAL COURT’S PROSPECTIVE-ONLY AWARD TO FORMER WIFE OF HER 
SHARE OF FORMER HUSBAND’S PENSION ON REMAND DID NOT DEPART 
FROM APPELLATE COURT’S MANDATE DIRECTING TRIAL COURT TO 
RECONSIDER THE PROPER DISPOSITION OF THE MARITAL PORTION OF 
PENSION BY CONSIDERING THE FACTORS IN SECTION 61.075, FLORIDA 
STATUTES 
 
 The former wife appeals from a final order on remand determining her interest in the 
pension of the former husband and denying appellate attorney’s fees and costs from a prior 
appeal. This is former wife’s sixth direct appeal in a twelve-year old dissolution case. She 
challenges the trial court’s failure to award her share of the former husband’s pension retroactive 
to the date of the dissolution petition, arguing that the court’s prospective-only award resulted in 
an unequal property distribution. The District Court held: 
 
 1. “[Former Wife’s] arguments lack merit as the record demonstrates that the trial 
court followed this court’s directive to reconsider the ‘proper disposition’ of the marital portion 
of the pension by considering the factors in section 61.075, Florida Statutes.” 
 
 2. “Accordingly, we affirm that part of the order relating to the pension.” 
 
Coleman v. Bland, 41 FLW D2241 (Fla. 5th DCA 2016) 


 


D.  Distribution 


  
First District 


FAILURE TO DISTRIBUTE ALL MARITAL ASSETS 
 
 The former wife appeals a final judgment dissolving the parties’ marriage. The former 
wife argues that the trial court erred in failing to distribute the marital assets identified in her 
motion for rehearing. The District Court held: 
 
 1. “[W]e agree with the former wife’s argument that the trial court erred by failing to 
distribute the marital assets identified in her motion for rehearing, which were not addressed in 
the settlement agreement that was subsequently incorporated into the final judgment. See 
§61.075, Fla. Stat. (requiring the court to value and distribute all marital assets).” 
 







  258 


 2. “Accordingly, we reverse the final judgment and remand this case to the trial 
court for the limited purpose of distributing any marital assets not addressed in the settlement 
agreement.” 
 
Pucci v. Johnson, 41 FLW D1708 (Fla. 1st DCA 2016) 


 


REVERSAL AND REMAND OF EQUITABLE DISTRIBUTION PORTION OF 
JUDGMENT NECESSITATES REVERSAL AND REMAND OF ALIMONY AND 
ATTORNEY’S FEES PORTION OF JUDGMENT 
 
 The appellant seeks review of a final judgment of dissolution of marriage and the 
subsequent denial of his motion for rehearing and/or reconsideration. The former husband argues 
that the trial court erred in failing to make the requisite findings to support its alimony award of 
$3,500 per month to the former wife, which he argues greatly exceeds the former wife’s needs 
and his ability to pay. He also challenges the portion of the final judgment ordering him to pay 
$11,500 of the former wife’s attorney’s fees at the rate of $450 per month, along with the trial 
court’s equitable distribution of the marital assets and debts, particularly the debt/equity in the 
marital home and the debt associated with a Capital One credit card. The former wife concedes 
error in the trial court’s equitable distribution. The District Court found: 
 
 1. “With this concession of error, we reverse and remand the final judgment for 
redistribution of the marital assets and debts in accordance with section 61.075, Florida Statutes 
(2015).” 
 
 2. “The reversal and remand of the equitable distribution portion of the final 
judgment necessitates reversal and remand of the alimony and attorney’s fees portions of the 
final judgment as well. See Watson v. Watson, 124 So. 3d 340, 343 (Fla. 1st DCA 2013) (finding 
remand of equitable distribution portion warranted remand of the other financial aspects of the 
final judgment) (citing Branch v. Branch, 775 So. 2d 406, 408 (Fla. 1st DCA 2000)).” 
 
Nolan v. Nolan, 41 FLW D955 (Fla. 1st DCA 2016) 


 


Second District 


 
TRIAL COURT ERRED IN ORDERING FORMER WIFE TO WHOM PROPERTIES 
PASSED UPON DEATH OF FORMER HUSBAND EITHER TO SELL PROPERTIES 
OR TO PURCHASE FORMER HUSBAND’S INTEREST IN THEM 
 
 The Ebanks were divorced in Florida in 2008. The Husband died 4 years later, while he 
and the Wife continued to jointly own three properties in the Cayman Islands that, under Cayman 
law, passed to the Wife as the survivor. The Husband’s brother and personal representative filed 
a motion in the dissolution case to enforce the divorce judgment as to the disposition of the three 
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parcels. The court ruled in the estate’s favor and ordered the Wife either to sell the properties or 
to purchase her late former husband’s interest in them.  
 The case involves the Ebankses’ MSA, Cayman law, and the Husband’s will. The 
Husband executed his will on the day he filed for divorce, stating: “I intend on my death that any 
property in my name and that of another as joint tenants with right of survivorship, or which is in 
my name as trustee for the benefit of named beneficiary, will pass to the survivor, successor 
trustee or beneficiary, and I instruct my Personal Representative to make no claim thereto.” At 
that time, the Ebanks owned the Cayman Islands properties as a joint tenancy with rights of 
survivorship, known as “joint proprietorship” in the Cayman Islands (Registered Land Law, 
Section 100 (2004 Revision). 
 The District Court of Appeals reversed the trial court’s decision: 
 
 1. “[A]s in Florida, the RLL provides that ‘on the death of a joint proprietor, his 
interest shall vest in the surviving proprietor or the surviving proprietors jointly.’ RLL § 100 
(1)(b) (emphasis supplied).” 
 
 2. “Joint proprietors may sever the tenancy by executing ‘an instrument in the 
prescribed form signifying that they agree to sever the joint proprietorship, and the severance 
shall be completed by registration of the joint proprietors as proprietors in common in equal 
shares and by filing the instrument.’ RLL § 100(3)…”  
 
 3. “The RLL recognizes one other form of joint ownership of land, a ‘proprietorship 
in common.’ Proprietors in common, like tenants in common in Florida, have no survivorship 
rights. See RLL § 101.” 
 
 4. “Notably, the Cayman Islands does not provide for a form of joint ownership 
corresponding to a third type recognized in Florida, that being a tenancy by the entireties. See 
Beal Bank, SSB v. Almand & Assocs., 780 So. 2d 45, 52-53 (Fla. 2001).” 
 
 5. “Holding property in a tenancy by the entireties requires a ‘unity of marriage,’ 
i.e., ‘the parties must be married at the time the property became titled in their joint names.’ Id. 
at 52. 
 
 6. “But a married couple may also hold properties as joint tenants or as tenants in 
common. Id. at 53.” 
 
 7. “By operation of Florida statute, a tenancy by the entireties becomes a tenancy in 
common upon the divorce of the owners. § 689.15, Fla. Stat. (2012); Davis v. Dieujuste, 496 So. 
2d 806, 809 (Fla. 1986).” 
 
 8. “The statute makes no such provision in the case of joint tenancies with rights of 
survivorship.” 
 
 9. “Of course, there being no ownership by the entireties in the Cayman Islands, that 
country has no law dissolving an entireties estate upon the owners’ divorce.” 
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 10. “Thus, under both [the Husband]’s will and Cayman Islands law, the three 
disputed parcels became [the Wife]’s sole property when [the Husband] died.” 
 
 11. “Accordingly, after [the Husband]’s death [the Wife] filed with the registrar of 
lands in the Cayman Islands the required documentation, Form RLL 36 Deletion on Death of 
Joint Proprietor, …, to reflect that ownership of the properties was now vested in [the Wife] 
alone. See eForms, supra.” 
 
 12. “Thereafter, Curtis Ebanks, as [the Husband]’s personal representative, filed a 
motion in the dissolution case to enforce the Ebankses’ marital settlement agreement and the 
final judgment, and to enjoin [the Wife from selling the Cayman Islands properties without court 
approval. Alternatively, he asked that [the Wife] be ordered to transfer her current sole interest in 
the properties to a joint interest with [the Husband]’s estate.” 
 
 13. “The judge declined to order a transfer of title because the properties were outside 
her jurisdiction.” 


14. “But she posited that the divorce judgment dictated ‘that if one party does not 
wish to buy out the other party, the parties are required to sell the Cayman Islands properties and 
to use those proceeds to accomplish the detailed equitable distribution scheme.’ ” 
 
 15. “This was a mischaracterization of the judgment.” 
 
 16. “It is true that if provided for the distribution of the proceeds ‘upon the sale’ of 
the properties. But it also stated: 


I. The Cayman Islands waterfront property shall be listed for sale for at least $1.5 
million and, if an offer within 10% of that price is made, either Party may force 
the sale of that property. If said property is not sold by August 1, 2008, the listing 
price shall be reduced by 10% for a period of one (1) year, and by an additional 
10% each year thereafter until the property is sold. 


Thus the judgment did not require that the properties be sold within a specific time.” 
 
 17. “In fact, the marital settlement agreement stated that the parties would ‘try’ to sell 
the properties ‘within a reasonable time.’ ” 
 
 18. “And while the judgment provided that ‘[a]t any time, either Party may buy out 
the other Part[y’s] interest in the Cayman Islands property for one-half of any offer made by an 
outside Party or any sum agreed to by the Parties,’ it did not, as the court below suggested, 
require that if one did not buy out the other, the parties would be forced to property 
immediately.” 
 
 19. “Indeed, the evidence established that while [the Husband] was alive an offer was 
made to purchase two of the properties for $1.6 million, but there was no evidence that either 
party attempted to force a sale at that price or that either of them offered to purchase the other’s 
interest for one-half that sum.” 
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 20. “Significantly, neither the final judgment nor the settlement agreement required 
the Ebankses to alter the tenancy in which the properties were held from a joint proprietorship to 
a proprietorship in common, nor did any evidence establish that either of them ever contemplated 
doing so. Cf. Crawford v. Barker, 64 So. 3d 1246, 1257 (Fla. 2011) (noting that when a marital 
settlement agreement does not mandate a party to change the beneficiary of an asset, the original 
designated beneficiary is entitled to the property).” 
 
 21. “This easily could have been accomplished simply by filing form RL 18, at a cost 
of approximately $60.97 U.S. per property. See Support for Form RL 18, supra (stating that no 
stamp duty was required on a severance of a joint proprietorship).”  
 
 22. “This court has long stated that absent an ambiguity, ‘ “the actual language used 
in the contract is the best evidence of the intent of the parties, and the plain meaning of that 
language controls.” ’ Gibney v. Pillifant, 32 So. 3d 784, 785 (Fla. 2d DCA 2010) (quoting 
Emergency Assocs. of Tampa, P.A. v. Sassano, 664 So. 2d 1000, 1003 (Fla. 2d DCA 1995)).” 
 
 23. “The Ebankses’ marital settlement agreement did not address what would happen 
to the Cayman Islands properties if one of them predeceased the other. Nor did the dissolution 
judgment speak to this issue.” 
 
 24. “In the order under review, the court essentially rewrote the contract, inserting its 
theory of what [the Husband] would have wanted concerning ownership of the real estate. It 
erred in doing so. See Gibney, 32 So. 3d at 785.” 
 
 25. “Although neither the agreement nor the final judgment evinced any intent 
concerning the ownership of the Cayman Islands properties after a death, [the Husband]’s will 
did.” 
 
 26. “Essentially he restated what the law of the Cayman Islands and the law of 
Florida requires: he provided that property held in a joint tenancy with rights of survivorship 
would pass directly to the surviving tenant. He went so far as to instruct his personal 
representative to make no claim on behalf of the estate for any property titled in that fashion.” 
 
 27. “[The Husband] executed the will at the time he instituted dissolution proceedings 
against his wife, yet he took no steps to alter the title to the Cayman Islands property so as to 
eliminate the survivorship rights.” 
 
 28. “When a testator’s intent is clear, it will be upheld. Owens v. Estate of Davis ex 
rel. Holzauser, 930 So. 2d 873, 874 (Fla. 2d DCA 2006); In re Wood’s Estate, 226 So. 2d 46, 48 
(Fla. 2d DCA 1969).” 
 
 29. “We reverse the order that granted the Estate’s motion to enforce the final 
judgment and the marital settlement agreement against [the Wife], and we remand with 
directions to deny it. The court shall also vacate its order prohibiting [the Wife] from dissipating, 
encumbering, transferring, or selling the Cayman Islands properties.” 
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Ebanks v. Ebanks, 41 FLW D291 (Fla. 2d DCA 2016) 
 


EXCLUSION FROM THE FINAL JUDGMENT OF CERTAIN ASSETS LIQUIDATED 
BY HUSBAND DURING LITIGATION WAS NOT SUPPORTED BY COMPETENT, 
SUBSTANTIAL EVIDENCE AND CONTRARY TO COURT’S ORAL 
PRONOUNCEMENT ADOPTING WIFE’S EQUITABLE DISTRIBUTION SCHEDULE 
 
 The parties were married in 1996 and Husband filed for divorce in 2011.  There was a 
six-day final hearing in 2014.  Wife’s forensic accountant was the only expert witness to testify 
as to the valuation of assets and the finances of the parties. The Husband presented no expert 
witnesses.  At the conclusion of the hearing, the trial court pronounced its findings on the 
valuation of the Husband’s business, the Wife’s alimony request, and equitable distribution, but 
reserved on the issue of attorney’s fees.  The trial court found the Wife possessed the need for 
alimony and the Husband had the ability to pay.  The court awarded the Wife one year of 
rehabilitative alimony to be followed by five years of durational alimony.  The trial court did not 
indicate an amount, and instructed the parties to work together to determine a proposed final 
judgment to include the alimony amount to be determined, and to include the Wife’s equitable 
distribution schedule as modified to address the fact that the Wife would not receive as great a 
portion of Husband’s business.  The parties were unable to do so, and attended a case 
management conference to address the stalemate.  At the close of the non-evidentiary case 
management conference, the court asked the parties to submit proposed judgments and the court  
entered the Husband’s verbatim.  Wife appealed a final judgment of dissolution of marriage that 
failed to accurately reflect the trial court’s oral pronouncements, and contained errors as to 
alimony and equitable distribution.  Husband cross-appealed on the issue of the valuation of his 
business, and challenged the trial court’s decision to permit testimony of Wife’s expert on that 
issue. The cross-appeal was affirmed without comment. In reversing and remanding on the 
equitable distribution aspects, the District Court held: 
 
 1. “The written judgment excludes (certain assets) from equitable distribution on the 
basis that they no longer ‘remain available for distribution, having been liquidated during the 
three (3) year pendency of this litigation and the proceeds expended for living expenses and 
payment of attorney’s and accountant fees.’” 
 
 2. “The husband did testify that he sold the Infiniti automobile and used the 
proceeds to pay for living expenses and attorney fees.  However, there was no competent, 
substantial evidence showing that the husband used the proceeds from the sales of the other 
assets to pay for support or fees.  And there is no indication that the husband even requested that 
any assets be excluded from equitable distribution at any time before the case management 
conference.” 
 
 3. “More importantly, the record reflects that the trial court never found that 
proceeds from the sale of these assets were used in the way described in the written judgment.  In 
fact, during its oral ruling the trial court reprimanded the husband for selling marital assets 
during the proceedings in violation of the standing order prohibiting their sale.” 
 







  263 


 4. “Because the trial court’s distribution of assets and its findings that certain assets 
should be excluded from equitable distribution altogether are not supported by competent, 
substantial evidence we must reverse the entire award of equitable distribution and remand for 
the trial court to reconsider the equitable distribution scheme.” 
  
Shaver v. Shaver, 41 FLW D1945 (Fla. 2d DCA 2016) 
 
IT WAS ERROR TO UNEQUALLY ALLOCATE THE PROCEEDS OF THE SALE OF 
REAL PROPERTY OWNED BY PARTIES 
 
 The Husband appeals the final judgment of dissolution of his marriage to the Wife. The 
Wife concedes that the final judgment unequally allocated the proceeds of the sale of the real 
property located at 7715 Citronella. The record shows that the parties owned several pieces of 
real property that produced rental income, one of which was the 7715 Citronella property. The 
trial court, by interlocutory order, adopted the stipulated value of the 7715 Citronella property of 
$55,017, ordered that the property be listed for sale at a price no less than that amount, and 
ordered that the proceeds be split evenly between the parties. 
 By the time of the final hearing the 7715 Citronella property had not been sold. When the 
trial court listed the property in the equitable distribution schedule, it allocated $27,508.50 to the 
Wife but $36,000 to the Husband. It appears that this error arose because the parties stipulated at 
trial that the value of the 7715 Citronella property was actually $72,000 rather than the $55,017 
that was the agreed value when the interlocutory order was entered. The District Court held: 
  
 1. “However, regardless of how or why the error arose, it resulted in an 
irreconcilable, albeit unintentional, internal inconsistency within the final judgment, as well as a 
written judgment that deviated from the court’s oral ruling and an overcalculation of the 
equalization payment due from the Husband to the Wife.” 
 
 2. “Generally, ‘[r]eversal is required where the final judgment is inconsistent with 
the trial court’s oral pronouncement.’ Brewer v. Brewer, 3 So. 3d 432, 433 (Fla. 2d DCA 2009); 
see also Mahaffey v. Mahaffey, 614 So. 2d 649, 650-51 (Fla. 2d DCA 1993); Gallardo v. 
Gallardo, 593 So. 2d 522, 524 (Fla. 3d DCA 1991) (reversing the portion of the final judgment 
concerning visitation and remanding with directions to confirm [sic] the written judgment to the 
court’s oral pronouncement); cf. Meyer v. Meyer, 525 So. 2d 462, 464 (Fla. 4th DCA 1988) 
(noting that the entry of a written judgment that is materially different from the court’s oral 
pronouncement is a substantive error requiring correction).” 
 
 3. “Further, dissolution judgments that contain internal inconsistencies must be 
reversed so the inconsistencies can be corrected. See, e.g., Allen v. Allen, 114 So. 3d 1102, 1103-
04 (Fla. 1st DCA 2013) (reversing internally inconsistent final judgment of dissolution and 
remanding for the trial court to correct inconsistent provisions relating to child support and the 
allocation of child-related expenses); Gibson v. Gibson, 98 So. 3d 764, 764-65 (Fla. 5th DCA 
2012) (reversing final judgment that contained inconsistent directives concerning the disposition 
of the proceeds of the marital home).” 
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 4. “The remedy is for this court to remand so that the inconsistency can be 
corrected.” 
 
 5. “Therefore, we reverse the portion of the equitable distribution worksheet that 
addresses the allocation of the proceeds of the sale of the 7715 Citronella property and remand 
for the trial court to enter an amended final judgment that divides the value of this property 
evenly between the parties.” 
 
 6. “Making this correction will require the trial court to also recalculate the 
equalizing payment due from the Husband to the Wife.” 
 
 7. “On remand, the trial court may, if necessary, consider any new evidence 
concerning the status of the sale of this property.” 
 
Suk v. Chang, 41 FLW D658 (Fla. 2d DCA 2016) 
 
PROVISION ALLOWING HUSBAND TO BUY WIFE’S SHARE OF THE MARITAL 
HOME AT RATE OF $100 A MONTH CONSTITUED ABUSE OF DISCRETION, 
WHICH WAS COMPOUNDED BY REQUIREMENT THAT WIFE RELINQUISH HER 
ENTIRE INTEREST IN HOME BY QUITCLAIM DEED WITHIN 30 DAYS OF ENTRY 
OF JUDGMENT 
 
 The wife seeks review of the final judgment of dissolution of her marriage to the 
husband. The parties resolved all issues between them except for disposition of the marital home, 
which was the significant asset held by the parties. The husband inherited the home from his 
mother during the marriage, but he added the wife’s name to the deed and she contributed to the 
upkeep and maintenance of the home during their 22-year marriage. The parties agreed the home 
was marital, the amount of equity was $50,000, and that each should receive half that amount.  
 Because they had few assets, neither party could buy out the other’s share of the home. 
The wife suggested that the house be sold so they could each take their interest. The husband 
objected because he wanted to keep the home he inherited from his mother. The magistrate 
recognized the sentimental value of the home for the husband and recommended that the 
husband keep the come and pay the wife for her interest. The magistrate asked the husband how 
much he could pay the wife each month toward her interest in the home. He said he thought he 
could afford $100 per month. Without questioning him any further, and with no reference to or 
discussion of the husband’s income and expenses, the magistrate recommended that he pay the 
wife $100 per month until the $25,000 balance was paid off. Then, despite the extended payment 
plan, the magistrate recommended that the wife be required to quitclaim her interest in the home 
to the husband within 30 days of entry of the FJ. The trial court adopted the recommendations 
without discussion. The District Court held: 
 
 1. “We affirm all aspects of the final judgment except the provision that permitted 
the Husband to pay the Wife her $25,000 interest in the marital home at the rate of $100 per 
month.” 
 
 2. “As to that single issue, we reverse and remand for reconsideration.” 
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 3. “This decision, which effectively deprives the Wife of her present interest in the 
marital home, constitutes an abuse of discretion.” 
 
 4. “ ‘Discretion ... is abused when the judicial action is arbitrary, fanciful, or 
unreasonable.’ Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980) (quoting Delno v. 
Mkt. St. Ry. Co., 124 F.2d 965, 967 (9th Cir. 1942)).” 
 
 5. “The payment plan authorized by the trial court, which requires the Wife to wait 
more than twenty years to receive her share of the marital assets, is patently unreasonable.” 
 
 6. “In this regard, this case is quite similar to that of Posner v. Posner, 39 So. 3d 411 
(Fla. 4th DCA 2010).” 
 
 7. “There, the trial court ordered the wife to pay an equalizing payment of $85,413 
to the husband at a rate of $100 per month, finding that the wife could not afford to pay more.” 
 
 8. “On appeal, the Fourth District noted that at that rate it would take more than 
seventy years for the wife to pay the debt to the husband.” 
 
 9. “The court concluded that ‘to deprive the husband of the majority of the assets of 
the marriage for the rest of his life is an abuse of discretion.’ Id. at 415.” 
 
 10. “In reversing and remanding for reconsideration of that award, the Fourth District 
counseled: 


We further require that the trial court refashion the repayment of this amount so 
that the husband is not foreclosed from a more expeditious repayment of the 
amount of the equalization payment. This could be accomplished by various 
methods. Those may include, but are not limited to: providing a shorter payout 
period, including a lump sum repayment after a few years; repayment from the 
sale of various of the wife’s assets, particularly the marital home; or allowing the 
amount to be reduced to judgment so that the husband is permitted to collect it 
from the wife’s assets. Except for the option of simply reducing the equalizing 
payment to judgment, the court should retain specific jurisdiction over the future 
repayment provisions to account for changed circumstances. The court cannot, 
however, retain jurisdiction to change the amount of the original equalization 
payment, which is a set property division between the parties. 


Id.; see also Evans v. Evans, 128 So. 3d 972, 973 (Fla. 1st DCA 2013) (reversing an equitable 
distribution scheme that allowed the wife to pay the husband for his interest in the marital home 
over a period of twenty years because the award ‘effectively deprives the former husband of his 
present one-half interest in the marital home’).” 
 
 11. “In other words, the sentimental interest of one party in marital property cannot 
take priority over financial fairness to the other party.” 
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 12. “Here, like the rulings in Posner and Evans, the trial court’s order giving the 
Husband 20.83 years to pay the Wife for her present interest in the marital home constitutes an 
abuse of discretion.” 
 
 13. “This abuse of discretion is compounded by the requirement that the Wife 
relinquish her entire interest in the home by quitclaim deed within thirty days of the entry of the 
judgment.” 
 
 14. “Accordingly, we reverse the final judgment as to this issue.” 
 
 15. “On remand, as discussed in Posner, the trial court shall reconsider the award of 
this asset in light of the other available options, including having the Husband obtain a mortgage 
or line of credit to pay the Wife, requiring the Husband to sell the home to pay the Wife, or 
reducing the amount to judgment so the Wife may collect against the Husband’s other assets, if 
there are any.” 
 16. “We also caution that if the trial court elects to refashion the payment plan on 
remand, it must consider whether to impose interest payable to the Wife on the unpaid balance, 
see Erp v. Erp, 976 So. 2d 1234, 1240 (Fla. 2d DCA 2008) (noting that the wife had a right to 
statutory interest on the equalizing payment that arose as of the date of the judgment); it must 
consider whether to impose a lien on the home in favor of the Wife for the amount due from the 
Husband, see Harper v. Harper, 586 So. 2d 1147, 1148 (Fla. 2d DCA 1991); and it should retain 
jurisdiction over any repayment provisions to account for any future change in circumstances.” 
 
 17. “Affirmed in part, reversed in part, and remanded for further proceedings.” 
 
Thomas-Nance v. Nance, 41 FLW D983 (Fla. 2d DCA 2016) 
 


Third District 


UNPAID WAGES OWED BY FORMER HUSBAND TO FORMER WIFE 
 
 Former husband appeals from a final judgment of dissolution. The District court held: 
 
 1. “We affirm in all respects, but remand solely for the trial court to correct the 
calculation of the amount of unpaid wages to ... former Wife.” 
 
 2. “The trial court correctly determined that the Husband owed the Wife $52,982.43 
in wages earned but not received in 2011, in addition to the $219,226.86 he owes her for unpaid 
wages from 2006 - 2010.” 
 
 3. “The Amended Final Judgment, however, added those two amounts and declared 
the total, $324,025.50, as what the Husband owed the Wife for 2006-2010, and then incorrectly 
added another $52,982.43 for 2011.” 
 
 4. “The Wife concedes that this is incorrect.” 
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 5. “We affirm the Final Judgment of Dissolution in all respects, but remand to 
correct the Final Judgment by subtracting $52,982.43 from the total the Husband owes to the 
Wife.” 
 
Glass v. Glass, 41 FLW D1574 (Fla. 3d DCA 2016) 
 


Fourth District 
 


EQUITABLE DISTRIBUTION -- UNEQUAL DISTRIBUTION  
 
 The former wife appeals from the circuit court’s final judgment of dissolution. The 
former wife argues that the court’s equitable distribution of the parties’ assets and liabilities did 
not include a specific finding that the former wife engaged in intentional misconduct during the 
dissolution proceedings which resulted in the dissipation of marital assets. The District Court 
held: 
 
 1. “On that argument, we reverse the final judgment with directions for the court to 
determine whether the wife engaged in such intentional misconduct.” 
 
 2. “As our sister court stated in Roth v. Roth, 973 So. 2d 580 (Fla. 2d DCA 2008): 


 As a general proposition, it is error to include assets in an equitable 
distribution scheme that have been diminished or dissipated during the dissolution 
proceedings. However, an exception to this general proposition exists when 
misconduct during the dissolution proceedings results in the dissipation of a 
marital asset. In that case, the misconduct may serve as a basis for assigning the 
dissipated asset to the spending spouse when calculating equitable distribution. 
 When considering whether the dissipation of an asset resulted from 
misconduct, the question for the trial court is whether one spouse used marital 
funds for his or her own benefit and for a purpose unrelated to the marriage at a 
time when the marriage is undergoing an irreconcilable breakdown. The 
misconduct necessary to support inclusion of dissipated in an equitable 
distribution scheme does not include mismanagement or simple squandering of 
marital assets in a manner of which the other spouse disapproves. Instead, to 
include a dissipated asset in the equitable distribution scheme, there must be 
evidence of the spending spouse’s intentional dissipation or destruction of the 
asset, and the trial court must make a specific finding that the dissipation resulted 
from intentional misconduct. 


Id. at 584-85 (emphasis added; internal citations, quotation marks, and brackets omitted); see 
also §61.075(1)(i), Fla. Stat. (2014) (‘[I]n distributing the marital assets and liabilities between 
the parties, the court must begin with the premise that the distribution should be equal, unless 
there is a justification for an unequal distribution based on all relevant factors, including … [t]he 
intentional dissipation, waste, depletion, or destruction of marital assets after the filing of the 
petition or within 2 years prior to the filing of the petition’).” 
 
 3. “If the record from the previous hearing provides sufficient evidence and 
arguments for the court to determine whether the wife engaged in intentional misconduct, it shall 
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not be necessary for the court to conduct an additional evidentiary hearing or consider additional 
arguments.” 
 
 4. “Instead, the court may amend the final judgment without an additional hearing or 
arguments.” 
 
Miller v. Miller, 41 FLW D671 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN IMPOSING EQUALIZING PAYMENT PLAN REQUIRING 
WIFE TO PAY HUSBAND CERTAIN AMOUNT IN MONTHLY INSTALLMENTS 
WHERE RECORD WAS DEVOID OF EVIDENCE ESTABLISHING WIFE’S ABILITY 
TO PAY 
 
 The former wife appeals a final dissolution of marriage and a subsequent order 
compelling her compliance with equalizing payments and awarding attorney’s fees. She argues 
the trial court erred in requiring her to make an equalizing payment she could not afford. The 
former wife argues the trial court erred in ordering her to make an equalizing payment of 
$15,409 in twenty-two monthly installments because: (1)  her financial affidavit showed she had 
a net deficit income every month, (2) the former husband failed to present evidence of her ability 
to pay, and (3) the court made no findings justifying the equalizing payment. The District Court 
held: 
 
 1. “We review equitable distribution orders for an abuse of discretion. Bell v. Bell, 
68 So. 3d 321, 328 (Fla. 4th DCA 2011).” 
 
 2. “ ‘[A] lump sum equalizing payment to accomplish equitable distribution “is 
properly awarded only when the evidence reflects a justification for such an award and the 
ability of the paying spouse to make the payment without substantially endangering his or her 
economic status.” ’ Fortune v. Fortune, 61 So. 3d 441, 446 (Fla. 2d DCA 2011) (emphasis 
added) (quoting Bishop v. Bishop, 47 So. 3d 326, 331 (Fla. 2d DCA 2010)).” 
 
 3. “We agree with the former wife. There was no evidence to establish the former 
wife’s ability to make such payments.” 
 
 4. “In fact, the record indicates that she could NOT make the ordered payments.” 
 
 5. “Because the record is devoid of evidence supporting the former wife’s ability to 
pay, and the trial court made no factual findings, we reverse the final judgment of dissolution and 
the subsequent order enforcing it and awarding attorney’s fees and costs. See Rizer v. Rizer, 691 
So. 2d 541 (Fla. 2d DCA 1997).” 
 
 6. “We therefore reverse and remand the case to the trial court to reconsider the 
amount of the equalizing payment….” 
 
Abramovic v. Abramovic, 41 FLW D729 (Fla. 4th DCA 2016) 
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TRIAL COURT ERRED IN REQUIRING HUSBAND, THROUGH UNEQUAL 
DISTRIBUTION OF MARITAL ASSETS, TO MAKE PAYMENT TO WIFE FOR 
INCOME TAXES ASSESSED AS RESULT OF WITHDRAWALS HUSBAND MADE 
FROM WIFE’S IRA ACCOUNT BY FORGING HER SIGNATURE WHERE HUSBAND 
HAD PREVIOUSLY PAID THE TAXES WHEN THE WITHDRAWALS WERE MADE 
BY TAX WITHHOLDING AUTHORIZATION AS PART OF THE WITHDRAWAL 
REQUEST 
 
 The former husband appeals the trial court’s final judgment of dissolution of marriage. 
The first issue the former husband appeals has to do with withdrawals made from the former 
wife’s IRA account, which the trial court found was accomplished by the former husband 
forging the former wife’s signature to withdrawal requests. At the final hearing, when asked 
about who made the withdrawal requests, he invoked his Fifth Amendment right against self-
incrimination. The money from the withdrawals was deposited into a trust account controlled b 
the former husband. The former wife found the withdrawal requests when the former husband 
moved out and testified that they were not hers, she did not authorize them, nor did she have 
knowledge of these requests. The trial court found that the former husband forged the former 
wife’s signature on the requests and awarded the former wife an unequal distribution, equal to 
the amount the former husband withdrew from the IRA plus an amount equal to the income taxes 
assessed to the former wife’s account associated with the withdrawals. The trial court also 
awarded her the balance of her IRA account without any marital interest imposed on behalf of 
the former husband. The former husband argues that the trial court erred in requiring him, by an 
unequal distribution of marital assets, to make a payment to the former wife for the income taxes 
assessed as a result of the withdrawals. He argues that, because he previously paid the taxes 
when the withdrawals were made, the final judgment required him to make a “double” payment 
for the taxes. The District Court held: 
 
 1. “We agree with his argument.” 
 
 2. “The record supports the Former Husband’s contention that the income taxes 
assessed for the money wrongfully withdrawn from the Former Wife’s IRA account were paid 
by a tax withholding authorization a part of the withdrawal request, leaving him with a net 
amount from the withdrawal.” 
 
 3. “The amounts awarded to the Former Wife in the final judgment as 
reimbursement or the tax consequence of the disbursements from her IRA account were actually 
deducted from the cash withdrawal and given to the Internal Revenue Service (IRS); the taxes 
were not an additional amount withdrawn from the account.” 
 
 4. “Thus, it was error for the trial court to require the Former Husband to pay the 
taxes again by way of an unequal distribution of marital assets to the Former Wife.” 
 
Pachter v. Pachter, 41 FLW D1513 (Fla. 4th DCA 2016) 
 
FUNDS DISSIPATED DURING PENDENCY OF PROCEEDINGS -- ABSENCE OF 
SPECIFIC FINDING OF MISCONDUCT 
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 The former husband appeals a final judgment of dissolution of marriage alleging multiple 
errors by the trial court. The District Court found: 
 
 1. “The former wife concedes one error: that the court erred in failing to make a 
specific finding of misconduct necessary to support equitable distribution to the wife of funds the 
husband spent pending these proceedings. See Bishop v. Bishop, 47 So. 3d 326, 330 (Fla. 2d 
DCA 2010) (‘[T]here must be evidence of the spending spouse’s intentional dissipation or 
destruction of the asset, and the trial court must make a specific finding that the dissipation 
resulted from intentional misconduct.’).” 
 
 2. “On this issue we reverse and remand for further proceedings.” 
 
 3. “The court may decide the issue on the present state of the record or take 
additional evidence, as it deems appropriate.” 
 
 4. “In all other respects, we affirm the final judgment.” 
 
Pansky v. Pansky, 41 FLW D1786 (Fla. 4th DCA 2016) 


Fifth District 
 


ERROR TO INCLUDE IN FINAL JUDGMENT LANGUAGE SPECIFYING THAT 
FORMER WIFE MUST REFINANCE OR SELL MARITAL HOME WITHIN 18 
MONTHS WITHOUT ADDRESSING EACH PARTY’S FINANCIAL 
RESPONSIBILITIES PRIOR TO SALE OF HOME AND CONSEQUENCES SHOULD 
FORMER WIFE FAIL TO SELL OR REFINANCE HOME WITHIN ALLOTTED TIME 
FRAME 
 
 Former husband appeals from a final judgment of dissolution of marriage, arguing that 
the trial court erred in awarding the former wife exclusive use of the marital home. The trial 
court’s final judgment included language specifying that the former wife must refinance or sell 
the home within 18 months. The final judgment, however, did not identify which party was 
responsible for upkeep costs, mortgage payments, insurance, or taxes during those months. The 
judgment additionally assigned a value of $222,000 to the marital home and specified that each 
party was to receive $111,000 in the event that the home was sold, despite the fact that the actual 
sale price may vary from the value assigned by the court. 
 
 1. “In Schumaker v. Schumaker, 931 So. 2d 271, 275 (Fla. 5th DCA 2006), this court 
addressed a similar situation in which the trial court gave the former wife six months to sell or 
refinance the marital home but left  ‘many unanswered questions regarding the disposition of the 
marital residence.’ ” 
 
 2. “This court remanded the case to the trial court with instructions to clarify the 
language of the final judgment. Id. at 272.” 
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 3. “As we did in Schumaker, we find that the trial court’s final judgment should 
have specifically addressed each party’s financial responsibilities prior to sale of the home and 
the consequences should Former Wife fail to sell or refinance the home within the allotted time 
frame.” 
 
 4. “We find that Former Husband is entitled to an equal share of the actual 
refinancing value or sale price of the home.” 
 
Jones v. Jones, 41 FLW D284 (Fla. 5th DCA 2016) 
 
IT WAS ERROR TO REQUIRE FORMER HUSBAND TO REPAY HALF OF LOAN 
FROM FORMER WIFE’S THRIFT SAVINGS PLAN WHERE FORMER WIFE, 
THROUGH HER THRIFT SAVINGS PLAN, RECEIVED ALL THE PAYMENTS 
 
 Former Husband appeals the final judgment of dissolution of marriage from the Former 
Wife. During their 32-year-marriage, Former Wife and Former Husband both worked at the 
Federal Reserve Bank of Chicago. While working there both parties saved for retirement through 
the use of Thrift Savings Plans (“TSP”). At the time the Former Wife retired, the balance of her 
TSP account was approximately $300,000. At the time she filed the petition for dissolution of 
marriage, the balance in her account was approximately $84,281. The balance of the Former 
Husband’s TSP was $58,939 at the time the petition was filed. In November 2011 and again in 
March 2013, Former Wife borrowed $25,000, for a total of $50,000, from her TSP account. It 
was stipulated at trial that the loans were used to pay off marital debt. Each loan’s $452 monthly 
payment was paid only to the Former Wife, with the payments essentially going back into her 
TSP. The balance in Former Wife’s TSP account increased to $96,674.84 at the time of trial. 
 At the trial, held in September 2014, the trial court announced that it would use the date 
of the petition as the date for determining, classifying, and valuing assets. The Former Wife 
claimed, and the trial court ruled, that $15,000 of Former Wife’s TSP was a nonmarital asset 
since she had a balance of $15,000 in her account before the couple married. The Former 
Husband argues that there was no properly admitted, competent, substantial evidence to support 
that portion of the judgment. In addition, the Former Husband argues that the funds in Former 
Wife’s TSP account were commingled. Thus, arguing it would not be possible to determine what 
particular money was withdrawn and spent over the years. The District Court found: 
 
 1. “An appellate court reviews ‘de novo the characterization of an asset as marital or 
nonmarital.’ Tradler v. Tradler, 100 So. 3d 735, 738 (Fla. 2d DCA 2012) (citing Fortune v. 
Fortune, 61 So. 3d 441, 445 (Fla. 2d DCA 2011)).’ 
 
 2. “ ‘Competent substantial evidence must support the trial court’s evaluation of the 
asset.’ Id. (citing Furbee v. Barrow, 45 So. 3d 22, 24-25 (Fla. 2d DCA 2010)).” 
 
 3. “ ‘So long as competent substantial evidence supports the trial court’s factual 
findigns, [the appellate court] will not in essence offer a second trial on appeal by re-weighing 
the evidence.’ Siewart v. Casey, 80 So. 3d 1114, 1116 (Fla. 4th DCA 2012).” 
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 4. “Ultimately, Former Wife testified from her personal knowledge as to the 
premarital balance; thus, contrary to Former Husband’s argument, there was competent, 
substantial evidence as to the factual basis for that classification.” 
 
 5. “Section 61.075(6)(b)(1), Florida Statutes (2013), defines nonmarital assets as 
those ‘acquired … by either party prior to the marriage and assets … incurred in exchange for 
such assets.’ ” 
 
 6. “In ‘distributing the value of a retirement pension fund upon dissolution of 
marriage, the party not in ownership of the fund is entitled to an equitable distribution of that 
portion attributable to the marital contributions.’ Scott v. Scott, 888 So. 2d 81, 83 (Fla. 1st DCA 
2004) (citations omitted).” 
 
 7. “However, the ‘party owning the pension is entitled to the premarital value of the 
fund, along with subsequent passive appreciation, not attributable to the marriage.’ Id. (citing 
Adkins v. Adkins, 650 So. 2d 61, 68 (Fla. 3d DCA 1994)).” 
 
 8. “The trial court determined that ‘[w]ith the exception of loan payments made with 
marital funds, no evidence was introduced at trial to indicate that [Former Husband] contributed 
money from another source to [Former Wife’s] TSP account’ and deemed that the funds were 
not commingled. The trial court treated the amount in excess of the premarital $15,000, as a 
marital asset which was evenly divided. Thus, to this extent, the trial judge did not err in the 
classification and division of Former Wife’s TSP.” 
 9. “However, with regard to the loans from Former Wife’s TSP, the trial court 
committed an accounting error that must be corrected.” 
 
 10. “The parties agree that the $50,000 borrowed from Former Wife’s TSP was used 
to repay marital obligations.” 
 
 11. “If the loan was from a true third party, the debt would be a shared marital 
obligation.” 
 
 12. “However, since the money was borrowed from and repaid to Former Wife’s 
TSP, the loan was both a liability and an asset.” 
 
 13. “Pursuant to the final judgment, Former Husband was required to repay half of 
the loan, but Former Wife, through her TSP, received all of the payments.” 
 
 14. “Former Wife concedes this was error.” 
 
 15. “The TSP loan can either be treated as an asset and liability, or not included in the 
equitable distribution scheme at all. See Teague v. Teague, 122 So. 3d 938, 943 (Fla. 4th DCA 
2013).” 
 
 16. “To the extent that Former Husband has made any post-petition payments on the 
loan, he would be entitled to a credit in like amount.” 
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 17. “We remand to the trial court for proper allocation and distribution of the TSP 
loan.” 
 
Neiditch v. Neiditch, 41 FLW D 720 (Fla. 5th DCA 2016) 
 
IT WAS ERROR TO INCLUDE THE FULL VALUE OF AUTOMOBILE AWARDED 
HUSBAND AS AN ASSET OF FORMER HUSBAND WHERE AUTOMOBILE HAD AN 
OUTSTANDING LOAN BALANCE GREATER THAN THE VALUE 
 
 Former Husband was awarded his 2013 Hyundai Sonata. Based on evidence submitted by 
the parties, the car had a value of $15,399, but had an outstanding loan balance of $15,539 that 
Former Husband was obligated to pay. The final judgment included both the gross value of 
$15,399 and the negative net value of -$140.00. The District Court found: 
 
 1. “Former Wife concedes, and this court agrees, that it was error to include both 
values as assets of the Former Husband.” 
 
 2. “Thus, we remand to the trial court with instructions to remove the $15,399 from 
the equitable distribution worksheet. 
 
Neiditch v. Neiditch, 41 FLW D 720 (Fla. 5th DCA 2016) 
 
IT WAS ERROR TO ORDER FORMER HUSBAND TO MAKE AN EQUALIZATION 
PAYMENT OF THE FULL AMOUNT OF THE DIFFERENCE BETWEEN THE NET 
MARITAL ESTATE AWARDED TO THE FORMER HUSBAND AND THE NET 
MARITAL ESTATE AWARDED TO THE FORMER WIFE 
 
 The trial court determined that the net marital estate awarded to Former Wife was 
$100,643.91 and the net marital estate awarded to Former Husband was $109,018.78. Based on 
those amounts, the trial court ordered Former Husband to make an equalization payment of 
$8373.87. The District Court found: 
 
 1. “That figure was for the full amount of the difference; whereas, a payment of one-
half of the difference would have equalized the distribution.” 
 
 2. “Ordering a full payment of the difference created an unequal distribution in favor 
of Former Wife.” 
 
 3. “On appeal, both parties acknowledge this was error. We agree.” 
 
 4. “Given our rulings as to the treatment and valuation of the TSP loan and Former 
Husband’s automobile, the distributed value of marital assets will be different from the original 
final judgment.” 
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 5. “If after making its calculations of the distributed values of marital assets, the trial 
court determines that an equalizing payment is to be made, the court shall ensure that the 
payment achieves the equalization of the distribution.” 
 
Neiditch v. Neiditch, 41 FLW D 720 (Fla. 5th DCA 2016) 
 


 
 


E.  Judgment 


 
First District 


Second District 
 


AMOUNT LISTED ON FINANCIAL AFFIDAVIT AS “MANDATORY RETIREMENT 
PAYMENTS” SHOULD NOT HAVE BEEN DEDUCTED WHERE THESE AMOUNTS 
WERE ACTUALLY REPAYMENT OF LOAN ON HUSBAND’S 401(K) 
 
 Appellant appeals the final judgment of dissolution of her marriage to the appellee. She 
argues the trial court erred in calculating the former husband’s income. The former husband 
testified that the amount he listed on his financial affidavit as “mandatory retirement payments” 
was actually the repayment of a loan on his 401(k). The District Court held: 
 
 1. “[T]his amount should not have been deducted. See Fuesy v. Fuesy, 64 So. 3d 
151, 152 (Fla. 2d DCA 2011) (‘Although for purposes of calculating child support, mandatory 
retirement payments are included as allowable deductions under section 61.30(3)(d), voluntary 
retirement payments are not.’); Moore v. Moore, 120 So. 3d 194, 197 (Fla. 5th DCA 2013) (‘[I]t 
is apparent that neither the 401(k) contribution nor the health savings account qualifies as an 
authorized deduction for calculation of net income under section 61.30(3), Florida Statutes 
(2011).’).” 
 
 2. “The Former Husband appears to concede this point, only claiming that the 
inaccuracy was ‘de minimus.’ ” 
 
 3. “But we must reverse even where it is unclear whether an updated figure will 
affect the final result. See Moore, 120 So. 3d at 197 (‘It is unclear whether this additional 
available income would have affected the final judgment; however, we are bound to remand for 
reconsideration of the judgment in light of the correct net income of Former Wife.’).” 
 
 4. “Accordingly, we reverse and remand for the court to recalculate the Former 
Husband’s income and, in light of the updated income figure, reconsider the child support award 
and alimony award as well as the requirement that the Former Wife pay for counseling.” 
 
Edge v. Edge, 41 FLW D1401 (Fla. 2d DCA 2016) 
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Third District 


Fourth District 
 


Fifth District 
 


ERROR TO FAIL TO ALLOW HUSBAND CREDIT FOR PARTIAL DISTRIBUTION 
OF MARITAL ASSETS HE PAID FOR WIFE’S EXPERT WITNESS PRIOR TO 
ENTRY OF FINAL JUDGMENT; AND ERROR TO FAIL TO EQUALLY DISTRIBUTE 
AMOUNT REMAINING ON COUPLE’S LINE OF CREDIT, BASED ON ERRONEOUS 
CONCLUSION THAT DEBT HAD BEEN SATISFIED. 
 
 The Wife was awarded a partial distribution of marital assets to pay for her expert 
witness, on the condition that, upon final distribution of marital assets, Husband would receive a 
$15,000 credit in addition to any associated costs.  The trial court failed to credit the Husband in 
its distribution of assets.  The trial court also failed to equally distribute $48,000 remaining on 
the couple’s equity line of credit, having concluded erronesouly that the debt had been satisfied. 
 On appeal, the parties both agree that Husband is entitled to a $15,000 credit in the 
equitable distribution scheme for the partial distribution of marital assets to paid for Wife’s 
expert witness prior to entry of the final judgment.  They also agree that remand is necessary in 
order to equally distribute the $48,000 remaining on the equity line of credit.  The District Court 
held: 
 
 1. “We remand for reconsideration of the equitable distribution scheme in light of 
the trial court’s failure to credit Husband with the $15,000 partial distribution made to Wife 
during the dissolution proceedings, the failure to account for the $48,000 balance on the marital 
home’s equity line of credit, and the failure to relieve Wife of the liability associated with the 
marital home.” 
 
Lostaglio v. Lostaglio, 41 FLW D2146 (Fla. 5th DCA 2016). 


 
 


BECAUSE OF INCONSISTENCIES BETWEEN ORAL AND WRITTEN RULINGS, 
INCONSISTENCIES WITHIN ORAL FINDINGS, AND MATHEMATICAL ERRORS, 
FINAL JUDGMENT IS REVERSED 
 
 Former husband, pro se, appeals the final judgment distributing marital assets upon 
dissolving his marriage of twenty years to former wife. Former husband argues that the judgment 
is invalid because, in adopting the former wife’s proposed order verbatim, the trial court failed to 
exercise its independent judgment. He further argues that mathematical error along with 
significant inconsistencies between and within the trial transcript, the trial court’s oral findings, 
and its written order call the final judgment into question. The equitable distribution of the 
parties’ assets and liabilities was the primary issue at trial. Following testimony from both 
former wife and former husband, the trial court made extensive factual findings in an oral 
pronouncement, and directed former wife’s counsel to prepare the final judgment. The District 
Court held: 
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 1. “Finding inconsistency and computational error in the oral and written rulings, we 
reverse.” 
 
 2. “Former Wife does not dispute that the trial court adopted her draft of the final 
judgment verbatim.” 
 
 3. “This fact alone, however, does not necessarily constitute reversible error.” 
 
 4. “Still, ‘such submissions cannot substitute for a thoughtful and independent 
analysis of the facts, issues, and law by the judge.’ Perlow v. Berg-Perlow, 875 So. 2d 383, 390 
(Fla. 2004).” 
 
 5. “Because this procedure raises questions of fairness, we review such cases to 
ensure that the final judgment conforms to the trial court’s oral findings and is supported by 
competent, substantial evidence. See Chetram v. Singh, 984 So. 2d 614, 616-17 (Fla. 5th DCA 
2008); Thomas v. Thomas, 781 So. 2d 540, 541 (Fla. 5th DCA 2001).” 
 
 6. “In this case, the record reveals several inconsistencies and errors that raise the 
question of whether the final written ruling properly reflects the trial court’s independent 
judgment.” 
 
 7. “For example, the oral ruling found regarding the marital home that ‘[t]he only 
testimony as to the value of that property’ was that it could be sold for $320,000, while the final 
judgment stated Former Husband testified that the property was worth $235,000 and found the 
home’s value was $235,000.” 
 
 8. “The oral ruling found that there was nothing to dispute Former Wife’s testimony 
that the couple’s Hyundai Elantra was worth $11,000, but the final judgment found it was worth 
$8,000.” 
 9. “The court’s oral ruling valued Former Husband’s debt on two credit cards at 
$15,000 and $3,500, yet the written judgment valued them at $15,000 and $25,000.” 
 
 10. “These are not the only discrepancies between the oral and written rulings that 
need to be resolved. Cf. Brewer v. Brewer, 3 So. 3d 432, 433 (Fla. 2d DCA 2009) (citing 
Mahaffey v. Mahaffey, 614 So. 2d 649, 650-51 (Fla. 2d DCA 1993); Gallardo v. Gallardo, 593 
So. 2d 522, 524 (Fla. 3d DCA 1991)); Y.G. v. Dep’t of Children and Families, 830 So. 2d 212, 
213 (Fla. 5th DCA 2002) (citing D.F., Jr. v. State, 650 So. 2d 1097 (Fla. 2d DCA 1995); N.M. v. 
Dep’t of Children & Families, 785 So. 2d 530 (Fla. 3d DCA 2001)).” 
 
 11. “Further, the oral ruling and the written judgment both include mathematical 
error, which must be corrected. See Doyle v. Doyle, 789 So. 2d 499, 501 (Fla. 5th DCA 2001 
(‘[N]otwithstanding the trial court’s wide discretion in dissolution matters, [the appellate] court 
must correct mathematical errors…. (citing Noone v. Noone, 727 So. 2d 972, 974 (Fla. 5th DCA 
1998))).” 
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 12. “The trial court’s oral ruling found that Former Wife retained $7,500 more in 
assets and $1,980 less in liability than Former Husband.” 
 
 13. “To determine an equalization payment, the trial court calculated half of $7,500 as 
$3,250, rather than $3,750, and added the entire $1,980, ordering Former Wife to pay Former 
Husband $5,230 in equalization, rather than $4,740.” 
 
 14. “This errant amount was carried over into the written final judgment despite the 
drastic differences in valuation of the property between the oral and written findings.” 
 
 15. “We also note several inconsistencies within the trial court’s oral findings.” 
 
 16. “With regard to the couple’s second home, the trial court stated both that there 
was ‘at least a $60,000, based on all the testimony, liability upside down,’ and that the court was 
not going to assign any liability to Former Husband because there was ‘not a clear liability one 
way or the other.’ ” 
 
 17. “The trial court initially found that the Hyundai Elantra and associated debt were 
marital.” 
 
 18. “Later, following an objection, the trial court reversed its finding that the debt was 
marital because the vehicle was purchased after Former Wife’s petition, and reduced Former 
Wife’s debt accordingly without similarly addressing the reduction in marital assets attributed to 
her.” 
 
 19. “The oral pronouncement also frequently referenced differing amounts for the 
value of the same item or category of property without explanation as to how or why the trial 
court modified the figures.” 
 
 20. “For these reasons, we reverse the final judgment.” 
 
 21. “On remand, the trial court should ensure that the final judgment is consistent 
with the evidence that was presented and reflects the trial court’s independent judgment.” 
 
Wilkinson v. Wilkinson, 41 FLW D1766 (Fla. 5th DCA 2016) 
 
CIRCUIT COURT DID NOT COMMIT ANY HARMFUL ERROR BY SETTING 
LISTING PRICE FOR A PROPERTY WHICH WAS TO BE SOLD AT A PRICE 
HIGHER THAN THE PRICE FOR WHICH HUSBAND HAD CONTRACTED TO SELL 
HOUSE TO A FRIEND -- COURT NOTES THAT CONTRACTUAL RIGHTS OF 
NONPARTY WHO HAD CONTRACTED TO PURCHASE HOME REMAIN 
UNRESOLVED -- ISSUES REGARDING WIFE’S PURPORTED FAILURE TO 
COMPLY WITH PROVISION AWARDING HUSBAND HIS GUN, STAMP, AND COIN 
COLLECTIONS AND A TRUCK REMAIN UNRESOLVED 
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 Mr. Ghannam appeals three orders entered in enforcement proceedings following the 
final judgment of dissolution of marriage to his former wife, Ms. Ghannam. 
 
 1. “We affirm all three orders, but we write to clarify what we understand to be the 
current status of two issues in this long-contested proceeding.” 
 
 2. “First, at the time the final judgment was entered in October 2012, this couple 
owned a marital home as well as rental properties.” 
 
 3. “One of the properties was a home next to the marital home.” 
 
 4. “The circuit court ordered that this house be sold with the proceeds evenly split 
between the parties.” 
 
 5. “The property was to be placed on the market within thirty days of the entry of the 
final judgment with a listing price determined by Mr. Ghannam ‘based on a recent appraisal of 
the home’s value.’ ” 
 
 6. “Without detailing the complexities of the transaction, it is undisputed that in 
early 2013, Mr. Ghannam entered into a contract with a third party to sell the house for 
$55,000.” 
 
 7. “Ms. Ghannam contested this arrangement, maintaining that the price was below 
the market value and that the buyer was a friend of Mr. Ghannam.” 
 
 8. “Ms. Ghannam’s motion to enforce the final judgment asked the circuit court to 
determine the fair market value as a listing price for the house.” 
 
 9. “Following testimony, the circuit court accepted the evidence provided by Ms. 
Ghannam and set the price at $95,000.” 
 
 10. “Mr. Ghannam appeals this ruling even though a sale at $95,000 would net him 
more money than a sale at $55,000.” 
 
 11. “The circuit court has not determined this value for equitable distribution; it is a 
listing price.” 
 
 12. “If it is too high, no one will buy the house at that price.” 
 
 13. “We fail to see how the circuit court has committed any harmful error by setting 
the listing price at a number higher than the number proposed by Mr. Ghannam.” 
 
 14. “But a separate issue looms behind the circuit court’s order.” 
 
 15. “Mr. Ghannam entered into a contract to sell this property to a third party.” 
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 16. “That person has never been a party to this proceeding.” 
 
 17. “The rights, if any, of that person have not been resolved.” 
 
 18. “A second sale of this house may be problematic until the rights of the first 
purchaser are determined.” 
 
 19. “Second, the final judgment awarded Mr. Ghannam his collections of guns, 
stamps, and coins.” 
 
 20. “He was also entitled to receive other personal property, including a 1994 Ford 
F700 truck.” 
 
 21. “The property was allegedly under the control of Ms. Ghannam leading up to the 
entry of the final judgment.” 
 
 22. “Mr. Ghannam claims that he never received this property pursuant to the final 
judgment.” 
 
 23. “Ms. Ghannam claims not to have it.” 
 
 24. “Despite all of the various motions and proceedings, there whereabouts of the 
guns, stamps, coins, and Ford truck have never been determined by the circuit court.” 
 
 25. “The orders entered to date do not prevent Mr. Ghannam from filing a sufficient 
motion to determine whether Mr. Ghannam fully complied with the equitable distribution 
requirement of the final judgment.” 
 
 26. “The court is understandably impatient at this point with litigants who seem 
determined not to cooperate even if it causes all of their assets and the future inheritance of their 
children to be consumed by attorneys’ fees spent on avoidable squabbles.” 
 
 27. “On remand, these issues will remain unresolved.” 
 
 28. “If the parties cannot resolve them without further use of judicial resources, they 
may be well advised to ask the court to appoint a special magistrate under Florida Family Law 
Rule 12.492 to resolve these matters.” 
 
Ghannam v. Ghannam, 41 FLW D1774 (Fla. 5th DCA 2016) 
 


F.  Procedure 


 
First District 
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ALTHOUGH HUSBAND COULD BE REQUIRED TO MAINTAIN LIFE INSURANCE 
POLICY AS SECURITY FOR HIS OBLIGATION TO PAY A MARITAL DEBT, 
AMOUNT OF LIFE INSURANCE REQUIRED BY FINAL JUDGMENT FAR 
EXCEEDED AMOUNT OF DEBT, AND JUDGMENT DID NOT EXPLAIN THIS 
DISCREPANCY 
 
 The former husband challenges three aspects of the final judgment dissolving his 
marriage to the former wife: 1) the finding that he was voluntarily underemployed; 2) the 
adequacy of the alimony award; and 3) the requirement that he obtain life insurance to secure his 
obligation to pay a joint credit card debt as part of the equitable distribution scheme. 
 
 1. “We also reverse and remand for further proceedings on the third issue because 
the amount of life insurance the former husband was ordered to obtain and maintain far exceeds 
the amount of the joint credit card debt he is required to pay, and the judgment fails to explain 
the discrepancy.” 
 
 2. “The trial court had the authority to require the former husband to obtain and 
maintain a life insurance policy naming the former wife as the beneficiary in order to secure his 
obligation to pay a marital debt. See Hickman v. Hickman, 864 So. 2d 42, 43 (Fla. 3d DCA 2003) 
(affirming requirement that former husband maintain life insurance to secure the former wife’s 
share of the equitable distribution of his pension); §61.075(1), Fla. Stat. (recognizing the court’s 
inherent authority ‘to do equity between the parties’ in the equitable distribution of marital assets 
and liabilities).” 
 
 3. “However, the amount of the life insurance policy must be related to the extent of 
the obligation being secured. See Therriault v. Therriault, 102 So. 3d 711, 713-14 (Fla. 1st DCA 
2012).” 
 
 4. “Here, although the balance on the joint credit card the former husband was 
obligated to pay was approximately $20,000 (and the former husband agreed to obtain life 
insurance with the former wife as the beneficiary in that amount), the final judgment 
inexplicably required the former husband to obtain and maintain life insurance in the amount of 
$100,000.” 
 
 5. “Of course, if the credit card company relieved the former wife of her legal 
obligation to pay the joint credit card, then there would be no need for the former husband to 
obtain and maintain life insurance to secure this obligation.” 
 
 6. “For the foregoing reasons, we reverse and remand for further proceedings 
consistent with this opinion on the alimony award and the former husband’s obligation to obtain 
and maintain life insurance to secure his obligation to pay the joint credit card debt.” 
 
Ketcher v. Ketcher, 41 FLW D1007 (Fla. 1st DCA 2016) 


 


Second District 
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ATTORNEY’S FEES TO BE RECONSIDERED AFTER RECALCULATION OF 
EQUITABLE DISTRIBUTION. 
 
 Former husband asserts that the trial court abused its discretion in refusing to award him 
attorney’s fees.  The District Court held: 
 
 1. “Here, the trial court awarded each party $10,000 from the sale of the marital 
home to pay their respective attorney’s fees and costs.  After trial the former husband had a 
balance of $1550 in attorney’s fees, which the trial court refused to award on grounds that the 
former husband had been awarded $130,000 of liquid assets in the equitable distribution 
scheme.” 
 
 2. “Our reversal of the equitable distribution components of the judgment, however, 
may result in recalculations that affect this decision.  Accordingly, the trial court should 
reconsider each parties’ need under section 61.16 following its equitable distribution 
recalculation on remand.” 
 
Ter Keurst, IV, v. Ter Keurst, 41 FLW D2346 (Fla. 2nd DCA 2016) 


 


Third District 


Fourth District 


PORTION OF TRIAL COURT’S ORDER THAT MADE EQUITABLE DISTRIBUTION 
ORDER ENFORCEABLE THROUGH CONTEMPT POWER MUST BE REVERSED 
 


After husband’s first appeal had been perfected, it was brought to the trial court’s 
attention that the QDRO used to distribute husband’s pension plan was ineffectual for this type 
of pension. The trial court entered a second order attempting to remedy this error and clarify the 
distribution of this marital asset. Husband’s argues that the trial court was without jurisdiction to 
enter this new order. The District Court found: 
 
 1. “Finally, we reverse the portion of the trial court’s order that made the equitable 
distribution order enforceable through the court’s contempt power.” 
 
 2. “ ‘ [T]he contempt power of a court [cannot] be invoked for the “settlement of 
property rights as opposed to alimony, support or maintenance of one to whom the duty is 
owed.” ’ Pineiro v. Pineiro, 988 So. 2d 686, 87 (Fla. 4th DCA 2008) (quoting Whelan v. Whelan, 
736 So. 2d 732, 733 (Fla. 4th DCA 1999)).” 
 
 3. “ ‘Enforcement through contempt of debts not involving support violated Article 
I, section 11 of the Florida Constitution, which prohibits imprisonment for debt.’ Id.” 
 
 4. “ ‘Payments for equitable distribution … are not enforceable by contempt, “but 
only by the usual remedies available to a creditor against his debtor.” ’ Pipitone v. Pipitone, 23 
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So. 3d 131, 136 (Fla. 2d DCA 2009) (citations omitted) (quoting Howell v. Howell, 207 So. 2d 
507, 510-12 (Fla. 2d DCA 1968)).” 
 
 5. “However, ‘[i]f the substance of a provision requiring payment is found to be in 
the nature of support, rather than an exchange for a property interest, the failure to make the 
payment may be enforced by the remedy of civil contempt.’ Cummings v. Cummings, 37 So. 3d 
287, 290 (Fla. 4th DCA 2010).” 
 
 6. “In this case, the payments were ordered as part of an equitable distribution 
scheme, not alimony or support.” 
 
 7. “As such, the payments are not enforceable by contempt.” 
 
Farghali v. Farghali, 41 FLW D607 (Fla. 4th DCA 2016) 
 


Fifth District 
 


G.  Fault 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
 
 


VII.  MARITAL HOME 


 


A.  Payment of Expenses of Ownership/Right to Credit for Payment 


 
First District 


Second District 


Third District 


Fourth District 
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TRIAL COURT ERRED IN DENYING HUSBAND CREDIT FOR ONE-HALF OF 
EXPENSES FROM SALE PROCEEDS OF HOME AS SANCTION FOR MISCONDUCT 
WHERE TRIAL COURT HAD ALREADY COUNTERBALANCED THE DISSIPATED 
FUNDS AND SANCTIONED HUSBAND’S CONDUCT IN OTHER WAYS  
 
 The former husband appeals the trial court’s final judgment of dissolution of marriage. 
The former wife was granted an unequal distribution of the marital assets. The trial court ordered 
that the home be put on the market and ordered that prior to the sale, the former wife would have 
exclusive possession and control over the premises. The former husband was ordered to pay for 
all carrying costs of the residence, except for utilities, as a sanction for fraudulently withdrawing 
funds from the former wife’s IRA. The former husband argues that the trial court erred in 
denying an adjustment for one-half of the expenses paid by him from the sale proceeds. The 
District Court found: 
 
 1. “[W]e agree with the Former Husband’s argument that the trial court erred in 
denying an adjustment for one-half of the expenses paid by the Former Husband from the sale 
proceeds.” 
 
 2. “[T]he trial court had already imposed one sanction for the Former Husband’s 
wrongful conduct by granting an unequal distribution of marital assets to repay the Former Wife 
for the money improperly taken from her IRA account, and another sanction by giving Former 
Wife exclusive possession of the home and requiring the Former Husband to pay the expenses 
pending sale.” 
 
 3. “The Former Husband cites to our decision in Bush v. Bush, 824 So. 2d 293, 294 
(Fla. 4th DCA 2002), to support his argument that ‘the sanction must be proportional to the 
dissipation.’ ” 
 
 4. “In Bush, we recognized the dissipation of marital assets as a basis for unequal 
distribution of assets. Id. at 294.” 
 
 5. “However, we stated ‘that evidence that the husband dissipated between $4,500 
and $9,000 in marital assets [does not] justif[y] the attribution to him of $43,138 in no-longer-
existing assets.’ Id.” 
 
 6. “While we decline to interpret or define what is or would be ‘proportional to the 
dissipation,’ here, the trial court already satisfied the fraud and dissipation by awarding the 
Former Wife an unequal distribution of marital assets equal to the amount wrongfully taken, as 
well as the balance of the IRA account, free of any marital interest in favor of the Former 
Husband.” 
 
 7. “Additionally, the trial court gave the Former Wife possession of the marital 
home and made the Former Husband responsible for paying the expenses pending sale.” 
 
 8. “Thus, there was nothing further that the trial court needed to counterbalance, 
once the marital home is sold.” 
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 9. “Therefore, it was error for the trial court, as punishment for the Former 
Husband’s fraud, to require him to pay the expenses of the marital home without credit for one-
half of the expenses from the sale proceeds.” 
 
Pachter v. Pachter, 41 FLW D1513 (Fla. 4th DCA 2016) 
 


Fifth District 
 


TRIAL COURT ERRED IN FAILING TO CONSIDER WHETHER HUSBAND WAS 
ENTITLED TO CREDITS OR SETOFFS FOR HIS PAYMENT OF WIFE’S SHARE OF 
CERTAIN EXPENSES INCURRED IN MAINTAINING FORMER MARITAL HOME 
PENDING SALE OF HOME 
 
 The former husband appeals the amended FJ dissolving his marriage to the former wife 
following trial. The amended FJ directed that the former marital home be immediately placed on 
the market by the parties and listed for sale at a mutually agreeable price, provided that if the 
parties could not agree on a price, then the home would be listed at a “reasonable” price as 
determined by a qualified real estate professional. Upon the sale of the home, the parties were to 
equally divide the net proceeds. Pending sale, the former husband was awarded exclusive use 
and possession of the home and was ordered to pay: (1) the monthly mortgage payment; (2) the 
real estate taxes; and (3) “all other financial obligations pertaining to the home until the home 
sells.” Former husband was also directed to keep the home in a “show-ready condition” until it 
sells. Former husband argues that the trial court erred in failing to award him credits or 
reimbursements from the sale proceeds resulting from his payment of former wife’s share of the 
aforementioned expenses associated with the former marital home. The District Court held: 
 
 1. “We agree with Former Husband that the trial court erred in failing to consider 
whether he is entitled to credits or setoffs for his payment of certain expenses incurred in 
maintaining the former marital home, owned by the parties, pending the sale of the home.” 
 
 2. “Section 61.077, Florida Statutes (2015), provides: 


 A party is not entitled to any credits or setoffs upon the sale of the marital 
home unless the parties’ settlement agreement, final judgment of dissolution of 
marriage, or final judgment equitably distributing assets or debts specifically 
provides that certain credits or setoffs are allowed or given at the time of the sale. 
In the absence of a settlement agreement involving the marital home, the court 
shall consider the following factors before determining the issue of credits or 
setoffs in its final judgment: 
 (1) Whether exclusive use and possession of the marital home is being 
awarded, and the basis for the award; 
 (2) Whether alimony is being awarded to the party in possession and 
whether the alimony is being awarded to cover, in part or otherwise, the mortgage 
and taxes and other expenses of and in connection with the marital home; 
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 (3) Whether child support is being awarded to the party in possession and 
whether the child support is being awarded to cover, in part or otherwise, the 
mortgage and taxes and other expenses of and in connection with the marital 
home; 
 (4) The value to the party in possession of the use and occupancy of the 
marital home; 
 (5) The value of the loss of use and occupancy of the marital home to the 
party out of possession; 
 (6) Which party will be entitled to claim the mortgage interest payments, 
real property tax payments, and related payments in connection with the marital 
home as tax deductions for federal income tax purposes; 
 (7) Whether one or both parties will experience a capital gains taxable 
event as a result of the sale of the marital home; and 
 (8) Any other factor necessary to bring about equity and justice between 
the parties.” 


 
 3. “The amended final judgment is silent as to whether Former Husband is entitled 
to any credits or setoffs upon the sale of the former marital home.” 
 
 4. “Furthermore, the record does not establish that the trial court considered the 
factors enumerated in section 61.077 before entering judgment.” 
 
 5. “Under these circumstances, remand is necessary for clarification on Former 
Husband’s entitlement, if any, to credits upon the sale of the home. See, e.g., Caine v. Caine, 152 
So. 3d 860, 862 (Fla. 1st DCA 2014) (remanding for clarification on entitlement to credits 
regarding marital home when final judgment was silent on matter and record did not indicate that 
trial court considered factors outlined in section 61.077); Swergold v. Swergold, 82 So. 3d 1148, 
1150 (Fla. 4th DCA 2012) (same); Silverman v. Silverman, 940 So. 2d 615, 618 (Fla. 2d DCA 
2006) (same).” 
 
 6. “On remand, the trial court may take additional evidence on this issue as 
necessary.” 
 
Salazar v. Giraldo, 41 FLW D1104 (Fla. 5th DCA 2016) 
 


 


B.  Miscellaneous 


 
First District 


Second District 
 


Third District 


Fourth District 
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APPELLATE COURT DECLINES TO REVISIT PRIOR RULING THAT TRIAL 
COURT ERRED IN FAILING TO PARTITION MARITAL HOME WHERE 
ARGUMENTS FORMER WIFE RAISED ON THIS ISSUE COULD HAVE BEEN 
ADVANCED IN MOTION FOR REHEARING IN EARLIER APPEAL 
 
 1. “We decline to revisit our prior ruling that the trial court erred in failing to divide 
the marital home.” 
 
 2. “The arguments the former wife makes on this issue could have been advanced in 
a motion for rehearing in Brennan I, but the former wife did not do so.” 
 
 3. “Moreover, the marital estate is still being divided equally, and we are reversing 
the trial court’s revaluation of assets on remand from Brennan I.” 
 
 4. “Therefore, partition of the marital home will not result in a manifest injustice to 
the former wife.” 
 
 5. “On remand, however, the trial court should correct the inconsistency in the 
Second Remand Judgment with respect to whether the home is to be sold at a private sale or at a 
public auction.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
NO ERROR IN AWARDING WIFE EXCLUSIVE POSSESSION OF MARITAL HOME 
PENDING ITS SALE AND MAKING HUSBAND ENTIRELY RESPONSIBLE FOR 
EXPENSES OF HOME PRIOR TO SALE AS SANCTION FOR HUSBAND’S 
FRAUDULENT CONDUCT, WHICH DEPRIVED WIFE OF MONEY SHE WOULD 
OTHERWISE HAVE HAD ACCESS TO 
 
 The former husband appeals the trial court’s final judgment of dissolution of marriage. 
The husband’s next issue deals with the marital home. The trial court ordered that the home be 
put on the market and ordered that prior to the sale, the former wife would have exclusive 
possession and control over the premises. The former husband was ordered to pay for all 
carrying costs of the residence, except for utilities. The former husband argues that the trial court 
erred in giving the former wife exclusive possession of the marital home with no adjustment 
from the sale proceeds for the former husband paying all the carrying costs until the home is 
sold. The former husband raised this argument in a motion for rehearing which the trial court 
denied, clarifying that it had ordered the former husband to pay the marital home expenses prior 
to the sale as a sanction for his fraud, citing to sections 61.075(1)(j) and (3)(d), Florida Statutes. 
The District Court held: 
 
 1. “We find no error with the trial curt awarding exclusive possession of the marital 
home pending its sale and making the Former Husband entirely responsible for the expenses of 
the home prior to the sale. Section 61.075(1)(j), Florida Statutes (2014), states that one of the 
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factors a trial court can consider in determining to distribute marital assets in an unequal manner 
is ‘[a]ny other factors necessary to do equity and justice between the parties.’ ” 
 
 2. “Because the Former Husband’s fraudulent behavior deprived the Former Wife of 
money she would other wise have had access to, prior to the sale of the home (when the 
equalizing payment is to be made) for payment of the expenses of the home, it is reasonable that 
the trial court should require the Former Husband to pay the expenses.” 
 
Pachter v. Pachter, 41 FLW D1513 (Fla. 4th DCA 2016) 
 


 


Fifth District 
 


CLAIM OF ERROR IN TRIAL COURT’S TRANSFER OF MARITAL HOME TO WIFE 
NOT PRESERVED FOR APPEAL WHERE WHERE HUSBAND FAILED TO RAISE 
ISSUE IN MOTION FOR REHEARING 
 
 The husband raised two issues on appeal:  that the trial court erred in signing the wife’s 
proposed final judgment without allowing him the opportunity to review, comment or object; and 
that the trial court erred in transferring the marital home to the wife. The award of the marital 
home to the wife was as a result of an evidentiary hearing held before the general magistrate, at 
which hearing both parties represented themselves in proper person. Husband filed an objection 
to the report and recommendations of the magistrate arguing in part that the house should be 
equitably distributed between the parties and not assigned solely to the wife, and a hearing was 
held before the trial judge on the objection.   At the hearing on husband’s objection, the wife was 
represented by counsel.  There was no transcript of the objection hearing. The day after the 
objection hearing, wife’s counsel submitted a proposed final judgment approving and adopting 
the general magistrate’s report, along with a letter requesting the court enter the final judgment if 
no objections were received.  Copies of the proposed final judgment and letter were served on 
the husband.  Prior to the husband having an opportunity to respond, the court entered the 
proposed final judgment with one handwritten interlineation.  In affirming the final judgment as 
to the award of the marital home to the Wife, the District Court held: 
 
 1. “…Section 61.075(1), Florida Statutes (2015), provides, in pertinent part, that 
‘[i]n a proceeding for the dissolution of marriage,…in distributing the marital assets and 
liabilities between the parties, the court must begin with the premise that the distribution should 
be equal, unless there is justification fir an unequal distribution based on all relevant factors….’” 
 
 2. “The ‘relevant factors” that must be considered by the trial court to justify an 
unequal distribution of marital assets include those factors contained in section 61.075(1)(a)-(j).” 
 
 3. “The trial court’s findings of fact in the final judgment were inadequate to support 
the unequal distribution of this marital asset.  However, this court has long held that in order to 
preserve for appellate review the issue of the failure of the trial court to make the required 
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findings of fact to support the distribution of assets and liabilities in a final judgment…the 
alleged defect must be brought to the trial court’s attention by filing a motion for rehearing.” 
 
 4. “In the instant case,…Husband did file a pro se motion to set aside the final 
judgment.  However, even if we construe that motion as being a timely filed motion for 
rehearing,…Husband raised no issue or argument in the motion regarding the…unequal 
distribution of the marital home.  Thus,…[he] failed to preserve his…issue for appellate review.” 
 
Shufelt v. Shufelt, 41 FLW D2048 (Fla. 5th DCA) 


 
 


VIII.  PARENTING PLANS AND TIMESHARING 


 


A.  Factors 


 
First District 


 


Second District 


 
 


Third District 


Fourth District 


Fifth District 
 


B.  Third Parties 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
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C.  UCCJEA/Enforcement 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 


D.  Geographical Limitations/Relocation 


 
First District 


Second District 


Third District 


Fourth District 
 


 
PROVISION OF FINAL JUDGMENT ORDERING THAT PARTIES’ CHILDREN 
“SHALL NOT” TRAVEL TO EGYPT WAS INCONSISTENT WITH PARENTING 
PLAN THAT PERMITTED CHILDREN TO TRAVEL TO EGYPT IF BOTH PARENTS 
CONSENTED 
 
 The wife appeals the final judgment of dissolution of marriage. The lower court ordered 
that the parties’ children “shall not” travel to Egypt. However, in the court’s parenting plan, it 
states that the children could travel to Egypt if the parties consented. The District Court held: 
 
 1. “As these two statements are inconsistent with one another, we remand for the 
lower court to clarify the final judgment and parenting plan. See Justice v. Justice, 80 So. 3d 405, 
407 (Fla. 1st DCA 2012); see also Pope v. Langowski, 115 So. 3d 1076, 1077 (Fla. 4th DCA 
2013) (remanding for clarification where the parenting plan was inconsistent).” 
 
Sedky v. Ibrahim, 41 FLW D2665 (Fla. 4th DCA 2016) 


 
 


Fifth District 
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E.  Modification/Enforcement  


 
First District 


 
TRIAL COURT ERRED IN CHANGING PRIMARY RESIDENTIAL CUSTODY FROM 
FORMER WIFE TO FORMER HUSBAND WHERE HUSBAND’S PETITION FOR 
MODIFICATION WAS NOT SET FOR HEARING AND FORMER WIFE WAS NOT 
GIVEN NOTICE THAT MODIFICATION WOULD BE AT ISSUE IN THE HEARING -- 
CHANGE COULD NOT BE JUSTIFIED AS MAKE-UP TIMESHARING WHERE 
TRIAL COURT FOUND THAT FORMER WIFE WAS NOT IN CONTEMPT AND HAD 
NOT WILLFULLY VIOLATED TERMS OF TIMESHARING -- ISSUE WAS NOT 
WAIVED BY FORMER WIFE OR TRIED BY CONSENT 
 
 The former wife challenged the trial court’s order temporarily giving the former husband 
custody of their minor child. The former husband filed a petition for modification seeking to 
become the primary residential parent, as well as motions seeking other relief, the petition for 
modification was not set for hearing and the former wife was not given notice that modification 
would be at issue in the hearing. While operating under an earlier timesharing order, the parties 
experienced disputes prompting the former husband to move for enforcement, contempt, and 
psychological evaluations in addition to petitioning for modification. The former wife opposed 
the motions and moved to dismiss the modification petition. The motions, but not the petition, 
were set for hearing. At the hearing, former husband’s counsel informed the court, twice, that the 
modification petition was not before the court. Nevertheless, counsel also informed the court that 
it could award a temporary change of residence. After hearing testimony from the family 
psychologist and the parties, the court denied the former husband’s motions, finding the former 
wife was not in contempt and no psychological evaluation was necessary. The court ordered the 
former husband to become to the child’s primary residential parent through the spring school 
semester.  
 
 1. “Because the former wife did not receive due process to which she was entitled, 
we reverse the trial court’s order temporarily modifying custody.” 
 
 2. “We reverse the trial court’s order as a deprivation of the former wife’s due 
process rights.” 
 
 3. “ ‘It is well settled that an order adjudicating issues not presented by the 
pleadings, noticed to the parties, or litigated below denies fundamental due process.’ Neumann v. 
Neumann, 857 So. 2d 372, 373 (Fla. 1st DCA 2003).” 
 
 4. “A court violates due process when it ‘modifies visitation, changes primary 
residence, or alters child support when the notice of hearing does not include this issue.’ Moody 
v. Moody, 721 So. 2d 731, 734 (Fla. 1st DCA 1998) (reversing where competing contempt 
motions were noticed but neither motion requested a change of custody or support modification, 
and the court nevertheless modified custody and cancelled support); see Worthington v. 
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Worthington, 123 So. 3d 1189, 1190-91, 1191 n.1 (Fla. 2d DCA 20103) (reversing order where 
despite multiple motions pending, motion for modification was not part of notice of hearing; also 
noting court’s order went beyond relief requested in the unnoticed motion for modification).” 
 
 5. “Here, the notices of hearing did not indicate the court would be entertaining a 
complete transposition of timesharing, nor was a temporary change remedy included in any 
document pending before the court (noticed for hearing or not).” 
 
 6. “In short, the court granted the former husband a remedy raised for the first time 
at the start of the hearing after his counsel explicitly stated the modification petition was not at 
issue.” 
 
 7. “This deprived the former wife of due process and constitutes reversible error.” 
 
 8. “We reject the former husband’s arguments, including his characterizing the 
remedy as make-up timesharing.” 
 
 9. “The trial court found that the former wife was not in contempt and had not 
willfully violated the terms of timesharing.” 
 
 10. “There was therefore no ruling on make-up days nor any evidence to support such 
a ruling.” 
 
 11. “We also reject the former husband’s contention that the former wife either 
waived this issue or tried it by consent as a result of responding to the former husband’s 
arguments during the hearing.” 
 
 12. “Trial by implied consent requires ‘the party opposing introduction into the case 
[not] be unfairly prejudiced thereby.’ Smith v. Smith, 971 So. 2d 191, 194 (Fla. 1st DCA 2007) 
(quoting Smith v. Mogelvang, 432 So. 2d 119, 122 (Fla. 2d DCA 1983)).” 
 
 13. “We must consider whether the opposing party had a fair opportunity to defend 
the issue and could have offered additional evidence on that issue if pled. Smith, 971 So. 2d at 
194 (quoting Mogelvang, 432 So. 2d at 122).” 
 
 14. “Here, it is undisputed that the motions noticed for hearing did not seek 
modification of custody, and even the non-noticed petition for modification did not seek 
temporary modification.” 
 
 15. “The former wife was deprived of the advance notice that would enable her to 
secure witnesses and put on a case.” 
 
 16. “We do not pass on the disposition of any relief the parties may desire to pursue 
on remand.” 
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 17. “We note, however, that changing the primary residential parent is not an analysis 
of whether the new home would be better--there must be a determination of ‘ “some significant 
inadequacy in the care provided by the custodial parent.” ’ See Ragle v. Ragle, 82 So. 3d 109, 
113 (Fla. 1st DCA 2011) (quoting Gibbs v. Gibbs, 686 So. 2d 639, 641 (Fla. 2d DCA 1996)).” 
 
 18. “Because the trial court’s order violated the former wife’s due process rights, we 
reverse that order, and the parties shall return to operating under their previous timesharing order 
pending further proceedings before the trial court, if any.” 
 
Golden v. Bass, 41 FLW D1497 (Fla. 1st DCA 2016) 
 
TRIAL COURT DID NOT EXCEED ITS DISCRETIONARY AUTHORITY BY 
INCLUDING IN FINAL JUDGMENT ON PARENTING PLAN AND TIMESHARING A 
PROVISION PROHIBITING FATHER’S DISCUSSION OF ANY RELIGIOUS 
MATTERS DURING VISITATION WITH CHILDREN WHERE THERE WAS 
“CLEAR, AFFIRMATIVE SHOWING” ON THE RECORD THAT FATHER’S 
ACTIONS TOWARDS CHILDREN, WHICH HE ADAMANTLY BELIEVED WERE 
RELIGIOUSLY MOTIVATED, HAVE BEEN HARMFUL TO THE CHILDREN -- 
CORRECTED OPINION [Original: 41 Fla. L. Weekly D2197a] 
 
 Appellant challenges the partial final judgment of dissolution of marriage and the 
subsequent final judgment on parenting plan and timesharing. The District Court wrote to 
address appellant’s second asserted point of error--the trial court’s prohibition of appellant’s 
discussion of “ANY religious matters during visitation with his children” and found in its 
corrected opinion: 
 
 1. “The free exercise of religious beliefs and practices is protected by the First 
Amendment to the United States Constitution and by article I of the Florida Constitution.” 
 
 2. “In family law proceedings, a court may not restrict a post-dissolution parent’s 
religious beliefs, no matter how unconventional. See Rogers v. Rogers, 490 So. 2d 1017, 1018 
(Fla. 1st DCA 1986) (reversing condition of mother’s primary residential custody that she sever 
ties with specific religious organization and refrain from subjecting the children to ‘any of the 
dogmas’ of that organization).” 
 
 3. “And, as noted in Pierson v. Pierson,143 So. 3d 1201, 1203 (Fla. 1st DCA 2014), 
‘[r]esrictions upon a noncustodial parent’s right to expose his or her child to his or her religious 
beliefs have consistently been overturned in the absence of a clear, affirmative showing that the 
religious activities at issue will be harmful to the child.’ ” 
 
 4. “However, because section 61.13(2)(c), Florida Statutes (2015) requires Florida 
courts to ‘determine all matters relating to parenting and time-sharing of each minor child of the 
parties in accordance with the best interests of the child,’ we agree with the Supreme Court of 
Kansas’ observation that ‘consideration of religiously motivated behavior with an impact on a 
child’s welfare cannot be ignored.’ Harrison v. Tauheed, 292 Kan. 663, 683, P. 3d 851, 863 
(2011).” 
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 5. “This differentiation between religious beliefs and religiously motivated actions 
which affect the welfare of the children is consistent with the rule announced in Pierson and 
earlier, in Mesa v. Mesa, 652 So. 2d 456, 457 (Fla. 4th DCA 1995), that restrictions on a parent’s 
‘exposure’ of his or her child to the parent’s religious beliefs ‘have consistently been overturned 
in the absence of a clear, affirmative showing that the religious activities at issue will be harmful 
to the child.’ Pierson, 143 So. 3d at 1203 citing Mesa, 652 So. 2d at 457.” 
 
 6. “In this case, the record supports ‘a clear, affirmative showing’ that Appellant’s 
actions towards his children, which he adamantly believes are religiously motivated, have been 
harmful to the children.” 
 
 7. “After one child suffered a psychotic episode which required hospitalization, and 
upon the former wife’s request, Appellant left the martial residence in February of 2013.” 
 
 8. “The children had resided exclusively with the former wife since that time.” 
 
 9. “At the time of the bench trial, a temporary injunction against domestic violence 
directed towards Appellant was in place.” 
 
 10. “At the conclusion of the trial, the court extended the temporary injunction for the 
next year.” 
 
 11. “During the trial, the court heard the testimony of three professionals, all of whom 
had extensive counseling experience with the family over several years.” 
 
 12. “All three professionals consistently testified that Appellant’s admonishments, 
threats of damnation, and demonization of the children’s mother caused each of the three 
children anxiety and emotional distress severe enough to qualify as abuse.” 
 
 13. “The trial court relied heavily on the testimony of marriage family counselor     
Dr. Stephen Figley, PhD., who had a long history of counseling this family.” 
 
 14. “In addition to his counseling qualifications, Dr. Figley had extensive theological 
training and was familiar with Appellant’s religious beliefs.” 
 
 15. “His testimony was consistent with the other testimony, that Appellant’s 
extensive proselytizing of the children was used as leverage over them to persuade the former 
wife to reconcile with Appellant.” 
 
 16. “Dr. Figley also testified that Appellant’s harsh ‘admonishment’ of the children 
had harmful effects upon them.” 
 
 17. “Appellant readily admitted that he used Biblical verses as a ‘rod’ to justify his 
severe punishments of the children and to control their behavior.” 
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 18. “In an effort to allow Appellant to improve his interactions with the children, the 
trial court ordered supervised visitation for Appellant in the partial final judgment and ordered 
Appellant to continue counseling with Dr. Figley.” 
 
 19. “The court held three review hearings after the partial final judgment and heard 
testimony from Dr. Figley about Appellant’s progress.” 
 
 20. “However, this effort was unsuccessful and Dr. Figley testified that Appellant 
adamantly refused any suggestion that Appellant change his aggressive communications with the 
children so as to improve his relationships with them.” 
 
 21. “After considering the testimony presented in both the bench trial, and               
Dr. Figely’s follow-up testimony in the third review hearing, constituted a ‘clear, affirmative 
showing that the religious activities at issue will be harmful to the child[ren],’ as required under 
Pierson and the cases cited therein.” 
 
 22. “The trial court explained its injunction of Appellant discussing religious matters 
with the children in its finding that ‘in this unique case, the Father’s use and/or leverage of 
religious views has been abusive to the children as the Father has sought to pit religion against 
the children’s Mother. A year’s worth of pro bono and subsidized therapy has not changed his 
insight regarding his conduct.’ ” 
 
 23. “The record on appeal supports this finding.” 
 
 24. “Under the particular circumstances of this case, the trial court’s restriction on 
Appellant’s discussion of ‘religious matters’ during his parenting time did not exceed the court’s 
discretionary authority or violate Appellant’s rights.” 
 
 25. “The welfare and best interests of the children must prevail. §61.13(2)(c) & (3), 
Fla. Stat.” 
 
Koch v. Koch, 41 FLW D2701 (Fla. 1st DCA 2016) 
 
TRIAL COURT PROPERLY CONCLUDED THAT FORMER HUSBAND’S AMENDED 
SUPPLEMENTAL PETITION SEEKING MODIFICATION OF TIME-SHARING ON 
GROUND THAT FORMER WIFE HAD ALIENATED HIM FROM CHILD AND 
ATTEMPTED TO UNDERMINE HIS RELATIONSHIP WITH CHILD WAS 
INSUFFICIENT TO DEMONSTRATE SUBSTANTIAL AND MATERIAL CHANGE 
WARRANTING MODIFICATION OF TIME-SHARING 
 
 The former husband argues on appeal that his Amended Supplemental Petition for 
Modification alleges sufficient ultimate facts of parental alienation to state a cause of action for a 
change in time-sharing. The trial court found otherwise and granted the former wife’s motion to 
dismiss. The District Court held: 
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 1. “Our standard of review of the trial court’s final disposition on a motion to 
dismiss for failure to state a cause of action is de novo. Elbaum v. Elbaum, 141 So. 3d 658, 660 
(Fla. 4th DCA 2014) (internal quotations and citation omitted).” 
 
 2. “ ‘ “When determining the merits of a motion to dismiss, a court may not go 
beyond the four corners of the complaint and must accept the facts alleged therein and exhibits 
attached as true, with all reasonable inferences drawn in favor of the pleader.” ’ Id. (quoting 
Regis Ins. Co. v. Miami Mgmt., Inc., 902 So. 2d 966, 968 (Fla. 4th DCA 2005)); accord Locker 
v. United Pharm. Grp., Inc., 46 So. 3d 1126, 1128 (Fla. 1st DCA 2010) (reiterating the ‘time-
honored standard for evaluating a motion to dismiss for failure to state a cause of action’); Sarkis 
v. Pafford Oil Co., 697 So. 2d 524, 526 (Fla. 1st DCA 1997).” 
 
 3. “Preliminarily, we recognize that parental alienation, if proved by competent, 
substantial evidence, can justify a post-dissolution request for a modification of a time-sharing 
designation in a final judgment. See McKinnon v. Staats, 899 So. 2d 357, 361 (Fla. 1st DCA 
2005).” 
 
 4. “However, a time-sharing determination can only be modified if there has been a 
‘showing of a substantial, material, and unanticipated change in circumstances’ and a finding 
‘that the modification is in the best interests of the child.’ §61.13(3), Fla. Stat. (2015); see also 
Jannotta v. Hess, 959 So. 2d 373, 374 (Fla. 1st DCA 2007) (citing Wade v. Hirschman, 903 So. 
2d 928, 933-34 (Fla. 2005)).” 
 
 5. “ ‘Stated differently, a movant must show that (1) circumstances have 
substantially and materially changed since the original custody determination, (2) the change was 
not reasonably contemplated by the parties, and (3) the child’s best interests justify changing 
custody.’ Reed v. Reed, 182 So. 3d 837, 840 (Fla. 4th DCA 2016) (citing Wade, 903 So. 2d at 
931 n.2).” 
 
 6. “This test promotes the finality of the underlying time-sharing order and ‘reflects 
the general belief that stability is good for children.’ Sanchez v. Hernandez, 45 So. 3d 57, 61 
(Fla. 4th DCA 2010).” 
 
 7. “It also establishes ‘a presumption in favor of the reasonableness of the original 
decree’ and recognizes the res judicata effect of the final judgment. Wade, 903 So. 2d at 933-34; 
Reed, 182 so. 3d at 840.” 
 
 8. “In accord with these principles, to state a cause of action in a petition for 
modification, the pleader must allege ultimate facts reflecting a substantial, material, and 
unanticipated change in circumstances. See, e.g., Bon v. Rivera, 10 So. 3d 193, 195 (Fla. 4th 
DCA 2009); Bartolotta v. Bartolotta, 687 So. 2d 1385, 1387 (Fla. 4th DCA 1997).” 
 
 9. “Consistent with this, if the petitioning parent fails to allege that the 
circumstances have materially and substantially changed since the original judgment, there is no 
legal basis to modify the time-sharing order. Bartolotta, 687 So. 2d at 1387; see also Kilgore v. 
Kilgore, 729 So. 2d 402, 405 (Fla. 1st DCA 1998) (‘A modification order should be reversed if 
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the noncustodial parent fails to allege the occurrence of a substantial and material change in 
circumstances, and the trial court fails to make a finding to that effect.’); accord Clark v. Clark, 
35 So. 3d 989, 991 (Fla. 5th DCA 2010) (holding that the failure to plead and prove a substantial 
change of circumstances required reversal of the modification order).” 
 
 10. “Equally important, ‘[d]emonstrating to the court that there has been s sufficient 
substantial change in circumstances places an “extraordinary burden” on the party seeking to 
modify’ the underlying judgment. Chamberlain v. Eisinger, 159 So. 3d 185, 189 (Fla. 4th DCA 
2015) (quoting Sanchez, 45 So. 3d at 61-62); Reed, 182 So. 3d at 840.” 
 
 11. “Practically speaking, this means that the parent requesting the modification must 
establish more than ‘an acrimonious relationship and a lack of effective communication in order 
to show a substantial change’ of circumstances. Sanchez, 45 So. 3d at 62; see also Ogilvie v. 
Ogilvie, 954 So. 2d 698 (Fla. 1st DCA 2007) (holding that the inability of parents to 
communicate does not amount to a substantial change of circumstances); McKinnon, 899 So. 2d 
at 360 (same); Ring v. Ring, 834 So. 2d 216 (Fla. 2d DCA 2002) (concluding that the parties’ 
failure to communicate and their continued hostility did not constitute a material change in 
circumstances).” 
 
 12. “In fact, even when one parent fails to keep the other parent apprised of a child’s 
activities, this type of communication problem--in and of itself--is insufficient to establish a 
material change in circumstances for purposes of a modification order. Sanchez, 45 So. 3d at 
62.” 
 
 13. “In his Amended Supplemental Petition for Modification, the former husband 
alleges that the former wife has alienated him from his daughter and attempted to undermine his 
relationship with his child.” 
 
 14. “In support of these conclusory statements, he details a multiplicity of 
communication and cooperation issues and references events that indicate a rancorous and 
hostile relationship between the parties.” 
 
 15. “While, if true, the former husband’s specific factual allegations are certainly 
troubling, they are insufficient to meet the ‘extraordinary burden’ of constituting the type of 
substantial and material change that warrants the granting of a modification order. Sanchez, 45 
So. 3d at 62 (viewing the father’s allegations in a light most favorable to the father showed that 
the mother did have difficulty communicating with the father regarding decisions involving the 
child and displayed hostility toward him, but ‘[t]he father ... needed to prove more than merely 
an acrimonious relationship and a lack of effective communication in order to show a substantial 
change’); Bazane v. Gambone, 924 So. 2d 952 (Fla. 3d DCA 2006) (holding that ‘[t]he parents’ 
acrimonious relationship and lack of effective communication [did] not constitute a material 
change in circumstances to warrant modification of custody.’); accord Ragle v. Ragle, 82 So. 3d 
109, 113 (Fla. 1st DCA 2011) (‘It is abundantly clear from the pleadings, the custody evaluation, 
and the Statement of Proceedings that the primary problem was the parents’ refusal to adequately 
communicate and cooperate. While this may have been exacerbated by Appellant’s minor 
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relocation, this is not sufficient to raise this to the level of a substantial change in 
circumstances.’).” 
 
 16. “Based on the above analysis, we hold that the trial court properly concluded that 
the former husband failed to state a claim for modification of time-sharing.” 
 
Korkmaz v. Korkmaz, 41 FLW D2250 (Fla. 1st DCA 2016) 
 
TRIAL COURT DENIED FORMER WIFE’S DUE PROCESS RIGHTS WHEN IT 
ENTERED ORDER ON PETITION TO MODIFY WITHOUT ALLOWING PARTIES 
TO COMPLETE PRESENTING EVIDENCE AND ARGUMENT 
 
 Appellant challenges the trial court’s Order on Petition to Modify, which transferred 
majority timesharing of the parties’ minor child to the Appellee, established a new parenting 
plan, and suspended Appellee’s child support obligation. Appellant argues that the Order was 
entered in violation of her due process rights, because the trial court continued the final hearing 
so that Appellant could have additional time to present testimony from four witnesses and so that 
Appellee could cross-examine them, but then entered the Order without completing the final 
hearing. 
 It was undisputed that Appellant disclosed her witnesses before trial, and as it became 
clear that there would not be enough time to complete testimony and cross-examination, both 
parties requested additional time. The trial court agreed to continue the trial, and the parties set a 
new date to finish the trial. However, the trial court entered the Order on review three weeks 
before the date set for completing the trial, inexplicably and without notice to either party. The 
Appellant also argues that the trial judge who entered the Order should be disqualified from 
presiding over further proceedings in this matter because the abrupt entry of a final order without 
allowing Appellant to finish presenting evidence and argument demonstrated bias against 
Appellant. The District Court held: 
 
 1. “We agree and reverse.” 
 
 2. “The trial court’s entry of a final order without allowing the parties to complete 
presenting evidence and argument constituted a denial of due process. See Julia v. Julia, 146 So. 
3d 516, 520 (Fla. 4th DCA 2014) (holding that the wife was denied due process where the court 
stopped the proceedings to complete trial in one day, thus preventing the wife from calling 
witnesses and presenting closing argument); Pettry v. Pettry, 706 So. 2d 107, 108 (Fla. 5th DCA 
1998) (‘Due process requires that a party be given the opportunity to be heard and to testify and 
call witnesses on his behalf ... and the denial of this right is fundamental error.’); see also 
Minakan v. Husted, 27 So. 3d 695, 699 (Fla. 4th DCA 2010) (‘Even is [a party’s] evidence 
would not have impressed the court, a party has the right to present evidence and to argue the 
case at the conclusion of all the testimony.’).” 
 
 3. “Accordingly, we reverse the Order and remand for further proceedings on 
Appellee’s Petition to Modify.” 
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 4. “Appellant did not file a motion to disqualify the trial judge below in compliance 
with Florida Rule of Judicial Administration 2.330, probably because the very Order that 
Appellant believes evidenced bias also simultaneously ended proceedings below, and Appellant 
promptly appealed.” 
 
 5. “We therefore did not have an order on disqualification to review.” 
 
Peckham Bielling v. Bielling, 41 FLW D955 (Fla. 1st DCA 2016) 


 


Second District 
 


FURTHER PROCEEDING REQUIRED WHERE FINAL JUDGMENT ON FORMER 
WIFE’S COUNTEPETITION FOR MODIFICATION WAS ENTERED OVER SEVEN 
MONTHS AFTER FINAL HEARING AND DID NOT CONTAIN FACUTAL FINDINGS 
OR RULINGS ON NUMEROUS ISSUES SUBMITTED TO THE COURT. 
 
 In 2006, trial court entered final judgment of dissolution of marriage, which incorporated 
the parties’ MSA.  On July 1, 2011, the former husband petitioned to modify the parenting plan 
and child support in part due to former wife’s relocation.  Former wife counter petitioned and 
also sought to modify the parenting plan and child support.  Both parties sought attorney’s fees. 
On November 21, 2014, former husband filed a voluntary dismissal of his supplemental petition, 
and a final hearing on the former wife’s counterpetition was held on November 24, 2014.  
Former wife presented evidence such as expert testimony on the child’s needs, school records, 
and financial documents for the parties. She also submitted a proposed long distance parenting 
plan. In April and June of 2015, the parties corresponded with the trial court and requested a 
ruling, noting that they needed to arrange the summer timesharing.  Additionally, one of the 
issues was whether the child would be permitted to attend summer school pursuant to a 
Massachusetts individualized education plan.  The trial court responded on June 16, 2015 
enclosing its handwritten rulings from the court’s notes, resulting in a brief supplemental final 
judgment being entered based on those notes. 
 The supplemental final judgment made no findings of fact and failed to address several of 
the issues.  It did not provide a parenting plan and only generally stated that the child would 
spend summers with the former husband and did not address summer school or timesharing 
during holidays at all.  It did not address the amount of child support.  Rather, it provided that 
“arrears will be retroactive to the date of filing of the Former Wife’s Supplemental Petition” but 
provides no method to calculate child support or medical expenses at issue.  It does not mention 
attorney’s fees. The former wife filed a motion for new trial or rehearing and pointed out the 
deficiencies in the supplemental judgment, and the trial court denied the motion without 
explanation.  The District Court held: 
 
 1. “On appeal, the Former Wife argues that the delay in the trial court’s ruling, its 
failure to comply with section 61.13, Florida Statutes (2014) and its failure to address many of 
the matters at issue require a new final hearing.” 
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 2. “An excessive delay in the entry of judgment combined with other factors can 
require reversal for a new trial.” 
 
 3. “The Former Husband concedes that based on the delay in the trial court’s ruling, 
the lack of findings, and the fact that the trial court did not address most of the matters submitted 
to it, further proceedings are required.” 
 
 4. “Based on these circumstances, we reverse the supplemental final judgment and 
remand for a new final hearing on the Former Wife’s supplemental counterpetition.” 
 
McKay v. McElhiney, 41 FLW D2627 (Fla. 2nd DCA 2016) 
 
NO ERROR IN TEMPORARILY TRANSFERRING PRIMARY RESIDENTIAL 
CUSTODY FROM MOTHER TO FATHER BASED ON MOTHER’S ARREST FOR 
AGGRAVATED BATTERY WITH A WEAPON ON HER PARAMOUR, PARAMOUR’S 
ARREST FOR BATTERY ON MOTHER, AND EVIDENCE THAT STATE AGENCY 
WAS INVESTIGATING HOME BASED ON THESE ARRESTS AND THAT THERE 
MAY HAVE BEEN PRIOR INCIDENTS OF DOMESTIC VIOLENCE BETWEEN 
MOTHER AND PARAMOUR WHICH WERE WITNESSED BY CHILDREN 
 
 The mother appeals the trial court’s nonfinal order that temporarily transferred primary 
residential custody of their two children to the father. The parties divorced in 2012 in 
Washington state. On the date of the dissolution, the mother was living in the Florida and the 
father was deployed on active duty in Qatar with the U.S. Air Force. The Washington judgment 
gave the mother primary residential custody and the father had visitation by Skype or phone call. 
The father returned to the U.S. and was transferred to Louisiana. He and the mother agreed for 
the father to spend time with the children in Louisiana while the mother remained in Florida. 
While the children were with the father in the summer of 2015, the mother was arrested for 
aggravated battery with a weapon on her paramour, and the paramour was arrested for battery on 
the mother as well. This brought up the fact that there were prior domestic violence incidents 
between the mother and her paramour and that the children had witnessed some of it before. The 
father then refused to return the children to the mother. The mother began proceedings to 
domesticate and enforce the Washington judgment and the father responded with a request for 
temporary residential custody, which the trial court granted after an evidentiary hearing. The 
mother argues that the trial court erred by not providing a timesharing schedule, and by not 
delineating the actions required of her if she wished to regain primary residential custody. The 
District Court held: 
 
 1. “We affirm the trial court’s order to the extent that it gives temporary primary 
residential custody of the parties’ children to the Father.” 
 
 2. “However, because the order does not provide the Mother with any guidance as to 
the steps she must take if she wishes to reestablish primary residential custody and because the 
order does not include a timesharing schedule, we must reverse and remand for further 
proceedings.” 
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 3. “As to the temporary modification of primary residential custody, we readily 
affirm the trial court’s ruling.” 
 
 4. “A trial court may enter an order temporarily modifying child custody--even 
without notice to the opposing party--if there is evidence of a bona fide emergency situation. See, 
e.g., Smith v. Crider, 932 So. 2d 393, 398 (Fla. 2d DCA 2006).” 
 
 5. “Further, a trial court may modify parental responsibility and timesharing in the 
absence of an emergency if there is a ‘factual basis sufficient to show that conditions have 
become materially altered since the entry of the previous decree.’ Wade v. Hirschman, 903 So. 
2d 928, 933 (Fla. 2005) (quoting Frazier v. Frazier, 147 So. 464, 467 (Fla. 1933)).” 
 
 6. “Here, the trial court was faced with evidence that the Mother had been arrested 
and charged with felony domestic violence battery with a weapon on her paramour and evidence 
of the Mother’s request that she be permitted continued contact with her paramour despite his 
arrest for battery on her.” 
 
 7. “Further, there was evidence that Florida’s Department of Children & Families 
(‘DCF’) had initiated an investigation of the Mother’s home based on these domestic violence 
arrests.” 
 
 8. “In addition, there was evidence that the Mother and her paramour had engaged in 
prior domestic violence in front of the children and that a prior DCF investigation had been 
terminated based on the Mother’s assurances that she had severed her relationship with this same 
paramour.” 
 
 9. “This evidence was sufficient to support the trial court’s finding that an 
emergency situation existed and its conclusion that modification of the Mother’s custody of an 
visitation with the children was necessary, at least until such time as the Mother’s charges were 
resolved and the DCF investigation was concluded.” 
 
 10. “In addition, this evidence was sufficient to support the trial court’s finding that 
this situation constituted an unanticipated, substantial, and material change in circumstances.” 
 
 11. “And, taken together, this evidence supports the conclusion that it was in the 
children’s best interests to change primary residential custody to the Father until such time as the 
court could be reasonably assured that the Mother would be available to parent the children 
without domestic violence occurring in the home.” 
 
 12. “Therefore, we affirm the portion of the trial court’s ruling that granted the 
Father’s emergency motion to temporarily modify primary residential custody.” 
 
Slaton v. Slaton, 41 FLW D1655 (Fla. 2d DCA 2016) 
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Third District 


ERROR TO DENY MOTION TO QUASH SERVICE OF PROCESS AND TO SET 
ASIDE ORDER GRANTING FORMER WIFE’S MOTION TO MODIFY 
TIMESHARING AND CHILD SUPPORT ON THE BASIS THAT FORMER 
HUSBAND’S COUNSEL’S GENERAL APPEARANCE CONSTITUTED A WAIVER OF 
SERVICE -- ATTORNEY’S FILING OF GENERAL NOTICE OF APPEARANCE IN 
ORDER TO CONDUCT A REVIEW OF TRIAL COURT FILES IN CASE DID NOT 
CONSTITUTE A WAIVER OF SERVICE OF PROCESS -- AN AFTER-THE-FACT 
GENERAL APPEARANCE DOES NOT WAIVE A DEFECT IN THE SERVICE OF 
PROCESS RELATED TO A SUPPLEMENTAL MODIFICATION PETITION 
 
 Appellant appeals a trial court order denying his verified motion to quash service and to 
set aside the order granting Appellee’s motion to modify timesharing and child support. The 
parties were divorced by entry of a final judgment for dissolution of marriage that ratified the 
parties’ mediation agreement. Sometime thereafter, the Appellee filed her petition to modify the 
final judgment’s parenting plan. The trial court granted that modification petition. While the 
record reflects that the summons to serve Appellant with the modification petition was issued, 
the Appellant asserts that he was never served with that petition. Appellant asserts under oath 
that he learned of the modification order only when his attorney reviewed the trial court’s files 
on the case. To conduct that review, Appellant’s counsel filed a general noticed of appearance. 
Soon thereafter, Appellant filed his verified motion to quash service and set aside the 
modification order. Without conducting a hearing on the motion, the trial court entered an order 
denying Appellant’s motion to quash. The order read: “Denied, as movant’s counsel filed a 
General Appearance…” This appeal followed and the District Court held: 
 
 1. “Because [Appellant]’s counsel’s general appearance did not constitute waiver of 
service, we reverse.” 
 
 2. “A ruling on a motion to quash service is reviewed de novo. Mecca Multimedia, 
Inc. v. Kurzbard, 954 So. 2d 1179, 1181 (Fla. 3d DCA 2007). 
 
Salinas v. Pascariello, 41 FLW D809 (Fla. 3d DCA 2016).  
 


Fourth District 
 


TRIAL COURT ERRED IN SUMMARILY DISMISSING WIFE’S PETITION TO 
MODIFY CUSTODY, TIMESHARING, AND CHILD SUPPORT BASED ON WIFE’S 
“UNCLEAN HANDS” IN FAILING TO PURGE CONTEMPT ORDER ENTERED 
YEARS EARLIER WITHOUT HOLDING EVIDENTIARY HEARING ON WIFE’S 
PRESENT ABILITY TO PURGE THE CONTEMPT 
 
 The former wife appeals an order dismissing her petition to modify custody, timesharing, 
and child support. The dismissal was based on the former wife’s “unclean hands” in failing to 
purge a contempt order entered years earlier. The parties divorced in 2002. In 2010, the trial 
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court found the former wife in contempt for failing to pay one-half of the children’s health 
insurance premiums and uncovered medical expenses, as required by the final judgment. In 
2014, the former wife filed a supplemental petition for modification of custody, timesharing, and 
child support. The wife alleged that the former husband did not exercise all of his overnights 
with the children and sought an adjustment of the parenting plan to reflect the actual timesharing. 
Additionally, the former wife sought child support. The former husband moved to dismiss the 
former wife’s petition based on the doctrine of unclean hands, arguing that the former wife failed 
to pay $125 each month in arrearages for health insurance and uncovered medical expenses, as 
ordered by the court in 2010.  
 
 1. “We find that the trial court erred in dismissing the petition without holding an 
evidentiary hearing on the wife’s present ability to purge the contempt. As such, we reverse.” 
 
 2. “Generally, the abuse of discretion standard of review applies to a lower court’s 
determination to apply the unclean hands doctrine. Wait v. Wait, 886 So. 2d 318, 318 (Fla. 4th 
DCA 2004).” 
 
 3. “However, whether a trial court correctly applied the correct legal rule is 
reviewed de novo. Mills Corp. v. Amato, 72 So. 3d 814, 815 (Fla. 4th DCA 2011).” 
 
 4. “ ‘[T]he “clean hands” doctrine can act to bar modification to a spouse who is 
delinquent with support payments.’ DePoorter v. DePoorter, 509 So. 2d 1141, 1145 (Fla. 1st 
DCA 1987).” 
 
 5. “However, ‘an arrearage does not per se require denial of a modification petition 
so long as respondent can show that he or she was unable to comply with previous support 
order.’ Blender v. Blender, 760 So. 2d 950, 952 (Fla. 4th DCA 1999).” 
 
 6. “Thus, where a spouse has the ability to pay an arrearage and does not do so, ‘he 
is not in court with clean hands and in such case his petition should not be considered on the 
merits until he has complied with the former order by payment of the sums due thereunder.’ 
Martin v. Martin, 256 So. 2d 553, 554 (Fla. 4th DCA 1972). See also Selige v. Selige, 190 So. 
251 (Fla. 1939) (dismissing petition for modification where husband failed to comply with a 
prior court order requiring payment of alimony and attorney’s fees and it was shown that the 
husband had the ability to pay); Jenkins v. Jenkins, 159 So. 3d 310, 311 (Fla. 2d DCA 2015) 
(‘[I]f the party in default fails to demonstrate his or her inability to comply with the prior support 
order, the petition for modification should not be considered.’).” 
 
 7. “In the instant case, the trial court summarily dismissed the wife’s petition for 
modification without considering the wife’s present ability to comply with the previous contempt 
order.” 
 
 8. “Although the wife had the ability to pay the arrearages when the contempt order 
was entered in December 2010, that does not mean that she had the present ability to pay the 
arrearages years later when she filed her petition for modification in June 2014 or at the time of 
the hearing on the motion to dismiss in January 2015.” 
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 9. “Accordingly, we reverse and remand for the trial court to hold an evidentiary 
hearing on the wife’s present ability to pay arrearages for health insurance and uncovered 
medical expenses.” 
 
 10. “Only after an evidentiary hearing on the wife’s present ability to pay can the trial 
court determine, consistent with this opinion, the applicability of the unclean hands doctrine to 
the wife’s petition to modify custody, timesharing, and child support.” 
 
Longarzo v. Castillo, 41 FLW D608 (Fla. 4th DCA 2016) 
 
IT WAS ABUSE OF DISCRETION TO RESTRICT WIFE’S TIMESHARING TO 
SUPERVISED TIMESHARING WITHOUT PROVIDING STEPS REQUIRED FOR 
WIFE TO REESTABLISH CONTACT WITH CHILD BEYOND SUPERVISED 
TIMESHARING 
 
 Appellant filed a motion for rehearing for the sole purpose of conforming certain 
language to that currently used in relevant statutes. The wife appeals various aspects of the FJ 
between her and the husband. In addition to testimony regarding their financial affairs, the trial 
court also heard from many individuals regarding the issue of appropriate parental responsibility 
and timesharing for the parties’ child. This testimony included recommendations that the wife 
receive therapy and worries that the wife had coached the child into making false reports of 
abuse. The trial judge’s takeaway was that he was “concern[ed]” with the wife and that “it would 
[not] be in [the child’s] best interest if mom’s time with him was unsupervised.” 
 The court found that “joint decision making would be detrimental to [the child] in this 
case as of today. As of today.” The court did not order counseling or therapy for the wife, and 
instead “want[ed] to see what mom is going to do about [the court’s concerns].” The court 
specifically said that it was not “com[ing] up with a magical answer.” Instead, the court said that, 
“[s]hould the day come when mom and dad and [the child], or any combination, along with 
healthcare providers thinks it would be a good idea to drop the supervised conditions, you come 
back and see me.” 
 The trial court ordered shared parental responsibility with the husband having ultimate 
decision-making and also ordered that the husband have majority timesharing and that wife have 
no unsupervised contact with the child. 
 
 1. “We grant the motion, withdraw the opinion of this Court issued February 3, 
2016, and substitute the following.” 
 
 2. “We reverse the judgment insofar as it failed to provide the specific steps required 
for the wife to reestablish contact with her child beyond supervised timesharing.” 
 
 3. “Timesharing determinations are reviewed for abuse of discretion.” Castillo v. 
Castillo, 950 So. 2d 527, 528 (Fla. 4t h DCA 2007).” 
 
 4. “ ‘ “Discretion ... is abused when the judicial action is arbitrary, fanciful, or 
unreasonable, which is another way of saying that discretion is abused only where no reasonable 
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man would take the view adopted by the trial court.” ’ Canakaris v. Canakaris, 383 So. 2d 1197, 
1203 (Fla. 1980) (quoting Delno v. Mkt. St. Ry. Co., 124 F.2d 965, 967 (9th Cir. 1942)).” 
 
 5. “The failure to ‘set forth any specific requirements or standards’ for the 
alleviation of timesharing restrictions is error. Ross v. Botha, 867 So. 2d 567, 571 (Fla. 4th DCA 
2004).” 
 
 6. “This applies to both the prevention of timesharing altogether and to restrictions. 
Hunter v. Hunter, 540 So. 2d 235, 238 (Fla. 3d DCA (1989).” 
 
 7. “ ‘Essentially, the court must give the parent the key to reconnecting with his or 
her children. An order that does not set forth the specific steps a parent must take to reestablish 
time-sharing, thus depriving the parent of that key, is deficient....’ Grigsby v. Grigsby, 39 So. 3d 
453, 457 (Fla. 2d DCA 2010); see also Davis v. Lopez-Davis, 162 So. 3d 19, 21 (Fla. 4th DCA 
2014) (quoting Grigsby in holding judgment was deficient in not setting forth the steps father 
needed to take in order to establish timesharing).” 
 
 8. “The court here did not provide specific steps or a key.” 
 
 9. “In fact, the court explicitly said that it would ‘disappoint mom’s attorney’ and 
would not give ‘a magical answer.’ ” 
 
 10. “Instead, the court suggested that the wife ‘do what she thinks is best for herself 
and her son’ and indicated that the supervised condition might be dropped when ‘some 
combination of’ the wife, the husband, and the child, as well as unspecified ‘health care 
providers,’ thinks it is a good idea to do so.” 
 
 11. “This is not enough to allow ‘the parents [to] know[ ] what is expected’ or to 
allow ‘any successor judge [to] monitor[ ] the parent’s progress.’ Grigsby, 39 So. 3d at 457.” 
 
 12. “We do not mean to suggest that the trial court was obligated to set out every 
minute detail of the steps to reestablish unsupervised timesharing.” 
 
 13. “However, if the trial court determines that anger management therapy or a 
substance abuse program, for example, would be more appropriate than merely general 
counseling, it must so specify, along with a timeframe. See Forssell v. Forssell, Nos. 4D15-502 
& 4D15-730 (Fla. 4t h DCA Jan. 6, 2016) (citing to Ross, Grigsby, and Hunter in concluding that 
the trial court ‘abused its discretion in failing to set forth ... the steps the father must take to re-
establish time-sharing’).” 
 
 14. “The requirement is for the wife to walk out of the courtroom knowing that is she 
satisfactorily accomplishes relatively specific tasks, she will be able to reestablish unsupervised 
timesharing.” 
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 15. “ ‘[A]bsent such benchmarks being identified by the trial court, the “temporary” 
nature of the suspension of the [wife’s] timesharing will become illusory.’ Grigsby, 39 So. 3d at 
457 n.1.” 
 
 16. “For the reasons given above, the judgment of the trial court is reversed and 
remanded for the limited purpose of providing the wife with the steps required to reestablish 
contact with her child.” 
 
 17. “We believe that modification of the order is possible from the record alone and 
do not suggest that a new trial is necessary.” 
 
 18. “In all other respects, the judgment of the trial court is affirmed.” 
  
Witt-Bahls v. Bahls, 41 FLW D989 (Fla. 4th DCA 2016) 


 
Fifth District 


 
AS CONSTITUTED, PARENTING PLAN SET OUT IN FINAL JUDGMENT OF 
MODIFICATION FAILED TO COMPLY WITH STATUTORY REQUIREMENTS AND, 
ACCORDINGLY, IS LEGALLY INSUFFICIENT 
 
 The mother appeals the trial court’s final judgment granting the father’s petition to 
modify a parenting plan established in an earlier final judgment of paternity. After trial, the court 
granted the father’s petition in an order that stated: “The Court believed that the parenting plan 
suggested by [the father] is in the best interests of the minor child…” Yet there is no parenting 
plan attached to the final judgment or adequately set forth in the judgment itself, nor is there a 
trial transcript detailing the final plan. Rather, the final judgment of modification adopts the 
father’s parenting plan without attaching it. The father concedes that the plan as established 
“might not be…artfully articulated,” but he characterizes the omissions as a scrivener’s error. 
The District Court disagreed and held: 
 
 1. “In outlining the requirements for a sufficient parenting plan, section 61.13(2)(b), 
Florida Statutes (2013), provides: 


A parenting plan approved by the court must, at a minimum, describe in adequate 
detail how the parents will share and be responsible for the daily tasks associated 
with the upbringing of the child; the timesharing schedule arrangements that 
specify the time that the minor child will spend with each parent; a designation of 
who will be responsible for any and all forms of health care, school-related 
matters including the address to be used for school-boundary determination and 
registration, and other activities; and the methods and technologies that the 
parents will use to communicate with the child. 


 
 2. “As constituted, the parenting plan set out in the final judgment of modification 
fails to comply with the statutory requirements and is therefore legally insufficient. See Munroe 
v. Olibrice, 83 So. 3d 985, 987-88 (Fla. 4th DCA 2012).” 
 







  306 


 3. “Accordingly, we reverse for the trial court to enter a more complete plan that 
complies with section 61.13(2)(b).” 
 
Magdziak v. Sullivan, 41 FLW 488 (Fla. 5th DCA 2016) 
 
 


F. Timesharing 


 
First District 


UNDER CIRCUMSTANCES, TRIAL COURT ERRED IN RULING THAT PARTIES 
WERE TO COOPERATE WITH EACH OTHER TO ADD NAMES OF ADULTS 
WHOM EACH PARENT GRANTED AUTHORITY TO TRANSPORT CHILDREN, 
INCLUDING BIOLOGICAL GRANDMOTHER, TO PICK-UP LISTS FOR 
CHILDREN’S SCHOOL AND OTHER CHILDCARE PROVIDERS DURING THAT 
PARENT’S TIME-SHARING 
 
 The mother seeks review of the trial court’s order on former husband’s amended motion 
for civil contempt/enforcement on appeal three issues of which pertain to the paternal 
grandmother’s name being added to the children’s pick-up lists at childcare facilities that the 
mother enrolled them in. The parties separated in 2010 and have two sons. The District Court 
found: 
  
 1. “The trial court’s interpretation of the Amended Final Judgment is reviewed on 
appeal de novo. See Segarra v. Segarra, 947 So. 2d 543, 545 (Fla. 3d DCA 2006) (noting that 
the trial court’s interpretation of a final judgment of dissolution of marriage and incorporated 
settlement agreement is reviewed de novo).” 
 
 2. “We agree with the Mother’s argument that, contrary to the trial court’s 
interpretation, the Amended Final Judgment did not incorporate that portion of the Temporary 
Order allowing for the Father to make the decisions concerning the children’s contact with his 
mother.” 
 3. “Paragraph 25 of the Amended Final Judgment addressed shared parental 
responsibility and directed the parties to follow the Shared Parenting Guidelines attached as 
Exhibit D.” 
 
 4. “The first provision under the ‘Temporary Parenting Responsibility’ portion of 
the Temporary Order addressed shared parental responsibility.” 
 
 5. “The second and only other provision in the Temporary Order under the 
‘Temporary Parenting Responsibility’ heading was the provision at issue granting the Father 
authority to make the decisions concerning the children’s contact with his mother.” 
 
 6. “Yet, the trial court did not include that provision within the Amended Final 
Judgment or expressly incorporate the ‘Temporary Parenting Responsibility’ provisions therein.” 
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 7. “Instead, in Paragraph 26 of the Amended Final Judgment where the trial court 
specifically referenced the Temporary Order, the court ordered that the ‘timesharing’ would 
remain the same as established under the Temporary Order.” 
 
 8. “The provision in the Temporary Order addressing the Father’s decisions 
regarding his mother’s contact with the children was not a timesharing provision and was not 
included within the ‘Temporary Parenting Time’ heading of the Temporary Order.” 
 
 9. “Moreover, it is significant that Exhibit E to the Amended Final Judgment was the 
‘Temporary Parenting Time’ portion of the Temporary Order, not the entire order.” 
 
 10. “Any argument that the trial court inadvertently left out the remainder of the 
Temporary Order in Exhibit E is refuted by the fact that the two pages of the ‘Temporary 
Parenting Time’ portion of the Temporary Order that were attached were numbered ‘Page 1 of 2 
of 2.’  ” 
 
 11. “The Father acknowledges on appeal that the ‘Temporary Order ... was not 
attached in its entirety as Exhibit E.’ ” 
 
 12. “While it is true, as found by the trial court and as argued by the Father, that three 
of the six clarifications listed in Paragraph 26 of the Amended Final Judgment pertain to 
decision-making authority rather than timesharing, that does not negate the fact that the 
Amended Final Judgment did not expressly incorporate the provision at issue regarding contact 
with the paternal grandmother, the fact that that provision was not contained within the 
timesharing portion of the Temporary Order, and the fact that the portion of the Temporary 
Order attached to the Amended Final Judgment was only that portion addressing timesharing.” 
 
 13. “Had the trial court attached the entire Temporary Order to the judgment, the 
Father’s argument would be more persuasive.” 
 
 14. “However, as the record stands, we are unable to agree with the trial court’s 
interpretation that the provision regarding contact with the paternal grandmother was 
incorporated into the Amended Final Judgment. See Skinner v. Skinner, 579 So. 2d 358, 360 
(Fla. 4th DCA 1991) (holding that the former wife’s entitlement to the payment of a medical bill 
by the former husband ceased when the final judgment, which said nothing about the payment, 
was entered); Aylward v. Aylward, 420 So. 2d 660, 661 (Fla. 2d DCA 1982) (‘Because the final 
judgment makes no reference to this matter [$584 in temporary support that the husband failed to 
pay before entry of the final judgment], the wife cannot now seek to enforce compliance with the 
temporary order.’).” 
 
 15. “The Father alternatively argues that even if the Amended Final Judgment is 
deemed ambiguous as to the paternal grandmother and pick-up lists, the trial court clarified the 
Amended Final Judgment by setting forth, ‘The parties must cooperate with each other to add the 
names of adults whom each parent grants authority to transport the children (including the 
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biological grandmother) to the pick-up lists for the children’s school and other childcare 
providers during that parent’s time-sharing.’ ” 
 
 16. “Yet, in his motion for contempt and enforcement, the Father argued that the 
Mother refused to allow the paternal grandmother to be placed on the children’s pick-up lists 
notwithstanding the fact that ‘[t]he Final Judgment allows the Father to determine contact for the 
children with their biological grandmother.’ ” 
 
 17. “Because the Amended Final Judgment did not address the paternal grandmother 
and the children’s pick-up lists, either expressly or through incorporation of the Temporary 
Order, there was no need or basis to clarify the judgment on the issue.” 
 
 18. “Accordingly, we ... reverse the order as to the issue of the paternal grandmother 
and pick-up lists.” 
 
Blair v. McFatter, 41 FLW D1498 (Fla. 1st DCA 2016) 
 
 
IT WAS FUNDAMENTAL ERROR FOR TRIAL COURT TO FAIL TO ENTER A 
PARENTING PLAN WHICH INCLUDED A DETAILED TIMESHARING SCHEDULE 
 
 The former husband challenges the lack of a parenting plan that includes a timesharing 
schedule. The District Court found:  
 
 1. “The trial court, in the final judgment of dissolution of marriage, did order that the 
former wife would have majority timesharing of the parties’ minor child, and we affirm that 
aspect of the judgment.” 
 
 2. “However, the final judgment did not specify when the former husband would 
have a right to timesharing.” 
 
 3. “Rather, the trial court ordered the former husband would ‘have timesharing at all 
reasonable times and places as the parties may agree. Thus far, there have been no “issues or 
problems” with timesharing and the parties have structured periods that are consistent with the 
Husband’s work obligations. This shall continue.’ ” 
 
 4. “No other language in the final judgment discussed the parties’ rights as to 
timesharing.” 
 
 5. “Section 61.13(2)(b), Florida Statutes (2012), explicitly requires the parenting 
plan approved by a trial court ‘must, at a minimum, describe in adequate detail ... the time-
sharing schedule arrangements that specify the time that the minor child will spend with each 
parent.’ See also Munroe v. Olibrice, 83 So. 3d 985 (Fla. 4th DCA 2012).” 
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 6. “Here, rather than providing detailed timesharing arrangements, the trial court 
simply noted that the parties had not encountered any timesharing issues and should continue 
working together to create their own timesharing schedule.” 
 
 7. “We hold the trial court’s order did not meet the requirement of section 
61.13(2)(b) that timesharing schedule arrangements be ‘describe[d] in adequate detail’ and 
‘specify the time that the minor child will spend with each parent.’ ” 
 
 8. “However, as noted by the former wife, the former husband failed to preserve this 
issue for appellate review.” 
 
 9. “A motion for rehearing must be filed with the trial court to challenge a final 
judgment’s lack of sufficient findings of fact to allow meaningful appellate review, Owens v. 
Owens, 973 So. 2d 1169, 1170 (Fla. 1st DCA 2007); and, here, the former husband filed no 
motion for rehearing to challenge the lack of a timesharing schedule.” 
 
 10. “Issues that are not preserved may still be reviewed for fundamental error.” 
 
 11. “ ‘ “Fundamental error, which can be considered on appeal without objection in 
the lower court, is error which goes to the foundation of the case or goes to the merits of the 
cause of action.” ’ Saka v. Saka, 831 So. 2d 709, 711 (Fla. 3d DCA 2002) (quoting Sanford v. 
Rubin, 237 So. 2d 134, 137 (Fla. 1970)).” 
 
 12. “During the evidentiary hearing in this case, the trial court noted that the parties’ 
minor son was the focus of the case: ‘[B]ut for your son none of us would be sitting here. They 
would have settled this case a long time ago. It’s a fairly simple case. When you put your son in 
this case it is the primary thing we are all focussing [sic] on and how’s the best way for all three 
of you to carry on your lives and make sure he’s properly cared for.’ ” 
 
 13. “Additionally, though the former wife proposed the ‘guideline visitation’ 
schedule, the former husband requested additional timesharing with his son.” 
 
 14. “We find it was fundamental error for the trial court to fail to enter a parenting 
plan which included a detailed timesharing schedule when the trial court itself noted the child 
was the focal point of the dissolution proceedings and when timesharing was at issue in the 
case.” 
 
 15. “For those reasons, we reverse the trial court’s final order and remand for the trial 
court to include a detailed timesharing schedule pursuant to section 61.13(2)(b).” 
 
 16. “Because we reverse and remand for the entry of a detailed timesharing schedule, 
we also reverse on the issue of the child support obligation of the former husband.” 
 
 17. “The case is remanded for the trial court to re-calculate that obligation pursuant to 
section 61.30(11)(b), Florida Statutes (2014), after it determines the appropriate number of 
overnights to award the former husband in the detailed timesharing schedule.” 
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Freiha v. Freiha, 41 FLW 1510 (Fla. 1st DCA 2016) 
 
MOTHER FAILED TO PRESENT ADEQUATE RECORD TO DEMONSTRATE THAT 
SHE WAS NOT GIVEN PROPER NOTICE OF HEARING THAT RESULTED IN 
ORDER TRANSFERRING CUSTODY OF CHILD TO FATHER 
 
 Appellant seeks review of the May 5, 2015, order transferring custody of the parties’ 
minor child to appellee, as well as the order denying her motion to set aside the May 5 order 
pursuant to Florida Family Law Rule of Procedure 12.540. The appellant argues that her due 
process rights were violated because she was not given notice of the April 20 hearing that 
resulted in the May 5 order. She argues she was not properly served with notice of the April 20 
hearing because the address she gave the court at a January 16 hearing was 149 Pinecone Court, 
not 144 Pinecone Court (where it was sent). The mother relies solely on the “copies to” portion 
of the order resulting from the January 16 hearing, which reflects that the order was sent to the 
mother at 149 Pinecone Court. The father argues that the record supports the trial court’s finding 
that the mother’s failure to appear at the April 20 hearing was not the result of inadequate notice. 
 
 1. “Our resolution of the due process argument raised by the mother boils down to 
whether, as a matter of fact, the 144 Pinecone Court address was the address provided by the 
mother at the January 16 hearing.” 
 
 2. “The trial court found that it was, and that finding comes to this court with a 
presumption of correctness. See Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150, 
1152 (Fla. 1979) (‘In appellate proceedings the decision of a trial court has the presumption of 
correctness and the burden is on the appellant to demonstrate error.’).” 
 
 3. “Although the ‘copies to’ portion of the order resulting from the January 16 
hearing arguably supports the inference that the address provided by the mother at that hearing 
was 149 (not 144) Pinecone Court, without a transcript of that hearing, we cannot know for 
sure.” 
 
 4. “It was the mother’s burden to demonstrate reversible error in the trial court’s 
finding that the address she provided at the January 16 hearing was 144 (not 149) Pinecone 
Court, and without a transcript of that hearing, the mother is unable to meet that burden. Id. 
(‘The trial court should have been affirmed because the record brought forward by the appellant 
is inadequate to demonstrate reversible error.’); see also JP Morgan Chase Bank v. Combee, 883 
So. 2d 330, 331 (Fla. 1st DCA 2004) (‘The burden is on the appellant to demonstrate reversible 
error and present an adequate record for review.’).” 
 
 5. “Accordingly, because the mother has not presented an adequate record to 
demonstrate reversible error in the May 5 order, we affirm that order as well as the order denying 
the mother’s motion to set aside the May 5 order.” 
 
Lowery v. Carney, 41 FLW D 1326 (Fla. 1st DCA 2016) 
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WHERE MEDIATION AGREEMENT PROVIDED FOR FATHER TO HAVE 
TIMESHARING WITH CHILD ONE WEEKEND A MONTH WITH PARTIES TO 
AGREE ON WEEKEND DURING WHICH FATHER WILL EXERCISE 
TIMESHARING WITH THIRTY DAYS’ NOTICE, AND FOR TIMESHARING TO 
OCCUR ON THE THIRD WEEKEND OF THE MONTH IF THE PARTIES ARE 
UNABLE TO AGREE, TRIAL COURT ERRONEOUSLY INTERPRETED MEDIATION 
AGREEMENT TO REQUIRE THIRTY DAYS’ NOTICE FOR FATHER TO EXERCISE 
TIMESHARING ON THIRD WEEKEND OF MONTH 
 
 Appellant appeals from an order adopting the magistrate’s recommendation to deny his 
motion to enforce timesharing. He argues that the lower court erred in its interpretation of a 
document governing his timesharing rights. The District Court held: 
 
 1. “We agree and reverse.” 
 
 2. “The trial court’s interpretation of a mediation agreement is reviewed according 
to the de novo review standard. Irvin v. Irvin, 76 So. 3d 1021, 1023 (Fla. 2d DCA 2011).” 
 
 3. “The interpretation of such agreements is ‘subject to contract law principles.’ 
Krisch v. Kirsch, 933 So. 2d 623, 626 (Fla. 4th DCA 2006).” 
 
 4. “The language in a mediation agreement should be given its plain meaning and ‘ 
“not be disturbed unless found to be ambiguous or in need of clarification, modification, or 
interpretation.” ’ Id. (quoting Ballantyne v. Ballantyne, 666 So. 2d 957, 958 (Fla. 1st DCA 
1996)).” 
 
 5. “We conclude that the magistrate failed to give the language of the mediation 
agreement its plain meaning.” 
 
 6. “By its terms, the agreement makes the third weekend of the month a default 
period for timesharing.” 
 
 7. “So long as the parties cannot agree otherwise, the mediation agreement directs 
that ‘timesharing shall occur on the third (3rd) weekend of the month.’ ” 
 
 8. “This is so regardless of whether notice is provided.” 
 
 9. “We reverse and remand for further proceedings consistent with this opinion.” 
 
Steele v. Prince, 41 FLW D1939 (Fla. 1st DCA 2016) 
 
ERROR TO DENY FORMER HUSBAND’S SUPPLEMENTAL PETITION TO MODIFY 
FINAL JUDGMENT OF DISSOLUTION TO RELFECT TIMESHARING SPLIT, AND 
CHILD SUPPORT MUST BE RECALCULATED. 
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 Former husband raises four issues on appeal.  In Issue 3 the former husband argues, and 
the former wife concedes, that the final order erroneously reflected a timesharing split of 36% - 
64% when the parties’ timesharing split was actually 40% - 60%. 
 
 1. “We reverse the portions of the final order reflecting this scrivener’s error and 
remand for recalculation of the former husband’s child support payment to reflect the appropriate 
timesharing split.” 
 
Street v. Street, 41 FLW D2100 (Fla. 1st DCA 2016) 
 


 


Second District 


NO ABUSE OF DISCRETION IN FASHIONING PARENTING PLAN THAT 
DIFFERED FROM TEMPORARY PLAN HAD IN PLACE AND THAT ADOPTED 
FORMER WIFE PROPOSED PLAN WITH MODIFICATIONS THAT GAVE FORMER 
HUSBAND MORE TIME ON HOLIDAYS AND SCHOOL BREAKS THAN HAD BEEN 
PROPOSED BY FORMER WIFE. 
 
 In an opinion with little facts, the District Court held: 
 
 1. “The former husband also challenges the equitable distribution scheme and 
parenting plan adopted by the trial court.  We find no reversible error in the equitable distribution 
scheme and therefore affirm on that issue.” 
 
 2. “We also find no merit in the former husband’s contention that the trial court 
abused its discretion when it fashioned a parenting plan that differed from the temporary plan the 
parties had in place while the dissolution proceeding was pending.” 
 
 3. “Initially, we note that at the final hearing the former husband did not ask the trial 
court to continue the plan that had been in place. Instead, he offered a timesharing proposal that 
gave him two weekday overnights on alternating weeks in addition to alternating weekends.  The 
trial court instead gave him one after-school visit each week and alternating weekends.” 
 
 4. “We find no abuse of discretion in the trial court’s decision not to adopt the 
former husband’s plan because of the burdens it would have imposed on the children.  Nor can 
we fault the trial court for failing to adopt a plan that was never proposed to it as the former 
husband urges us to do in this appeal” 
 
 5. “The trial court adopted the plan proposed by the former wife with some 
modifications that gave the former husband more time on holidays and school breaks than had 
been proposed by the former wife.  In light of the evidence before the trial court we cannot 
conclude it abused its discretion in doing so.  Accordingly, we affirm those aspects of the final 
judgment as well.” 
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Liguori, Jr. v. Liguori, 41 FLW D2116 (Fla. 2nd DCA 2016) 
 
VISITATION RIGHTS MAY NOT BE CONDITIONED, EVEN IMPLICITLY, ON 
PAYMENT OF FINANCIAL OBLIGATIONS 
 
 Appellant appeals the final judgment of dissolution of her marriage to the appellee. She 
argues the trial court erred in calculating the former husband’s income. The District court 
reversed and remanded for the court to recalculate the Former Husband’s income and to 
reconsider the child support award in light of that. However, the District Court noted: 
 
 1. “We remind the trial court that it is inappropriate to condition--even implicitly-- 
visitation rights on a financial obligation. See Perez v. Fay, 160 So. 3d 459, 466 (Fla. 2d DCA 
2015) (‘[A] parent’s visitation rights may not be conditioned on the payment of the parent’s 
financial obligations.’ (quoting Hastings v. Rigsbee, 875 So. 2d 772, 777 (Fla. 2d DCA 2004))).” 
 
Edge v. Edge, 41 FLW D1401 (Fla. 2d DCA 2016) 
 
ERROR TO FAIL TO INCLUDE IN ORDER A TIMESHARING SCHEDULE FOR 
MOTHER AND CHILDREN AND GUIDANCE AS TO STEPS MOTHER MUST TAKE 
IF SHE WISHES TO REGAIN PRIMARY RESIDENTIAL CUSTODY 
 
 The mother appeals the trial court’s nonfinal order that temporarily transferred primary 
residential custody of their two children to the father. The parties divorced in 2012 in 
Washington state. On the date of the dissolution, the mother was living in the Florida and the 
father was deployed on active duty in Qatar with the U.S. Air Force. The Washington judgment 
gave the mother primary residential custody and the father had visitation by Skype or phone call. 
The father returned to the U.S. and was transferred to Louisiana. He and the mother agreed for 
the father to spend time with the children in Louisiana while the mother remained in Florida. 
While the children were with the father in the summer of 2015, the mother was arrested for 
aggravated battery with a weapon on her paramour, and the paramour was arrested for battery on 
the mother as well. This brought up the fact that there were prior domestic violence incidents 
between the mother and her paramour and that the children had witnessed some of it before. The 
father then refused to return the children to the mother. The mother began proceedings to 
domesticate and enforce the Washington judgment and the father responded with a request for 
temporary residential custody, which the trial court granted after an evidentiary hearing. The 
mother argues that the trial court erred by not providing a timesharing schedule, and by not 
delineating the actions required of her if she wished to regain primary residential custody. The 
District Court held: 
 
 1. “We affirm the trial court’s order to the extent that it gives temporary primary 
residential custody of the parties’ children to the Father.” 
 
 2. “However, because the order does not provide the Mother with any guidance as to 
the steps she must take if she wishes to reestablish primary residential custody and because the 
order does not include a timesharing schedule, we must reverse and remand for further 
proceedings.” 
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 3. “[O]n this same record, we must agree with the Mother that the trial court erred 
by unqualifiedly transferring primary residential custody to the Father without also specifying 
the steps necessary for the Mother to regain residential custody.” 
 
 4. “As this court has repeatedly held, a trial court may not modify primary 
residential custody based on a parent’s behavior without also identifying the steps that the parent 
must take to restore the original custody arrangement. See Perez v. Fay, 160 So. 3d 459, 466 
(Fla. 2d DCA 2015); Grigsby v. Grigsby, 39 So. 3d 453, 457 (Fla. 2d DCA 2010).” 
 
 5. “As we stated in both cases,  


when the court exercises its discretion to reduce or eliminate time-sharing with a 
parent’s children, 


the court must give the parent the key to reconnecting with his or 
her children. An order that does not set forth the specific steps a 
parent must take to reestablish time-sharing, thus depriving the 
parent of that key, is deficient because it prevents the parent from 
knowing what is expected and prevents any successor judge from 
monitoring the parent’s progress. 


We also held that the court had the obligation to identify ‘concrete steps’ in the 
final judgment that the parent must take to reestablish time-sharing. 


Perez, 160 So. 3d at 466-67 (quoting Grigsby, 39 So. 3d at 457) (citation omitted).” 
 
 6. “In both cases, we were compelled to reverse and remand for further proceedings 
because of the trial courts’ failures to identify the necessary steps for the mothers to regain 
custody and timesharing. See Perez, 160 So. 3d at 467; Grigsby, 39 So. 3d at 457.” 
 
 7. “Here, as in both Perez and Grigsby, the trial court’s order wholly fails to set 
forth the steps the Mother must take to reestablish primary residential custody of the children.” 
 
 8. “While the trial court made various references during the hearing to the Mother’s 
needing counseling to address certain issues, the trial court did not incorporate any of those 
references into its order or give the Mother any instructions as to what she needed to do to prove 
to the court that she had addressed them.” 
 
 9. “This omission requires us to reverse and remand for further proceedings.” 
 
 10. “Moreover, the temporary order is also deficient because it does not incorporate 
any timesharing plan whatsoever for the Mother nor does it contain any support for the 
proposition that zero timesharing for the Mother is the appropriate result.” 
 
 11. “As this court has held, ‘a parent has a constitutionally protected “ ‘inherent right’ 
to a meaningful relationship with her [or her] children.” ’ Perez, 160 So. 3d at 465 (alteration in 
original (quoting Schutz v. Schutz, 581 So. 2d 1290, 1293 (Fla. 1991)).” 
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 12. “Therefore, ‘time-sharing privileges should not be denied to either parent as long 
as the parent conducts himself or herself, while in the presence of the children, in a manner 
which will not adversely affect the children.’ Id. (citing Yandell v. Yandell, 39 So. 2d 554, 555 
(Fla. 1949)).” 
 
 13. “The complete cessation of any and all timesharing is a harsh result that is rarely 
proper.” 
 
 14. “In fact, the order modifying primary residential custody from the Mother to the 
Father states that it is incorporating a timesharing plan, but it does not actually include, attach, or 
incorporate a timesharing schedule of any kind.” 
 
 15. “Thus, the Mother has been left with no timesharing at all, or, at best, timesharing 
at the sole discretion of the Father through what appears to be an inadvertent omission by the 
trial court.” 
 
 16. “Under these circumstances, the omission of any timesharing plan constitutes 
reversible error which must be corrected on remand.” 
 
Slaton v. Slaton, 41 FLW D1655 (Fla. 2d DCA 2016) 
 


Third District 


ERROR TO MODIFY TIMESHARING BY RESTRICTING CONTACT TO ONE TIME 
PER WEEK IN A SUPERVISED SETTING WITHOUT IDENTIFYING WHAT STEPS 
PARENTS MUST TAKE IN ORDER TO REESTABLISH UNSUPERVISED 
TIMESHARING 
 
 Appellant appeals from a final judgment modifying parental responsibility and 
timesharing. The District Court affirmed the FJ in all respects, save one: 
 
 1. “[T]he final judgment modifies Tzynder’s timesharing with the minor child by 
restricting contact to one time per week, and requires that all contact with an access to the minor 
child be in a supervised setting.” 
 
 2. “However, the final judgment fails to identify what steps Tzynder must take in 
order to reestablish unsupervised timesharing.” 
 
 3. “On remand, the trial court shall amend the final judgment to identify the 
necessary steps Tzynder must take in order to reestablish unsupervised timesharing with the 
parties’ minor child. See Hunter v. Hunter, 540 So. 2d 235 (Fla. 3d DCA 1989); Perez v. Fay, 
160 So. 3d 459 (Fla. 2d DCA 2015).” 
 
Tzynder v. Edelsburg, 41 FLW D277 (Fla. 3d DCA 2016) 
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Fourth District 


TRIAL COURT ERRED IN DENYING FATHER’S MOTION TO VACATE AMENDED 
FINAL JUDGMENT FOR PROTECTION AGAINST DOMESTIC VIOLENCE WHICH 
AWARDED 100 PERCENT TIMESHARING WITH CHILD TO MOTHER, 
ALTHOUGH FATHER WAS PRIMARY RESIDENTIAL PARENT PRIOR TO ENTRY 
OF AMENDED JUDGMENT, WHERE AMENDED JUDGMENT WAS ENTERED SUA 
SPONTE WITHOUT NOTICE TO FATHER AND WHERE ISSUE OF CUSTODY WAS 
NOT ARGUED OR RULED UPON AT HEARING LEADING UP TO ORIGINAL 
JUDGMENT 
 
 The trial court denied the father’s motion to vacate the amended final judgment and this 
appeal followed. The original judgment entered in this case made no provision for a change in 
timesharing with the minor child. However, without notice to appellant or any pleadings to 
amend the judgment for such relief, the trial court sua sponte entered an amended judgment that 
awarded one-hundred percent timesharing to appellee. At the hearing on appellant’s motion to 
vacate the amended final judgment, the trial court stated that the amended judgment merely 
corrected a “clerical error.” Before the amended judgment was entered, appellant was the 
primary residential parent for the child. Father argued that the amended judgment should be 
vacated as void because it was entered without notice or an opportunity to be heard. The District 
Court found: 
 
 1. “We reverse the trial court’s order denying appellant’ motion to vacate the 
amended final judgment of injunction for protection against domestic violence.” 
 
 2. “Appellant’s motion to vacate stated a preliminary basis for relief by alleging that 
the amended judgment should be vacated as void because it was entered without notice or an 
opportunity to be heard. See Rodriguez v. Santana, 76 So. 3d 1035, 1037 (Fla. 4th DCA 2011) 
(holding in a paternity case that the trial court erred in summarily denying the mother’s motion 
for relief from judgment where the trial court violated her due process right to notice and an 
opportunity to be heard before rendering judgment).” 
 
 3. “[T]he transcript of the hearing leading up to the original judgment shows that the 
issue of custody was not argued or ruled upon at the hearing.” 
 
 4. “Because the trial court erred in summarily denying appellant’s motion to vacate 
the amended final judgment, we reverse the order and remand for further proceedings.” 
 
Butler v. Cabassa, 41 FLW D595 (Fla. 4th DCA 2016) 
 
ERROR TO RESTRICT WIFE’S TIMESHARING TO SUPERVISED TIMESHARING 
WITHOUT PROVIDING STEPS REQUIRED FOR WIFE TO REESTABLISH 
CONTACT WITH CHILD BEYOND SUPERVIED TIMESHARING 
 


The appellant/wife, appeals various aspects of the Final Judgment of dissolution of 
marriage between her and the appellee/husband. The trial court also heard from many individuals 
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regarding the issue of appropriate custody and timesharing for the parties’ child. The trial judge’s 
takeaway was that he was “concern[ed]” with the wife and that “it would [not] be in [the child’s] 
best interest if mom’s time with him was unsupervised.” The court found that “joint decision 
making would be detrimental to [the child] in this case as of today…” The court did not order 
counseling or therapy for the wife, and instead “want[ed] to see what mom is going to do about 
[the court’s concerns].” The court said that, “[s]hould the day come when mom and dad and [the 
child], or any combination, along with healthcare providers thinks it would be a good idea to 
drop the supervised conditions, you come back and see me.” The court assigned primary custody 
to the husband and ordered that the wife have no unsupervised contact with the child. 
 


1. “We reverse the judgment insofar as it failed to provide the specific steps required 
for the wife to reestablish contact with her child beyond supervised timesharing.” 


 
2. “Child custody determinations are reviewed for abuse of discretion. Castillo v. 


Castillo, 950 So. 2d 527, 528 (Fla. 4th DCA 2007).” 
 
3. “ ‘ “Discretion … is abused when the judicial action is arbitrary, fanciful, or 


unreasonable, which is another way of saying that discretion is abused only where no reasonable 
man would take the view adopted by the trial court.” ’ Canakaris v. Canakaris, 382 So. 2d 1197, 
1203 (Fla. 1980) (quoting Delno v. Mkt. St. Ry. Co., 124 F. 2d 965, 967 (9th Cir. 1942)).” 


4. “The failure to ‘set forth any specific requirements or standards’ for the 
alleviation of timesharing restrictions is error. Ross v. Botha, 867 So. 2d 235, 238 (Fla. 4th DCA 
2004).” 


 
5. “This applies to both the prevention of visitation and to restrictions. Hunter v. 


Hunter, 540 So. 2d 235, 238 (Fla. 3d DCA 1989).” 
 
6. “ ‘Essentially, the court must give the parent the key to reconnecting with his or 


her children. An order that does not set forth the specific steps a parent must take to reestablish 
time-sharing, thus depriving the parent of that key, is deficient….’ Grigsby v. Grigsby, 39 So. 3d 
453, 457 (Fla. 2d DCA 2010); see also Davis v. Lopez-Davis, 162 So. 3d 19, 21 (Fla. 4th DCA 
2014) (quoting Grigsby in holding judgment was deficient in not setting forth the steps father 
needed to take in order to establish time sharing).” 


 
7. “The court here did not provide specific steps or a key.” 
 
8. “In fact, the court explicitly said that it would ‘disappoint mom’s attorney’ and 


would not give ‘a magical answer.’ ” 
 
9. “Instead, the court suggested that the wife ‘do what she thinks is best for herself 


and her son’ and indicated that the supervised condition might be dropped when ‘some 
combination of’ the wife, the husband, and the child, as well as unspecified ‘health care 
providers,’ thinks it is a good idea to do so.” 


 
10. “This is not enough to allow ‘the parent [to] know[]what is expected’ or to allow 


‘any successor judge [to] monitor[]the parent’s progress.’ Grigsby, 39 So. 3d at 457.” 
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11. “We do not mean to suggest that the trial court was obligated to set out every 


minute detail of the steps to reestablish visitation.” 
 
12. “However, if the trial court determines that anger management therapy or a 


substance abuse program, for example, would be more appropriate than merely general 
counseling, it must so specify, along with a timeframe. See Forssell v. Forssell, Nos. 4D15-502 
& 4D15-730 (Fla. 4th DCA Jan. 6, 2016) (citing to Ross, Grigsby, and Hunter in concluding that 
the trial court ‘abused its discretion in failing to set forth … the steps the father must take to re-
establish time-sharing’ and noting that, ‘[o]n remand, the trial court may consider the need for a 
psychological evaluation, a parenting course, and/or an anger management course before the 
father may resum[e] time-sharing’).” 


 
13. “The requirement is for the wife to walk out of the courtroom knowing that if she 


satisfactorily accomplishes relatively specific tasks, she will be able to reestablish unsupervised 
visitation.” 


 
14. “ ‘[A]bsent such benchmarks being identified by the trial court, the “temporary” 


nature of the suspension of the [wife’s] timesharing will become illusory.’ Grigsby, 39 So. 3d at 
457 n.1.” 


15. “[T]he judgment of the trial court is reversed and remanded for the limited 
purpose of providing the wife with the steps required to reestablish contact with her child.” 


 
16. “We believe that a modification of the order is possible from the record alone and 


do not suggest that a new trial is necessary.” 
 
Witt-Bahls v. Bahls, 41 FLW D307 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN PROVIDING FOR EQUAL TIME-SHARING WITHOUT 
FINDING THAT SUCH ARRANGEMENT WAS IN BEST INTERESTS OF CHILDREN 
 
 In this appeal from a final judgment of dissolution of marriage, the former wife raises 
numerous arguments. The parties dispute whether the trial court relied on a parenting agreement 
submitted after the trial concluded. The District Court found: 
 
 1. “We find that the trial court did not make the required statutory findings related to 
time-sharing, equitable distribution, and the amount of child support.” 
 
 2. “We therefore reverse and remand for further proceedings.” 
 
 3. “First, we agree with the former wife that the trial court erred in providing for 
equal time-sharing without an accompanying finding that such an arrangement is in the best 
interests of the children. See Jeffers v. McLeary, 118 So. 3d 287, 291 (Fla. 4th DCA 2013) (‘The 
Father is correct that “a trial court must make a finding that the time-sharing schedule is in the 
child’s best interests.” ’); Winters v. Brown, 51 So. 3d 656, 658 (Fla. 4th DCA 2011) 
(recognizing that a trial court ‘must make a finding that the time-sharing schedule is in the 
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child’s best interests’); Clark v. Clark, 825 So. 2d 1016, 1017 (Fla. 1st DCA 2002) (‘A trial court 
need not make separate findings as to each of the factors in section 61.13(3), but it must find, at a 
minimum, that its custody determination is in the best interests of the child.’).” 
 
 4. “This finding must be made either orally or in the written judgment. See Jeffers, 
118 So. 3d at 291.” 
 
 5. “Although the record here might support a finding that equal time-sharing is in 
the best interests of the children, the final judgment does not include such a finding and it is not 
for us to do so.” 
 
 6. “The record is devoid of clarity as to whether the court did or did not rely on 
some agreement entered into by the parties, but even if it did, the trial court must approve of the 
agreed upon parenting plan as required by the applicable statute. See §61.046(14)(a), Fla. Stat. 
(2014).” 
 
 7. “We therefore reverse and remand for the trial court to either find that equal time-
sharing is in the best interests of the children or fashion a time-sharing plan that it does find is in 
the best interests of the children.” 
 
 8. “If the parents actually submitted a parenting plan to the court after trial, the court 
is not precluded from approving of the plan pursuant to section 61.046(14)(a), if the trial court 
holds that the plan is in the best interests of the children.” 
 
Castillo Marquez v. Lopez, 41 FLW D593 (Fla. 4th DCA 2016) 
 
FATHER’S FAILURE TO DELIVER CHILDREN TO MOTHER ON SINGLE DAY IN 
OCTOBER IN WHICH CHILDREN HAD NO SCHOOL DID NOT VIOLATE “WINTER 
BREAK” PROVISION OF TIMESHARING AGREEMENT STATING THAT MOTHER 
WOULD HAVE CHILDREN DURING TIME WHERE A CAREGIVER WAS NEEDED 
IF SHE WAS NOT WORKING 
 
 The father timely appeals an order finding him in contempt of court for not complying 
with the timesharing agreement with the mother. Under a section titled “Winter Break,” the 
timesharing agreement states that “[t]he mother shall have the children during the time where a 
caregiver is needed if she is not working,’ and the regular schedule will be in place otherwise. 
The children had the day off on October 16, 2014, a day on which the father was otherwise 
scheduled to have the children. Although the father previously emailed the mother that he would 
drop off the children with her, he changed his mind and stayed with the children that day. The 
mother filed a motion for contempt alleging the father knowingly and intentionally withheld the 
children from her in violation of the section of the agreement. The trial court granted her motion 
and issued the order that is now on review. On appeal, the father argues that the timesharing 
provision at issue did not apply to the date in question because a reasonable interpretation of 
“Winter Break” does not include a random day in October in which the children had no school. 
 







  320 


 1. “We agree with the father’s interpretation of the agreement, and because a person 
cannot be held in contempt for failure to comply with something that a judicial order does not 
say, we reverse. See Stusch v. Jiruska, 41 Fla. L. Weekly D129 (Fla. 4th DCA Jan. 6, 2016) (‘ 
“[A] judge cannot base contempt upon noncompliance with something an order does not say.” ’ 
(quoting Keitel v. Keitel, 716 So. 2d 842, 845 (Fla. 4th DCA 1998) (Farmer, J., concurring))).” 
 
Turk v. Turk, 41 FLW D1043 (Fla. 4th DCA 2016) 
 
ERROR TO ORDER THAT FATHER’S TIMESHARING WITH CHILD BE 
SUPERVISED WITHOUT PROVIDING SPECIFIC STEPS REQUIRED TO 
ESTABLISH UNSUPERVISED TIMESHARING 
 
 The father appeals from the circuit court’s final judgment of paternity in which the court 
ordered that the father’s timesharing with his child be supervised. The father argues that the 
order is deficient in four ways: 1) it fails to set forth specific steps by which the father may 
establish unsupervised timesharing; 2) it improperly delegates to the supervisor the choice of 
location for the supervised timesharing; 3) it improperly makes him solely responsible for the 
costs of supervision; and 4) it is not based upon competent, substantial evidence.” 
 
 1. “On the second and fourth arguments, we affirm without discussion.” 
 
 2. “On the first and third arguments, we reverse, as discussed below.” 
 
 3. “On the father’s first argument, we recently reversed a similar judgment ‘insofar 
as it failed to provide the specific steps required for the wife to reestablish contact with her child 
beyond supervised timesharing.’ See Witt-Bahls v. Bahls, No. 4D14-152, 2016 WL 1587413, at 
*1 (Fla. 4th DCA Apr. 20, 2016) [41 Fla. L. Weekly D989a].” 
 
 4. “We reasoned: 


 The failure to set forth any specific requirements or standards for the 
alleviation of timesharing restrictions is error. This applies to both the prevention 
of timesharing altogether and to restrictions. ‘Essentially, the court must give the 
parent the key to reconnecting with his or her children. An order that does not set 
forth the specific steps a parent must take to reestablish time-sharing, thus 
depriving the parent of that key, is deficient....’ Grigsby v. Grigsby, 39 So. 3d 
453, 457 (Fla. 2d DCA 2010).... 
 .... 
 We do not mean to suggest that the trial court was obligated to set out 
every minute detail of the steps to reestablish unsupervised timesharing. However, 
if the trial court determines that anger management therapy or a substance abuse 
program, for example, would be more appropriate than merely general 
counseling, it must so specify, along with a timeframe. The requirement is for the 
[parent] to walk out of the courtroom knowing that if [he or] she satisfactorily 
accomplishes relatively specific tasks, [he or] she will be able to reestablish 
unsupervised timesharing. ‘[A]bsent such benchmarks being identified by the trial 
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court, the “temporary” nature of the suspension of the [parent’s] timesharing will 
become illusory.’ Grigsby, 39 So. 3d at 457 n.1. 


Witt-Bahls at 4-5 (other internal citations and quotation marks omitted).” 
 
 5. “Consistent with Witt-Bahls, we reverse the final judgment here and remand for 
the circuit court to amend the final judgment to provide the father with the specific steps required 
to establish unsupervised timesharing.” 
 6. “As no transcript exists of the hearing which led to the final judgment, another 
hearing on this issue may be necessary. Cf. id. at 5 (‘We believe that modification of the order is 
possible from the record alone and do not suggest that a new trial is necessary.’).” 
 
Moore v. Yahr, 41 FLW D1132 (Fla. 4th DCA 2016) 
 
ERROR TO MAKE FATHER SOLELY RESPONSIBLE FOR COSTS OF 
SUPERVISION 
 
 The father appeals from the circuit court’s final judgment of paternity in which the court 
ordered that the father’s timesharing with his child be supervised. The father argues that the 
order is deficient in four ways: 1) it fails to set forth specific steps by which the father may 
establish unsupervised timesharing; 2) it improperly delegates to the supervisor the choice of 
location for the supervised timesharing; 3) it improperly makes him solely responsible for the 
costs of supervision; and 4) it is not based upon competent, substantial evidence.” 
 
 1. “On the second and fourth arguments, we affirm without discussion.” 
 
 2. “On the first and third arguments, we reverse, as discussed below.” 
 
 3. “On the father’s third argument, the mother concedes that ‘[u]nder Florida law, 
the [father] is correct that the trial court should normally treat the costs of supervision as part of 
the child support calculations.’ ” 
 
 4. “We agree with that statement, which is consistent with our sister court’s holding 
in Perez v. Fay, 160 So. 3d 459 (Fla. 2d DCA 2015): 


 Also troubling is the portion of the amended supplemental final judgment 
that requires the Mother to be solely responsible for the costs of her supervised 
time-sharing, this tying her visitation with her daughter to her financial status. As 
this court has stated, a parent’s visitation rights may not be conditioned on the 
payment of the parent’s financial obligations. Instead, the expenses of visitation 
are part of the parties’ childrearing expenses that must be addressed as part of 
the parties’ child support obligations. 
 Here, the amended supplemental final judgment implicitly conditions the 
Mother’s time-sharing in her payment of the time-sharing supervisor by making 
her solely responsible for payment of the time-sharing supervisor’s charges. 
While the Father contends that the judgment does not directly condition time-
sharing on payment, we cannot help but note that the judgment gives the time-
sharing supervisor the discretion to set the time-sharing schedule and to 
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unilaterally suspend it. The reality of these two provisions is that the Mother’s 
time-sharing with her daughter will simply not occur unless she pays the time-
sharing supervisor. Therefore, this portion of the final judgment must also be 
reversed. 


Id. at 466 (emphasis added; internal citations, quotations marks, and brackets omitted).” 
 
 5. “Consistent with Perez, because the final judgment here implicitly conditions the 
father’s timesharing on his payment of the timesharing supervisor by making him solely 
responsible for payment of the timesharing supervisor’s charges, we also must reverse this 
portion of the final judgment, and remand for the circuit court to amend the final judgment 
accordingly.” 
 
 6. “Again, as no transcript exists of the hearing which led to the final judgment, 
another hearing on this issue may be necessary.” 
 
Moore v. Yahr, 41 FLW D1132 (Fla. 4th DCA 2016) 
 
MISCALCULATION OF TIMESHARING 
 
 The father appeals the FJ of dissolution of marriage, arguing that the trial court abused its 
discretion by seeking out and inventing its own facts, and that the trial court miscalculated his 
timesharing. The District Court found: 
 
 1. “We agree the trial court erred in its calculation of timesharing.” 
 
 2. “The Final Judgment and Parenting Plan awarded the father 41.87% timesharing.” 
 
 3. “However, the Parenting Plan reflects only 22% of actual timesharing for the 
Father.” 
 
 4. “Accordingly, we reverse and remand for recalculation.” 
 
 5. “On remand, the trial court should also clarify when the Father’s weekend 
timesharing begins.” 
 
Valdes v. Valdes, 41 FLW D1239 (Fla. 4th DCA 2016) 
 
 


Fifth District 


NO ERROR IN ORDER DAILY VIDEOCONFERENCES BETWEEN CHILD AND 
FATHER; REMAND BECAUSE ORAL PRONOUNCEMENT CONFLICTS WITH 
WRITTEN JUDGMENT REGARDING SCHEDULE FOR VIDEOCONFERENCES. 
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 Trial court ordered that father have daily videoconferences with child for 45 minutes.  
Final Judgment contained no videoconferencing schedule.  Mother argues that the trial court 
erred in awarding the daily videoconferences to the father.  The District Court held: 
 
 1. “We find that the trial court did not abuse its discretion in awarding forty-five 
minutes per day of videoconferencing time to [the Father].  The trial court made an oral 
pronouncement that [the Mother] needed to allow [the Father] to video chat with the child daily.  
However, the trial court’s written judgment contained no videoconferencing schedule.  Reversal 
is required when a trial court’s oral pronouncements conflict with its written judgment.” 
 
 2. “Because of the discrepancy between the trial court’s oral pronouncements and its 
written judgment, we remand this issue to the trial court with instructions to amend the final 
judgment and include a schedule for daily videoconferencing.” 
 
Saucier v. Nowak, 41 FLW D2339 (Fla. 5th DCA 2016) 
 
TRIAL COURT DID NOT ABUSE DISCRETION BY REOPENING EVIDENCE OR IN 
REVISING TIMESHARING ALLOCATION, BUT COURT DID ABUSE DISCRETION 
BY NOT RESTRICTING CHILD’S EXPOSURE TO DOGS WHERE CHILD SUFFERS 
FROM CANINE ALLERGIES 
 
 Former wife appeals from the final judgment dissolving her marriage to former husband. 
Former wife raises three issues on appeal: the trial court’s decision to allow former husband to 
reopen the evidence after the trial has concluded; the court’s timesharing allocation; and its 
denial of restrictions on exposure of the parties’ child to dogs. The trial court issued several 
orders requiring former husband to protect the child from canine exposure during former 
husband’s time with the children as former husband had agreed. The former husband failed to 
abide by the terms of that agreement, which resulted in health issues for the child. He also 
admitted to lying about the failure. After former wife documented Former Husband’s 
noncompliance and deceit, she unilaterally denied former husband contact with the children. 
 While waiting for a ruling on those issues following a hearing, the former husband filed  
a motion to reopen the evidence, claiming that former wife broke into his car and removed 
medications used to treat the child’s allergies. The trial court granted his motion and reopened 
the evidence over former wife’s objection. Subsequently, the trial judge entered an order that 
provided for virtually equal timesharing. It provided that former husband would decide disputed 
issues of medical care, but it did not restrict the child’s exposure to dogs.  
 
 1. “Both parties in this case demonstrated poor judgment and a lack of common 
sense.” 
 
 2. “Former Husband put his child’s health at risk by exposing the child to his 
girlfriend’s dogs.” 
 
 3. “Former Wife unilaterally withheld timesharing, and it appears that the trial judge 
believed she broke into Former Husband’s car and took the child’s medications.” 
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 4. “Trial judges in dissolution of marriage cases are vested with a great deal of 
discretion. Dawson v. Dawson, 948 So. 2d 1026, 1026 (Fla. 5th DCA 2007) (citing Canakaris v. 
Canakaris, 382 So. 2d 1197, 1202 (Fla. 1980)).” 
 
 5. “We find no abuse of discretion in allowing the reopening of the evidence, nor in 
the revised timesharing allocation.” 
 
 6. “The only issue that we find to be an abuse of the trial court’s discretion was the 
decision not to restrict the allergic child’s exposure to dogs.” 
 
 7. “While dogs were one cause among several for the child’s allergies, every 
physician involved opined that the child should avoid canine exposure as much as possible.” 
 
 8. “Despite the many benefits we acknowledge pets may offer, even Former 
Husband does not suggest that having the child around dogs at this point in his life is in the 
child’s best interest.” 
 
 9. “Accordingly, we remand for entry of an order appropriately limiting the 
youngest child’s exposure to dogs.” 
 
Palmer v. Palmer, 41 FLW D766 (Fla. 5th DCA 2016) 
 


 


G. Miscellaneous  


 
First District 


TRIAL COURT DID NOT EXCEED ITS DISCRETIONARY AUTHORITY BY 
INCLUDING IN FINAL JUDGMENT ON PARENTING PLAN AND TIMESHARING A 
PROVISION PROHIBITING FATHER’S DISCUSSION OF ANY RELIGIOUS 
MATTERS DURING VISITATION WITH CHILDREN WHERE THERE WAS 
“CLEAR, AFFIRMATIVE SHOWING” ON THE RECORD THAT FATHER’S 
ACTIONS TOWARDS CHILDREN, WHICH HE ADAMANTLY BELIEVED WERE 
RELIGIOUSLY MOTIVATED, HAVE BEEN HARMFUL TO CHILDREN 
 
 Appellant challenges the Partial Final Judgment of Dissolution of Marriage and the 
subsequent Final Judgment on Parenting Plan and Timesharing, raising thirteen issues. 
 
 1. “We affirm the Partial Final Judgment of Dissolution of Marriage without further 
comment.” 
 
 2. “The Final Judgment on Parenting Plan and Timesharing is also affirmed, but we 
write to address Appellant’s second asserted point of error--the trial court’s prohibition of 
Appellant’s discussion of ‘ANY religious matters during visitation with his children.’ ” 
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 3. “The free exercise of religious beliefs and practices is protected by the First 
Amendment to the United States Constitution.” 
 
 4. “In family law proceedings, a court may not restrict a post-dissolution parent’s 
religious beliefs, no matter how unconventional. See Rogers v. Rogers, 490 So. 2d 1017, 1018 
(Fla. 1st DCA 1986) (reversing condition of mother’s primary residential custody that she sever 
ties with specific religious organization and refrain from subjecting the children to ‘any of the 
dogmas’ of that organization).” 
 
 5. “And, as noted in Pierson v. Pierson, 143 So. 3d 1201, 1203 (Fla. 1st DCA 2014), 
‘[r]estrictions upon a noncustodial parent’s right to expose his or her child to his or her religious 
beliefs have consistently been overturned in the absence of a clear, affirmative showing that the 
religious activities at issue will be harmful to the child.’ ” 
 
 6. “However, because section 61.13(2)(c), Florida Statutes (2015) requires Florida 
courts to ‘determine all matters relating to parenting and time-sharing of each minor child of the 
parties in accordance with the best interests of the child,’ we agree with the Supreme Court of 
Kansas’ observation that ‘consideration of religiously motivated behavior with an impact on a 
child’s welfare cannot be ignored.’ Harrison v. Tauheed, 292 Kan. 663, 683, P. 3d 851, 863 
(2011).” 
 
 7. “This differentiation between religious beliefs and religiously motivated actions 
which affect the welfare of the children is consistent with the rule announced in Pierson and 
earlier, in Mesa v. Mesa, 652 So. 2d 456, 457 (Fla. 4th DCA 1995), that restrictions on a parent’s 
‘exposure’ of his or her child to the parent’s religious beliefs ‘have consistently been overturned 
in the absence of a clear, affirmative showing that the religious activities at issue will be harmful 
to the child.’ Pierson, 143 So. 3d at 1203 citing Mesa, 652 So. 2d at 457.” 
 
 8. “In this case, the record supports ‘a clear, affirmative showing’ that Appellant’s 
actions towards his children, which he adamantly believes are religiously motivated, have been 
harmful to the children.” 
 
 9. “After one child suffered a psychotic episode which required hospitalization, and 
upon the former wife’s request, Appellant left the martial residence in February of 2013.” 
 
 10. “The children had resided exclusively with the former wife since that time.” 
 
 11. “At the time of the bench trial, a temporary injunction against domestic violence 
directed towards Appellant was in place.” 
 
 12. “At the conclusion of the trial, the court extended the temporary injunction for the 
next year.” 
 
 13. “During the trial, the court heard the testimony of three professionals, all of whom 
had extensive counseling experience with the family over several years.” 
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 14. “All three professionals consistently testified that Appellant’s admonishments, 
threats of damnation, and demonization of the children’s mother caused each of the three 
children anxiety and emotional distress severe enough to qualify as abuse.” 
 
 15. “The testimony of the expert witnesses during the bench trial, and Dr. Figley’s 
follow-up testimony in the third review hearing, constituted a ‘clear, affirmative showing that the 
religious activities at issue will be harmful to the child[ren],’ as required under Pierson and the 
cases cited therein.” 
 
 16. “The trial court explained its injunction of Appellant discussing religious matters 
with the children in its finding that ‘in this unique case, the Father’s use and/or leverage of 
religious views has been abusive to the children as the Father has sought to pit religion against 
the children’s Mother. A year’s worth of pro bono and subsidized therapy has not changed his 
insight regarding his conduct.’ ” 
 
 17. “The record on appeal supports this finding.” 
 
 18. “Under the particular circumstances of this case, the trial court’s restriction on 
Appellant’s discussion of ‘religious matters’ during his parenting time did not exceed the court’s 
discretionary authority or violate Appellant’s rights.” 
 
 19. “The welfare and best interests of the children must prevail. §61.13(2)(c) & (3), 
Fla. Stat.” 
 
Koch v. Koch, 41 FLW D2197 (Fla. 1st DCA 2016) 
 
MOTHER FAILED TO PRESENT ADEQUATE RECORD TO DEMONSTRATE THAT 
SHE WAS NOT GIVEN PROPER NOTICE OF HEARING THAT RESULTED IN 
ORDER TRANSFERRING CUSTODY OF CHILD TO FATHER 
 
 Appellant seeks review of the May 5, 2015, order transferring custody of the parties’ 
minor child to appellee, as well as the order denying her motion to set aside the May 5 order 
pursuant to Florida Family Law Rule of Procedure 12.540. The appellant argues that her due 
process rights were violated because she was not given notice of the April 20 hearing that 
resulted in the May 5 order. She argues she was not properly served with notice of the April 20 
hearing because the address she gave the court at a January 16 hearing was 149 Pinecone Court, 
not 144 Pinecone Court (where it was sent). The mother relies solely on the “copies to” portion 
of the order resulting from the January 16 hearing, which reflects that the order was sent to the 
mother at 149 Pinecone Court. The father argues that the record supports the trial court’s finding 
that the mother’s failure to appear at the April 20 hearing was not the result of inadequate notice. 
 
 1. “Our resolution of the due process argument raised by the mother boils down to 
whether, as a matter of fact, the 144 Pinecone Court address was the address provided by the 
mother at the January 16 hearing.” 
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 2. “The trial court found that it was, and that finding comes to this court with a 
presumption of correctness. See Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150, 
1152 (Fla. 1979) (‘In appellate proceedings the decision of a trial court has the presumption of 
correctness and the burden is on the appellant to demonstrate error.’).” 
 
 3. “Although the ‘copies to’ portion of the order resulting from the January 16 
hearing arguably supports the inference that the address provided by the mother at that hearing 
was 149 (not 144) Pinecone Court, without a transcript of that hearing, we cannot know for 
sure.” 
 
 4. “It was the mother’s burden to demonstrate reversible error in the trial court’s 
finding that the address she provided at the January 16 hearing was 144 (not 149) Pinecone 
Court, and without a transcript of that hearing, the mother is unable to meet that burden. Id. 
(‘The trial court should have been affirmed because the record brought forward by the appellant 
is inadequate to demonstrate reversible error.’); see also JP Morgan Chase Bank v. Combee, 883 
So. 2d 330, 331 (Fla. 1st DCA 2004) (‘The burden is on the appellant to demonstrate reversible 
error and present an adequate record for review.’).” 
 
 5. “Accordingly, because the mother has not presented an adequate record to 
demonstrate reversible error in the May 5 order, we affirm that order as well as the order denying 
the mother’s motion to set aside the May 5 order.” 
 
Lowery v. Carney, 41 FLW D 1326 (Fla. 1st DCA 2016) 
 
 
 
TRIAL COURT ERRED IN DENYING HUSBAND’S MOTION FOR 
RECONSIDERATION OF ORDER DETERMINING TEMPORARY NEEDS AND 
CHILD CUSTODY ISSUES WHERE ORDER WAS ENTERED AFTER AN 
EVIDENTIARY HEARING AT WHICH HUSBAND’S COUNSEL WAS NOT PRESENT 
DUE TO A CALENDARING ERROR 
 
 The husband appeals from a non-final order determining temporary needs and child 
custody issues in a pending action for dissolution of marriage. The order was entered after an 
evidentiary hearing at which the husband’s counsel was not present due to a calendaring error. 
The husband’s counsel promptly sought reconsideration of the order due to his absence, and the 
trial court denied reconsideration before the husband filed his timely notice of appeal from the 
substantive order. 
 On the morning of the hearing, the husband’s counsel went to the wrong courthouse, 
which is one of two in the county. Having followed an incorrect notation on his calendar, counsel 
was at the wrong place at the right time. Upon realizing his mistake, counsel’s staff immediately 
contacted the court, and counsel drove to the correct courthouse. By the time he arrived, the 
hearing had concluded. The husband appeared by himself while his wife was present with 
counsel. The District Court held: 
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 1. “Under these circumstances, we have jurisdiction to review the denial of the 
motion for reconsideration, and we do so for abuse of discretion. Panama City Gen. P’ship v. 
Godfrey Panama City Inv., LLC, 109 So. 3d 291, 292 (Fla. 1st DCA 2013).” 
 
 2. “Under these undisputed facts, the trial court abused its discretion in failing to 
vacate the prior order upon Mr. Wortman’s prompt request and hold a hearing where Mr. 
Wortman could present his case with his attorney’s assistance. Cf. Jerue v. Holladay, 945 So. 2d 
589 , 591 (Fla. 2d DCA 2006); Fla. Aviation Academy, Dewkat Aviation, Inc. v. Charter Air 
Center, Inc., 449 So. 2d 350, 353 (Fla. 1st DCA 1984).” 
 
 3. “Accordingly, we reverse and remand for vacation of the order on temporary 
needs and further proceedings consistent with this opinion.” 
 
Wortman v. Wortman, 41 FLW D456 (Fla. 1st DCA 2016) 


 


Second District 


 
PROVISION OF ORDER THAT A CHILD SHALL NOT BE REQUIRED TO ATTEND 
EXTRACURRICULAR ACTIVITY IF HE DOES NOT DESIRE TO ATTEND 
IMPROPERLY DELEGATES PARENTAL DECISION-MAKING AUTHORITY TO 
MINOR CHILDREN 
 
 The former husband challenges the trial court’s orders entered on the former wife’s 
Petition Seeking Modification of Parenting Plan Final Order. The District Court found: 
 
 1. “To the extent the Former Husband challenges the award of attorney’s fees, we 
dismiss the appeal because the trial court reserved jurisdiction to determine the amount of the 
award. See Card v. Card, 122 So. 3d 436, 437 (Fla. 2d DCA 2013) (explaining that an order 
determining only the entitlement to attorney’s fees without setting the amount is nonfinal and 
nonappealable).” 
 
 2. “The Former Husband also argues that a portion of the December 9, 2013, order 
which awards shared parental responsibility but provides that ‘if a child does not desire to attend 
an extracurricular activity, the child shall not be required to attend,’ is contradictory to the award 
of shared parental responsibility. See §61.046(17), Fla. Stat. (2013) (‘ “Shared parental 
responsibility” means a court-ordered relationship in which both parents retain full parental 
rights and responsibilities with respect to their child and in which both parents confer with each 
other so that major decisions affecting the welfare of the child will be determined jointly.’).” 
 
 3. “Because we agree that this provision improperly delegates parental decision-
making authority to the minor children, we reverse this portion of the order and remand with 
directions to strike the provision. Cf. Orizondo v. Orizondo, 146 So. 3d 151, 152 (Fla. 5th DCA 
2014) (‘[T]he trial court’s admitted abdication to the desires of the children constitutes reversible 
error.’); Elkins v. Vanden Bosch, 433 So. 2d 1251, 1253 (Fla. 3d DCA 1983) (‘The law does not 
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… gratify the wishes of children at the expense of the rights of a parent. Were it otherwise, the 
law would encourage manipulation by both children and parents and foster a breakdown in 
discipline, neither of which is in the best interests of children.’ (citation omitted)).” 
 
Loebs v. Loebs, 41 FLW D446 (Fla. 2d DCA 2016) 
 
ERROR TO FAIL TO INCORPORATE INTO AMENDED FINAL JUDGMENT THE 
AMENDED PARENTING PLAN THAT TRIAL COURT ORDERED ON REHEARING 
FROM ORIGINAL FINAL JUDGMENT 
 


Second, the former husband argues that the trial court erred in failing to incorporate into 
the amended final judgment the amended parenting plan that the trial court ordered on rehearing 
from the original final judgment. The former husband argues that the trial court modified the 
parenting plan in its order on motion for rehearing but failed to implement the new parenting 
plan in the amended final judgment. Paragraph 4 of the original final judgment addressed the 
parenting plan adopted by the trial court, and a parenting plan was attached to the original final 
judgment. The parties then filed motions for rehearing. Despite the language in the order on 
rehearing, the language of the amended final judgment addressing the parenting plan in 
paragraph 4 remained the same as the language in paragraph 4 of the original final judgment. In 
addition, the parenting plan attached to the amended final judgment is the same parenting plan 
that was attached to the original final judgment and does not reflect the changes ordered by the 
trial court in the order on rehearing. The District Court held: 


 
1. “Accordingly, we reverse the amended final judgment to the extent that the 


parenting plan language and attached parenting plan are inconsistent with the trial court’s rulings 
on rehearing.” 


 
2. “On remand, the trial court shall amend the amended final judgment and the 


parenting plan to reflect its rulings in paragraph L of the order on rehearing.” 
 
Felice v. Felice, 41 FLW D775 (Fla. 2d DCA 2016) 
 


 


Third District 


Fourth District 


 
AWARDING WIFE SOLE DECISION MAKING AUTHORITY OVER CHILD’S 
EXTRACURRICULAR ACTIVITIES, HEALTH CARE, AND EDUCATION WENT 
BEYOND ANYTHING REQUESTED IN PLEADINGS AND EVIDENCE PRESENTED 
AT TRIAL 
 
 The trial court awarded the wife sole decision making authority over the child’s 
extracurricular activities, health care, and education. In her pleadings, the wife requested sole 
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decision making authority over just the child’s extracurricular activities. The wife’s evidence at 
trial concerned issues with out-of-school activities and addressed her concern that the child “gain 
the benefit of learning to be with other kids on a team.” The District Court found: 
 
 1. “The trial court’s ruling on this issue went beyond anything requested in the 
pleadings and beyond the evidence presented at trial. See McDonald v. McDonald, 732 So. 2d 
505, 506 (Fla. 4th DCA 1999); Krift v. Obenour, 152 So. 3d 645, 647-48 (Fla. 4th DCA 2014); 
cf. Kasdorf v. Kasdorf, 931 So. 2d 257. 258-59 (Fla. 4th DCA 2006) (holding that the record 
supported the trial court’s ruling that the husband have ‘ultimate decision making authority’ over 
children’s medical and dental decisions).” 
 
 2. “We agree with the husband that the ‘numerous errors committed by the trial 
court in this case, both singly and in combination, require that the final judgment be reversed.’ ” 
 
 3. “We note that the trial judge is no longer on the bench, so the parties will have to 
start from scratch with a new judge.” 
 
 4. “Too many of the contested issues involve credibility and one fact finder should 
make all such determinations.” 
 
Salituri v. Salituri, 41 FLW D405 (Fla. 4th DCA 2016) 
 
TRIAL COURT ABUSED ITS DISCRETION BY GRANTING ULTIMATE DECISION 
MAKING AUTHORITY TO ONE PARENT WHERE PLEADINGS DID NOT PLACE 
THE OTHER PARENT ON ADEQUATE NOTICE THAT THIS RELIEF WAS BEING 
SOUGHT AND NO COMPETENT EVIDENCE SHOWED CONTINUING PATTERN OF 
HOSTILITY THAT REASONABLY WOULD LEAD ONE TO CONCLUDE THAT 
PARTIES WOULD BE UNABLE TO EFFECTIVELY WORK TOGETHER FOR 
CHILD’S BEST INTERESTS 
 
 Appellant challenges the trial court’s “Final Judgment of Paternity, Timesharing, Child 
Support and other Relief,” alleging multiple errors. 
 
 1. “We affirm with one exception.” 
 
 2. “Upon our review of the record, we conclude that the trial court’s grant of 
ultimate decision making authority to the appellee was an abuse of discretion as: (a) the 
pleadings did not place appellant on adequate notice that this relief was being sought, Cruz v. 
Domenech, 905 So. 2d 938, 940 (Fla. 3d DCA 2005); and (b) no competent evidence showed ‘a 
continuing pattern of hostility that reasonably would lead one to conclude that the parties 
[would] be unable to effectively work together for their child’s best interests.’ Fazzaro v. 
Fazzaro, 110 So. 3d 49, 52 (Fla. 2d DCA 2013).” 
 
 3. “We therefore, direct the trial court to enter an Amended Final Judgment 
providing that the parties confer and jointly make all major decisions regarding the welfare of the 
child.” 
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Gonzalez v. Walker, 41 FLW D1186 (Fla. 4th DCA 2016) 
 
ERROR TO INCLUDE IN PARENTING PLAN A REQUIREMENT THAT FATHER 
PAY 98% OF CHILD’S EXTRACURRICULAR ACTIVITIES, OVER AND ABOVE 
MAXIMUM AMOUNT OF CHILD SUPPORT, WHERE THERE WAS NO RECORD 
SUPPORT FOR INCLUSION OF THIS ADDITIONAL FINANCIAL OBLIGATION 
 
 The father appeals a final judgment of paternity, contending that the trial court abused its 
discretion in (1) denying a deviation from child support guidelines, and (2) awarding the cost of 
“extracurricular” activities where the child had no such activities. The mother cross-appeals (1) 
the refusal of the trial court to include certain restricted stock benefits as part of the father’s 
income when calculating child support, (2) the failure to include child care costs in calculating 
child support, (3) the denial of her request to secure the child support award with life insurance, 
and (4) the denial of an award of attorney’s fees in addition to amounts awarded in previous 
orders. The father argues that the court abused its discretion by imposing, in the parenting plan, 
an additional financial obligation requiring him to pay 98% of the child’s extracurricular 
activities, over and above the maximum amount of child support, where there is no record 
support for the inclusion of this additional financial obligation. On cross-appeal, the mother 
argues that the trial court erred in failing to order the father to pay the cost of child care in 
addition to the child support guideline amount. The court determined that the mother had failed 
to present evidence of a specific amount. The mother argues the trial court erred because the 
order of temporary support included an amount that the court found covered child care. 
However, like the father, the mother did not ask the trial court to take judicial notice of the 
evidence or findings in the temporary support proceeding. The District Court affirmed on all 
issues, except for the requirement that the father pay the cost of the child’s “extracurricular” 
activities, holding: 
 
 1. “We agree that there was no evidence that the child was involved in any 
extracurricular activities, and the trial court’s open-ended award could subject the father to the 
expense of any extracurricular activity in which the mother may involve the child without any 
input by the father or regard as to its cost.” 
 
 2. “Thus, we reverse the trial court on that issue.” 
 
Gross v. Zimmerman, 41 FLW D1836 (Fla. 4th DCA 2016) 
 
NO ERROR IN FAILING TO ORDER FATHER TO PAY COST OF CHILD CARE IN 
ADDITION TO CHILD SUPPORT GUIDELINE AMOUNT WHERE MOTHER FAILED 
TO PRESENT EVIDENCE OF SPECIFIC AMOUNT 
 
 On cross-appeal, the mother argues that the trial court erred in failing to order the father 
to pay the cost of child care in addition to the child support guideline amount. The District Court 
found: 
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 1. “The court determined that the mother had failed to present evidence of a specific 
amount.” 
 
 2. “The mother argues the trial court erred because the order of temporary support 
included an amount that the court found covered child care.” 
 
 3.  “However, like the father, the mother did not ask the trial court to take judicial 
notice of the evidence or findings in the temporary support proceeding.” 
 
 2. “Thus, we affirm on that issue.” 
 
Gross v. Zimmerman, 41 FLW D1836 (Fla. 4th DCA 2016) 
 
 


Fifth District 
 
FINAL JUDGMENT REVERSED WHERE TRIAL COURT FAILED TO ADDRESS 
THE MEDICAL DECISIONS ISSUE RELATED TO THE CHILD. 
 
 In an Opinion with little facts, the District Court held: 
 
 1. “The trial court did not address the medical decisions issue in its final judgment.  
A trial court’s failure to rule on the allotment of specific parental responsibilities is grounds for 
reversal.” 
 
 2. “We remand to the trial court with instructions to amend the final judgment to 
provide that the parties are to have shared parental responsibility in making medical decisions for 
the child, unless the trial court includes in the amended final judgment reasons for diverging 
from shared parental responsibility for medical decisions.” 
 
Wilkinson v. Wilkinson, 41 FLW D2338 (Fla. 5th DCA 2016) 
 
ALTHOUGH TRIAL COURT’S FACTUAL FINDINGS SUPPORTED PROVISION 
THAT HUSBAND WOULD HAVE SOLE PARENTAL RESPONSIBILITY FOR 
DECISIONS RELATING TO CHILDREN’S EDUCATION AND MEDICAL CARE, 
FINAL JUDGMENT FAILED TO INCLUDE SPECIFIC FINDING THAT SHARED 
PARENTAL RESPONSIBILITY WOULD BE DETRIMENTAL TO CHILDREN 
 
 Appellant appeals the final judgment of dissolution that provided for her former husband 
to have sole parental responsibility on decisions relating to their children’s education and 
medical care. The District Court held: 
 
 1. “Although we conclude that the trial court’s factual findings support its decision, 
we remand the case because the final judgment failed to include a specific finding that shared 
parental responsibility would be detrimental to the children. See Henderson v. Henderson, 162 
So. 3d 203, 207 (Fla. 5th DCA 2015).” 
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 2. “The final judgment is otherwise affirmed.” 
 
Collins v. Collins, 41 FLW D825 (Fla. 5th DCA 2016) 
 
TRIAL COURT ERRED IN GRANTING ULTIMATE DECISION-MAKING 
AUTHORITY OVER ELDEST MINOR CHILD’S EDUCATIONAL DECISIONS TO 
FORMER HUSBAND ABSENT FINDING THAT SHARED PARENTAL 
RESPONSIBILITY WOULD BE DETRIMENTAL TO CHILD OR THAT THIS 
PROVISION WAS IN CHILD’S BEST INTERESTS 
 
 Appellant timely appeals a Supplemental Final Judgment Modifying Parental 
Responsibility, Visitation or Parenting Plan/Time-Sharing Schedule and Other Relief and 
Rulings on all pending Motions for Contempt. The District Court found: 
 
 1. “First, Appellant is correct that the trial court erroneously granted ultimate 
decision-making authority over the eldest minor child’s educational decisions to her former 
husband, Appellee, absent a finding that shared parental responsibility would be detrimental to 
the child or that ultimate responsibility over the child’s educational decisions is in the child’s 
best interest. See §61.13(2)(c)2.a., Fla. Stat. (2015); see also Henderson v. Henderson, 162 So. 
3d 203, 207 (Fla. 5th DCA 2015) (applying section 61.13(2)(c)2. and reversing trial court order 
giving full parental responsibility to one parent without a finding that shared parental 
responsibility would be detrimental to the child).” 
 
 2. “On remand, the trial court is directed to reconsider this portion of its order.” 
 
Songur v. Songur, 41 FLW D 1154 (Fla. 5th DCA 2016) 
 
MOTHER FAILED TO SHOW THAT TRIAL COURT FAILED TO CONSIDER 
FATHER’S HISTORY OF DOMESTIC VIOLENCE WHEN EVALUATING BEST 
INTERESTS OF CHILDREN -- GIVEN ABSENCE OF TRANSCRIPT, APPELLATE 
COURT IS UNABLE TO DETERMINE THAT TRIAL COURT ABUSED DISCRETION 
IN ORDERING TIMESHARING ARRANGEMENT 
 
 The mother appeals the trial court’s final judgment establishing paternity and child 
support, and adopting a parenting plan. Both parties appeared pro se below an the father did not 
file a brief in the appeal. The final order directed roughly equal timesharing and joint decision-
making responsibility between the parties and established child support obligations for each 
other. The mother argues that the trial court failed to consider the father’s history of domestic 
violence when evaluating the best interests of the children. There was an incident in 2006 where 
the father chased the mother around a mall parking lot with a machete. As she tried to leave in 
her car, he used the machete to break a window, he pulled her out then forced her into his car and 
drove off. When a police officer stopped him, the mother was found lying down on the floor of 
the car. Father pleaded nolo contendere to disorderly conduct and was sentenced to 12 months of 
probation and ordered to attend anger management. The District Court found: 
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 1. “We review a trial court’s order establishing a parenting plan for an abuse of 
discretion. Schwieterman v. Schwieterman, 114 So. 3d 984, 987 (Fla. 5th DCA 2012).” 
 
 2. “Our review in this case is significantly hampered by the lack of a trial transcript. 
See Applegate v. Barnett Bank of Tallahassee, 377 So. 2d 1150, 1152 (Fla. 1979) (explaining 
why the lack of a trial transcript is often fatal to an appeal).” 
 
 3. “We do, nonetheless, have the exhibits entered into evidence at trial, including the 
police report from a 2006 altercation between the parties, along with the findings of fact from the 
final judgment.” 
 
 4. “Mother argues on appeal that the trial court’s order failed to state, as required by 
statute, that the court considered evidence of domestic violence. See §61.13(3)(m), Fla. Stat. 
(2012) (requiring the court to acknowledge in writing that evidence of domestic abuse was 
considered when determining the best interests of the children).” 
 
 5. “Yet the final judgment, in quoting from the 2006 police report and 
acknowledging the other arrests and testimony, shows that the trial court at least considered these 
incidents but found it was ‘unable to conclude that any domestic violence actually took place.’ ” 
 
 6. “Because she has failed to identify any additional record evidence that was 
unacknowledged in the trial court’s final order, Mother has failed to show that the court failed to 
comply with its obligations under section 61.13(3)(m) to consider evidence of domestic 
violence.” 
 
 7. “Mother also argues that the trial court erred in determining the best interests of 
the children.” 
 
 8. “Despite our misgivings about some of the trial court’s findings--especially its 
remarkable finding that no domestic violence occurred despite the police report of the 2006 
incident--we are compelled to affirm the time-sharing arrangement ordered by the trial court 
because we have no transcript from which to determine that the decision constituted an abuse of 
discretion.” 
 
 9. “The trial court properly considered all of the statutory criteria relating to time-
sharing and made findings of fact related to each factor. See §61.13(3)(a)-(t), Fla. Stat. (listing 
factors to consider when determining the best interests of the children).” 
 
 10. “Notably, the trial court found that both parents have been involved in the 
children’s education and are capable of providing for their developmental needs.” 
 
 11. “While the evidence of domestic violence is disturbing, the main incident 
occurred ten years ago--before the birth of the parties’ children--and according to the final 
judgment, the Father has been involved in the children’s lives, and the trial court believed he 
should continue to play an active role in their future.” 
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 12. “In addition, Mother has not always fulfilled her duty to facilitate the relationship 
between Father and the children.” 
 
 13. “Prior to the filing of the paternity action, the parties had worked out an informal 
time-sharing arrangement.” 
 
 14. “Despite the agreement and subsequent court order, the trial court found that, 
‘Mother has clearly discouraged the establishment and maintenance of a relationship between the 
children and the Father.’ ” 
 
 15. “The final judgment found Mother resisted allowing Father to participate in 
making decisions for the parties’ children.” 
 
 16. “Text messages entered into evidence also showed a reticence on Mother’s part to 
involve Father in the raising of the children, although Mother justifies her reticence by pointing 
to Father’s history of domestic violence and mental health issues.” 
 
 17. “Given these opposing findings and the inadequate record, we cannot say that the 
trial court abused its discretion in determining that equal time-sharing is in the best interests of 
the children. See Bryant v. Bryant, 882 So. 2d 1066, 1066 (Fla. 5th DCA 2004) (‘[I]n the absence 
of an adequate record on appeal, a judgment that is not fundamentally erroneous must be 
affirmed.’).” 
 
J.N.S. v. A.M.A., 41 FLW D1491 (Fla. 5th DCA 2016) 
 


IX.  PATERNITY AND PARENTAGE 


 


A.  Genetic Testing/Disestablishment 


 
First District 


CIRCUIT COURT ERRED IN ENTERING SUMMARY JUDGMENT IN FAVOR OF 
MOTHER ON LEGAL FATHER’S PETITION TO DISESTABLISH PATERNITY 
PURSUANT TO SECTION 742.18 BASED ON NEWLY DISCOVERED EVIDENCE IN 
FORM OF DNA TEST RESULT INDICATING THAT 0% PROBABILITY THAT 
PETITIONER WAS FATHER OF CHILD WHERE THERE WERE GENUINE ISSUES 
OF MATERIAL FACT AS TO HOW AND WHEN PETITIONER FIRST DOUBTED HIS 
BIOLOGICAL RELATIONSHIP WITH CHILD AND WHETHER HE DILIGENTLY 
TOOK ACTION THEREAFTER -- TRIAL COURT’S PREVIOUS DENIAL OF RULE 
1.540(b) MOTION FOR RELIEF FROM JUDGMENT ALLEGING JUDGMENT WAS 
PRODUCT OF FRAUD OR MISREPRESENTATION BY MOTHER THROUGHOUT 
PATERNITY PROCEEDINGS DID NOT BAR PETITION TO DISESTABLISH 
PATERNITY BASED ON NEWLY DISCOVERED EVIDENCE 
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 In this case, a final judgment of paternity was entered in October of 2014. The court 
found that the parents were never married and that appellant was the “legal and biological father 
of the minor child.” Appellant was ordered to pay monthly child support. He did not contest his 
biological relationship to the child during the paternity proceedings and he did not appeal the 
final judgment. On January 11, 2015, appellant filed his motion to set aside the final judgment, 
pursuant to rule 1.540(b)(3), Florida Rules of Civil Procedure. He alleged the FJ was the product 
of fraud or misrepresentation by the mother (appellee) because she maintained that he was the 
father. Appellant alleged that he assumed he was the father based on the mother’s statements, but 
after the FJ was entered the mother made contrary statements causing him to have doubts. To 
resolve his doubts, he obtained a DNA test and received results on January 5, 2015. The test 
indicated 0% chance probability that he was the father. The motion did not describe the DNA 
results as “newly discovered evidence” or refer to rule 1.540(b)(2). On February 20, 2015, the 
circuit court denied his motion to set aside the FJ because he had “not met his burden of proving 
facts necessary to set aside Final Judgment, pursuant to Fla. R. Civ. P. 1.540.” 
 On March 3, 2015, appellant filed his petition to disestablish paternity, pursuant to 
section 742.18, Florida Statutes. His petition was consistent with his prior motion to set aside the 
FJ but, unlike the motion, his petition did not challenge the FJ as a product of fraud of 
misrepresentations, but rather alleged that newly discovered evidence had come to his 
knowledge since the FJ and child support determination.  
 Appellant challenges on appeal the circuit court’s final judgment, based on the summary 
judgment against him and in favor of appellee, on appellant’s petition to disestablish paternity 
pursuant to section 742.18, Florida Statutes (2014). The District Court found: 
 
 1. “Because the summary judgment was erroneously entered, the final judgment 
against Appellant and the summary judgment are reversed and this cause remanded for further 
proceedings. See Fla. R. App. P. 9.110(h) & (l).” 
 
 2. “The standard of review applicable to orders on summary judgment is de novo. 
Lander v. Smith, 906 So. 2d 1130, 1132 (Fla. 4th DCA 2005).” 
 
 3. “A summary judgment must be reversed if there is evidence before the court 
which supports ‘a reasonable inference of a genuine dispute of material fact.’ State, Dep’t of 
Revenue v. Fackler, 843 So. 2d 994, 996 (Fla. 1st DCA 2003).” 
 
 4. “ ‘On a motion for summary judgment the trial court is not authorized to try or 
weigh facts.’ Jones v. Stoutenburgh, 91 So. 2d 299, 302 (Fla. 1956).” 
 
 5. “Likewise, the trial court may not consider ‘either the weight of conflicting 
evidence or the credibility of the witnesses in determining whether there exists a genuine issue of 
a material fact.’ Crepaldi v. Wagner, 132 So. 2d 222, 226 (Fla. 1st DCA 1961); see also White v. 
Francis, 522 So. 2d 946, 948 (Fla. 1st DCA 1988).” 
 
 6. “In her response to Appellant’s petition to disestablish paternity, the mother 
denied Appellant’s allegations that he had discovered new evidence and that he was current with 
his child support payments.” 
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 7. “Accordingly, these facts under 742.18 were disputed facts. See Lacombe v. 
Deutsche Bank Nat’l Trust Co., 149 So. 3d 152, 154 (Fla. 1st DCA 2014) (borrower’s denial of 
Bank’s allegation that it had standing to foreclose made this element of the cause of action a 
material fact in dispute); Fatherly v. California Fed. Bank, FSB, 703 So. 2d 1101 (Fla. 2d DCA 
1997) (reversing summary judgment where defendant’s answer denied material factual allegation 
in complaint, thus creating disputed issue of material fact).” 
 
 8. “In her motion for summary judgment on Appellant’s petition to disestablish 
paternity, the mother alleged that Appellant had admitted that he was the father of the child in his 
answer to the original paternity petition and that he chose not to undergo paternity testing prior to 
the entry of the final judgment of paternity.” 
 
 9. “The mother asserted that the DNA report advanced by Appellant was 
inadmissible as evidence and did not qualify as ‘newly discovered evidence’ because Appellant 
could have discovered this information prior to the entry of the final judgment.” 
 
 10. “The mother relied on rule 1.540(b)(2), Florida Rules of Civil Procedure, and 
Hooks v. Quaintance, 71 So. 3d 908 (Fla. 1st DCA 2011), for her position that there was no 
pending genuine dispute of material fact and that she was entitled to summary judgment on the 
petition to disestablish paternity as a matter of law.” 
 
 11. “The transcript of the hearing shows that the trial court considered the arguments 
of counsel and concluded that its earlier order denying Appellant’s motion for relief from 
judgment settled the fact issues regarding statements by the mother.” 
 
 12. “Despite Appellant’s counsel’s argument that the prior proceedings under rule 
1.540(b)(3) differed from the statutory cause of action under section 742.18, the court concluded 
that the mother was entitled to judgment as a matter of law under Hooks.” 
 
 13. “Based on our review of the record on appeal, summary judgment was erroneous 
because there remained genuine issues of material fact raised by Appellant’s petition to 
disestablish paternity.” 
 
 14. “Appellant’s previous motion for relief from judgment did not allege ‘newly 
discovered evidence’ under rule 1.540(b)(2), and the trial court’s denial of Appellant’s motion 
for relief from judgment did not address any issues of material fact pertaining to ‘newly 
discovered evidence,’ under either rule 1.540(b)(2) or section 742.18.” 
 
 15. “Disestablishment of paternity is a separate action from a motion for relief from 
judgment due to fraud or misrepresentation, and the material facts necessary to establish the 
elements are not the same.” 
 
 16. “This Court has previously recognized that prior too the 2006 enactment of 
section 742.18, the Florida Supreme Court held that ‘any challenge to a paternity determination 
must be brought under rule 1.540, Florida Rules of Civil Procedure.’ Johnston v. Johnston, 979 
So. 2d 337, 338 (Fla. 1st DCA 2008).” 
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 17. “Upon the enactment of section 742.18 in 2006, ‘the Legislature intentionally 
created a new cause of action in situations where a father has ‘newly discovered evidence,’ rather 
than the allegations of fraud, as previously required.’ Id.” 
 
 18. “In general, the elements of fraud are: 1) a false statement concerning a specific 
material fact; 2) the maker’s knowledge that the representation is false; 3) an intention that the 
representation induces another’s reliance; and 4) consequent injury by the other party acting in 
reliance on the representation. Wadlington v. Continental Med. Servs., Inc., 907 So. 2 631, 632 
(Fla. 4th DCA 2005) (citations omitted).” 
 
 19. “A mother’s ‘misrepresentation concerning paternity during the dissolution of 
marriage proceedings constitutes intrinsic fraud’ which must be raised within the one-year time 
limit under rule 1.540(b). Parker v. Parker, 950 So. 2d 388, 393 (Fla. 2007).” 
 
 20. “The material facts required to disestablish paternity under section 742.18 are set 
out in that statute.” 
 
 21. “Fraud and misrepresentation prior to the paternity determination are not listed as 
grounds under section 742.18.” 
 
 22. “A ruling by the trial court that the mother did not commit fraud prior to a final 
judgment of paternity, as presented here by the trial court’s denial of Appellant’s motion for 
relief from judgment, is not a ruling on any ‘newly discovered evidence’ as described in section 
742.18(1)(a), Florida Statutes.” 
 23. “Secondly, the trial court’s conclusion at the hearing on the motion for summary 
judgment that it was bound to rule against Appellant under the ruling in Hooks was an overbroad 
application of that opinion.” 
 
 24. “In Hooks, this Court held that the ‘newly discovered evidence’ under the statute 
required the exercise of due diligence by the petitioner similar to the diligence due for such 
evidence advanced in a motion under rule 1.540(b)(2). Hooks, 71 So. 3d at 911.” 
 
 25. “Accordingly, DNA evidence asserted after a final judgment of paternity must be 
supported by additional evidence to explain the timing of its discovery and other indicia of due 
diligence.” 
 
 26. “Upon such evidence, the trial court is then able to determine whether or not the 
legal father seeking to disestablish paternity exercised the requisite diligence needed to disturb 
the previous judgment.” 
 
 27. “Under the facts in Hooks, this Court found a lack of such diligence where the 
petitioner was aware of uncertainty of his paternity from the outset, yet even with this 
knowledge, voluntarily added his name to the child’s birth certificate, married the mother after 
the birth of the child, and supported the child as his dependent for years, even after the marriage 
to the mother was dissolved.” 
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 28. “The petitioner in Hooks obtained his DNA results based on nothing ‘newly 
discovered.’ ” 
 
 29. “In contrast, the Second District Court of Appeal reversed a denial of a petition to 
disestablish paternity in P.G. v. E.W., 75 So. 3d 777 (Fla. 2d DCA 2011), where a former 
husband knew the mother had ‘dated other gentlemen’ during a troubled time in their 
relationship.” 
 
 30. “However, when the mother learned she was pregnant, the parties reconciled, the 
man signed the birth certificate as the father, married the mother two years later, and continued 
to support the child as his dependent for several years following the dissolution of the marriage. 
Id. at 778. ” 
 
 31. “The Second District Court of Appeals [sic] ruled that the facts demonstrated due 
diligence by the petitioner in obtaining the DNA evidence. Id. at 781-82. 
 
 32. “Any conflict in the rulings on the facts presented in Hooks as contrasted with the 
facts in P.G. is inapposite here.” 
 
 33. “Unlike in Hooks or P.G., Appellant petitioned to disestablish paternity less than 
five months after the final judgment of paternity.” 
 
 34. “His diligence in seeking and obtaining DNA evidence as soon as he became 
aware that his paternity might be in doubt is not comparable to the facts of the timing in either 
the Hooks or P.G. cases.” 
 
 35. “The facts as to how and when he first doubted his biological relationship with the 
child and whether he diligently took action afterwards are genuinely disputed issues of material 
fact which require reversal of the final judgment and the summary judgment upon which it is 
based.” 
 
 36. “Accordingly, the final judgment and summary judgment for Appellee are each 
reversed and this cause remanded for further proceedings.” 
 
Sheridan v. Rennhack, 41 FLW D2246 (Fla. 1st DCA 2016) 
 
TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW WHEN 
IT SUMMARILY GRANTED GENETIC TESTING IN RESPONSE TO MOTION FILED 
BY LEGAL AND PRESUMPTIVE FATHER IN RESPONSE TO PETITION TO 
ESTABLISH CHILD SUPPORT AND OTHER RELIEF FILED BY DEPARTMENT OF 
REVENUE WITHOUT GIVING FATHER AN OPPORTUNITY TO PROVE, AND THE 
DEPARTMENT AN OPPORTUNITY TO REBUT, THAT THERE WAS NEWLY 
DISCOVERED EVIDENCE PLACING HIS PATERNITY IN DOUBT 
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 The Florida Department of Revenue seeks certiorari review of an order directing co-
petitioner, Mrs. Hartsell, to make her minor child available for genetic testing. Mr. Hartsell failed 
to file a response to the Department’s petition for writ of certiorari in the time allotted him. 
 
 1. “Upon consideration of the merits in the absence of a response, we qualifiedly 
grant the petition and quash the order compelling genetic testing.” 
 
 2. “While the trial court correctly found that Mr. Hartsell substantially complied 
with the pleading requirements of Florida’s paternity disestablishment statute, the order should 
not have been entered in the absence of a finding that good cause existed for ordering a genetic 
paternity test.” 
 
 3. “ ‘To be entitled to certiorari relief, the petitioner must demonstrate [1] that the 
order under review departs from the essential requirements of the law and [2] that the order will 
cause irreparable harm that cannot be remedied via plenary appeal.’ Fla. Dep’t of Rev. ex rel. 
Corbitt v. Alletag, 156 So. 3d 1110, 1112 (Fla. 1st DCA 2015) (quoting Dep’t of Rev. ex rel. 
Carnley v. Lynch, 53 So. 3d 1154, 1156 (Fla. 1st DCA 2011)).” 
 
 4. “ ‘An order departs from the essential requirements of law when it violates a 
clearly established principle of law (including controlling case law) resulting in a miscarriage of 
justice.’ Alletag, 156 So. 3d at 1112.” 
 
 5. “Pursuant to Florida Rule of Civil Procedure 1.360(a)(1)-(2) and Florida Family 
Law Rule of Procedure 12.360, ‘no party to any family law proceeding is entitled to an order 
requiring another party to submit to genetic testing unless (1) the proceedings place paternity “in 
controversy” and (2) “good cause” exists for the testing.’ Alletag, 156 So. 3d at 1112 (quoting 
Lynch, 53 So. 3d at 1156-57).” 
 
 6. “While the proceedings in the present case certainly placed his paternity of the 
minor child in question, Mr. Hartsell failed to prove, and the trial court’s order failed to address, 
that good cause existed for ordering a genetic paternity test.” 
 
 7. “ ‘To establish good cause [for paternity testing], the father must allege (and 
ultimately prove) ... that there is newly discovered evidence of the paternity of the child.’ 
Alletag, 156 So. 3d at 1112 (emphasis added).” 
 
 8. “Although he was present at the hearing and available to testify, the trial court did 
not hear or receive any evidence in support of Mr. Hartsell’s conclusory allegation (contained in 
his motions) that newly available evidence indicated that he was not C.L.M.H.’s biological 
father.” 
 
 9. “Rather, the trial court summarily granted Mr. Hartsell’s motion after finding that 
it substantially complied with the requirements of section 742.18(1).” 
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 10. “Although Mr. Hartsell sufficiently alleged good cause for a paternity test, the 
trial court denied him an opportunity to prove such evidence existed and denied the Department 
an opportunity to rebut it.” 
 
 11. “Accordingly, we find that the trial court departed from the essential requirements 
of law when it granted Mr. Hartsell’s motion without giving him an opportunity to prove, and the 
Department an opportunity to rebut, that there was newly discovered evidence placing his 
paternity in doubt.” 
 
State of Florida, Dep’t of Revenue, Hartsell v. Hartsell, 41 FLW D1051 (Fla. 1st DCA 2016) 
 
 
ORDER REQUIRING GENETIC TESTING DEPARTED FROM CLEARLY 
ESTABLISHED LEGAL PRINCIPLES WHERE THERE IS NO PROCEEDING 
PLACING PATERNITY IN CONTROVERSY 
 
 The FL Department of Revenue seeks certiorari review of an order directing respondent, 
Gary L. Ceasar and a non-party, adult child, to submit to genetic testing. Mr. Ceasar did not 
respond to the order to show cause entered by this court directing him to respond to the 
Department’s petition. Mr. Ceasar moved for scientific paternity testing below, apparently as a 
step toward challenging a more than five-year old paternity order establishing him as the father 
of a child. The paternity order also set a child support arrearage amount in favor of the child’s 
grandmother, Rose Thomas. Mr. Ceasar has known about the order for a while, asserting that 
thousands of dollars have been garnished from his wages by the Department. Mr. Ceasar testified 
before the hearing officer below that the child could not be his because he was just 12 when the 
child was born. 
 
 1. “[U]pon consideration of the merits in the absence of a response, we grant the 
petition and quash the order compelling genetic testing, which shouldn’t have been entered in the 
absence of proceedings placing paternity in controversy.” 
 
 2. “We have recognized that ‘no party to any family law proceeding is entitled to an 
order requiring another party to submit to genetic testing unless the proceedings place paternity 
“in controversy.” ’ Fla. Dep’t of Revenue ex rel. Corbitt v. Alletag, 156 So. 3d 1110, 1112-13 
(Fla. 1st DCA 2015); State Dep’t of Revenue ex rel. Sharif v. Brown, 980 So. 2d 590, 591-92 
(Fla. 1st DCA 2008); State Dep’t of Revenue ex rel. Chambers v. Travis, 971 So. 2d 157, 162 
(Fla. 1st DCA 2007) (citing Fla. R. Civ. P. 1.360).” 
 
 3. “And we have described how to place paternity in controversy in circumstances 
like this, as recently as in Florida Department of Revenue ex rel. Torres v. Spraggs, 40 Fla. L. 
Weekly D2358 (Fla. 1st DCA Oct. 15, 2015), stating: 


 Florida law provides a statutory framework for contesting the 
establishment of paternity for a child born out of wedlock and for disestablishing 
paternity or terminating child support obligations when the male is not the 
biological father of the child. The establishment of paternity for a child born out 
of wedlock ‘may be challenged in court only on the basis of fraud, duress, or 
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material mistake of fact, with the burden of proof upon the challenger.’ 
§742.10(4), Fla. Stat. (2015). Alternatively, a male may disestablish paternity or 
terminate a child support obligation when the male is not the biological father of 
the child, upon meeting specific pleading and proof requirements in circuit court, 
which include attesting that newly discovered evidence relating to the paternity of 
the child has come to the petitioner’s knowledge since the initial paternity 
determination or establishment of a child support obligation. §742.18, Fla. Stat. 
(2015).” 


 
 4. “In this case, however, Mr. Ceasar has not pled a basis to disestablish paternity 
under either §742.10(4) or §742.18.” 
 
 5. “And there were no pending paternity proceedings at the time the order was 
entered below.” 
 
 6. “Instead, Mr. Ceasar filed a bare motion for genetic testing, essentially seeking 
discovery in a non-existent paternity action. See Travis, 971 So. 2d at 161-62.” 
 
 7. “Because Mr. Ceasar has not placed paternity in controversy, the order requiring 
genetic testing departed from clearly established legal principles.” 
 
 8. “For this reason, we GRANT the petition for writ of certiorari and QUASH he 
trial court’s order compelling genetic testing.” 
 
State of Florida, Dep’t of Revenue and Thomas v. Ceasar, 41 FLW D1005 (Fla. 1st DCA 2016) 
 
 
TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW WHEN 
IT SUMMARILY GRANTED GENETIC TESTING IN RESPONSE TO MOTION FILED 
BY LEGAL AND PRESUMPTIVE FATHER IN RESPONSE TO PETITION TO 
ESTABLISH CHILD SUPPORT AND OTHER RELIEF FILED BY DEPARTMENT OF 
REVENUE WITHOUT GIVING FATHER AN OPPORTUNITY TO PROVE, AND THE 
DEPARTMENT AN OPPORTUNITY TO REBUT, THAT THERE WAS NEWLY 
DISCOVERED EVIDENCE PLACING HIS PATERNITY IN DOUBT 
 
 The Florida Department of Revenue seeks certiorari review of an order directing co-
petitioner, Mrs. Hartsell, to make her minor child available for genetic testing. Mr. Hartsell failed 
to file a response to the Department’s petition for writ of certiorari in the time allotted him. 
 
 1. “Upon consideration of the merits in the absence of a response, we qualifiedly 
grant the petition and quash the order compelling genetic testing.” 
 
 2. “While the trial court correctly found that Mr. Hartsell substantially complied 
with the pleading requirements of Florida’s paternity disestablishment statute, the order should 
not have been entered in the absence of a finding that good cause existed for ordering a genetic 
paternity test.” 
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 3. “ ‘To be entitled to certiorari relief, the petitioner must demonstrate [1] that the 
order under review departs from the essential requirements of the law and [2] that the order will 
cause irreparable harm that cannot be remedied via plenary appeal.’ Fla. Dep’t of Rev. ex rel. 
Corbitt v. Alletag, 156 So. 3d 1110, 1112 (Fla. 1st DCA 2015) (quoting Dep’t of Rev. ex rel. 
Carnley v. Lynch, 53 So. 3d 1154, 1156 (Fla. 1st DCA 2011)).” 
 
 4. “ ‘An order departs from the essential requirements of law when it violates a 
clearly established principle of law (including controlling case law) resulting in a miscarriage of 
justice.’ Alletag, 156 So. 3d at 1112.” 
 
 5. “Pursuant to Florida Rule of Civil Procedure 1.360(a)(1)-(2) and Florida Family 
Law Rule of Procedure 12.360, ‘no party to any family law proceeding is entitled to an order 
requiring another party to submit to genetic testing unless (1) the proceedings place paternity “in 
controversy” and (2) “good cause” exists for the testing.’ Alletag, 156 So. 3d at 1112 (quoting 
Lynch, 53 So. 3d at 1156-57).” 
 
 6. “While the proceedings in the present case certainly placed his paternity of the 
minor child in question, Mr. Hartsell failed to prove, and the trial court’s order failed to address, 
that good cause existed for ordering a genetic paternity test.” 
 
 7. “ ‘To establish good cause [for paternity testing], the father must allege (and 
ultimately prove) ... that there is newly discovered evidence of the paternity of the child.’ 
Alletag, 156 So. 3d at 1112 (emphasis added).” 
 
 8. “Although he was present at the hearing and available to testify, the trial court did 
not hear or receive any evidence in support of Mr. Hartsell’s conclusory allegation (contained in 
his motions) that newly available evidence indicated that he was not C.L.M.H.’s biological 
father.” 
 
 9. “Rather, the trial court summarily granted Mr. Hartsell’s motion after finding that 
it substantially complied with the requirements of section 742.18(1).” 
 
 10. “Although Mr. Hartsell sufficiently alleged good cause for a paternity test, the 
trial court denied him an opportunity to prove such evidence existed and denied the Department 
an opportunity to rebut it.” 
 
 11. “Accordingly, we find that the trial court departed from the essential requirements 
of law when it granted Mr. Hartsell’s motion without giving him an opportunity to prove, and the 
Department an opportunity to rebut, that there was newly discovered evidence placing his 
paternity in doubt.” 
 
State of Florida, Dep’t of Revenue, Hartsell v. Hartsell, 41 FLW D1051 (Fla. 1st DCA 2016) 
 
MOTION TO TERMINATE CHILD SUPPORT AND FOR GENETIC TESTING 
SUBSTANTIALLY COMPLIED WITH REQUIREMENTS OF PATERNITY 
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DISESTABLISHMENT STATUTE WHERE MOTION AND AMENDED MOTION 
WERE EACH SIGNED, SWORN, AND NOTARIZED AND EXPRESSLY ALLEGED 
DISCOVERY OF NEW EVIDENCE, FROM BOTH THE MOTHER AND HER 
MOTHER, THAT MOVANT WAS NOT CHILD’S BIOLOGICAL FATHER 
 
 The Department argues that the trial court erred when it found that Mr. Hartsell’s motion 
to terminate child support and for genetic testing substantially complied with the requirements of 
section 742.1.  
 
 1. “Although we find this argument to be without merit, we believe it opportune to 
discuss our reasoning and to distinguish the fats of the present case from others that have been 
adjudicated by this court.” 
 
 2. “Section 742.18(1) provides that a petition for disestablishment of paternity ‘must 
be served on the mother or other legal guardian or custodian of the child’ and must include: 


 (a) An affidavit executed by the petitioner that newly discovered evidence 
relating to the paternity of the child has come to the petitioner’s knowledge since 
the initial paternity determination or establishment of a child support obligation. 
 (b) ... A male who suspects he is not the father but does not have access to 
the child to have scientific testing performed may file a petition requesting the 
court to order the child to be tested. 
 (c) An affidavit executed by the petition stating that the petitioner is 
current on all child support payments for the child for whom relief is sought or 
that he has substantially complied with his child support obligation for the 
applicable child and that any delinquency in his child support obligation for that 
child arose from his inability for just cause to pay the delinquent child support 
when the delinquent child support became due.” 


 
 3. “In State, Dep’t of Rev. ex rel. Lawson v. Young, 995 So. 2d 1080, 1082 (Fla. 1st 
DCA 2008), this Court found that ‘Father’s unsigned letter and accompanying motion did not 
comply with the [section 742.18(1)] statutory requirements.’ ”  
 
 4. “The father in that case had already been adjudicated by default to be the legal 
and natural parent of, and to owe a duty of support to, the minor child at issue. Id. at 1081.” 
 
 5. “Neither his letter nor his accompanying ‘Motion for Scientific Paternity Testing’ 
contained a signature, and the father did not allege newly discovered evidence relating to the 
paternity of the child. Id.” 
 
 6. “More recently, in Alletag, 156 So. 3d at 1112, this Court quashed a trial court’s 
order requiring paternity testing after finding that a legal father’s assertion that he only signed a 
paternity affidavit because he ‘was the only male present’ when the child was born and that he 
wanted to be ‘100% sure’ that he was the biological father was insufficient as a matter of law to 
establish good cause for paternity testing.” 
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 7. “Similarly, in State ex rel. Chambers v. Travis, 971 So. 2d 157, 162 (Fla. 1st DCA 
2007), this Court quashed a trial court’s paternity test order after finding that a legal father’s 
request for testing, merely in order ‘to be sure’ that he was the child’s biological father before 
being required to pay child support, failed to constitute good cause.” 
 
 8. “These cases are readily distinguishable from that presently before us.” 
 
 9. “Here, Mr. Hartsell’s motion and amended motion were each signed, sworn, and 
notarized, thereby fulfilling the affidavit requirements of section 92.50(1), Florida Statutes 
(2014).” 
 
 10. “In addition, Mr. Hartsell expressly alleged discovery of new evidence, from Mrs. 
Hartsell and her mother, that he was not C.L.M.H.’s biological father, thereby satisfying the first 
section of 742.18(1)’s three prongs.” 
 
 11. “Because he does not have custody of the minor child, he has requested or order 
for testing, and there is no existing child support obligation for the child, the second and third 
prongs are also satisfied.” 
 
FURTHER, CERTIFICATE OF SERVICE APPENDED TO AMENDED MOTION INDICATED 
THAT COPY OF MOTION WAS MAILED TO MOTHER AT THREE DIFFERENT 
ADDRESSES, INCLUDING ONE AT WHICH SHE RECEIVED CORRESPONDENCE FROM 
THE DEPARTMENT AND TRIAL COURT 
 
 The Department further argues that Mr. Hartsell failed to serve his motions on Mrs. 
Hartsell. 
 
 1. “... [T]he Certificate of Service appended to the motion indicates that a copy of 
that motion was mailed to Mrs. Hartsell at three different addresses, including the one at which 
she received correspondence form the Department and the trial court.” 
 
 2. “Additionally, the Department failed to raise insufficiency of service of process 
when arguing before the trial court.” 
 
 3. “Accordingly, this issue was not preserved for appellate review. See Fla. R. Civ. 
P. 1.140(b) & (h)(1).” 
 
ORDER ERRONEOUSLY REQUIRING PATERNITY TESTING CONSTITUTES IRREPARABLE 
HARM 
 
 The Florida Department of Revenue seeks certiorari review of an order directing co-
petitioner, Mrs. Hartsell, to make her minor child available for genetic testing. Mr. Hartsell failed 
to file a response to the Department’s petition for writ of certiorari in the time allotted him. 
 
 1. “This Court ‘[h]as repeatedly held that an order erroneously requiring paternity 
testing constitutes irreparable harm.’ Alletag, 156 So. 3d at 1112 (citing Lynch, 53 So. 3d at 







  346 


1156 n. 1) (finding that paternity testing pursuant to an order that departs from the essential 
requirements of law constitutes irreparable harm).” 
 
 2. “Accordingly, because the trial court’s order below departed from the essential 
requirements of law, C.L.M.H. will suffer irreparable harm if Mrs. Hartsell complies with the 
trial court’s order.” 
 
State of Florida, Dep’t of Revenue, Hartsell v. Hartsell, 41 FLW D1051 (Fla. 1st DCA 2016) 
 
 


 


Second District 
 


Third District 


Fourth District 


WHERE CHILD WAS BORN OUT OF WEDLOCK, MOTHER SUBSEQUENTLY 
MARRIED, AND MOTHER AND HER HUSBAND FILED A FALSE 
ACKNOWLEDGEMENT OF PATERNITY, IT WAS ERROR TO DENY THE MOTION 
FOR PATERNITY TESTING OF MOTHER’S FORMER BOYFRIEND WHO COULD 
BE THE BIOLOGICAL FATHER OF CHILD AND WHO HAD FILED WITH THE 
FLORIDA PUTATIVE FATHER REGISTRY 
 
 The three actors in this case are the child’s mother (A.D.A.), the mother’s husband 
(D.M.F.), and the mother’s former boyfriend (M.J.L.). The mother and her boyfriend had a 
romantic relationship that ended in late 2009. On December 22, 2009, the mother had a baby 
girl; she listed no father on the birth certificate. Although not married at the time, the husband 
was present at the child’s birth; the boyfriend also went to the hospital the day of the birth. In 
January 2010, the boyfriend filed a petition to determine paternity and related relief. The petition 
alleged that the boyfriend and mother had an intimate relationship during the timeframe 
consistent with his paternity, but that the mother would not let him see the child. On February 19, 
2010, the boyfriend filed a claim of paternity with the Florida Putative Father Registry. The 
boyfriend filed a voluntary dismissal of the paternity action in July 2010. 
 On July 29, 2010, the mother and husband filed an Acknowledgement of Paternity 
affidavit, listing the husband as the “natural father” of the child. The Acknowledgement was a 
“notarized voluntary acknowledgement of paternity.” In no uncertain terms, the form explained 
that by executing the Acknowledgement, the parties were swearing that “they are the natural 
parents” of the child and the father was “agreeing that [he was] the biological father of the 
child.” The form warned not to sign it if one is not certain they are the child’s father. The mother 
and husband were married on August 2, 2010 and separated in July 2011. The husband filed for 
dissolution on October 24, 2013. His petition alleged there was a minor child born of the 
marriage and requested a parenting plan with 50/50 timesharing. “Little did he know, trouble was 
brewing,” as the mother had filed a complaint with DCF about his behavior with the minor child. 
Husband said allegations were false and they remained pending throughout this litigation.  
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 In November 2013 the boyfriend re-filed his paternity petition. At this point, the mother 
and the boyfriend had apparently reconciled and filed a joint motion for scientific testing to 
determine parentage. The boyfriend was incarcerated at the time the motion was filed. A circuit 
judge granted the motion for paternity testing, as the mother was not married to another at the 
time of the child’s conception and birth. The test determined that it was 99.9999% probable that 
the boyfriend was the baby’s father. The mother and boyfriend then filed an agreed parenting 
plan. The husband moved to set aside the paternity testing, claiming he was the child’s legal 
father, to consolidate the paternity and divorce actions, and to strike the DNA results. The circuit 
judge granted the husband’s motions, and set a Privette evidentiary hearing. A GAL was 
appointed; who concluded it was in the child’s best interest to have DNA testing done to 
determine paternity. At the Privette hearing, the judge denied the motion for paternity testing 
concluding it was not in the child’s best interests because the husband had married and lived with 
the mother and child, provided financial support, bonded with the child, attended doctors visits, 
and paid for Montessori school versus the boyfriend who had been in and out of jail. The court 
ordered the husband and the mother to begin reunification counseling so that the child and the 
husband could begin to re-establish their relationship. This appeal followed and the District 
Court held: 
 
 1. “Under applicable Florida Statutes, we reverse the order of the circuit court 
denying a motion for paternity testing filed by a man who seeks to establish himself as the 
biological father of a child.” 
 
 2. “To decide this case against the rights of the biological father would be to 
condone an attempt to sidestep the adoption statute.” 
 
 3. “There was the ‘requisite sexual contact’ between the mother and the boyfriend to 
make it a ‘reasonable possibility’ that the boyfriend was the baby’s father. §742.12(2), Fla. Stat. 
(2014).” 
 
 4. “According to section 63.054(1), Florida Statutes (2010), one legal effect of this 
filing, [a claim of paternity with the putative father registry], was that it ‘preserve[d] the 
[boyfriend’s] right to notice and consent to an adoption’ under Chapter 63, Florida Statutes.” 
 
 5. “We approach this case by looking first to Chapter 742, Florida Statutes (2014), 
entitled ‘Determination of Parentage.’ ” 
 
 6. “Section 742.10(1) provides that, for a child born out of wedlock, where two 
parties filed a ‘voluntary acknowledgement of paternity,’ such ‘acknowledgement constitutes the 
establishment of paternity for purposes of this chapter.’ ” 
 
 7. “The acknowledgement creates a ‘rebuttable presumption’ of paternity, subject to 
the right of ‘any signatory to rescind the acknowledgement within 60 days after the date the 
acknowledgement was signed or the date of an administrative or judicial proceeding relating to 
the child, ... whichever is earlier.’ Id.” 
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 8. “The problem with applying the section 742.10(1) presumption is that the 
Acknowledgement of Paternity was fraudulent.” 
 
 9. “Both the mother and the husband knew the husband could not have been the 
biological father when they signed that document.” 
 
 10. “A presumption of paternity cannot rest on a false affidavit.” 
 
 11. “Similarly, the marriage of the husband and mother did not vest any rights in the 
husband.” 
 
 12. “Section 742.091 provides that if the ‘mother of any child born out of wedlock 
and the reputed father shall at any time after its birth intermarry, the child shall in all respects be 
deemed and held to be the child of the husband and wife, as though born within wedlock.’ 
§742.091, Fla. Stat. (2014) (emphasis added).” 
 
 13. “The term ‘reputed father,’ as used in section 742.091, ‘can be interpreted to 
mean the individual generally or widely believed or considered to be the biological father of a 
particular child.’ A.S. v. S.F., 4 So. 3d 774, 776 (Fla. 5th DCA 2009).” 
 
 14. “At the time of the marriage in this case, both the mother and the husband knew 
he could not have been the child’s biological father, so he could not be the ‘reputed’ father 
within the meaning of the statute.” 
 
 15. “The boyfriend’s filing with the Florida Putative Father Registry preserved his 
rights to notice and consent to an adoption.” 
 
 16. “To give the fraudulent filing of the Acknowledgement, coupled with the 
marriage, the legal effect of conferring paternity status on the husband would allow a bypass of 
the entire Chapter 63 adoption process.” 
 
 17. “Because section 742.091 does not apply, the child is not ‘deemed’ to be the child 
of the husband, ‘as though born within wedlock.’ ” 
 
 18. “Contrary to what the trial judge believed, this case is not controlled by 
Department of Health and Rehabilitative Services v. Privette, 617 So. 2d 305 (Fla. 1993). See 
also Daniel v. Daniel, 695 So. 2d 1253, 1255 (Fla. 1997) (limiting Privette to ‘those instances 
where a child faces the threat of being declared illegitimate, and the “legal father” also faces the 
threat of losing parental rights which he seeks to maintain’).” 
 
 19. “Privette concerned the legitimacy of a child born into a marriage; the case 
recognized that a ‘child’s legally recognized father ... has an unmistakable interest in maintaining 
the relationship with his child unimpugned.’ Privette, 617 So. 2d at 307 (citing Santosky v. 
Kramer, 455 U.S. 745 (1982)).” 
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 20. “The test fashioned in Privette does not apply here, because it was undisputed that 
the mother was unmarried when the child was born.” 
 
 21. “Thus, the requirements imposed by the trial court--that the boyfriend seeking a 
paternity test prove by ‘clear and convincing evidence’ that ‘the child’s best interests would be 
better served’ by the test--were incorrect.” 
 
 22. “In this case, the boyfriend demonstrated more than a ‘reasonable possibility of 
the requisite sexual contact’ with the mother to justify a paternity test. §742.12(2), Fla. Stat. 
(2014).” 
 
 23. “Further, he rebutted the presumption of paternity created by the husband’s filing 
of the Acknowledgement of Paternity by demonstrating it was false.” 
 
 24. “On remand, the court shall accept the results of the paternity test previously 
conducted.” 
 
 25. “We distinguish this case from J.A.I. v. B.R., 160 So. 3d 473 (Fla. 2d DCA 
2015).” 
 
 26. “In that case, a man filed an Acknowledgement of Paternity pursuant to section 
742.10(1), apparently with a good faith belief that it was possible he was the father of a child 
born out of wedlock. Id. at 74.” 
 
 27. “Based on such a good faith filing of the Acknowledgement, plus the marriage of 
the man and the mother prior to the filing of a second man’s paternity action, the second district 
concluded that the second man was precluded from challenging the paternity of a child. Id. at 
475.” 
 
 28. “A good faith filing of the Acknowledgement is absent in this case.” 
 
 29. “We understand that the trial judge was well-intentioned in his conclusions that 
the husband and his family had the best interest of the child at heart, contrary to the poor choices 
demonstrated by the mother’s conduct.” 
 
 30. “However, the applicable statutes do not authorize the elimination of the rights of 
the biological father under the circumstances of this case.” 
 
 31. “We agree with the observation of the second district that difficult cases such as 
this one ‘present major public policy issues that are difficult, if not impossible, to address within 
the case law method.’ Dept. of Revenue ex rel. Preston v. Cummings, 871 So. 2d 1055, 1061 
(Fla. 2d DCA 2004), approved, 930 So. 2d 604 (Fla. 2006).” 
 
 32. “Unfortunately, the mother in this case has placed her child in a difficult situation 
beyond the ability of a court to ameliorate.” 
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A.D.A., the mother and M.J.L., the father v. D.M.F., the husband, 41 FLW D1374 (Fla. 4th 
DCA 2016) 


Fifth District 
 


DUE PROCESS VIOLATION RESULTED WHERE ORDER FINDING HUSBAND IN 
CONTEMPT AND REQUIRING HIM TO BRING CHILD SUPPORT PAYMENTS 
CURRENT WITHIN FIVE DAYS WAS ENTERED WITHOUT AFFORDING 
HUSBAND OPPORTUNITY TO PRESENT EVIDENCE AND BE HEARD 
 
 The husband appeals an order finding him in contempt for failure to pay temporary child 
support and requiring him to bring his child support payments current within five days. During 
the pendency of the proceedings, the trial court ordered the husband to pay child support in the 
amount of $1,490 per month for Oct. 2015 - Feb. 2016. On Jan. 21, 2016 the wife filed a verified 
emergency motion for contempt and for an order compelling the husband to pay child support. 
Four days later the judge’s JA sent an email to the wife’s attorney requesting a proposed order on 
the emergency motion. The husband’s counsel was copied on the email and immediately filed a 
response, objecting to the matter being treated as an emergency. The following day, without a 
hearing, the trial court entered an order granting the wife’s motion. The District Court found: 
 
 1. “The failure to afford the Husband an opportunity to present evidence and be 
heard on the Wife’s motion deprived him of his right to procedural due process. See Suleiman v. 
Yunis, 168 So. 3d 319, 321 (Fla. 5th DCA 2015) (‘We begin our analysis with the basic premise 
that a “[f]ailure to give notice of a hearing to the opposing party of its right to procedural due 
process.” ’); see also Chetram v. Singh, 937 So. 2d 716, 719 (Fla. 5th DCA 2006) (‘A person 
facing civil contempt sanctions is entitled to notice and an opportunity to be heard.’).” 
 
Hurst v. Hurst, 41 FLW D1393 (Fla. 5th DCA 2016) 
 
 


B.  Miscellaneous 


 
First District 


ADOPTION AGENCY IS NOT REQUIRED TO SERVE A NOTICE OF INTENDED 
ADOPTION PLAN ON A PUTATIVE FATHER UNLESS THE MOTHER HAS FIRST 
IDENTIFIED A KNOWN AND LOCATABLE UNMARRIED BIOLOGICAL FATHER 
BY THE DATE THE MOTHER SIGNS HER CONSENT FOR ADOPTION 
 
 Children’s Home Society of Florida appeals a non-final order requiring it to conduct a 
diligent search for the putative father of a baby girl placed with the Society for adoption. The 
baby’s birth mother did not identify a putative father before giving the baby up for adoption. The 
Society asked for the father to be identified several times, but the mother never identified him. 
The mother signed a sworn statement that the identity of the father was unknown. She also 
signed a consent to entry of an order terminating parental rights including her own rights, again 
stating that the birth father was unknown. No father was listed on the baby’s birth certificate. No 
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father has filed a claim of paternity with the Office of Vital Statistics or otherwise asserted or 
acknowledged paternity. The Society duly conducted a diligent search of the Florida Putative 
Father Registry and obtained a certificate that there was no filing pertinent to the father of this 
baby. 
 At the hearing set as the final hearing to terminate parental rights and finalize adoption, 
the trial court sua sponte asked the Society for the birth mother’s phone number, and called her 
in open court. The trial court asked her about her consent to the adoption, and further asked the 
mother to identify the father. She identified one possible father by his first name and that he 
worked at an unspecified car dealership. The Court then contacted an attorney to represent the 
mother mid-questioning. The mother expressed her concerns about her privacy rights to the 
attorney. The Court asked the mother again who might be the father and she gave another man’s 
first name and that he worked at an unspecified home improvement store, but gave no other 
information about either man. Counsel for the mother again asserted her privacy interests.  
 The trial court then entered the order under review, requiring the Society to conduct a 
diligent search to locate these two men known only by their first names and possible places 
unspecified places of past employment in a panhandle city. The District Court found: 
 
 1. “We reverse, because on the facts of this case, the Society was not subject to any 
diligent search requirement beyond what it had already completed prior to the termination of 
parental rights hearing below.” 
 
 2. “Because this order is in the nature of a mandatory injunction, we have 
jurisdiction. See Fla. R. App. P. 9.130(a)(3)(B).” 
 
 3. “The questions presented involve statutory interpretation, reviewed de novo. Fla. 
Dep’t of Transp. v. Clipper Bay Invs., LLC, 160 So. 3d 858, 862 (Fla. 2015).” 
 
 4. “The trial court erred in interpreting the governing statute, section 63.062(3) of 
the Florida Statutes, which provides in pertinent part as follows: 


[A]n adoption entity shall serve a notice of intended adoption plan upon any 
known and locatable unmarried biological father who is identified to the adoption 
entity by the mother by the date she signs her consent for adoption if the child is 6 
months of age or less at the time the consent is executed. Service of the notice of 
intended adoption plan is not required when the unmarried biological father signs 
a consent for adoption or an affidavit of nonpaternity or when the child is more 
than 6 months of age at the time of the execution of the consent by the mother.  
… 
(b) If the mother identifies a potential unmarried biological father within the 
timeframes required by the statute, whose location is unknown, the adoption 
entity shall conduct a diligent search pursuant to s. 63.088. 


§ 63.062(3), (3)(b), Fla. Stat. (2015) (emphasis added).” 
 
 5. “Under the clear and unambiguous provisions of the statute, the adoption agency 
is not required to serve a notice of intended adoption plan on a putative father unless the mother 
has first identified a ‘known and locatable unmarried biological father…by the date she signs her 
consent for adoption.’ Id. at § 63.062(3).” 
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 6. “Likewise, the statute does not require the agency to conduct a diligent search for 
the putative father unless the mother has identified a potential father ‘within the timeframes 
required by the statute.’ Id. at § 63.062(3)(b).” 
 
 7. “The ‘timeframes required by the statute’ are consistently identified as the date 
the mother signs the consent for adoption. Id. at §§ 63.054(1)(governing actions required of an 
unmarried biological father to establish parental rights); 63.062(3) (concerning mother’s 
identification of known and locatable unmarried biological fathers); 63.088(1), (4) (governing 
notice to unmarried biological father and inquiry by the court).” 
 
 8. “In this case, no putative father was known, or locatable, or identified, by the time 
the birth mother signed her consent for adoption.” 
 
 9. “Although that is the only time frame relevant under the statute, it is also true that 
the limited information the birth mother provided later, under questioning from the trial court, 
likewise did not identify a known or locatable putative father.” 
 
 10. “To the extent the trial court relied on Heart of Adoptions, Inc. v. J.A., 963 So. 2d 
189 (Fla. 2007), such reliance was error because the Florida Legislature substantially amended 
the relevant provisions of the adoption statutes after rendition of that decision.” 
 
 11. “The Society did all it was required to do.” 
 
Children’s Home Society of Florida v. V.D., In re: The Matter of Termination of Parental 
Rights for the Proposed Adoption of a Minor Child, 41 FLW D771 (Fla. 1st DCA 2016) 
 
 
 
COURT’S SUA SPONTE QUESTIONING OF MOTHER AS TO IDENTITY OF 
POTENTIAL FATHER FIVE MONTHS AFTER SHE HAD CONSENTED TO 
TERMINATION OF PARENTAL RIGHTS AND ADOPTION WAS A VIOLATION OF 
MOTHER’S PRIVACY RIGHTS 
 


Children’s Home Society of Florida appeals a non-final order requiring it to conduct a 
diligent search for the putative father of a baby girl placed with the Society for adoption. The 
baby’s birth mother did not identify a putative father before giving the baby up for adoption. The 
Society asked for the father to be identified several times, but the mother never identified him. 
The mother signed a sworn statement that the identity of the father was unknown. She also 
signed a consent to entry of an order terminating parental rights including her own rights, again 
stating that the birth father was unknown. No father was listed on the baby’s birth certificate. No 
father has filed a claim of paternity with the Office of Vital Statistics or otherwise asserted or 
acknowledged paternity. The Society duly conducted a diligent search of the Florida Putative 
Father Registry and obtained a certificate that there was no filing pertinent to the father of this 
baby. 
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 At the hearing set as the final hearing to terminate parental rights and finalize adoption, 
the trial court sua sponte asked the Society for the birth mother’s phone number, and called her 
in open court. The trial court asked her about her consent to the adoption, and further asked the 
mother to identify the father. She identified one possible father by his first name and that he 
worked at an unspecified car dealership. The Court then contacted an attorney to represent the 
mother mid-questioning. The mother expressed her concerns about her privacy rights to the 
attorney. The Court asked the mother again who might be the father and she gave another man’s 
first name and that he worked at an unspecified home improvement store, but gave no other 
information about either man. Counsel for the mother again asserted her privacy interests.  
 The trial court then entered the order under review, requiring the Society to conduct a 
diligent search to locate these two men known only by their first names and possible places 
unspecified places of past employment in a panhandle city. The District Court found: 
 
 1. “The trial court’s sua sponte questioning of the birth mother five months after she 
had consented to termination of parental rights and to the baby’s adoption, and had sworn at least 
twice that the birth father was unknown, was a violation of the mother’s privacy rights under 
Chapter 63 of the Florida Statutes. See § 63.088(4), Fla. Stat. (2015) (authorizing court inquiry 
only as to the identity of potential biological fathers identified to the adoption agency ‘before the 
date [the mother] signed the consent for adoption’); id. §63.053(2) (finding that ‘the interests of 
the state, the mother, the child, and the adoptive parents…outweigh the interest of an unmarried 
biological father who does not take action in a timely manner’).” 
 
 2. “Further, the adoption statute places time limits on an unmarried biological 
father’s assertion of parental rights.” 
 
 3. “An adoption agency is not required to serve notice of an intended adoption plan 
if a child is more than six months old when the mother executes consent for adoption. § 
63.062(3), Fla. Stat. (2015).” 
 
 4. “A biological father who is not identified by the mother by the time she consents 
to adoption, but who wishes to preserve the right to notice and consent, must register with the 
Florida Putative Father Registry by the date a petition for termination of parental rights is filed. § 
63.054(1), Fla. Stat. (2015).” 
 
 5. “No putative father did so here. No putative father had standing here.” 
 
 6. “Under section 63.089, ‘[a]n unmarried biological father does not have standing 
to seek relief from a judgment terminating parental rights if the mother did not identify him to 
the adoption entity before the date she signed a consent for adoption or if he was not located 
because the mother failed or refused to provide sufficient information to locate him.’ § 63.089, 
Fla. State. (2015); see also id. § 63.022 (providing that unmarried biological father’s interests 
‘acquire[ ] constitutional protection only when he demonstrates a timely and full commitment to 
the responsibilities of parenthood, both during pregnancy and after the child’s birth’); Lehr v. 
Robertson, 463 U.S. 248, 261 (1983) (recognizing that ‘the mere existence of a biological link’ 
does not confer legal rights without the father’s ‘full commitment to the responsibilities of 
parenthood’).” 
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 7. “Even assuming, without deciding, that the trial court had the authority to appoint 
an attorney for an unknown father after the filing of a notice of appeal, we reject that attorney’s 
arguments.” 
 
 8. “Accordingly, we reverse the trial court’s order and remand for the prompt entry 
of a final order terminating parental rights to this baby and a prompt ruling on the petition for 
permanent commitment for adoption.” 
 
Children’s Home Society of Florida v. V.D., In re: The Matter of Termination of Parental 
Rights for the Proposed Adoption of a Minor Child, 41 FLW D771 (Fla. 1st DCA 2016) 
 
 
 
TRIAL COURT PROPERTY DISMISSED PETITION SEEKNG TO ESTABLISH 
PATERNITY WHERE CHILD WAS BORN TO AN INTACT MARRIAGE. 
 
 Flynn appeals the trial court’s final order adopting the general magistrate’s Report and 
Recommendation dismissing Flynn’s petition seeking to establish paternity, timesharing and 
other related relief.  The District Court held: 
 
 1. “Because the minor child was born to the intact marriage of Amber and 
Christopher McCraney, we affirm the final order in all respects.   See Slowinski v. Sweeney, 64 
So.3d 128, 128-29 (Fla. 1st DCA 2011) (holding that a child born to an intact marriage cannot be 
the subject of a paternity proceeding brought by a biological father and determining it was 
fundamental error for the trial court to grant relief pursuant to a nonexistent cause of action).” 
 
Flynn v. McCraney and McCraney, 41 FLW D2159 (Fla. 1st DCA 2016) 


 


Second District 


WRITTEN JUDGMENT TO BE CORRECTED TO ACCURATELY REFLECT TRIAL 
COURT’S ORAL RULING AS TO MOTHER’S TIMESHARING 
 
 The Mother appeals the final judgment of paternity and timesharing entered in this 
litigation brought by the Father. In its oral ruling, the trial court announced that the Mother 
would have timesharing with the parties’ daughter every other weekend from Friday when 
school let out until Monday morning. However, the written final judgment gives the Mother 
timesharing every other weekend from Friday at 7 p.m. until Sunday at 7 p.m. The Mother 
elected not to provide the District Court with a complete transcript of the two-day evidentiary 
hearing, however, the District Court held: 
 
 1. “Despite this deficiency, however, she is correct that the written final judgment 
does not accurately reflect the trial court’s oral ruling as to the Mother’s timesharing.” 
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 2. “Therefore, on this single point, we reverse and remand for the trial court to enter 
a corrected judgment.” 
 
 3. “[T]he written judgment clearly differs from the trial court’s oral ruling, not only 
in the time for the exchange of the child, but also in the number of overnights the Mother will 
have with the child.” 
 
 4. “This court has previously held that ‘[r]eversal is required where the final 
judgment is inconsistent with the trial court’s oral pronouncement.’ Brewer v. Brewer, 3 So. 3d 
432, 433 (Fla. 2d DCA 2009); see also Mahaffey v. Mahaffey, 614 So. 2d 649, 650-51 (Fla. 2d 
DCA 1993); Gallardo v. Gallardo, 593 So. 2d 522, 524 (Fla. 3d DCA 1991) (reversing the 
portion of the final judgment concerning visitation and remanding with directions to conform the 
written judgment to the court’s oral pronouncement); cf Meyer v. Meyer, 525 So. 2d 462, 464 
(Fla. 4th DCA 1988) (noting that the entry of a written judgment that is materially different from 
the court’s oral pronouncement is a substantive error requiring correction).” 
 
 5. “We must therefore reverse the portion of the final judgment concerning the 
Mother’s weekend timesharing and remand for the trial court to enter an amended final judgment 
that is consistent with its oral ruling.” 
 
T.J. v. C.W.P. III, 41 FLW D677 (Fla. 2d DCA 2016) 


TRIAL COURT ERRED IN ENTERING ORDER MODIFYING TIME SHARING 
WITHOUT PROPERLY CONSIDERING STATUTORY BEST INTERESTS OF CHILD 
 
 The Father challenges various orders entered by the trial court following the final 
judgment of paternity. The father contends that the court failed to consider the statutory best 
interests of the child in entering the orders on appeal. 
 
 1. “We agree and reverse.” 
 
 2. “A time-sharing schedule may not be modified without a showing of substantial, 
material, and unanticipated change in circumstances and a determination that the modification is 
in the best interests of the child.’ Griffith v. Griffith, 133 So. 3d 1184, 1186 (Fla. 2d DCA 2014) 
(alternation in original) (quoting §61.13(3), Fla. Stat. (2012)).” 
 
 3. “ ‘It is well settled that in order to modify a timesharing plan there must be a 
substantial change in circumstances.’ George v. Lull, 181 So. 3d 538, 540 (Fla. 4th DCA 2015) 
(citing Wade v. Hirschman, 903 So. 2d 928, 932 (Fla. 2005)).” 
 
 4. “And ‘the petitioning party has the extraordinary burden to prove the substantial 
change in circumstances.’ Id.” 
 
 5. “ ‘In custody disputes involving the relocation of a parent, courts generally 
conclude that the relocation does not amount to a substantial change if the relocation is not a 
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significant distance away from the child’s current location.’ Halbert v. Morico, 27 So. 3d 771, 
772 (Fla. 2d DCA 2010).” 
 
 6. “In Halbert, this court concluded that a forty-five-mile move was not a substantial 
change warranting modification. Id.; see also Ragle v. Ragle, 82 So. 3d 109, 112 (Fla. 1st DCA 
2011) (concluding that the court abused its discretion in modifying time-sharing where ‘[t]he 
crux of Appellee’s request for modification is Appellant’s decision to move the children to a new 
home [twenty-eight] miles from their previous home’).” 
 
 7. “The amended order granting the Mother’s petition does not make a finding that a 
substantial change has occurred.” 
 
 8. “Nor does the court indicate that its findings and modification of the time-sharing 
plan are based upon the Father’s move, the only change alleged in the Mother’s petition. Cf. 
Griffith, 133 So. 3d at 1186 (remanding for reconsideration where ‘the trial court did make a 
specific finding that there was a substantial change in circumstances; however, neither the final 
order of modification nor the court’s oral pronouncement specifies what that substantial change 
is. Furthermore, there is nothing in the record to specifically suggest that the trial court 
considered the best interests of the children’).” 
 
 9. “We note that the Mother’s petition did not include the reservation of jurisdiction 
over the schooling issue as a basis for modification and that the court’s order does not indicate 
that the parties attempted to mediate the issue as required by the original parenting plan.” 
 
D.M.J. v. A.J.T., 41 FLW D1057 (Fla. 2d DCA 2016) 
 
TRIAL COURT ERRED IN DISMISSING, FOR FAILURE TO STATE CAUSE OF 
ACTION, AN AMENDED PETITION BROUGHT ON BEHALF OF MOTHER TO 
ESTBALISH PATERNITY AND CHILD SUPPORT FOR CHILD CONCEIVED AND 
BORN DURING MOTHER’S MARRIAGE TO MAN OTHER THAN CHILD’S 
BIOLOGICAL FATHER 
 
 The Department of Revenue appeals the dismissal of its amended petition brought on 
behalf of a mother to establish paternity and child support for a child conceived and born while 
the mother was married to a man other than the child’s biological father. The District Court held: 
 
 1. “Because the trial court erred in dismissing the amended petition for failure to 
state a cause of action, we reverse.” 
 
 2. “ ‘We review this case under a de novo standard of review because the circuit 
court’s decision to dismiss a complaint or petition is a question of law.’ J.W.T. v. S.T., 974 So. 2d 
436, 437 (Fla. 2d DCA 2007).” 
 
 3. “ ‘In assessing the adequacy of the pleading of a claim, the court must accept the 
facts alleged therein as true and all inferences that reasonably can be drawn from those facts 
must be drawn in favor of the pleader.’ Lander v. Smith, 906 So. 2d 1130, 1132 (Fla. 4th DCA 
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2005) (quoting MEBA Med. & Benefits Plan v. Lago, 867 So. 2d 1184, 1186 (Fla. 4th DCA 
2004)).” 
 
 4. “It is clear from its order that the trial court determined the amended petition 
showed that the former husband was presumed  to be the child’s legal father because he was 
married to the mother at the time of the child’s conception and birth. See C.G. v. J.R., 130 So. 3d 
776, 781 (Fla. 2d DCA 2014).” 
 
 5. “And appreciating that Florida does not recognize the legal fiction of dual 
fathership, the trial court reasoned that the petition did not state a cause of action to establish 
paternity where paternity had already been established by virtue of the marital presumption and 
where there is no indication that the husband’s rights had ever been properly divested.” 
 
 6. “But dismissal for failure to state a cause of action at this stage of the proceeding 
was error.” 
 
 7. “This case is analogous to Dep’t of Revenue ex rel. Garcia v. Iglesias, 77 So. 3d 
878 (Fla. 4th DCA 2012), where the Fourth District reversed an order dismissing a similar 
petition to establish paternity and child support.” 
 
 8. “It is unclear from the opinion whether the mother and husband were still legally 
married when the Department filed the petition, but the husband’s name did not appear on the 
child’s birth certificate. Id. at 879.” 
 
 9. “As in this case, the transcript of the hearing on the biological father’s motion to 
dismiss ‘suggest[ed] that the trial court seemed to believe that the legal father needed to 
disestablish his paternity in a separate action before [the Department] could proceed against the 
putative father.’ Id. at 880.” 
 
 10. “But the Fourth District agreed with the Department’s contention that although 
the petition raised the presumption of legitimacy, the Department did not need to rebut the 
presumption at the outset of the paternity action and the presumption should instead be dealt with 
during the proceedings. Id. at 879.” 
 
 11. “And the court explained that regardless of the outcome of the paternity 
proceeding the child could never be illegitimate by virtue of having been born into a legal 
marriage. Id. (citing Daniel v. Daniel, 695 So. 2d 1253, (Fla. 1997)).” 
 
 12. “Although the presumption of legitimacy is implicated here by the mother’s 
previous marriage, under these facts the trial court erred in dismissing the amended petition for 
failure to state a cause of action. See Iglesias, 77 So. 3d at 879-80; see also J.T.J. v. N.H., 84 So. 
3d 1176, 1177 (Fla. 4th DCA 2012) (reversing the dismissal of a biological father’s paternity 
petition as to a quasi-marital child and explaining that the petition could not be summarily 
dismissed simply because the presumption of legitimacy was raised).” 
 
 13. “Accordingly, we reverse and remand for further proceedings.” 
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Florida Dep’t of Revenue, ex rel. L.M.M. v. A.M., 41 FLW D1199 (Fla. 2d DCA 2016) 
 
COURT IMPROPERLY MODIFIED DOMESTICATED PATERNITY JUDGMENT IN 
WAYS THAT WERE NOT PLEADED IN MODIFICATION PETITION, IN WHICH 
THE ONLY ISSUE FRAMED FOR ADJUDICATION WAS FATHER’S REQUEST TO 
ALTER PLACE OF EXCHANGE FOR MINOR CHILD 
 
 The mother of a minor child appeals a final judgment and amended final judgment 
entered on a modification petition filed by the child’s father. The only issue the modification 
petition framed for adjudication was the father’s request to alter the place of exchange for the 
minor child. Nevertheless, the amended final judgment made several timesharing and visitation 
modifications and decreed that the Texas injunction was “void.” The District Court held: 
 
 1. “We reverse on the ground that the circuit court improperly modified a 
domesticated paternity judgment in ways that were not pleaded in the modification petition.” 
 
 2. “Shortly after the parties’ relocation to Florida from Texas, a Texas final 
judgment establishing paternity, timesharing, exchange location in Florida, and an injunction 
against the father was properly domesticated. See §55.501-.503, Fla. Stat. (2015); Barr v. Barr, 
724 So. 2d 1200, 1202 (Fla. 1st DCA 1998) (‘Once a foreign judgment is domesticated in 
Florida, it is to be treated as though it was always a Florida decree....’).” 
 
 3. “A petition to modify is a pleading that serves to delineate and describe the relief 
a petitioner requests from the family court. See Fla. Fam. L. R. P. 12.110; Fla. R. Civ. P. 1.110; 
Guntner v. Jennings, 980 So. 2d 1185, 1186(Fla. 5th DCA 2008) (‘A party initiates a proceeding 
to modify a final judgment in a family law matter through a supplemental petition.’).” 
 
 4. “As we explained in Brady v. Jones, 491 So. 2d 1272, 1273 (Fla. 2d DCA 1986): 
A court cannot modify any judgment unless the issue of modification is properly presented to it 
by appropriate proceedings and each party is given an opportunity to be heard on the issue. 
Cortina v. Cortina, 98 So. 2d 334 (Fla. 1957). A judgment entered upon a matter entirely outside 
of the issues made by the pleadings cannot stand, and where an issue is neither presented by the 
pleadings, nor litigated by the parties, a decree adjudicating such issue, is, at least, voidable on 
appeal. Cortina; see Fla. R. Civ. P. 1.190(b).” 
 
 5. “ ‘It is well settled that an order adjudicating issues not presented by the 
pleadings, noticed to the parties, or litigated below denies fundamental due process.’ Miller v. 
Miller, 959 So. 2d 421, 424 (Fla. 2d DCA 2007) (quoting Neumann v. Neumann, 857 So. 2d 372, 
373 (Fla. 1st DCA 2003)).” 
 
 6. “From the record we have in the case before us, the only issue presented to the 
circuit court in the father’s modification petition was the issue of modifying the exchange 
location for timesharing.” 
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 7. “Finding no error in the court’s resolution of that properly pleaded issue, we 
affirm the court’s judgment changing the exchange location.” 
 
 8. “However, we must reverse the circuit court’s judgment insofar as it modified the 
domesticated Texas judgment on issues that were not pleaded within the father’s modification 
petition and were not otherwise stipulated to by the parties before the court. See Miller, 959 So. 
2d at 424; Brady, 491 So. 2d at 1273.” 
 
D.A.D. v. J.S., 41 FLW D1386 (Fla. 2d DCA 2016) 
 


Third District 


TRIAL COURT’S ORDER TERMINATING OBLIGATION TO PAY CHILD SUPPORT 
ARREARS OF MAN WHO WAS, AFTER PAYING SEVERAL YEARS OF CHILD 
SUPPORT, FOUND NOT TO BE CHILD’S FATHER, IS VOID BECAUSE THE 
DEPARTMENT OF REVENUE DID NOT RECEIVE ANY NOTICE OF THE HEARING 
ON THE MOTION TO TERMINATE THE ARREARS 
 
 The State of Florida, Department of Revenue (“DOR”) appeals the trial court’s order 
denying its rule 1.540(b)(4) motion to vacate the order terminating James Haughton’s obligation 
to pay child support arrears. Because DOR did not receive any notice of the hearing conducted 
on Haughton’s motion to terminate the arrears, DOR’s due process rights were violated and the 
order terminating Haughton’s obligation to pay arrears is void. The sole issue on appeal is 
whether the trial court erred by denying DOR’s rule 1.540(b)(4) motion, which sought to vacate 
the trial court’s order terminating the child support arrears based on the failure to provide DOR 
with notice. The District Court held: 
 
 1. “We therefore reverse the order denying DOR’s rule 1.540(b)(4) motion and 
remand for proceedings consistent with this opinion.” 
 
 2. “Section 742.18(5), Florida Statutes (2006), requires a party to pay child support 
arrears that accumulated during the time that he was considered the legal father of the child, even 
if his paternity is later disestablished.” 
 
 3. “We, however, do not address the propriety of the trial court’s order setting aside 
the arrears.” 
 
 4. “A trial court’s denial of a rule 1.540 motion is reviewed for an abuse of 
discretion. Shields v. Flinn, 528 So. 2d 967, 968 (Fla. 3d DCA 1988).” 
 
 5. “However, an order issued without notice to a party is void. See Dep’t of Transp. 
v. Bailey, 603 So. 2d 1384, 186-87 (Fla. 1st DCA 1992).” 
 
 6. “The trial court’s order setting aside the arrears owed by Haughton was issued 
without any notice to DOR, and therefore, the trial court’s order in the instant case was entered 
in violation of DOR’S fundamental due process rights.” 
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 7. “The order is, therefore, void, see Shields, 528 So. 2d at 968, and the trial court 
was required to grant DOR’s rule 1.540(b)(4) motion to set aside the order.” 
 
 8. “The most basic requirement of procedural due process is that a party to the 
litigation must be provided with notice and an opportunity to be heard. State, Dep’t of Revenue 
ex rel. Lawson v. Young, 995 So. 2d 1080, 1081 (Fla. 1st DCA 2008).” 
 
 9. “ ‘The right to be heard has little reality or worth unless one is informed that the 
matter is pending and can choose for himself whether to appear or default, acquiesce or contest.’ 
Dep’t of Revenue ex rel. Poynter v. Bunnell, 51 So. 3d 543, 546 (Fla. 1st DCA 2010) (internal 
quotation omitted).” 
 
 10. “In child support cases where DOR is an interested party, DOR must be 
guaranteed the same due process rights as any other litigant. See Bunnell, 51 So. 3d at 546 
(stating that ‘[b]y entering the final judgment disposing of a public assistance issue, and thereby 
depriving DOR of an opportunity to be heard, the court skirted the requirements of due 
process’).” 
 
 11. “Here, DOR was an interested party when it filed its complaint to establish 
paternity and award child support in 1997, and it continued to be a party in 2010 when Haughton 
first sought to disestablish paternity.” 
 
 12. “Despite DOR’s constant participation in the proceedings, no notice was sent to 
DOR of the November 26, 2013 hearing.” 
 
 13. “The record reflects that when Haughton requested a hearing on his outstanding 
motion to terminate child support arrears, he only provided copies of his motion to the trial court 
and to the child’s mother.” 
 
 14. “Likewise, when the trial court set the hearing on Haughton’s motion, it only 
provided notice to Haughton and the child’s mother.” 
 
 15. “The lack of notice to DOR violated DOR’s due process rights and renders the 
order void.” 
 
 16. “Thus, the trial court abused its discretion by denying DOR’s rule 1.540(b)(4) 
motion to vacate the order.” 
 
 17. “Accordingly, we reverse the order under review with instruction to the trial court 
to conduct a new hearing on Haughton’s motion to terminate his child support arrears with prior 
notice to DOR.” 
 
State of Florida, Dep’t of Revenue ex rel. Johnson v. Haughton, 41 FLW D616 (Fla. 3d DCA 
2016) 
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ERROR TO ORDER THERAPEUTIC CONSULTATION WITH PARTIES’ MINOR 
CHILD ABSENT PROOF THAT CHILD’S MENTAL HEALTH WAS IN 
CONTROVERSY AND THAT GOOD CAUSE EXISTED FOR COMPULSORY 
PSYCHOLOGICAL EXAM 
 
In a paternity action, a Petition for Certiorari was brought in response to a trial court order 
requiring therapeutic evaluation of the parties’ minor child.  Father filed a motion to compel 
individual therapy for the minor child, and mother objected.  Father claimed that the child was 
suffering with stress from the litigation, and further claimed that his request was solely for a 
consultation to determined of therapy was necessary for the child.  While the child had 
previously engaged in therapy for some limited time, the parties agreed that the child’s 
psychological health was not an  issue in the litigation.  The trial court granted the father’s 
motion, permitting a therapeutic consultation for the child.  In granting the mother’s Petition for 
Certiorari, the District Court held: 
 
 1. “…[D]espite the trial court’s attempt at limiting language…what is really being 
ordered is a compulsory psychological evaluation of the child.” 
 
 2. “As such, the [father] was required to comply with Florida Rules of Civil 
Procedure 1.360 and Family Law Rule 12.360 and was required to prove that the child’s mental 
condition was ‘in controversy’ in the litigation, and that ‘good cause’ existed for the compulsory 
psychological evaluation.” 
 
 3. “[Father] is not able to establish either….Therefore, we grant the Petition for a 
writ of Certiorari and quash the trial court’s order below.” 
 
Medina v. Haddad, 41 FLW D2033 (Fla. 3rd DCA) 
 
PUTATIVE SON’S COUNTERPETITION FOR PATERNITY IN PROGABE 
PROCEEDINGS PROPERLY DISMISED AS BARRED BY STATUE OF LIMITATION 
WHERE FILED MORE THAN FOUR YEARS AFTER COUNTERPETITION 
ATTAINED MAJORITY. 
 
 Mr. Rose was born out of wedlock in New York State on December 25, 2964.  At that 
time, and until October of 1986, only the mother of a child born out of wedlock could bring suit 
to establish paternity. Rose’s mother told him at a young age that Stephen Sonson was his father, 
but never attempted to have Sonson’s paternity established in Florida either before Rose attained 
majority on December 25, 2982, or before section 742.011 was amended in 1986. At the same 
time 742.011 was amended, section 95.11(3)(b) was also amended to impose a four year statute 
of limitations on paternity actions to run from the time the child attains the age of majority.  Rose 
didn’t bring a paternity suit within the required time.  When Sonson died intestate and his two 
daughters and son filed a petition for administration of his estate in probate court, Rose appeared 
and filed a counterpetition to determine beneficiaries, claiming to be a surviving son of the 
decedent.  On September 29, 2014, the co-personal representatives moved to dismiss Rose’s 
counterpetition claiming that the four-year statute of limitations period for maintaining a 
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paternity action had expired.  Following a hearing, the trial court dismissed Rose’s 
counterpetition.  The District Court held: 
 
 1. “We agree with the trial court that here, as in [an earlier case] the putative child’s 
paternity claim following Sonson’s death in 2012 is time barred because more than four years 
had passed since Rose attained majority in 1982.” 
 
 2. “We also agree with the trial court that the 2009 amendment to section 
732.108(2)(b) of the Florida Statutes, which expressly eliminated application of section 
95.11(3)(b) to paternity adjudications when determining intestacy succession in probate court, 
does not affect his outcome.” 
 
 3. “This is because the Florida Legislature did not make the amendment to section 
732.108(2)(b) retroactive in its application and applying the 2009 amendment to that provision 
would not have affected the outcome in any event.  This is so because by the time the 2009 
amendment to section 732.108(2)(b) took effect to eliminate the limitations bar previously 
imposed by section 95.11(3)(b), Rose’s claim had long since expired, and as noted in [an earlier 
case] ‘once a claim has been extinguished by the applicable statue of limitations, the claim 
cannot be revived because a constitutionally protected property right to be free from the claim 
has vested in the defendant.’” 
 
 4. “Accordingly, we affirm the final order dismissing with prejudice Roses’ 
amended counterpetition for paternity.” 
 
Rose v. Sonson, 41 FLW D2091 (Fla. 3rd DCA 2016) 
 


Fourth District 


IF ACKNOWLEDGEMENT OF PATERNITY FILED BY MOTHER AND HUSBAND 
AFTER CHILD BORN OUT OF WEDLOCK WAS NEITHER FRAUDULENT NOR 
OBTAINED AS A RESULT OF MATERIAL MISTAKE OF FACT, HUSBAND WAS 
CHILD’S LEGAL FATHER AND TRIAL COURT RIGHTLY DENIED MOTION FOR 
PATERNITY TESTING FILED BY PUTATIVE FATHER. 
 
 On Motion for Rehearing District Court withdraws June 8, 2016 opinion.  Original 
opinion reversed trial court’s denial of putative father’s motion for paternity testing.  Husband 
filed Motion for Rehearing as the original opinion focused on whether the Husband committed 
fraud when filing an acknowledgement of Paternity, yet the trial court never made a finding that 
the Husband committed fraud. [see original opinion for additional facts].   
The District Court held: 
 


1. “We grant the husband’s motion for rehearing or clarification and withdraw the 
opinion issued June 8, 2016, which reversed the trial court’s denial of the boyfriend’s motion for 
paternity testing.  We substitute the following.” 
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 2. “Our original opinion focused on whether the husband committed fraud when 
filing an Acknowledgement of Paternity.  However, as the husband correctly pointed out in the 
motion for rehearing, the trial court never made a finding of fraud.” 
 
 3. “Under the applicable statute, the husband can only prevail in this case if, in filing 
an Acknowledgement of Paternity, he did not commit fraud or there was no ‘marital mistake in 
fact.’  If the affidavit was fraudulent, deciding this case against the rights of the biological father 
would be to condone an attempt to sidestep the adoption statute.” 
 
 4. “If the Acknowledgement was neither fraudulent nor obtained as a result of a 
material mistake of fact, the husband was the child’s legal father and the trial court rightly denied 
the boyfriend’s motion for paternity testing.” 
 
 5. “The hearing below focused on whether a paternity test was in the best interest of 
the child.  Therefore, the parties were not afforded the opportunity to litigate the circumstances 
surrounding the filing of the Acknowledgement of Paternity.  Because the trial court did not 
make an express finding that the husband’s Acknowledgment was fraudulent or the product of a 
material mistake in fact, we withdraw our prior opinion and remand for the trial court to hold a 
hearing on this issue.” 
 
 6. “If the Acknowledgment was fraudulent, there would be no section 742.10(1) 
presumption of paternity.  Further, if at the time of the marriage, both the mother and the 
husband knew he could not have been the child’s biological father, then he could not be the 
‘reputed’ father within the meaning of section 742.091.  Thus, the child would not be ‘deemed’ 
the child of the husband, ‘as though born within wedlock’.” 
 
 7. “In such a circumstance, the husband would not be the legal father and the case is 
not controlled by Department of Health and Rehabilitative Services v. Privette.  Privette 
concerned the legitimacy of a child born into a marriage and acknowledged that a ‘child’s legally 
recognized father .  .  . has an unmistakable interest in maintaining the relationship with his child 
unimpugned.’” 
 
 8. “If the trial court finds that the husband’s Acknowledgment was fraudulent, then 
the test fashioned in Privette would not apply because it was undisputed that the mother was 
unmarried when the child was born.  Thus, the requirement imposed on the boyfriend seeking a 
paternity test to prove by ‘clear and convincing evidence’ that ‘the child’s best interests will be 
better served’ by the paternity test would be incorrect.” 
 
 9. “At the prior hearing, the boyfriend demonstrated more than a ‘reasonable 
possibility of the requisite sexual contact’ with the mother to justify a paternity test.  If the trial 
court finds that the basis for the husband’s Acknowledgement of Paternity was fraudulent, then 
on remand, the court shall accept the results of the paternity test previously conducted.” 
  
 10. “On the other hand, if the trial court finds the husband had a good faith belief that 
he was the child’s natural father, then the second district’s reasoning in J.A.I. v. B.R., 160 So.3d 
473 (Fla. 2d DCA 2015), should control.” 
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 11. “Here, if the husband had a good faith belief he was the biological father, then the 
boyfriend was precluded from challenging paternity and the motion for paternity testing was 
correctly denied.” 
 
A.D.A. and M.J.L. v. D.M.F., 41 FLW D2061 (Fla. 4th DCA, 2016) 
 


Fifth District 
 


ERROR TO DISMISS PUTATIVE FATHER’S PATERNITY PETITION OF CHILD  
WHO WAS BORN IN AND LIVED IN FLORIDA UNTIL HIS MOTHER RELOCATED 
WHEN HE WAS LESS THAN TWO WEEKS OLD UNDER PRESUMPTION THAT 
UCCJEA LACKED JURISDICTION; FLORIDA IS CHILD’S HOME STATE 
 
 Child was born in Florida and lived here until the mother relocated to New York when 
the child was less than two weeks old.  Both parties filed child custody petitions on the same 
day:  the father in Florida and the mother in New York.  Father filed an emergency motion for 
pick-up order/order to show cause.  New York court issued order directing mother to explain 
“why she should not be adjusted in Contempt of Court for removing the minor child from 
Florida.”  Mother filed an amended petition for temporary custody and placement of child in 
Yates County, New York, attaching an affidavit alleging that under the circumstances and for the 
best interest of the child it was necessary for her to  leave Florida as the father was intoxicated, 
angry and threatening on two occasions after the child’s birth.  New York court issued an order 
to show cause that directed the father to explain why an order granting temporary custody should 
not be entered in favor of the mother, and the order prohibited the child’s removal from New 
York without court approval and the order granted the mother temporary placement of the child. 
 Florida court held two jurisdictional hearings that telephonically included the New York 
court where no testimony or evidence was presented.  The Father argued that since the child was 
born in Florida and he was the natural father, Florida was the child’s home state.  The mother 
responded that New York appropriately exercised jurisdiction over the matter pursuant to the 
mother’s allegation of domestic violence.  The New York court concluded that Florida was 
initially the home state of the child, but “New York became the home state of the child when the 
mother and child arrived in New York, leaving the – fleeing the alleged domestic violence and 
dangerous actions of the father.”  The Florida court found that the New York court properly 
exercised jurisdiction under the UCCJEA and further concluded that Florida never had home 
state jurisdiction over the child because there was no adjudication of paternity and no order 
regarding child custody, although the father had filed with Florida’s putative registry.  Florida 
dismissed the father’s petition.  The District Court held: 
 
 1. “We reverse because the trial court erroneously concluded that Florida was not 
the child’s home state and that it lacked jurisdiction under the UCCJEA.” 
 
 2. “The UCCJEA governs jurisdiction over child custody matters and is set forth in 
sections 61.502 through 61.542, Florida Statutes (20150).  Florida has jurisdiction to make an 
initial determination about child custody if Florida ‘is the home state of the child on the date of 
the commencement of the proceeding.’” 
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 3. “ ‘Home state’ is defined as:  the state in which c child lived with a parent or a 
person acting as a parent for at least 6 consecutive months immediately before the 
commencement of a child custody proceeding.  In the case of a child younger than 6 months of 
age, the term means the state in which the child lived from birth with any of the persons 
mentioned.  A period of temporary absence of any of the mentioned persons is part of the 
period.” 
 
 4. “The state with home state jurisdiction over the child has priority under the 
UCCJEA.” 
 
 5. “Father contends that the circuit court erred in ruling that Florida was never the 
child’s home state solely because the child was in Florida for only eleven days and paternity was 
never established via court order.  He argues that under the UCCJEA, the fact that the child was 
born out of wedlock has no bearing on the child’s home state, and the plain language of the 
statute indicates that Florida is the child’s home state.  We agree.” 
 
 6. “Applying section 744.301 to proceedings under the UCCJEA would exclude 
both putative fathers and children born out of wedlock from the jurisdictional protections 
provided in the statute.  While the UCCJEA does not specifically define ‘parent,’ the definition 
of ‘person acting as a parent’ includes a person other than a ‘parent’ who ‘claims a right to a 
child-custody determination under the laws of this state’.” 
 
 7. “Moreover, many courts have recognized that, under the UCCJEA and its prior 
versions, a putative father’s rights may be akin to those of a father of a child born to a marriage.” 
 
8. “Florida was the child’s home state at the time of the filing of the competing petitions 
because from birth to relocation, the child lived in Florida with both Father and Mother.  The 
child was less than six months old, and the child’s home state is where the child lived from birth 
with a parent or person acting as a parent.” 
 
 9. “In its order, the circuit court dismissed the petition solely based on its finding 
that Florida never had home state jurisdiction over the child.  That was error.” 
 
 10. “This conclusion does not mean that New York improperly exercised jurisdiction.  
The New York court based its decision on the emergency jurisdiction provisions of the 
UCCJEA.  The statute provides that New York could properly exercise temporary jurisdiction ‘if 
the child is present in the state . . . and it is necessary in an emergency to protect the child, a 
sibling or parent of the child.’  The Florida and New York courts in this case consulted and 
agreed to allow New York to exercise temporary jurisdiction based upon Mother’s allegations of 
domestic violence.  Yet, while New York arguable could have exercised temporary emergency 
jurisdiction, it did not become the child’s home state simply because Mother filed a child custody 
petition in New York.  Father filed a custody petition in Florida, the child’s home state, which 
precluded New York from exercising permanent jurisdiction in this case.” 
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 11. “Absent Florida expressly relinquishing its jurisdiction to New York, both the 
dismissal under review and New York’s assumption of home state jurisdiction were improper.” 
 
 12. “We reverse and remand to the circuit court to consider Father’s child custody 
pleadings on the merits.  Unless Florida relinquishes its jurisdiction to New York, Florida 
remains the child’s home state.  Accordingly, Florida retains exclusive jurisdiction to enter 
permanent custody decrees in this case.” 
 
Baker v. Tunney, 41 FLW D2383 (Fla. 5th DCA 2016) 
 
 
TRIAL COURT ERRED IN TRANSFERRING PATERNITY ACTION FROM COUNTY 
OF PLAINTIFF’S RESIDENCE TO COUNTY OF DEFENDANT’S RESIDENCE 
 
 Appellant filed a paternity action against the appellee in Orange County Circuit Court. 
Appellant alleged that he, appellee and their children lived in Orange County until appellee 
relocated with the children to Polk County. In response to appellant’s lawsuit, appellee filed a 
motion to change venue pursuant to the general venue statute, section 47.011, Florida Statutes 
(2015), which provides that “[a]ctions shall be brought only in the county where the defendant 
resides, where the cause of action accrued, or where the property in litigation is located.”  
Without a hearing, the trial court granted the motion and transferred the action to Polk County. 
 
 1. “We reverse.” 
 
 2. “[Appellant] was deprived of due process when the trial court entered the order 
without affording him the opportunity to be heard on the motion. E.g., Sims v. Holloway, 135 So. 
3d 360, 360 (Fla. 5th DCA 2013); J.L.S. v. R.J.L., 708 So. 2d 293, 294 (Fla. 2d DCA 1998).” 
 
 3. “Notwithstanding, we review the trial court’s legal conclusion that venue was 
proper in Polk County de novo and conclude that it was incorrect. See Hall v. Animals.com, 
L.L.C., 171 So. 3d 216, 217 (Fla. 5th DCA 2015); PricewaterhouseCoopers LLP v. Cedar Res., 
Inc., 761 So. 2d 1131, 1133 (Fla. 2d DCA 1999).” 
 
 4. “A paternity action lies in the circuit court for the county in which either the 
plaintiff of defendant resides. §742.021(1), Fla. Stat. (2015).” 
 
 5. “This specific venue statute controls over the general venue statute in paternity 
proceedings. See Ferguson v. Little, 266 So. 2d 363 (Fla. 1st DCA 1972); Paulet v. Hickey, 206 
So. 2d 29 (Fla. 2d DCA 1968).” 
 
 6. “[Appellant]’s initial selection of venue was proper under section 742.021 since 
he resides in Orange County.” 
 
 7. “When venue is proper in more than one county, a plaintiff may choose to 
institute suit in any proper place and the trial court must honor that choice. Symbol Mattress of 
Fla., Inc. v. Royal Sleep Prods., Inc., 832 So. 2d 233, 235 (Fla. 5th DCA 2002).” 







  367 


 
 8. “In seeking a change of venue, the defendant has the burden of proving that the 
plaintiff’s venue selection is improper; it is insufficient to merely establish that venue is proper 
elsewhere. Id.” 
 
 9. “In this matter, [Appellee], the party contesting venue, has not demonstrated the 
impropriety of [Appellant]’s selection since section 742.021 controls, and therefore, [Appellant] 
properly instituted the lawsuit in Orange County, the county of his residence.” 
 
Corio v. Lopez, 41 FLW D1101 (Fla. 5th DCA 2016) 
 


X. PROCEDURAL MATTERS 


 


A.  Service and Jurisdiction 


 
First District 


Second District 
 


Third District 


Fourth District 
 
APPEAL FROM AWARD OF ALIMONY CREDIT TO HUSBAND IS PREMATURE 
WHERE TRIAL COURT DETERMINED ENTITLEMENT BUT DID NOT 
DETERMINE AMOUNT OF CREDIT 
 
 1. “We agree with the former wife that the Second Remand Judgment fails to 
explain how the alimony credit will be calculated.” 
 
 2. “However, we reject the former wife’s suggestion that the award of the alimony 
credit should be ‘vacated.’” 
 
 3. “Rather, because the Second Remand Judgment determined entitlement but did 
not determine the amount of the alimony credit, the issue has not been determined with finality 
and is not ripe for appellate review. Cf. Revier v. Revier, 45 So. 3d 570, 571 (Fla. 4th DCA 2010) 
(‘We dismiss that aspect of the final judgment as it relates to the award of attorney’s fees since 
the trial court determined only entitlement and reversed the determination of amount for a future 
day.’).” 
 
 4. “Before the trial court determines the amount of the alimony credit with finality, it 
would be premature for us to address the former husband’s entitlement to the alimony credit or 
the proper method of calculating such a credit.” 
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 5. “On remand, any award of an alimony credit should set forth the amount of the 
credit and explain how the credit was calculated.” 
 
Brennan v. Brennan, 41 FLW D253 (Fla. 4th DCA 2016) 
 
TRIAL COURT WAS WITHOUT JURISDICTION TO GRANT REHEARING OF ITS 
ORDER DENYING RULE 1.540(b) MOTION 
 
 The lower court dismissed Security National’s case following their non-appearance at a 
pretrial conference. Subsequently, Security National moved to vacate the dismissal pursuant to 
Fla. R. Civ. P. 1.540(b). The trial court denied their motion to vacate and Security National 
moved for rehearing. The trial court granted the rehearing motion then denied Security 
National’s motion to vacate again. It is from this second denial that Security National appeals. 
The District Court held: 
 
 1. “The Florida Rules of Civil Procedure do not authorize the rehearing of an order 
entered on a rule 1.540(b) motion. See International Marina Towers, Inc. v. Suburban Bank, 506 
So. 2d 1177, 1178 (Fla. 4th DCA 1987).” 
 
 2. “The lower court was therefore without jurisdiction to rehear Security’s motion 
after it had already denied it. See Thornton v. Jabeen, 683 So. 2d 150 (Fla 3d DCA 1996); Irwin 
v. Walker, 468 So. 2d 241 (Fla. 2d DCA 1984).” 
 
 3. “We therefore do not reach the merits of Security’s appeal and quash the order 
denying Security’s motion to vacate entered on rehearing.” 
 
Security National Mortgage Co. v. Reid, 41 FLW D473 (Fla. 4th DCA 2016) 
 
TRIAL COURT ERRED IN DENYING FATHER’S MOTION TO SET ASIDE 
REGISTRATION OF GERMAN FINAL JUDGMENT FOR UNPAID CHILD SUPPORT 
WHERE FATHER LACKED SUFFICIENT MINIMUM CONTACTS WITH GERMANY 
TO SUPPORT GERMANY’S EXERCISE OF JURISDICTION 
 
 Appellant challenges an order denying his Amended Motion to Set Aside Registration of 
a Foreign Order. The foreign order in question is a final judgment for unpaid child support 
entered by a court in Germany. Appellant claims that the German court lacked minimum 
contacts to establish jurisdiction over him. Appellee, the Florida Department of Revenue, claims 
that appellant had minimum contacts with Germany, because he married the mother of the child 
for whom the support order was entered in Germany in 1984, even though the child was born in 
the U.S. ten years later. 
 Appellant married the mother of his children in 1984. He left Germany in 1985, while the 
mother was still pregnant with their first child, who was born in October of 1985. Sometime 
thereafter, the mother and child moved to the U.S. and established the marital home in Florida. In 
1995, while the mother was still in Florida, their second child, who is the subject of this order, 
was born. Two years later the mother moved back to Germany with both children. Appellant 
never returned to Germany.  
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 In 2004, the mother filed for divorce in Germany. Appellant did not appear, nor did he 
contest the dissolution of marriage. In 2011, the mother sought a judgment in Germany for 
support of the second child. Appellant received papers regarding the proceedings but did not 
know what they were due to the fact the he was unable to read German. He did not appear in the 
proceeding, and the German court entered a final judgment for support.  
 When the Department moved to enforce the final judgment for support of the second 
child in Florida in 2013, appellant contested its domestication, claiming that the court in 
Germany lacked personal jurisdiction over him. The trial court denied appellant’s motion, 
finding that Germany had personal jurisdiction and rejecting appellant’s contention that it lacked 
minimum contacts with him. The court there to be minimum contacts based on the parties’ 
marriage in Germany, nearly thirty years ago, and the conception and birth of their first child 
there, also nearly thirty years ago. Appellant challenges the trial court’s order, contending that he 
did not have minimum contacts with Germany to support Germany’s claim of jurisdiction over 
him. The District Court held: 
 
 1. “We disagree that appellant had minimum contacts with Germany and reverse.” 
 
 2. “A forum must have minimum contacts with the defendant in order to comply 
with the United States Constitution’s due process requirements. EOS Transport Inc. v. Agri-
Source Fuels LLC, 37 So. 3d 349, 353 (Fla. 1st DCA 2010).” 
 
 3. “The Supreme Court has explained the minimum contacts analysis in a family law 
dispute: 


It has long been the rule that a valid judgment imposing a personal obligation or 
duty in favor of the plaintiff may be entered only by a court having jurisdiction 
over the person of the defendant. Pennoyer v. Neff, 95 U.S. 714, 732-733, 24 L. 
Ed. 565, 572 (1878); International Shoe Co. v. Washington, 326 U.S., at 316, 66 
S. Ct., at 158. The existence of personal jurisdiction, in turn, depends upon the 
presence of reasonable notice to the defendant that an action has been brought. 
Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313-314, 70 S. Ct. 652, 
656-657, 94 L. Ed. 865 (1950), and [sic] a sufficient connection between the 
defendant and the forum State to make it fair to require defense of the action in 
the forum. Milliken v. Meyer, 311 U.S. 457, 463-464, 61 S. Ct. 339, 342-343, 85 
L. Ed. 278 (1940). 


Kulko v. Superior Court of California, 436 U.S. 84, 91 (1978) (emphasis added).” 
 
 4. “Kulko also noted that it is the quality and nature of the contact with the forum 
state that must be evaluated.” 
 
 5. “ ‘Like any standard that requires a determination of “reasonableness,” the 
“minimum contacts” test of International Shoe is not susceptible of mechanical application; 
rather, the facts of each case must be weighed to determine whether the requisite “affiliating 
circumstances” are present.’ Id. at 92.” 
 
 6. “ This Court has also noted that in considering whether a defendant’s contacts 
with the forum are such that he or she can reasonably expect to be haled into court there, the 
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circumstances must be viewed from the perspective of the defendant. Silver v. Levinson, 648 So. 
2d 240, 243 (Fla. 4th DCA 1994).” 
 
 7. “In Kulko, a father challenged jurisdiction of the California courts over a petition 
to modify visitation and child support where the parties had married in California but never lived 
there as a family. Id. at 86-88.” 
 
 8. “During their marriage, they resided in New York, but when they divorced, the 
mother moved to California. Id. at 86-87.” 
 
 9. “Their two children, both born in New York, ultimately decided to live with the 
mother in California. Id. at 87-88.” 
 
 10. “After they moved there, the mother petitioned to modify child custody and for 
support, which the father contested, claiming that he lacked minimum contacts with California. 
Id. at 88.” 
 
 11. “The Supreme Court agreed with the father, finding that neither the marriage in 
California, nor the fact that the father allowed the children to leave New York and move to 
California to be with their mother amounted to sufficient minimum contacts to support 
jurisdiction. Id. at 97-98, 101.” 
 12. “Relying on Kulko, the court in Department of Healthcare and Family Services ex 
rel. Heard v. Heard, 916 N.E. 2d 61 (Ill. App. Ct. 2009), concluded that a father did not have 
minimum contacts with Germany where the parties were married in Denmark and lived in 
Germany during the father’s military deployment, but then returned to the United States where 
their child was born.” 
 
 13. “The parties lived as a family in Illinois for two years before the mother and child 
left for Germany. Id. at 63, 66.” 
 
 14. “The court held that Germany had insufficient minimum contacts to support 
jurisdiction: 


As in Kulko ..., [the father] remained in Illinois where the family had lived for 
approximately two years, while [the mother] left the marital home for Germany. 
In addition, the acts of marrying a German citizen and living briefly in Germany 
as a married couple are not, by themselves, acts by which [the father] purposely 
availed himself of the benefits of German law. 


Id. at 66.” 
 
 15. “The court noted that the father’s act of failing to fulfill his duty of supporting the 
child while the child was living in Germany was not sufficient to constitute minimum contacts 
by the father with Germany. Id.; see also Hodge v. Maith, 435 So. 2d 387, 392 (Fla. 5th DCA 
1983) (finding no minimum contacts where the father did not derive any personal or commercial 
benefit from his children’s presence in Pennsylvania and lacked any other relevant contact with 
that state).” 
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 16. “Another similar case in which a court found no minimum contacts is In re the 
Marriage of Kramer, 589 N.E. 2d 951 (Ill. App. Ct. 1992), in which the parties married in South 
Dakota in January 1971 and lived there until shortly after the birth of their child the same year. 
Id. at 816.” 
 
 17. “In October 1972, they moved to California, where they lived until their 
separation two years later, after which the mother obtained a dissolution of the marriage in 
Nebraska. Id. at 816-17.” 
 
 18. “The mother and the child later moved to South Dakota, where, after the child 
reached the age of majority, the mother commenced an action to collect unpaid child support. Id. 
at 817.” 
 
 19. “The father, who was residing in Illinois, did not appear and a final default 
judgment was entered against him. Id.” 
 
 20. “When the mother sought to register the final judgment in Illinois, the father 
contended that South Dakota had no jurisdiction over him as he lacked minimum contacts with 
the state. Id.” 
 
 21. “Applying Kulko, the appellate court agreed with the father, noting that he had 
left the state eighteen years before and had never returned. Id. at 819.” 
 
 22. “On the other hand, the Department relies on Willmer v. Willmer, 51 Cal. Rptr. 3d 
10 (Cal. Ct. App. 2006), to support jurisdiction.” 
 
 23. “We find this case to be factually distinguishable.” 
 
 24. “There, two German citizens married in Canada, then moved back to Germany, 
where their child was born. Id. at 12.” 
 
 25. “The marriage ended the next year. Id.” 
 
 26. “The father sought the assistance of the German child service agency to develop a 
visitation plan with his child, them moved back to Canada and later moved to California.” 
 
 27. “Meanwhile, divorce proceedings continued in Germany, resulting in a default 
judgment against the father. Id.” 
 
 28. “Ten years later, when the German judgment was submitted for registry in 
California, the father contended that Germany had lacked jurisdiction over him because he did 
not have minimum contacts with the country. Id. at 13.” 
 
 29. “The appeals court brushed the argument off, noting that the father was a German 
citizen, the child was born in Germany, and the family had resided there for two years. Id. at 14-
15.” 
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 30. “It is also significant to note that the father sought the benefits of German law by 
attempting to secure a visitation plan in Germany before he left the country. Id. at 16.” 
 
 31. “The facts of the present case are more like Heard and Kramer than Willmer.” 
 
 32. “Although the parties were married and conceived their first child in Germany, 
appellant left before the first child’s birth.” 
 
 33. “Thus, the parents and the first child never resided in Germany as a family.” 
 
 34. “After the mother and child migrated to the United States, the family lived 
together for the next ten years in Florida, where the second child was born and appellant still 
lives.” 
 
 35. “When the mother later moved back to Germany, she did so without appellant’s 
consent.” 
 
 36. “Later, the mother divorced appellant in Germany.” 
 
 37. “Then, some twenty-five years after appellant left Germany, the German court 
sought to acquire jurisdiction over him for a judgment of unpaid child support on the second 
child, who was born in Florida.” 
 
 38. “The Department contends that the marriage in Germany, along with the 
conception and birth of the older child in Germany, is sufficient contact to justify the assertion of 
jurisdiction for the nonpayment of child support for the younger child.” 
 
 39. “We disagree.” 
 
 40. “Viewing the case from appellant’s perspective, he left Germany twenty-five 
years before the action involving the failure to pay support.” 
 
 41. “He established the parties’ residence and domicile in Florida, where he has 
remained.” 
 
 42. “He has not returned to Germany.” 
 
 43. “The mother and children returned to Germany without his consent or 
encouragement.” 
 
 44. “The child support action was not commenced for another fifteen years.” 
 
 45. “These circumstances simply fail to establish that he could have expected to be 
haled into court in Germany.” 
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 46. “For the foregoing reasons, we reverse the order denying appellant’s motion to set 
aside registration of the German final judgment for lack of jurisdiction.” 
 
Server v. Dep’t of Revenue and Server, 41 FLW D877 (Fla. 4th DCA 2016) 
 


Fifth District 
 


WIFE’S CROSS-APPEAL DISMISSED WHERE FILED UNTIMELY AND WITHOUT 
REQUEST FOR LEAVE FOR PERMIT LATE FILING. 
 
The District Court held: 
 
 1. “Former Wife untimely filed her cross-appeal more than ten days after service of 
notice of Former Husband’s appeal and more than thirty days after the final judgment was 
issued.” 
 
 2. “Because she did not move for leave to permit the late filing, her cross-appeal is 
dismissed.” 
 
Wilkinson v. Wilkinson, 41 FLW D2338 (Fla. 5th DCA 2016) 
 
 
 


 
 


B.  Discovery 


 
First District 


Second District 
 


Third District 


Fourth District 


Fifth District 
 


C.  Pleadings and Motions 


 
First District 


Second District 


Third District 
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Fourth District 


Fifth District 
 
 


D.  Constitutional Issues 


 
First District 


 
TRIAL COURT DID NOT ABUSE ITS DISCRETION BY ADOPTING MAGISTRATE’S 
REPORT AND RECOMMENDATION THAT FORMER HUSBAND’S PETITION FOR 
RELIEF BE DISMISSED WITH PREJUDICE BECAUSE STIPULATION WAS NOT A 
TERMINATION OF PARENTAL RIGHTS, BUT INSTEAD A STIPULATION AS TO 
FORMER HUSBAND’S NON-PATERNITY, AND, ACCORDINGLY, THERE WAS NO 
LEGAL BASIS UPON WHICH TO VOID THE FINAL JUDGMENT OF DISSOLUTION 
 
 Appellant seeks relief from the trial court’s order that incorporated the findings and 
conclusions of the magistrate’s recommended report and denied Appellant’s exceptions to the 
report. During the parties’ divorce in Georgia in which both were represented by counsel, the 
parties stipulated that appellant was not the biological father of T.C.F. Paragraph 4 of the 
Georgia final judgment incorporated that stipulation: “Genetic testing has revealed that the 
husband is not the biological father of the minor child. The wife states that John Pierce [sic] is 
the biological father of the minor child. By stipulation of the parties, the Husband, Cole D. 
Fahey, shall have no parental rights or responsibilities regarding the minor child, [T.C.F.].” In 
2012 the appellee moved to Florida with the minor child. Pearce had filed a petition for 
legitimation and custody in Georgia, appellant and appellee remarried. Appellant moved to 
dismiss Pearce’s petition arguing that the court lacked subject-matter jurisdiction. The Georgia 
court denied the motion. Later, in Florida, appellant sought to void paragraph 4 of the Georgia 
final judgment and appellee filed a motion in agreement. The magistrate found that this 
stipulation was not a termination of parental rights, but a stipulation as to appellant’s non-
paternity. The parties’ exceptions to the report and recommendations of the magistrate were 
denied and the court issued an order incorporating the report. This appeal followed, the District 
Court held: 
 
 1. “A trial court reviews a magistrate’s report to ensure the magistrate’s findings are 
not clearly erroneous and that the magistrate has not misconstrued the law. Boykin v. Boykin, 843 
So. 2d 317, 320 (Fla. 1st DCA 2003).” 
 
 2. “Meanwhile, the trial court’s adoption of a magistrate’s report is reviewed for 
abuse of discretion. Brown v. Brown, 149 So. 3d 108, 110 (Fla. 1st DCA 2014).” 
 
 3. “Under Florida law, parental rights may only be terminated through adoption or 
the strict procedures set forth in chapter 39, Florida Statutes; thus, an agreement purporting to 
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terminate parental rights is void as a matter of public policy. Casbar v. Dicanio, 666 So. 2d 
1028, 1029-30 (Fla. 4th DCA 1996).” 
 
 4. “However, stipulations or agreements concerning paternity can validly serve as 
the basis for a court’s paternity determination. See Daniel v. Daniel, 695 So. 2d 1253, 1254 (Fla. 
1997) (noting ‘the parties stipulated that Michael Daniel was not the biological father of the 
child’); Nevitt v. Bonomo, 53 So. 3d 1078, 1080 (Fla. 1st DCA 2010) (noting that the trial court 
found Nevitt to be the biological father of the child ‘based upon an agreement between Mr. 
Nevitt and Ms. Bonomo’); L.S.H. v. P.L.H., 739 So. 2d 1264, 1265 (Fla. 2d DCA 1999) (‘L.S.H. 
acknowledged that P.L.H. was not the biological father of a child conceived and born during the 
marriage. While this stipulation is valid, the wife’s waiver of child support cannot bind the 
court.’ (emphasis added)).” 
 
 5. “Here, as noted by the magistrate, there is no suggestion in the final judgment of 
dissolution that the parties’ stipulation was a termination of parental rights, and there was also no 
‘Final Judgment of Termination of Parental Rights.’ ” 
 
 6. “Rather, the final judgment provided that, based on genetic test results showing 
that Appellant was not the biological father, the parties stipulated that Appellant ‘shall have no 
parental rights or responsibilities regarding the minor child.’ ” 
 
 7. “The stipulation can easily be interpreted as flowing from the discovery that 
Appellant was not T.C.F.’s biological father and reinforcing the well-settled principle that 
Appellant had no legal duty to support the child, ‘who is neither his natural nor his adopted child 
and for whose care and support he has not contracted.’ Daniel, 695 So. 2d at 1254 (quoting 
Albert v. Albert, 415 So. 2d 818, 820 (Fla. 2d DCA 1982)).” 
 
 8. “This non-paternity determination had no effect on T.C.F.’s status as a legitimate 
child, born during the parties’ valid marriage.” 
 
 9. “As held by the Florida Supreme Court in Daniel, ‘paternity and legitimacy are 
related, but nevertheless separate and distinct concepts,’ and a child’s legitimacy ‘will not be 
affected by a determination of paternity or any orders of support that may follow such a 
determination.’ 695 So. 2d at 1254-55.” 
 
 10. “Because T.C.F.’s legitimacy was not contested in the dissolution proceeding, 
Appellant remained T.C.F.’s ‘legal father,’ and T.C.F. remained legitimate. Id. at 1255.” 
 
 11. “However, while it may have been an error under Florida law for the Georgia 
court to conclude that Appellant was no longer the child’s legal father, its judgment is entitled to 
full faith and credit, because the Georgia Court of Appeals found that the trial court did not 
exceed its subject-matter jurisdiction under Georgia law by legitimating T.C.F. Atwell v. Atwell, 
730 So. 2d 858, 860 (Fla. 1st DCA 1999).” 
 
 12. “When Appellant’s jurisdictional argument was ultimately unsuccessful, it was 
raised and litigated in the Georgia proceeding; therefore, res judicata precludes Appellant from 
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using the same grounds to collaterally attack the Georgia judgment in a Florida court. Id.; Kelley 
v. Kelley, 147 So. 3d 597, 602 (Fla. 4th DCA 2014) (holding that ‘collateral attacks wilt against 
judgments involving parties who have had their day in court’).” 
 
 13. “This court is sensitive to the effect the Georgia court’s final decision has had on 
Appellant, and acknowledges that, while Appellant entered into the stipulation voluntarily and 
while represented by counsel, he may not have foreseen the possibility of T.C.F. becoming 
Pearce’s legitimate child.” 
 
 14. “However, this court cannot conclude that the magistrate’s recommended report 
was clearly erroneous, or that the trial court abused its discretion in adopting it.” 
 
Fahey v. Fahey, 41 FLW D1712 (Fla. 1st DCA 2016) 


 


Second District 
 


 
TRIAL COURT ERRED IN SUMMARILY DENYING FORMER HUSBAND’S SECOND 
AMENDED SUPPLEMENTAL PETITION FOR MODIFICATION WHERE TRIAL 
COURT HAD STATED THAT IT WOULD “HEAR THE PETITION AT THE 
APPROPRIATE TIME” 
 
 Former husband appeals an order granting the former wife’s motion for contempt and 
denying the former husband’s second amended petition to modify alimony. The FJ was entered 
in August 2010. In August 2015, the former wife filed a third motion for contempt to enforce the 
FJ and a prior contempt order. The former husband filed a second amended supplemental 
petition to modify alimony and child support due to a substantial change in circumstances. At the 
hearing, the trial court stated it would only hear the former wife’s motion for contempt. The 
former husband’s second amended supplemental petition would be heard ‘at the appropriate 
time.” The District Court found: 
 
 1. “Despite the trial court’s indication that the former husband’s petition for 
modification would be considered at a future hearing, the final order on appeal summarily denies 
it.” 
 
 2. “This was error. Cf. Bolton v. Bolton, 462 So. 2d 587, 588 (Fla. 2d DCA 1985) 
(concluding that the trial court’s denial of a petition for modification of child support without an 
evidentiary hearing violated the former husband’s due process rights).” 
 
 3. “We reverse this portion of the order and remand for a hearing on the former 
husband’s petition for modification.” 
 
Boehm v. Boehm, 41 FLW D2657 (Fla. 2d DCA 2016) 
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ADMINISTRATIVE LAW JUDGE ABUSED DISCRETION AND DENIED FATHER 
DUE PROCESS BY LIMITING HEARING TO FORTY-FIVE MINUTES AND 
REFUSING TO GRANT A CONTINUANCE 
 
 The father appeals the final administrative support order entered after a hearing. The 
father and Vanda Insixiengmay have two children. The father has five other children, three from 
a prior marriage. In May 2014, the Department of Revenue mailed the father a notice advising 
him that DOR was initiating administrative action to establish child support for the two children 
with Ms. Insixiengmay. DOR then sent the father a proposed administrative support order setting 
a support obligation for the two children. The father, pro se, objected and DOR referred the 
matter to the Department of Administrative Hearings (DOAH.) DOAH set the matter for hearing 
and mailed the father a notice of hearing. The notice set the time and date but was silent as to any 
time constraints. The father obtained counsel who filed motion for continuance and the hearing 
was rescheduled. The father’s counsel also filed a motion to deviate from the child support 
guidelines, which, in pertinent part, sought  a credit for his three children from a prior marriage 
pursuant to Florida Department of Revenue ex rel. Marshall v. Smith, 716 So. 2d 333 (Fla. 2d 
DCA 1998), and Speed v. Florida Department of Revenue ex rel. Nelson, 749 So. 2d 510 (Fla. 2d 
DCA 1999), because the children spent nearly half of their overnights with the father and he 
provided actual support for them in addition to court ordered child support. The father attached a 
copy of the FJ which included a copy of the parenting plan. The parenting plan showed that the 
three children spent approximately 43% of their overnight stays with the father. The father’s 
motion was also supported by his financial affidavit and a proffered support guidelines 
worksheet that estimated what his obligation would be if the children did not have any 
overnights with him.  
 The hearing was held before an ALJ. Despite no time limits on the notice, the ALJ 
enforced a forty-five minute time limit on the hearing. First, the parties litigated a dispute 
concerning how the father’s income was to be calculated. The ALJ then stated, “We’re moving 
on. You’re the one who needs to conclude this hearing in the next fifteen minutes, and we have 
other issues that have been raised by the respondent, and I’m not going to not allow him to 
pursue them.” Despite this, the ALJ moved on to address the father’s motion for deviation from 
the guidelines. In ruling on the father’s request for credit pursuant to Smith and Speed, the ALJ 
opined that she would not be able to grant such a credit without the guidelines worksheet from 
the father’s divorce which resulted in court-ordered support for those children. Counsel asked for 
a continuance, ALJ denied it. Father’s counsel objected, arguing that the time provided for the 
hearing was insufficient and that he was not able to address the individual evidence he provided 
in support of his motion. DOR also objected to the time constraints because it was not afforded 
an opportunity to question the father’s employer with regard to the reduction in the father’s 
income. 
 Following the hearing, the ALJ entered a final administrative support order. The order 
denied the father’s request for credit under Smith and Speed, reasoning that in order “[t]o 
quantify the downward adjustment, [the father] would have to offer the guidelines worksheet 
used to establish his $200 per month support obligation, so that the calculation could have been 
recreated without the 43% timesharing adjustment factor[.]” The father argues on appeal that the 
ALJ abused its discretion in limiting the hearing to 45 minutes and denying his motion for a 
continuance. He further argues that the ALJ erred in finding that a copy of the support guidelines 
from his previous divorce was required in order to obtain a credit under Smith and Speed. 
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 1. “Article I, section 9 of the Florida Constitution provides: ‘No person shall be 
deprived of life, liberty or property without due process of law.’ ” 
 
 2. “Generally, due process is satisfied by notice and an opportunity to be heard. 
Ryan v. Ryan, 277 So. 2d 266, 274 (Fla. 1973).” 
 
 3. “ ‘[T]he opportunity to be heard must be “at a meaningful time and in a 
meaningful manner.” ’ Keys Citizens for Responsible Gov’t, Inc. v. Fla. Keys Aqueduct Auth., 
795 So. 2d 940, 948 (Fla. 2001) (quoting Mathews v. Eldridge, 424 U.S. 319, 333 (1976)).” 
 
 4. “This court reviews ‘whether a party was denied the opportunity to be heard for 
abuse of discretion.’ Dep’t of Children and Families v. T.S., 154 So. 3d 1223, 1226 (Fla. 4th 
DCA 2015) (citing C.K. v. Dep’t of Children & Family Servs., 88 So. 3d 975, 977 (Fla. 2d DCA 
2012)).” 
 
 5. “Trial courts enjoy broad discretion in ruling on motions for continuance. Neal v. 
Swaby, 975 So. 2d 431, 433 (Fla. 2d DCA 2007).” 
 
 6. “ ‘The same discretion is vested in the ALJ.’ Milanick v. Osborne, 6 So. 3d 729, 
730 (Fla. 5th DCA 2009) (citing Fla. Admin. Code R. 28-106.210).” 
 
 7. “ ‘However, the exercise of that discretion is not absolute.’ Neal, 975 So. 2d at 
433.” 
 
 8. “A reviewing court should consider the following factors when evaluating 
whether a trial court has abused its discretion in ruling on a motion for continuance: 


 1) whether the movant suffers injustice from the denial of the motion; 2) 
whether the underlying cause for the motion was unforeseen by the movant and 
whether the motion is based on dilatory tactics; and 3) whether prejudice and 
injustice will befall the opposing party if the motion is granted. 


Id. at 433 (quoting Baron v. Baron, 941 So. 2d 1235-36 (Fla. 2d DCA 2006)).” 
 
 9. “We sympathize with the ALJ’s efforts to expediently resolve this case, but on the 
record before this court, [the father] was denied due process by the arbitrary time constraint and 
refusal to grant a continuance.” 
 
 10. “DOR would not have suffered injustice or prejudice from continuing the hearing, 
[the father] had no prior notice that there would be a forty-five minute limitation on the hearing, 
and the motion was not based on dilatory tactics.” 
 
 11. “In fact, DOR also objected to the time limitations placed on the hearing.” 
 
 12. “We recognize that the hearing had been continued once before, but a single 
continuance granted because a party has recently obtained counsel does not, by itself, justify the 
denial of a second continuance under these circumstances.” 
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 13. “Further, the ALJ erred by denying [the father’s] request for a credit under Smith 
and Speed without considering the evidence submitted in support.” 
 
 14. “There are multiple calculations that may be utilized to determine the amount of 
such a credit. See Smith, 716 So. 2d at 334-35.” 
 
 15. “Even though one of those avenues was foreclosed this should not have been the 
end of the analysis.” 
 
 16. “Because the father was not afforded due process, on remand, the ALJ shall fully 
consider his request for a credit under Smith and Speed.” 
 
 17. “Accordingly, we reverse the administrative support order insofar as it denied [the 
father’s] request for a credit under Smith and Speed and remand to the ALJ to hold an additional 
hearing for reconsideration of the matter.” 
 
Harris v. Dep’t of Revenue o/b/o Insixiengmay, 41 FLW D1109 (Fla. 2d DCA 2016) 
 


Third District 


 


Fourth District 


TRIAL COURT VIOLATED WIFE’S DUE PROCESS RIGHTS WHEN IT 
SUMMARILY DENIED HER THE OPPORTUNITY TO PRESENT EVIDENCE OF A 
SUBSTANTIAL CHANGE IN CIRCUMSTANCES POSSIBLY MERITING 
MODIFICATION OF FINAL JUDGMENT OF DISSOLUTION  
 
 The former wife appeals the trial court’s summary denial of her Petition to Modify Final 
Judgment of Dissolution of Marriage, as well as the summary denial of her Motion in Limine 
and Motion to Enjoin. Appellant argues she was denied procedural due process. The District 
Court held: 
 
 1. “By failing to hold an evidentiary hearing on the petition and motions, the trial 
court violated Appellant’s due process rights.” 
 
 2. “Accordingly, we reverse and remand for an evidentiary hearing.” 
 
 3. “This Court reviews claims of this nature de novo. Vaught v. Vaught, 189 So. 3d 
332, 334 (Fla. 4th DCA 2016).” 
 4. “There was a denial of procedural due process in the instant case because the trial 
court summarily denied Appellant’s petition without holding an evidentiary hearing.” 
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 5. “Such a summary denial violates a petitioner’s right to be heard. Murphy v. 
Ridgard, 757 So. 2d 607, 608 (Fla. 5th DCA 2000).” 
 
 6. “The Fifth District Court of Appeal explained, ‘[t]he father is correct that his due 
process rights to notice and an opportunity to be heard were abridged by the summary denial of 
his petition [to modify final judgment of dissolution of marriage].’ Id.; cf. Swor v. Swor, 22 So. 
3d 790, 792-93 (Fla. 2d DCA 2009) (holding that it was error to grant a petition to modify a final 
judgment of dissolution without an evidentiary hearing).” 
 
 7.  “The trial court violated Appellant’s due process rights when it denied der the 
opportunity to present evidence of a substantial change in circumstances possibly meriting 
modification of the Final Judgment of Dissolution of Marriage.” 
 
 8. “Because the trial court erred in summarily denying Appellant’s petition and two 
motions, we reverse and remand for evidentiary hearings on each.” 
 
Sawaya v. Thompson, 41 FLW D2665 (Fla. 4th DCA 2016) 
 
 
TRIAL COURT ERRED IN DENYING WIFE AN EVIDENTIARY HEARING, ON HER 
MOTION IN LIMINE AND MOTION TO ENJOIN, TO RESOLVE DISPUTES OF 
FACT 
 
 The former wife appeals the trial court’s summary denial of her Petition to Modify Final 
Judgment of Dissolution of Marriage, as well as the summary denial of her Motion in Limine 
and Motion to Enjoin. Appellant argues she was denied procedural due process. The District 
Court held: 
 
 1. “By failing to hold an evidentiary hearing on the petition and motions, the trial 
court violated Appellant’s due process rights.” 
 
 2. “Accordingly, we reverse and remand for an evidentiary hearing.” 
 
 3. “This Court reviews claims of this nature de novo. Vaught v. Vaught, 189 So. 3d 
332, 334 (Fla. 4th DCA 2016).” 
 
 4.  “The trial court ... committed reversible error when it summarily denied 
Appellant’s two motions.” 
 
 5. “First, Appellant was entitled to an evidentiary hearing on her Motion in Limine 
to resolve whether Appellee did in fact allege that Appellant committed crimes, and, if so, 
whether Appellant committed the crimes.” 
 
 6. “As this Court explained in Sperdute v. Household Realty Corp., 585 So. 2d 1168 
(Fla. 4th DCA 1991), ‘the purpose of an evidentiary hearing is to allow a party to “have a fair 
opportunity to contest” the factual issues.... [I]t is reversible error for a trial court to deny a party 
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an evidentiary hearing to which he is entitled.’ Id. at 1169 (quoting Malzahn v. Malzahn, 541 So. 
2d 1359, 1360 (Fla. 4th DCA 1989)).” 
 
 7. “Second, Appellant also merited an evidentiary hearing on her Motion to Enjoin.” 
 
 8. “In the motion, Appellant argued that Appellee filed sham pleadings, and should 
be estopped from filing more.” 
 
 9. “A sham pleading is one that is ‘palpably or inherently false, and from the plain or 
conceded facts in the case, must have been known to the party interposing it to be untrue.’ Rhea 
v. Hackney, 157 So. 190, 193 (Fla. 1934).” 
 10. “Pursuant to Florida Rule of Civil Procedure 1.150, a court must conduct an 
evidentiary hearing to determine if a pleading is a sham.” 
 
 11. “The Third District Court of Appeal explained, ‘[t]o strike a pleading as a sham ... 
the trial court must conduct an evidentiary hearing.” 
 
 12. “The purpose of the hearing is to determine whether there are any genuine issues 
to be tried.’ Pacheco v. Wasserman, 701 So. 2d 104, 106 (Fla. 3d DCA 1997) (citation omitted).” 
 
 13. “Appellant was entitled to an evidentiary hearing on her Motion in Limine and 
Motion to Enjoin to resolve disputes of fact.” 
 
 14. “Because the trial court erred in summarily denying Appellant’s petition and two 
motions, we reverse and remand for evidentiary hearings on each.” 
 
Sawaya v. Thompson, 41 FLW D2665 (Fla. 4th DCA 2016) 
 


Fifth District 
 
TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW IN 
REQUIRING HUSBAND TO SUBMIT TO A PSYCHOSEXUAL EXAMINATION 
WHERE GOOD CAUSE WAS NOT ESTABLISHED AND THERE WAS NO FINDING 
THAT HUSBAND’S MENTAL CONDITION WAS IN CONTROVERSY 
 
 Petitioner seeks certiorari review of an order requiring him to submit to a psychosexual 
examination, which emanates from dissolution of marriage proceedings with Respondent. The 
trial court found it necessary that “a psycho-sexual evaluation is essential to enable the Court to 
adequately direct the Father’s contact with the children.” The Petitioner argues that good cause 
for the order was never established and that the trial court failed to make the finding that his 
mental condition was in controversy. The District Court found: 
 
 1. “We grant the petition for certiorari because the order under review departs from 
the essential requirements of the law, resulting in a miscarriage of justice.” 
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 2. “The order does not address either requirement, and [‘t]his alone may be 
sufficient to overturn the trial court’s order.’ Wade v. Wade, 124 So. 3d 369, 375 (Fla. 3d DCA 
2013).” 
 
 3. “Without a transcript of the hearing, we are unable to determine from the record 
before us whether sufficient evidence was presented to support these two requirements.” 
 
 4. “We also believe that the scope of the order is too broad.” 
 
 5. “The order requires that Petitioner undergo an examination without specifying 
what that entails in terms of, for example, ‘the length of the examination, the type of testing, or 
whether the testing is limited to “methods routine to the profession.” ’ Barry v. Barry, 159 So. 3d 
306, 308 (Fla. 5th DCA 1989)).” 
 
 6. “As this court explained in Maddox v. Bullard, 141 So. 3d 1264 (Fla. 5th DCA 
2014): 


The trial court’s order does not specify the manner, conditions, or scope of the 
examination, thereby, in effect, giving the psychologist ‘carte blanche’ to perform 
any type, and all manner, of psychological inquiry, testing, and analysis on 
Maddox for up to four continuous hours. This violates clearly established 
principles of law, resulting in a miscarriage of justice. 


Id. at 1266.” 
 
 7. “Accordingly, we grant the petition and quash the order under review.” 
 
 8. “We remand this case to the trial court for further proceedings.” 
 
 9. “If Respondent persists in her request for an examination, a hearing should be 
held and appropriate findings of fact made in accordance with this opinion.” 
 
Jordan v. Jordan, 41 FLW D566 (Fla. 5th DCA 2016) 


 
 


TRIAL COURT DEPARTED FROM ESSENTIAL REQUIREMENTS OF LAW BY 
DIRECTING WIFE TO SUBMIT TO PSYCHOLOGICAL EVALUATION WITHOUT 
MAKING FINDINGS THAT WIFE’S MENTAL HEALTH WAS IN CONTROVERSY 
AND THAT THERE WAS GOOD CAUSE FOR THE EXAMINATION -- FURTHER, 
LANGUAGE OF ORDER IS TOO BROAD BECAUSE IT DOES NOT IDENTIFY THE 
LENGTH OF THE EXAMINATION, TYPE OF TESTING, OR WHETHER TESTING IS 
LIMITED TO METHODS ROUTINE TO THE PROFESSION 
 
 The wife seeks certiorari review of a circuit court order directing her to submit to a 
psychological evaluation. The husband filed an unverified motion for psychological evaluation. 
After a hearing, the trial court granted the motion, explaining that the motion was granted 
because the wife was homeschooling the children. The District Court found: 
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 1. “ ‘Certiorari jurisdiction lies to review an order compelling a mental 
examination.’ J.B. v. M.M., 92 So. 3d 888, 889 (Fla. 4th DCA 2012).” 
 
 2. “However, certiorari relief can only be granted if the trial court’s order amounts to 
a departure from the essential requirements of the law, resulting in a miscarriage of justice. In re 
G.D., 870 So. 2d 235, 237 (Fla. 2d DCA 2004).” 
 
 3. “In this family law context, the essential requirements of the law relating to 
psychological evaluations are set forth in rule 12.360 of the Florida Family Law Rules of 
Procedure.” 
 
 4. “That rule provides that ‘Florida Rules of Civil Procedure 1.360 shall govern 
general provisions concerning the examination of persons in family law matters, except that 
examinations permitted under rule 1.360(a)(1) may include ... examinations involving ... mental 
condition....’ Rule 1.360(a)(1) provides that ‘[a] party may request any other party to submit to ... 
examination by a qualified expert when the condition that is the subject of the requested 
examination is in controversy.’ Fla. R. Civ. P. 1.360(a)(2).” 
 
 5. “At any hearing on the request for a compulsory examination, the party 
submitting the request has the burden of showing that both the ‘in controversy’ and ‘good cause’ 
prongs have been satisfied. In re G.D., 870 So. 2d at 237.” 
 
 6. “The burden of proof is heightened when the party subject to the request for an 
examination has not voluntarily placed that issue in controversy. Wade v. Wade, 124 So. 3d 369, 
373 n.3 (Fla. 3d DCA 2013).” 
 
 7. “The wife claims that the order in question should be quashed because: (1) the 
trial court made no findings that her mental health was in controversy; and (2) the language of 
the order is too broad because it does not identify the length of the examination, the type of 
testing, or whether the testing is limited to ‘methods routine to the profession.’ ” 
 
 8. “We agree.” 
 
 9. “The order in question states that, due to the fact that the wife homeschools the 
children, a psychological evaluation of the wife was warranted.” 
 
 10. “The order further states: 


 Since this Court denied the Husband’s Expedited Motion for Children to 
Attend Public School, and ordered that the children continue being homeschooled, 
by the Wife, the psychological evaluation should include determining if the Wife 
is capable of having successful and positive homeschooling environment and 
further, if she is capable of performing the duties effectively to continue 
homeschooling the children.” 


 
 11. “The trial court’s order does not address either the ‘in controversy’ or the ‘good 
cause’ requirements of rule 1.360.” 
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 12. “That fact alone is sufficient to overturn the trial court’s order. Wade, 124 So. 3d 
at 375 (citing Russenberger v. Russenberger, 639 So. 2d 963, 965 (Fla. 1994)).” 
 
 13. “Additionally, the wife correctly argues that the scope of the order is too broad.” 
 
 14. “Although the order narrows the subject matter of the evaluation to the wife’s 
ability to homeschool the children, it does not specify what that entails, such at the length of the 
examination, the type of testing, or whether the testing is limited to ‘methods routine to the 
profession.’ In re T.M.W., 553 So. 2d 260, 261 (Fla. 1st DCA 1989).” 
 
 15. “As we previously explained in Maddox v. Bullard, 141 So. 3d 1264 (Fla. 5th 
DCA 2014), the failure of an order to specify the manner, conditions, and scope of an 
examination effectively gives the psychologist ‘carte blanche’ to perform any type of 
psychological inquiry, testing, and analysis and, as such, an open-ended order departs from the 
essential requirements of the law, resulting in a miscarriage of justice.” 
 
 16. “Accordingly, we grant the wife’s petition and quash the trial court’s order.” 
 
Manubens v. Manubens, 41 FLW D1933 (Fla. 5th DCA 2016) 


 
 


REVERSE AND REMAND FOR NEW TRIAL REQUIRED WHERE THERE WAS A 22 
MONTH DELAY BETWEEN TRIAL AND ENTRY OF FINAL JUDGMENT 
MODIFYING TIMESHARING, PARENTAL RESPONSIBILITY AND CHILD 
SUPPORT, FINAL JUDGMENT WAS NEARLY VERBATIM RECITATION OF 
JUDGMENT PROPOSED AND FURNISHED EX PARTE BY MOTHER AND FINAL 
JUDGMENT WAS ENTERED IMMEDIATELY PRIOR TO TRIAL JUDGE’S 
RETIREMENT. 
 
 In July, 2008 Father filed paternity petition to establish paternity, which was never 
disputed, but parental responsibility, timesharing and child support of the parties’ two children 
was highly contested.  On August 15, 2011 after the trial on the Petition, the court entered an 
Interim Final Judgment, which established paternity, a parenting plan that included 
determinations of shared parental responsibility and timesharing, and child support of $178.58 
per week.  And amended final judgment was entered December 14, 2011, but neither timesharing 
nor child support were altered.  On February 21, 2012, Mother filed 3 pro se motions, two of 
which she sought to modify timesharing because it was not conducive to the stability of the 
minor children, and to amend or correct child support.  The parties proceeded to trial on the 
modification to timesharing and child support sought by Mother on March 1, 2013.  Eight and a 
half months later, on November 13, 2013, mother sent the trial court an ex parte letter together 
with a proposed final judgment.  The trial court took no action upon the letter except to file it and 
the proposed final judgment in the court file on August 27, 2014.  On October 1, 2014, 19 
months after the March 1, 2013 trial, Mother sent a second ex parte letter to the trial court 
begging that in enter a final judgment.  Additionally, both of Mother’s ex parte letters to the trial 
judge included allegations against Father, ranging from unflattering to scathing. 
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 On December 31, 2014 around the time the trial judge was retiring, the trial judge 
executed the final judgment. It was not identical to Mother’s ex parte proposed final judgment, 
but the differences between the two were insignificant or in Mother’s favor.  Father did not seek 
any post-judgment relief in the trial court before filing a notice of appeal.  The District Court 
held: 
 
 1. “An excessive delay between a trial and entry of final judgment may require 
reversal.  Whether a delay was ‘reasonable’ is evaluated on a case-by-case basis.’  A delayed 
ruling does not ,standing alone, justify setting aside a final judgment.  Rather, there must be 
‘delay plus an indication that something is seriously amiss on the merits’ to justify reversal for a 
new trial, ‘such as conflicts or inconsistencies between the trial court’s findings at the time of 
trial and the ultimate judgment, or significant findings not supported by the record.’” 
 
 2. “The twenty two month delay between the trial and the entry of the final judgment 
in this case, wherein the best interests of minor children were at issue, is ‘indefensible and 
intolerable.’  In domestic cases, when the best interests of children are being heard and 
determined, a ‘prompt disposition is vital.’” 
 
 3. “Further, the final judgment was entered just before the trial judge’s retirement 
and was a near-verbatim adoption of Mother’s ex parte proposed final judgment.  The ‘execution 
of a proposed order just before retirement’ and the ‘adoption of a proposed order verbatim’ are 
concerning.” 
 
 4. “Both of these circumstances exist in the instant case.  Hence there is reason to 
reverse the trial court’s final judgment and remand for new trial based upon the lengthy delay 
between trial and entry of the final judgment.” 
 
 5. “Had Father’s only grounds for appeal been the unreasonable delay between the 
trial and the final judgment, authority exists to deny the appeal for failing to provide the trial 
court with the opportunity to correct any error.  However, the additional circumstances of 
Mother’s ex parte communications with the trial court, the trial court’s adoption of Mother’s 
proposed  final judgment nearly verbatim, and the entry of the final judgment on the eve of the 
trial judge’s retirement distinguish [an earlier case] from the instant case.” 
 
 6. “Therefore, in this instance, father’s failure to seek rehearing is not fatal to his 
appeal.” 
 
Stanfield v. Marquis, 41 FLW D2420 (Fla. 5th DCA 2016) 
 
VIOLATION OF DUE PROCESS TO PROCEED WITH HEARING WITHOUT 
INCARCERATED HUSBAND WHO REQUESTED DISTRIBUTION OF CERTAIN 
PROPERTY AND WAS GRANTED LEAVE TO APPEAR TELEPHONICALLY AT 
HEARING, BUT DEPARTMENT OF CORRECTIONS DID NOT BRING HIM TO 
TELEPHONE AT APPOINTED TIME DUE TO CLERICAL ERROR. 
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 Incarcerated former husband appeals a final judgment dissolving his marriage, arguing he 
was denied due process when the final hearing was conducted without his telephonic presence.  
He was permitted to appear at final hearing telephonically, but because of a clerical error, the 
Department of Corrections did not bring him to the telephone at the time of the hearing, and the 
court held the hearing without him.  The District Court held: 
 
 1. “A prisoner involved in civil litigation has the right to be heard, but must take the 
initiative to secure the proper opportunity to appear telephonically.” 
 
 2. “Here, the former husband did all that was required of him.  Through no fault of 
his, or the trial court, his attendance was frustrated.” 
 
 3. “Accordingly, while we affirm the final judgment dissolving the marriage, we 
reverse and remand for further proceedings consistent with the former husband’s due process 
rights in determining what, if any, personal property the former husband is entitled to receive.” 
 
Anderson v. Anderson, 41 FLW D2147 (Fla. 5th DCA 2016) 


 


E.  Final Judgments 


 
First District 


Second District 


Third District 


Fourth District 
 


Fifth District 
 


TRIAL COURT ERRED IN ENTERING FINAL DEFAULT JUDGMENT AFTER 
STRIKING OF HUSBAND’S PLEADINGS FOR FAILURE TO PROVIDE 
MANDATORY DISCLOSURE AND FOR NON-COMPLIANCE WITH COURT ORDER 
WITHOUT PROVIDING NOTICE OF TRIAL AND WITHOUT TAKING EVIDENCE 
 
 The husband appeals the entry of a default final judgment of dissolution of marriage after 
the trial court had struck his pleadings for failure to provide mandatory disclosure and for non-
compliance with court orders. The default final judgment included provisions concerning 
parental responsibility for the parties’ two minor children, timesharing, the parenting plan, child 
support, equitable distribution of marital assets and liabilities, and attorney’s fees. 
 
 1. “Although the record before us is limited, it is sufficient to establish that the final 
judgment was entered notwithstanding a lack of a notice of trial and the failure of the court to 
take evidence. Accordingly, we reverse.” 
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 2. “The striking of the husband’s pleadings did not obviate the need for the wife, 
Rowena Marie Gray-Leslie, to provide evidence to the court in support of her counter petition. 
Doane v. Doane, 279 So. 2d 46, 47 (Fla. 4th DCA 1973) (holding that in matters of custody and 
support, ‘there must be some evidence concerning the parents’ respective financial positions, the 
needs of the child, and most importantly the child’s welfare and best interests.’); see also Lopez 
v. Lopez, 920 So. 2d 1165, 1167 (Fla. 3d DCA 2006).” 
 
 3. “Furthermore, it is generally improper in a dissolution of marriage action to 
determine issues regarding the care and custody of minor children by entry of a default because 
the best interests of the children are the paramount consideration. See Childers v. Riley, 823 So. 
2d 246, 246-47 (Fla. 4th DCA 2002) (holding that issue of custody should not ordinarily be 
determined by entering default against one parent); Andrews v. Andrews, 624 So. 2d 391, 392 
(Fla. 2d DCA 1993).” 
 
 4. “Finally, although the trial court struck his pleadings, the husband was entitled to 
a notice of trial and an opportunity to be heard. See De La Torre v. Queija, 702 So. 2d 293, 294 
(Fla. 3d DCA 1997) (holding that trial court erred in granting former wife’s modification of child 
support because, notwithstanding entry of default, former husband should have still been 
afforded opportunity to be heard and present evidence at hearing regarding amount of his child 
support obligation); Levine v. Del Am. Props., Inc., 642 So. 2d 32, 34 (Fla. 5th DCA 1994); Arca 
v. Arca, 606 So. 2d 768, 770 (Fla. 2d DCA 1992).” 
 
 5. “Default final judgment of dissolution of marriage vacated; reversed and 
remanded.” 
 
Leslie v. Gray-Leslie, 41 FLW D719 (Fla. 5th DCA 2016) 


 
 


REVERSE AND REMAND FOR NEW TRIAL REQUIRED WHERE THERE WAS A 22 
MONTH DELAY BETWEEN TRIAL AND ENTRY OF FINAL JUDGMENT 
MODIFYING TIMESHARING, PARENTAL RESPONSIBILITY AND CHILD 
SUPPORT, FINAL JUDGMENT WAS NEARLY VERBATIM RECITATION OF 
JUDGMENT PROPOSED AND FURNISHED EX PARTE BY MOTHER AND FINAL 
JUDGMENT WAS ENTERED IMMEDIATELY PRIOR TO TRIAL JUDGE’S 
RETIREMENT. 
 
 In July, 2008 Father filed paternity petition to establish paternity, which was never 
disputed, but parental responsibility, timesharing and child support of the parties’ two children 
was highly contested.  On August 15, 2011 after the trial on the Petition, the court entered an 
Interim Final Judgment, which established paternity, a parenting plan that included 
determinations of shared parental responsibility and timesharing, and child support of $178.58 
per week.  And amended final judgment was entered December 14, 2011, but neither timesharing 
nor child support were altered.  On February 21, 2012, Mother filed 3 pro se motions, two of 
which she sought to modify timesharing because it was not conducive to the stability of the 
minor children, and to amend or correct child support.  The parties proceeded to trial on the 
modification to timesharing and child support sought by Mother on March 1, 2013.  Eight and a 
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half months later, on November 13, 2013, mother sent the trial court an ex parte letter together 
with a proposed final judgment.  The trial court took no action upon the letter except to file it and 
the proposed final judgment in the court file on August 27, 2014.  On October 1, 2014, 19 
months after the March 1, 2013 trial, Mother sent a second ex parte letter to the trial court 
begging that in enter a final judgment.  Additionally, both of Mother’s ex parte letters to the trial 
judge included allegations against Father, ranging from unflattering to scathing. 
 On December 31, 2014 around the time the trial judge was retiring, the trial judge 
executed the final judgment. It was not identical to Mother’s ex parte proposed final judgment, 
but the differences between the two were insignificant or in Mother’s favor.  Father did not seek 
any post-judgment relief in the trial court before filing a notice of appeal.  The District Court 
held: 
 
 1. “An excessive delay between a trial and entry of final judgment may require 
reversal.  Whether a delay was ‘reasonable’ is evaluated on a case-by-case basis.’  A delayed 
ruling does not ,standing alone, justify setting aside a final judgment.  Rather, there must be 
‘delay plus an indication that something is seriously amiss on the merits’ to justify reversal for a 
new trial, ‘such as conflicts or inconsistencies between the trial court’s findings at the time of 
trial and the ultimate judgment, or significant findings not supported by the record.’” 
 
 2. “The twenty two month delay between the trial and the entry of the final judgment 
in this case, wherein the best interests of minor children were at issue, is ‘indefensible and 
intolerable.’  In domestic cases, when the best interests of children are being heard and 
determined, a ‘prompt disposition is vital.’” 
 
 3. “Further, the final judgment was entered just before the trial judge’s retirement 
and was a near-verbatim adoption of Mother’s ex parte proposed final judgment.  The ‘execution 
of a proposed order just before retirement’ and the ‘adoption of a proposed order verbatim’ are 
concerning.” 
 
 4. “Both of these circumstances exist in the instant case.  Hence there is reason to 
reverse the trial court’s final judgment and remand for new trial based upon the lengthy delay 
between trial and entry of the final judgment.” 
 
 5. “Had Father’s only grounds for appeal been the unreasonable delay between the 
trial and the final judgment, authority exists to deny the appeal for failing to provide the trial 
court with the opportunity to correct any error.  However, the additional circumstances of 
Mother’s ex parte communications with the trial court, the trial court’s adoption of Mother’s 
proposed  final judgment nearly verbatim, and the entry of the final judgment on the eve of the 
trial judge’s retirement distinguish [an earlier case] from the instant case.” 
 
 6. “Therefore, in this instance, father’s failure to seek rehearing is not fatal to his 
appeal.” 
 
Stanfield v. Marquis, 41 FLW D2420 (Fla. 5th DCA 2016) 
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F.  Judges and Special and General Magistrates 


 
First District 


 
TRIAL COURT DID NOT ABUSE ITS DISCRETION BY ADOPTING MAGISTRATE’S 
REPORT AND RECOMMENDATION THAT FORMER HUSBAND’S PETITION FOR 
RELIEF BE DISMISSED WITH PREJUDICE BECAUSE STIPULATION WAS NOT A 
TERMINATION OF PARENTAL RIGHTS, BUT INSTEAD A STIPULATION AS TO 
FORMER HUSBAND’S NON-PATERNITY, AND, ACCORDINGLY, THERE WAS NO 
LEGAL BASIS UPON WHICH TO VOID THE FINAL JUDGMENT OF DISSOLUTION 
 
 Appellant seeks relief from the trial court’s order that incorporated the findings and 
conclusions of the magistrate’s recommended report and denied Appellant’s exceptions to the 
report. During the parties’ divorce in Georgia in which both were represented by counsel, the 
parties stipulated that appellant was not the biological father of T.C.F. Paragraph 4 of the 
Georgia final judgment incorporated that stipulation: “Genetic testing has revealed that the 
husband is not the biological father of the minor child. The wife states that John Pierce [sic] is 
the biological father of the minor child. By stipulation of the parties, the Husband, Cole D. 
Fahey, shall have no parental rights or responsibilities regarding the minor child, [T.C.F.].” In 
2012 the appellee moved to Florida with the minor child. Pearce had filed a petition for 
legitimation and custody in Georgia, appellant and appellee remarried. Appellant moved to 
dismiss Pearce’s petition arguing that the court lacked subject-matter jurisdiction. The Georgia 
court denied the motion. Later, in Florida, appellant sought to void paragraph 4 of the Georgia 
final judgment and appellee filed a motion in agreement. The magistrate found that this 
stipulation was not a termination of parental rights, but a stipulation as to appellant’s non-
paternity. The parties’ exceptions to the report and recommendations of the magistrate were 
denied and the court issued an order incorporating the report. This appeal followed, the District 
Court held: 
 
 1. “A trial court reviews a magistrate’s report to ensure the magistrate’s findings are 
not clearly erroneous and that the magistrate has not misconstrued the law. Boykin v. Boykin, 843 
So. 2d 317, 320 (Fla. 1st DCA 2003).” 
 
 2. “Meanwhile, the trial court’s adoption of a magistrate’s report is reviewed for 
abuse of discretion. Brown v. Brown, 149 So. 3d 108, 110 (Fla. 1st DCA 2014).” 
 
 3. “Under Florida law, parental rights may only be terminated through adoption or 
the strict procedures set forth in chapter 39, Florida Statutes; thus, an agreement purporting to 
terminate parental rights is void as a matter of public policy. Casbar v. Dicanio, 666 So. 2d 
1028, 1029-30 (Fla. 4th DCA 1996).” 
 
 4. “However, stipulations or agreements concerning paternity can validly serve as 
the basis for a court’s paternity determination. See Daniel v. Daniel, 695 So. 2d 1253, 1254 (Fla. 
1997) (noting ‘the parties stipulated that Michael Daniel was not the biological father of the 
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child’); Nevitt v. Bonomo, 53 So. 3d 1078, 1080 (Fla. 1st DCA 2010) (noting that the trial court 
found Nevitt to be the biological father of the child ‘based upon an agreement between Mr. 
Nevitt and Ms. Bonomo’); L.S.H. v. P.L.H., 739 So. 2d 1264, 1265 (Fla. 2d DCA 1999) (‘L.S.H. 
acknowledged that P.L.H. was not the biological father of a child conceived and born during the 
marriage. While this stipulation is valid, the wife’s waiver of child support cannot bind the 
court.’ (emphasis added)).” 
 
 5. “Here, as noted by the magistrate, there is no suggestion in the final judgment of 
dissolution that the parties’ stipulation was a termination of parental rights, and there was also no 
‘Final Judgment of Termination of Parental Rights.’ ” 
 
 6. “Rather, the final judgment provided that, based on genetic test results showing 
that Appellant was not the biological father, the parties stipulated that Appellant ‘shall have no 
parental rights or responsibilities regarding the minor child.’ ” 
 
 7. “The stipulation can easily be interpreted as flowing from the discovery that 
Appellant was not T.C.F.’s biological father and reinforcing the well-settled principle that 
Appellant had no legal duty to support the child, ‘who is neither his natural nor his adopted child 
and for whose care and support he has not contracted.’ Daniel, 695 So. 2d at 1254 (quoting 
Albert v. Albert, 415 So. 2d 818, 820 (Fla. 2d DCA 1982)).” 
 
 8. “This non-paternity determination had no effect on T.C.F.’s status as a legitimate 
child, born during the parties’ valid marriage.” 
 
 9. “As held by the Florida Supreme Court in Daniel, ‘paternity and legitimacy are 
related, but nevertheless separate and distinct concepts,’ and a child’s legitimacy ‘will not be 
affected by a determination of paternity or any orders of support that may follow such a 
determination.’ 695 So. 2d at 1254-55.” 
 
 10. “Because T.C.F.’s legitimacy was not contested in the dissolution proceeding, 
Appellant remained T.C.F.’s ‘legal father,’ and T.C.F. remained legitimate. Id. at 1255.” 
 
 11. “However, while it may have been an error under Florida law for the Georgia 
court to conclude that Appellant was no longer the child’s legal father, its judgment is entitled to 
full faith and credit, because the Georgia Court of Appeals found that the trial court did not 
exceed its subject-matter jurisdiction under Georgia law by legitimating T.C.F. Atwell v. Atwell, 
730 So. 2d 858, 860 (Fla. 1st DCA 1999).” 
 
 12. “When Appellant’s jurisdictional argument was ultimately unsuccessful, it was 
raised and litigated in the Georgia proceeding; therefore, res judicata precludes Appellant from 
using the same grounds to collaterally attack the Georgia judgment in a Florida court. Id.; Kelley 
v. Kelley, 147 So. 3d 597, 602 (Fla. 4th DCA 2014) (holding that ‘collateral attacks wilt against 
judgments involving parties who have had their day in court’).” 
 
 13. “This court is sensitive to the effect the Georgia court’s final decision has had on 
Appellant, and acknowledges that, while Appellant entered into the stipulation voluntarily and 
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while represented by counsel, he may not have foreseen the possibility of T.C.F. becoming 
Pearce’s legitimate child.” 
 
 14. “However, this court cannot conclude that the magistrate’s recommended report 
was clearly erroneous, or that the trial court abused its discretion in adopting it.” 
 
Fahey v. Fahey, 41 FLW D1712 (Fla. 1st DCA 2016) 


 


Second District 


Third District 
 


Fourth District 


Fifth District 
 


G.  Miscellaneous 


 
First District 


Second District 


WIFE’S SECOND MOTION FOR RELIEF FROM JUDGMENT WAS NOT 
SUCCESSIVE WHERE FIRST MOTION WAS DENIED AS FACIALLY 
INSUFFICIENT AND NOT ADJUDICATED ON THE MERITS -- TRIAL COURT 
ERRED IN GRANTING FORMER HUSBAND’S MOTION TO DISMISS -- 
MOREOVER, FLORIDA COURTS HAVE PERMITTED SUCCESSIVE MOTIONS TO 
VACATE WHEN TO DO OTHERWISE “WOULD WORK AN INJUSTICE,” AND 
WIFE’S SECOND MOTION, WHICH INCLUDED SUPPORTING AFFIDAVITS AND 
MATERIALS, ALLEGED COLORABLE ENTITLEMENT TO RELIEF ON GROUND 
THAT PARTIES WERE NEVER RESIDENTS OF FLORIDA, THAT FORMER 
HUSBAND FRAUDULENTLY MISREPRESENTED ASSETS IN HIS FINANCIAL 
AFFIDAVIT, AND THAT WIFE’S FAILURE TO RESPOND TO FLORIDA PETITION 
WAS RESULT OF EXCUSABLE NEGLECT 
 
 The former wife appeals the orders denying her motions to set aside the final judgment 
dissolving her marriage to the former husband. The parties were married in New York in 2000 
and resided there until their separation in 2013. When the former husband initially filed for 
divorce he did so in New York, but voluntarily dismissed that petition when the former wife filed 
a petition for spousal support. The former husband then filed a petition for divorce in Florida, 
alleging jurisdiction based on the former wife’s Florida residency. The former wife did not file a 
response in Florida; instead she filed a new divorce petition in NY. The former husband obtained 
a clerk’s default against the wife in FL, and the trial court entered a FJ dissolving the marriage in 
September of 2014. 
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 In October of 2014, the former wife filed motions to set aside the FJ and for rehearing. 
The former husband filed  a motion to dismiss, arguing that the former wife’s motions were 
facially insufficient. The trial court agreed and denied the motions as legally insufficient. In 
February of 2015 the former wife filed a second, more detailed motion pursuant to Fla. R. Civ. P. 
1.540, seeking to set aside the FJ based on lack of subject matter jurisdiction, the former 
husband’s fraud, and excusable neglect. The former wife alleged that the parties were never 
residents of FL within the meaning of section 61.021, Fla. Stat. (2014), that the former husband 
fraudulently misrepresented assets in his financial affidavit, and that her failure to respond was 
the result of excusable neglect. The former husband filed a motion to dismiss, alleging that the 
former wife’s motion to set aside the FJ was successive. The former husband argued that all 
issues contained had already been addressed and adjudicated when the trial court denied the 
former wife’s initial 1.540 motion. The trial court agreed, granted the former husband’s motion, 
and dismissed the former wife’s motion as successive. The District Court found: 
 
 1. “This was error.” 
 
 2. “We affirm without comment the first order denying the former wife’s motion as 
legally insufficient, which is the subject of the appeal in case number 2D15-149.” 
 
 3. “However, because we hold that the second motion to set aside the final judgment 
was facially sufficient and not successive, we reverse.” 
 
 4. “We review an order denying a motion to vacate a default judgment for abuse of 
discretion. Szucs v. Qualico Dev., Inc., 893 So. 2d 708, 710 (Fla. 2d DCA 2005).” 
 
 5. “Florida has ‘a strong preference for lawsuits to be determined on the merits[,] 
and ... courts should liberally set aside defaults under appropriate circumstances.’ Geer v. 
Jacobsen, 880 So. 2d 717, 720 (Fla. 2d DCA 2004).” 
 
 6. “Any reasonable doubt ‘should be resolved in favor of setting aside the default.’ 
Szucs, 893 So. 2d at 710.” 
 
 7. “A second motion for relief from judgment is improper if it attempts to relitigte 
issues decided by a previous order. See Paul v. Wells Fargo Bank, N.A., 68 So. 3d 979, 985 (Fla. 
2d DCA 2011).” 
 
 8. “However, because the first motion was denied as facially insufficient, none of 
the former wife’s claims were adjudicated on the merits.” 
 
 9. “Accordingly, the second motion was not successive, and it was error for the 
court to grant the former husband’s motion to dismiss. See Dep’t of Transp. v. Bailey, 603 So. 2d 
1384, 1387 (Fla. 1st DCA 1992) (holding that the denial of the first motion for relief from 
judgment, where a jurisdictional argument was raised but not actually adjudicated, did not 
preclude review of the second motion, which reasserted movant’s position more clearly).” 
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 10. “Moreover, Florida courts have permitted successive motions to vacate when to 
do otherwise ‘would work an injustice.’ Paul, 68 So. 3d at 985 (quoting Crocker Invs., Inc. v. 
Statesman Life Ins. Co., 515 So. 2d 1305, 1307 (Fla. 3d DCA 1987)).” 
 
 11. “In both motions to vacate, the former wife raised the trial court’s lack of subject 
matter jurisdiction over the proceedings.” 
 
 12. “She argued that neither she nor the former husband was a Florida resident within 
the meaning of section 61.021 but instead that each is a resident of the State of New York.” 
 
 13. “In her second motion, which included supporting affidavits and materials, the 
former wife specifically alleged that both parties were registered to vote in New York, that they 
maintained their primary marital residence in New York, that the former husband was employed 
in New York throughout the marriage, and that their property in Florida was merely a vacation 
home.” 
 
 14. “From our limited record, it appears that the former husband’s residency claim is 
based entirely on the former wife’s Florida driver’s license, which can be used to corroborate 
residency pursuant to section 61.052(2).” 
 
 15. “However, the possession of a Florida driver’s license alone is not irrefutable 
evidence of Florida residency. See, e.g., Beaucamp v. Beaucamp, 508 So. 2d 419, 421 (Fla. 2d 
DCA 1997) (holding that the wife, who possessed a Florida driver’s license, did not satisfy the 
residency requirement when she had not expressed a desire to stay in Florida until shortly before 
she filed her dissolution petition); Sragowicz v. Sragowicz, 591 So. 2d 1084, 1084 (Fla. 3d DCA 
1991) (holding that the former wife was not a resident of Florida for purposes of section 61.021 
even though she possessed a Florida driver’s license).” 
 
 16. “Should the former wife prove her claims regarding the residency of the parties at 
an evidentiary hearing, the default judgment of dissolution should be set aside as void. See 
Mannino v. Mannino, 980 So. 2d 575, 577 (Fla. 2d DCA 2008) (‘A judgment entered by a court 
which lacks subject matter jurisdiction is void and subject to collateral attack under rule 1.540 at 
any time.’ (quoting McGhee v. Biggs, 974 So. 2d 524, 526 (Fla. 4th DCA 2008))).” 
 
 17. “After reviewing the motion and record on appeal, we conclude that the former 
wife’s second motion to vacate the default judgment was facially sufficient and alleged a 
colorable entitlement to relief.” 
 
 18. “Accordingly, we reverse and remand for a formal evidentiary hearing on the 
motion. See In re Guardianship of Schiavo, 800 So. 2d 640, 644 (Fla. 2d DCA 2001) (‘A motion 
for relief from judgment should not be summarily dismissed without an evidentiary hearing 
unless its allegations and accompanying affidavits fail to allege “colorable entitlement” to relief.’ 
(quoting Dynasty Exp. Corp. v. Weiss, 675 So. 2d 235, 239 (Fla. 4th DCA 1996))).” 
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 19. “On remand, the trial court should permit discovery prior to the hearing as the 
parties may require. See Novastar Mortg., Inc. v. Bucknor, 69 So. 3d 959, 960 (Fla. 2d DCA 
2011).” 
 
Minda v. Minda, 41 FLW D1049 (Fla. 2d DCA 2016) 
 


Third District 
 
TRANSFER OF POST-DISSOLUTION CUSTODY CASE FROM FAMILY DIVISION 
TO UNIFIED FAMILY COURT COMPLEX LITIGATION DIVISION PURSUANT TO 
ADMINISTRATIVE ORDER UPON MOTHER’S FILING OF PRIVATE PETITION 
FOR DEPENDENCY - ALTHOUGH COURT HAS PREROGATIVE TO OVERRULE 
NATURAL WORKINGS OF ADMINISTRATIVE ORDER, COURT EXERCISES 
DISCRETION TO DENY FATHER’S MOTION TO ENFORCE MANDATE FOR 
FAMILY DIVISION JUDGE TO HEAR CROSS-PETITIONS FOR MODIFICATION OF 
CHILD CUSTODY WHERE COURT IS ADVISED THAT CASE IS LIKELY TO 
PROGRESS MORE QUICKLY IN UNIFIED FAMILY COURT 
 


After the mother in this post-dissolution child custody case unsuccessfully sought the 
recusal of the learned family division trial judge assigned to the custody dispute and soon 
thereafter succeeded on a petition for certiorari relief to this Court, which we expedited, granted 
the relief sought, and remanded with instructions to the assigned judge to hear the pending cross-
petitions for modification of child custody “forthwith,” the mother has derailed the evidentiary 
hearings she so urgently sought in her petition for certiorari relief by filing a private petition for 
dependency just twelve days before the date scheduled for the hearings. 
 The mother’s filing of this private dependency petition, has triggered Administrative 
Order 03-15, which automatically caused the transfer of this custody case to the Unified Family 
Court Complex Litigation Division and a new judge. The dependency petition seeks the same 
relief as the mother’s family court cross-petition for modification which was twelve days from 
being heard--removal of the child from the temporary custody of the father and placement in the 
care and custody of the mother. The District Court found: 
 
 1. “We have the prerogative to overrule the natural workings of this administrative 
order as it pertains to this case. See Muehleman v. State, 3 So. 3d 1149, 1161-62 (Fla. 2009) 
(‘[A]dministrative orders of judicial assignment “do not limit the lawful authority of any judge of 
the court, nor do they bestow rights on litigants.” ’) (quoting Rodriguez v. State, 919 So. 2d 
1252, 1278 (Fla. 2005)); Anderson v. Wagner, 955 So. 2d 586, 590 (Fla. 5th DCA 2006) 
(‘Subject only to substantive law relating to disqualification of judges, litigants have no right to 
have, or not have, any particular judge of a court hear their cause….’).” 
 
 2. “In fact, we would be inclined to do so for the purpose of vindicating the authority 
of this Court. 
 
 3. “In this case, however, we make an exception in what we believe to be the best 
interests of the child.” 
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 4. “The child will be eight years old on May 1 of this year.” 
 
 5. “He has been a pawn in the post-dissolution gamesmanship in which his parents 
have engaged for nearly a quarter of his young life.” 
 
 6. “In a response to the motion to enforce mandate filed at our request by the 
General Counsel to the Circuit Court, we have been advised that the family court judge had 
released the time he had previously set aside to try this case and could not reach the case again 
until June.” 
 
 7. “On the other hand, the Unified Family Judge has set both an arraignment in the 
dependency case and a status conference to set a trial date in the custody case for late this 
month.” 
 
 8. “With no disrespect to the family court judge who was at the ready to resolve the 
disputes between the former spouses in this case, we are advised that the case is likely to 
progress more quickly in the Unified Family Court. For this reason, we exercise our discretion to 
deny the father’s motion to enforce this Court’s mandate in favor of a speedy resolution which 
would be in the child’s best interests.” 
 
 9. “This opinion should not be read to express any opinion of this Court on the 
resolution of the matters before it.” 
 
 10. “Motion denied.” 
 
Wolfson v. Wolfson, 41 FLW D468 (Fla. 3d DCA 2016) 
 
INTERVENOR’S CLAIM DID NOT SURVIVE PARTIES’ VOLUNTARY DISMISSAL 
OF DISSOLUTION OF MARRIAGE PROCEEDINGS 
 
 The wife seeks a writ prohibiting further proceedings in this dissolution of marriage case, 
which she and her husband recently voluntarily dismissed. Prior to the voluntary dismissal, the 
trial court granted MSP Recovery Services, LLC, the right to intervene in the action to assert its 
claim to a portion of any equitable distribution to the wife of any interest in MSP Recovery. MSP 
Recovery contends that its claim as intervenor survived the voluntary dismissal of the case. The 
District Court held: 
 
 1. “MSP Recovery is incorrect.” 
 
 2. “As this Court stated in State v. Florida Workers’ Advocates, 167 So. 3d 500, 
505-06 (Fla. 3d DCA 2015), ‘the rights of an intervenor are conditional in that they exist only so 
long as the litigation continues between the parties.’ (quoting Envtl. Confed’n of Sw. Fla. v. IMC 
Phosphates, Inc., 857 So. 2d 207, 211 (Fla. 1st DCA 2003)).” 
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 3. “Therefore, MSP Recovery’s claims did not survive the parties’ voluntary 
dismissal of the dissolution of marriage action.” 
 
 4. “The trial court is enjoined and prohibited from conducting further proceedings in 
this case.” 
 
 5. “Petition granted; writ withheld.” 
 
Claflin v. Claflin, 41 FLW D2239 (Fla. 3d DCA 2016) 


 
Fourth District 


 
Fifth District 


 
 


XI.  MISCELLANEOUS MATTERS 


 


A.  Tax Considerations 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
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B.  Injunctions 


 
First District 


Second District 


Third District 


TRIAL COURT IMPROPERLY ENTERED ORDER TEMPORARILY ENJOINING 
IMPLEADED THIRD-PARTY DEFENDANT FROM DISPOSING OF ANY OF ITS 
ASSETS WITHOUT COURT ORDER OR AGREEMENT WITHOUT REQUIRING 
POSTING OF BOND 
 
 In this dissolution of marriage case between the appellee/wife and the husband, the trial 
court entered an order temporarily enjoining the impleaded third party defendant, CJM Partners, 
LLC from disposing of any of its assets without court order or agreement. That order was entered 
without requiring the posting of a bond by Appellee. CJM moved to dissolve the temporary 
injunction for this reason. A hearing on the motion to dissolve was held on September 11, 2015. 
During the hearing, the court orally ruled that it was granting CJM’s motion to dissolve the 
injunction. However, the written order conflicted with the oral pronouncement, by its express 
language it continued to prohibit CJM from disposing any of its assets without further court 
order or agreement. Thus, the written order did not grant the motion to dissolve, but rather 
denied the motion to dissolve, keeping the temporary injunction in place and doing so without 
requiring the posting of a bond. The District Court held: 
 
 1. “We have jurisdiction pursuant to Florida Rule of Appellate Procedure 
9.130(3)(B).” 
 
 2. “We reverse the order upon our determination that the temporary injunction was 
entered in violation of Florida Rule of Civil Procedure 1.610(b), which provides: ‘No temporary 
injunction shall be entered unless a bond is given by the movant in an amount the court deems 
proper, conditioned for the payment of costs and damages sustained by the adverse party if the 
adverse party is wrongfully enjoined.’ ” 
 
 3. “The trial court’s issuance of a temporary injunction without setting a bond and 
requiring its posting, pursuant to rule 1.610(b), was an abuse of discretion. City of Sunny Isles 
Beach v. Temple B’Nai Zion, Inc., 43 So. 3d 904 (Fla. 3d DCA 2010).” 
 
 4. “We reverse the order on appeal, with one exception.” 
 
 5. “We affirm that portion of the order which, as stipulated to by CJM, Minerva Di 
Giacomo, and Jesus Arancibia, provided that CJM may ‘transfer the shares of Futsal Center, 
LLC in connection with a settlement agreement in case no. 15-5298 CA40’ and which further 
provided that ‘[a]ll settlement due under the settlement terms shall be held in escrow by 
Zumpano Castro trust account and there shall be no disbursements absent court order.” 
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CJM Partners, LLC v. Di Giacomo, 41 FLW D466 (Fla. 3d DCA 2016) 


 


Fourth District 


TRIAL COURT ERRED IN DENYING FATHER’S MOTION TO VACATE AMENDED 
FINAL JUDGMENT FOR PROTECTION AGAINST DOMESTIC VIOLENCE WHICH 
AWARDED 100 PERCENT TIMESHARING WITH CHILD TO MOTHER, 
ALTHOUGH FATHER WAS PRIMARY RESIDENTIAL PARENT PRIOR TO ENTRY 
OF AMENDED JUDGMENT, WHERE AMENDED JUDGMENT WAS ENTERED SUA 
SPONTE WITHOUT NOTICE TO FATHER AND WHERE ISSUE OF CUSTODY WAS 
NOT ARGUED OR RULED UPON AT HEARING LEADING UP TO ORIGINAL 
JUDGMENT 
 
 The trial court denied the father’s motion to vacate the amended final judgment and this 
appeal followed. The original judgment entered in this case made no provision for a change in 
timesharing with the minor child. However, without notice to appellant or any pleadings to 
amend the judgment for such relief, the trial court sua sponte entered an amended judgment that 
awarded one-hundred percent timesharing to appellee. At the hearing on appellant’s motion to 
vacate the amended final judgment, the trial court stated that the amended judgment merely 
corrected a “clerical error.” Before the amended judgment was entered, appellant was the 
primary residential parent for the child. Father argued that the amended judgment should be 
vacated as void because it was entered without notice or an opportunity to be heard. The District 
Court found: 
 
 1. “We reverse the trial court’s order denying appellant’ motion to vacate the 
amended final judgment of injunction for protection against domestic violence.” 
 
 2. “Appellant’s motion to vacate stated a preliminary basis for relief by alleging that 
the amended judgment should be vacated as void because it was entered without notice or an 
opportunity to be heard. See Rodriguez v. Santana, 76 So. 3d 1035, 1037 (Fla. 4th DCA 2011) 
(holding in a paternity case that the trial court erred in summarily denying the mother’s motion 
for relief from judgment where the trial court violated her due process right to notice and an 
opportunity to be heard before rendering judgment).” 
 
 3. “[T]he transcript of the hearing leading up to the original judgment shows that the 
issue of custody was not argued or ruled upon at the hearing.” 
 
 4. “Because the trial court erred in summarily denying appellant’s motion to vacate 
the amended final judgment, we reverse the order and remand for further proceedings.” 
 
Butler v. Cabassa, 41 FLW D595 (Fla. 4th DCA 2016) 
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Fifth District 
 


C.  Privilege and Work Product 


 
First District 


Second District 


Third District 


Fourth District 


Fifth District 
 
 


D.  Contempt and Sanctions  


 
First District 


Second District 


CONTEMPT ORDER THAT OPERATES PROSPECTIVELY, BY ORDERING 
AUTOMATIC COMMITMENT IN THE EVENT OF FUTURE NONCOMPLIANCE 
WITHOUT REQUIRING ADDITIONAL HEARING, VIOLATES DUE PROCESS 
 
 The former husband appeals a civil contempt order entered by the circuit court following 
his failure to abide by the terms of the marital settlement agreement between the former husband 
and his former wife. 


Pursuant to the equitable distribution in the agreement, the wife was to transfer her fifty 
percent interest in the corporation to the husband and, in return, the husband was required to pay 
to pay the wife $210,000. Then the husband was required to pay annual alimony of $125,000 and 
to maintain a life insurance policy providing a $1,000,000 benefit payable to the wife. The 
husband made the ED payment but 3 years in was approximately $310,000 behind on alimony 
payments and $45,000 behind on premium payments. The parties stipulated to the entry of a 
judgment for arrearages. When the husband did not pay this judgment, the wife sought a civil 
contempt order. The court found that the husband had an ability to pay $11,416.67 per month 
toward his current obligations and past arrearages. Only $1,000 of this amount is a payment on 
the arrearage that exceeds $350,000 and continues to accrue interest. The court found that the 
husband was willfully refusing to pay this obligation. However, the order then states: 


 Former Husband shall be, and he is hereby, adjudicated to be in civil 
contempt for his willful failure and refusal to pay the permanent alimony required 
of him by the Final Judgment of Dissolution of Marriage, and he is hereby 
sentenced to report to the Pinellas County Jail without further order, upon 
payment of the sum of $11,416.67 per calendar month (and not later than the 15th 
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day of each calendar month) to Former Wife or to the Sheriff of Pinellas County, 
Florida, for transmission to Former Wife. If Former Husband has not purged 
himself of said contempt within the time frame specified in this paragraph, he 
shall report to the Pinellas County Jail on the 16th day of each and every month 
beginning January 16, 2014, at 5:00 p.m., then and there to commence serving 
said sentence. Should Former Husband fail to purge himself of said contempt 
prior to the commencement of his sentence, and he should fail to report to the 
Pinellas County Jail as required by this order, an order for the instant[ ]arrest of 
Former Husband shall be issued without further hearing. This is a continuing and 
monthly purge amount until Former Husband is current in all alimony payments 
and arrearages. 


The District Court held: 
 


1. “Although there probably are enforcement remedies available either in Florida or 
California that could assist Ms. Jemal in collecting what is due to her, this civil contempt order 
must be reversed.” 


 
 2. “To this point [that the court found that the husband was willfully refusing to pay 
this obligation], the circuit court’s order is supported by competent substantial evidence, and the 
amount of the payment ordered appears to be within the court’s discretion.” 
 
 3. “Although it seems unlikely that Mr. Bryan will actually travel from California to 
Pinellas County to turn himself into the county jail to serve his six month sentence, it is beyond 
dispute that incarceration cannot be imposed as a sanction for civil contempt in such a 
prospective fashion.” 
 


4. “In Bowen v. Bowen, 471 So. 2d 1274, 1277-79 (Fla. 1985), the supreme court set 
out the proper procedures for imposing contempt and held that ‘incarceration for civil contempt 
cannot be imposed absent a finding by the trial court that the contemnor has the present ability to 
purge himself of the contempt.’ (Emphasis added.)”  
 
 5. “Moreover, ‘due process requires that the contemnor be apprised of the nature of 
his contempt and that he be afforded an opportunity to be heard and defend the allegations 
leveled against him.’ Cokonougher v. Cokonougher, 543 So. 2d 460, 461 (Fla. 2d DCA 1989).” 
 
 6. “Thus, ‘a contempt order that operates prospectively, by ordering the automatic 
issuance of a committal order in the event of future noncompliance without requiring an 
additional hearing, violates due process and is improper.’ Id.” 
 
 7. “Accordingly, although we do not disturb the circuit court’s findings of fact, we 
reverse the order, striking all portions of the order after the phrase ‘ordered and adjudged’ on 
page thirteen.” 
 
 8. “On remand, the circuit court is permitted to take additional evidence as needed 
and shall fashion an order in compliance with the applicable law.” 
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Bryan v. Jemal, 41 FLW D343 (Fla. 2d DCA 2016) 
 
ERROR TO INCLUDE IN CONTEMPT ORDER CERTAIN PROVISIONS THAT 
EXPRESSLY OR IN SUBSTANTIVE EFFECT ENJOINED FORMER HUSBAND TO 
TAKE OR REFRAIN FROM TAKING CERTAIN ACTIONS WITH RESPECT TO HIS 
NONMARITAL PROPERTY -- REMEDIES WERE NOT REQUESTED BY FORMER 
WIFE’S MOTION FOR CONTEMPT OR ENFORCEMENT OR OTHERWISE 
PRESENTED TO COURT FOR RESOLUTION, AND FORMER HUSBAND WAS NOT 
GIVEN NOTICE THAT THESE MATTERS WERE TO BE LITIGATED 
 
 The former husband appeals from the circuit court’s order denying his supplemental 
petition for modification of alimony and granting the motion filed by his former wife for 
contempt and enforcement of the original judgment of dissolution of marriage and associated 
marital settlement agreement. The District Court held: 
 
 1. “Finding no reversible error in the denial of the former husband’s petition for 
modification, we affirm that portion of the order without further comment.” 
 
 2. “We also affirm, with two exceptions, that portion of the order that grants the 
former wife’s motion for contempt and enforcement and orders various measures to enforce the 
former husband’s obligations under the judgment and marital settlement agreement.” 
 
 3. “The two exceptions as to which we reverse relate to provisions of the order that 
expressly or in substantive effect enjoin the former husband to take or refrain from taking certain 
actions with respect to his nonmarital property.” 
 
 4. “Paragraph six of the order threatens the former husband with incarceration if he 
does not sell a home he maintains in Georgia and use the resulting proceeds to satisfy an alimony 
arrearage.” 
 
 5. “Paragraph nine enjoins him from transferring any of the property listed on his 
financial affidavit except for purposes of satisfying the alimony arrearage.” 
 
 6. “Neither of these injunctive remedies was requested by the former wife’s motion 
for contempt or enforcement.” 
 
 7. “These matters were not otherwise presented to the circuit court for resolution, 
and the former husband was not otherwise given notice that these matters were to be litigated.” 
 
 8. “The injunction to sell the Georgia home made its first appearance in the case in 
the circuit court’s oral ruling on the motion for contempt and enforcement, and the injunction 
concerning the property listed on the financial affidavit made its first appearance in the written 
order on appeal.” 
 
 9. “Although we recognize that trial courts have the authority to enforce alimony 
payments with injunctions, see, e.g., §61.11(1), Fla. Stat. (2015), the injunctive relief provided 
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by paragraphs six and nine of the order on appeal was never presented to the circuit court for 
decision.” 
 
 10. “Furthermore, the evidentiary record established at the hearing was not sufficient 
to support these injunctions--possibly because they were not issues to be litigated--and the order 
on appeal contains no statement of the reasons why these injunctions were entered.” 
 
 11. “Accordingly, we reverse the order as to the unrequested and unsupported 
injunctive relief ordered by paragraphs six and nine. See Fla. R. Civ. P. 1.610(c) (‘Every 
injunction shall specify the reasons for entry....’); Fla. Fam. L. R. P. 12.610(a) (indicating that 
rule 1.610 governs most family law injunctions unless otherwise specified); see also Hunter v. 
Hunter, 36 So. 3d 148, 150 (Fla. 2d DCA 2010) (explaining that injunctions that do not comply 
with rule 1.610 in dissolution proceedings require reversal); Guida v. Guida, 870 So. 2d 222, 225 
(Fla. 2d DCA 2004) (reversing injunctive provisions of a dissolution judgment because ‘a 
permanent injunction cannot be properly granted ... without formality of pleading, or 
presentation of proof, in the absence of waiver’ (quoting Scarbrough v. Meeks, 582 So. 2d 95 
(Fla. 1st DCA 1991))).” 
 
Rieder v. Rieder, 41 FLW D1899 (Fla. 2d DCA 2016) 
 


Third District 


Fourth District 


Fifth District 
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STATUTES, RULES, AND KEY CASE LAW YOU MUST KNOW 


STATUTES 


 
A. Fla. Stat.§ 44.104: Voluntary Binding Arbitration and Voluntary Trial 


Resolution 
B. Fla. Stat. § 61.079: Uniform Premarital Agreement Act  
C. Fla. Stat. § 732.702: Waiver of Spousal Rights 


 
RULES  


  A. Fla. Fam. L.R.P. 12.540: Relief from Judgment, Decrees, or Orders 
  B. Fla. R. Civ. P. 1.061: Choice of Forum 


 
SUPREME COURT CASES GOVERNING AGREEMENTS 


 A. Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015) 
B. Browning v. Poirier, 165 So.3d 663 (Fla. 2015) 
C. Crawford v. Barker, 64 So.3d 1246 (Fla. 2011) 
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E. Lashkajani v. Lashkajani, 911 So.2d 1154 (Fla. 2005) 
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J. Belcher v. Belcher, 271 So.2d 7 (Fla. 1972) 


 
ADDITIONAL KEY CASES  


A. Taylor v. Lutz, 134 So.3d 1146 (Fla. 1st DCA 2014) 
B. Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 2014) 


 B. McNamara v. McNamara, 40 So.3d 78 (Fla. 5th DCA 2010) 
C. Taylor v. Taylor, 1 So.3d 348 (Fla. 1st DCA 2009) 
D. Ledea-Genaro v. Genaro, 963 So.2d 749 (Fla. 4th DCA 2007) 
E. Francavilla v. Francavilla, 969 So.2d 522 (Fla. 4th DCA 2007) 
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F. Wakeman v. Dixon, 921 So.2d 669 (Fla. 1st DCA 2006) 
G. Wendel v. Wendel, 852 So.2d 277 (Fla. 2d DCA 2003) 
H. Petracca v. Petracca, 706 So.2d 904 (Fla. 4th DCA 1998) 
I. Hoffman v. Boyd, 698 So.2d 346 (Fla. 4th DCA 1997) 
J. Posik v. Layton, 695 So.2d 759 (Fla. 5th DCA 1997) 


 
MARITAL AGREEMENTS TOP TEN 


1. Contract laws govern the interpretation of marital agreements.  
 
All marital agreements, whether it be marital settlement agreements or pre or postnuptial 
agreements shall be construed and interpreted in the same manner as other contracts; 
rules of construction and extrinsic evidence shall only be used where the contract 
language is ambiguous. See Ledea-Genaro v. Genaro, 963 So.2d 749 (Fla. 4th DCA 
2007). However, courts will revise child support provisions of agreements when 
necessary if they deem that those provisions of the agreement are not in the best interests 
of the minor children. 


 
2. The stated meaning and purpose of a marital agreement can override existing laws. 


 
Parties are free to agree to obligations the trial court could not order in the absence of an 
agreement. See Taylor v. Lutz, 134 So.3d 1146, 1148 (Fla. 1st DCA 2014). 
 


3. Parol evidence may only be used as a last resort. 
 
Only after the trial court has decided that a marital agreement’s terms are ambiguous, 
may be the court admit parol evidence “to explain, clarify or elucidate the ambiguous 
terms.” Taylor v. Taylor, 1 So.3d 348 (Fla. 1st DCA 2009). 
 
When there is no ambiguity, the agreements are enforced as written. See Feliciano v. 
Munoz-Feliciano, 190 So.3d 232 (Fla. 4th DCA 2016).  
 


4. No specific waiver of growth or appreciation is needed.  
 
A broad waiver of growth or appreciation provisions is sufficient to waive a spouse’s 
claim to the enhanced value of the other spouse’s non-marital property that resulted from 
marital earnings. See Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th DCA 
2014), affirmed by 174 So.3d 983 (Fla. 2015).  
 


5. The standard of review for marital agreements is de novo. 
 


6. Casto v. Casto, 508 So.2d 330 (Fla. 1987) governs the challenging of prenuptial and 
postnuptial Agreements; they may be challenged on two different levels.    
 


  Level I:  An agreement may be set aside or modified upon establishing that it was 
reached under fraud, deceit, duress, coercion, misrepresentation, or overreaching. 
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  Level II:  The challenging spouse must establish that the Agreement makes an 
unfair or unreasonable provision for that spouse, given the circumstances of the parties. Once 
unfairness is established, a presumption arises that there was either concealment or a presumed 
lack of knowledge of the defending spouse’s finances at the time the agreement was reached. The 
burden then shifts to the defending spouse. The presumption can be rebutted upon a showing 
that: 
 


(a) the defending spouse made full, frank financial disclosure; 
 


or 
 


(b) the challenging spouse had a general knowledge of the character and 
extent of the other party’s assets and income. 


 
The test in this regard is the adequacy of the challenging spouse’s knowledge at the time 


of the agreement and whether the challenging spouse was prejudiced by the lack of information.  
 


7. The Casto test does not apply to litigated settlement agreements.  
 
Where a settlement agreement is reached after the initiation of litigation, parties 
challenging final judgments in divorce proceedings are not permitted to claim lack of 
knowledge. Macar v. Macar, 803 So.2d 707 (Fla. 2001). 


 
8. Uniform Premarital Agreement Act; Fla. Stat. §61.079 – Governs any premarital 


agreement executed on or after October 1, 2007 
 


• Requires a premarital agreement be in writing and signed by both parties; 
 


• Allows the parties to address all substantive rights in the agreement; 
 


• Provides that after marriage, a premarital agreement may only be amended, 
revoked or abandoned by a written agreement signed by both parties; and 


 
• Identifies the basis under which a premarital agreement is not enforceable.  


 
9. Some rights and interests can be waived; others cannot in prenuptial and 


postnuptial agreements  
 
Rights and interests that may be waived in prenuptial and postnuptial agreements are:  


- Post-Dissolution Attorney’s Fees 
- Elective Share 
- Equitable Distribution 
- Modification of Alimony (Rosenthal v. Rosenthal, 2016 WL 4751758 (Fla. 1st 


DCA 2016)) 
- Post-Dissolution Alimony  
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Rights and interests that may not be waived in prenuptial and postnuptial agreements are:  


- Temporary Support 
- Temporary Attorney’s Fees 
- Child Support  
- Child Custody 


 
10. Oral Agreements on the record must have both clients’ approval on the record.  


 
In order for the agreement read on the record to be enforceable, the agreement must be 
agreed to by the parties on the record; the judge must obtain clear and unequivocal assent 
to the agreement from each party on the record, and must also confirm that each party has 
discussed the agreement with their attorney and fully understands the terms. See 
Richardson v. Knight, 2016 WL 4016334 (Fla. 4th DCA 2016).  
 


THE SANCTITY OF CONTRACTS 


 There has been a definite shift away from the paternalistic court protecting the 
impecunious and uneducated spouse to an evolving attitude that a contract is a contract, is a 
contract. The contract means what it says and it will be enforced as written.  
 


The Fourth District authored a strong opinion in Ledea-Genaro v. Genaro, 963 So.2d 749 
(Fla. 4th DCA 2007). There, the Court recited a phrase that has become common place. 
“Prenuptial Agreements shall be construed and interpreted in the same manner as other contracts, 
with the court resorting to rules of construction and extrinsic evidence only where the contract 
language is ambiguous.” Id. at 752. The Court upheld the trial court’s determination that the 
prenuptial agreement ought to be enforced. The agreement provided that the Wife was not 
entitled to the sale proceeds of the marital home, any portion of the items purchased under an 
interior design contract using the Husband’s separate funds, any alimony, and the Husband was 
entitled to half of the wedding registry credits. The Court cited that the agreement was clear and 
unambiguous and did not require any parol evidence. The Court pointed out that the Wife 
worked in the finance industry and had a substantial income prior to the parties’ separation.  


 
 The Second District echoed the same sentiment in Murley v. Wiedamann, 25 So.3d 27 
(Fla. 2d DCA 2009). The Murley Court recognized that when interpreting a prenuptial contract, 
the Court must first examine the plain language of the contract for evidence of the parties’ intent. 
The Court also recognized that in construing the language of the contract, courts are to be 
mindful that the goal is to arrive at a reasonable interpretation of the text of the entire agreement 
in order to accomplish its stated meaning and purpose. This approach takes us far closer to the 
language of interpreting every day commercial contracts and farther from the protective language 
of years past.  
 


Although a trial court may be motivated to do what it considers to be fair and equitable, it 
retains no jurisdiction to rewrite the terms of a marital settlement agreement. Rocha v. 
Mendonca, 35 So.3d 973 (Fla. 3d DCA 2010). “When a court incorporates a settlement 
agreement into a final judgment or approves a settlement agreement by order and retains 
jurisdiction to enforce its terms, the court has the jurisdiction to enforce the terms of that 
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agreement….however, the extent of the court’s continuing jurisdiction to enforce the terms of the 
agreement is circumscribed by the terms of that agreement.”  Id. at 976, quoting Paulucci v. Gen. 
Dynamics Corp., 842 So.2d 797 (Fla. 2003). “Under the guise of enforcing the agreement, the 
trial court here impermissibly modified it.”  Id. at 974.  


 
 The Third District delivered a similarly strong message in Rotta v. Rotta, 34 So.3d 107 
(Fla. 3d DCA 2010). “The trial court’s ‘personal dislike’ for the terms of a settlement agreement 
is not a valid reason for directing a verdict against the defendant.” Id. at 107, citing Steiner v. 
Physicians Protective Trust Fund, 388 So.2d 1064 (Fla. 3d DCA 1980). “Courts may not rewrite 
a contract or interfere with the freedom of contract or substitute their judgment for that of the 
parties in order to relieve one of the parties from the apparent hardship of an improvident 
bargain.” Id., quoting Churchville v. GACS, Inc., 973 So.2d 1212 (Fla. 1st DCA 2008). “It is 
never the role of a trial court to rewrite a contract to make it more reasonable for one of the 
parties or to relieve a party from what turns out to be a bad bargain.”  Id., citing Barakat v. 
Broward County Hous. Auth., 771 So.2d 1193 (Fla. 4th DCA 2000).  
 
 The First DCA reached the same result in Seawell v. Hargarten, 28 So.3d 152 (Fla. 1st 
DCA 2010). The Seawell Court recognized that a property settlement agreement that has been 
incorporated into a final judgment of dissolution of marriage is non-modifiable, regardless of 
either party’s financial position. The court reversed the trial court, finding it did not have the 
authority to rewrite the parties’ agreement.  See also Adams v. Adams, 58 So.3d 340, 342 (Fla. 2d 
DCA 2011) (“A pure property settlement agreement like the one in this case is unmodifiable.”).  
 
 The Fourth District expressed similar holdings in Turchin v. Estate of Turchin, 16 So.3d 
1042 (Fla. 4th DCA 2009). There, the parties signed a prenuptial agreement ahead of their 1987 
marriage. The agreement provided for the manner of distribution of jointly held property based 
upon who funded the acquisition. The Husband funded acquisition of various parcels and the 
parcels and property were titled in joint names. The Husband died. The Wife claimed an interest 
in the properties and relied upon the gift presumption when property is purchased by one spouse 
but placed in both names. The court held that the gift presumption does not apply when the 
prenuptial agreement specifically designates how jointly held property is to be distributed. The 
trial court granted summary judgment in favor of the estate. The Fourth District affirmed, 
recognizing that a primary purpose of a prenuptial agreement is to modify or minimize the 
general discretion of a judge in doing equity between the parties. The agreement itself is intended 
to define the mutual equities, and the trial judge is not free to ignore its provisions or to render 
them ineffective.  
 
 The same result is found in Yeakle v. Yeakle, 12 So.3d 884 (Fla. 4th DCA 2009). At trial, 
the Husband’s lawyer read a stipulation into the record regarding the marital residence. The final 
judgment did not accurately reflect the terms of the stipulation. The Fourth District reversed. “A 
stipulation properly entered into and relating to a matter upon which it is appropriate to stipulate 
is binding upon the parties and upon the court.”  Id. at 885, quoting Steiner v. Steiner, 638 So.2d 
174 (Fla. 1st DCA 1994). The Court went on to hold that a trial judge does not have the authority 
to disturb a stipulation unless the stipulation is found to be ambiguous or in need of clarification, 
modification, or interpretation. No such circumstances existed to justify the trial court’s 
deviation from the parties’ stipulation.   
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Mediation agreements have been afforded similar treatment. In Wineglass v. Wineglass, 


48 So.3d 1003 (Fla. 5th DCA 2010), the Court held that because the Former Husband agreed to 
make monthly alimony payments in a mediated settlement agreement, he was not entitled to any 
relief from the final judgment entered in accordance with such agreement on appeal.  


 
In Schlifstein v. Schlifstein, 52 So.3d 841 (Fla. 2d DCA 2011), the Court held that a 


mediation agreement which was conditioned upon the Former Husband’s payment of $130,000 
to the Former Wife was void where “[t]he agreement clearly and unambiguously provided that it 
would be a nullity if Mr. Schlifstein was unable to make the $130,000 payment.” Id. at 842.  


 
In Palmer v. Palmer, 109 So.3d 257 (Fla. 1st DCA 2013), the Husband stipulated to a 


sum of money for his failure to obtain refinancing on the marital home within the time agreed to 
by the parties. A contract provision setting damages for delay in performance is not void as a 
matter of law. 


 
The Husband had multiple complaints in Rotolante v. Rotolante, 22 So.3d 684 (Fla. 5th 


DCA 2009). One complaint was that the trial court failed to include the statutory findings for 
alimony as required by Fla. Stat. §61.08. The Court recognized that the alimony and support 
payments were amounts set forth in the parties’ settlement agreement. Because the support 
amount was contractual in nature, there was no requirement for statutory findings. See also, 
Hannon v. Hannon, 740 So.2d 1181 (Fla. 4th DCA 1999) recognizing that the alimony statute 
does not displace a valid prenuptial agreement.   


 
Similarly, in Taylor v. Lutz, 134 So.3d 1146 (Fla. 1st DCA 2014), the Court found that 


the language of the parties’ agreement controlled over the bridge-the-gap alimony statute. In 
Taylor, the former husband was obligated under the marital settlement agreement, which was 
incorporated into the dissolution judgment, to pay Bridge-the-Gap alimony to the Former Wife 
for three years. Id. at 1147. The Former Husband argued that his obligation to pay alimony 
automatically ceased upon Former Wife’s remarriage, pursuant to Fla. Stat. §61.08(5), which 
states that an “award of bride-the-gap alimony terminates upon the death of either party or upon 
the remarriage of the party receiving alimony.”  However, the marital settlement agreement 
clearly and unambiguously states that Former Husband’s obligation is non-modifiable. Id. at 
1147. As such, the Court held the unambiguous language of the parties’ agreement controls and 
that Former Husband’s obligation to pay the Former Wife alimony did not terminate upon 
Former Wife’s remarriage. Id. at 1148. 


 
The Fourth District agreed with the general proposition in Taylor, holding that a party to 


a MSA may not invoke Florida’s supportive relationship statute in order to modify or terminate 
an alimony obligation where such action is clearly and unambiguously prohibited under the 
terms of the agreement. Elbaum v. Elbaum, 141 So.3d 658 (Fla. 4th DCA 2014).  


 
The Second District came to a similar conclusion in Herbst v. Herbst, 153 So.3d 290 


(Fla. 1st DCA 2014) finding that the former husband’s alimony obligation did not terminate 
upon the former wife’s remarriage because the martial settlement agreement obligated him to 
make alimony payments “continuing for the life of the Petitioner.” Id. The Court found that this 
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provision unambiguously obligated the former husband to pay the former wife alimony beyond 
the Former Wife’s remarriage, and therefore controlled over the application of Fla. Stat. 
§61.08(8).  


Notwithstanding all of the foregoing, courts will revise child support provisions of 
agreements when necessary. In Lampert v. Lampert, 57 So.3d 287 (Fla. 4th DCA 2011), the 
Court held that the child support provisions of a contract entered into between a Former Husband 
and a Former Wife were against the children’s best interests and therefore void.  


 
In Brown v. Brown, 68 So.3d 964 (Fla. 2d DCA 2011), the Court allowed a Former 


Husband to pay child support in an amount that was less than the amount agreed upon between 
the parties in their MSA reasoning that the court’s order did not reduce the amount of child 
support to be paid by the Former Husband pursuant to the parties’ MSA (which the Former 
Husband had no actual ability to pay) “but it permits him to avoid contempt or other enforcement 
action so long as he pays a reduced amount of child support while the remaining amount 
accumulates for later payment.” Id.  


 
In Comstock v. Comstock, 74 So.3d 1094 (Fla. 4th DCA 2011), the Court held that the 


parties’ mediation agreement was nonbinding and unenforceable as to child custody and child 
support issues until the agreement was determined to be in the best interests of the children. But 
see, Laussermair v. Laussermair, 55 So.3d 705 (Fla. 4th DCA 2011) (provision of MSA 
requiring Former Husband’s child support payment to be deposited into a college educational 
account upheld finding no public policy violation); Neville v. Neville, 34 So.3d 779 (Fla. 5th 
DCA 2010) (Former Husband was required to pay child support until child graduated from high 
school but not beyond age 19 pursuant to unambiguous written agreement). 


 
INTERPRETATION 


Contract laws govern interpretation of Marital Agreements  
 


Since marital agreements are contracts under Florida law, generally applicable principles 
of contract interpretation govern. Thus, interpretation of a marital agreement “begins with a 
review of the plain language of the agreement because the contract language is the best evidence 
of the parties’ intent at the time of the execution of the contract.” Taylor v. Taylor, 1 So.3d 348, 
350 (Fla. 1st DCA 2009); see also Murley v. Wiedamann, 25 So.3d 27 (Fla. 2d DCA 2009).  


 
“Where the terms of a marital settlement agreement are clear and unambiguous, the 


parties’ intent must be gleaned [only] from the four corners of the document.” Wrieden v. 
Wrieden, 117 So.3d 842, 843 (Fla. 4th DCA 2013). A term is ambiguous if it is “rationally 
susceptible to more than one construction.” Elias v. Elias, 152 So.3d 749, 752 (Fla. 4th DCA 
2014). 


 
In Chaphe v. Chaphe, 19 So.3d 1019 (Fla. 1st DCA 2009), the Mother filed a motion to 


hold the Father in contempt for failure to reimburse her for children’s educational expenses as 
required by the parties’ marital settlement agreement. The trial court determined the agreement 
was harsh and rewrote it. The First District reversed, holding that a marital settlement agreement 
is a contract subject to interpretation as any other. The Chaphe Court chastised the trial court by 
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stating that a court may not remake a marital settlement agreement under the guise of 
interpreting the agreement, even where an ambiguity exists.  


 
In Feliciano v. Munoz-Feliciano, 190 So.3d 232 (Fla. 4th DCA 2016), the Wife filed a 


motion to enforce the marital settlement agreement and determine the disposition of the sale 
proceeds from the marital home.  


 
The parties agreed in their MSA to sell the marital home and split any proceeds equally. 


They further agreed that “it is the goal of the parties to avoid paying shortfall or deficit in the 
event the outstanding balances on the mortgage on the Residence are greater than the proceeds of 
the sale.”   In accordance with the agreement, the Wife had exclusive use and occupancy of the 
marital home until its sale. She was also responsibility for paying the first mortgage on the 
property while her Husband was responsible for paying the HELOC, an installment loan, and 
alimony payments.  Each party was “entitled to credit or reimbursement from the other party’s 
share of the proceeds for half of the payments that he or she made on the first mortgage, 
HELOC, and the installment loan from the date of the divorce through the date of the sale.”   


 
 The trial court found that the Wife was entitled to all of the proceeds of the sale, but also 
found that she was entitled to additional funds and entered a judgment against the Husband.  


 
The appellate court reversed the trial court’s order and affirmed what other Courts have 


ruled time and time again; “courts are not to rewrite terms that are ‘clear and unambiguous.’”   
The appellate court held that the plain meaning of the contract is that the parties are entitled to a 
credit or reimbursement from the other party’s share of the proceeds from the sale of the house; 
there is no alternative source of funding, nor does the contract allow for a deficiency in the event 
the proceeds are insufficient to fully compensate the creditor spouse.  


 
Further proof that courts are going to enforce the written agreement without rewriting its 


terms can be found in Rose v. Rose, 8 So.3d 1251 (Fla. 4th DCA 2009). There, the marital 
settlement agreement unambiguously provided that child support would terminate upon the child 
reaching the age of majority. There was no provision that child support would continue through 
high school graduation if, in fact, the child was expected to graduate before age 19.  
 


Three months before one of the children reached the age of 18, the Mother brought a 
proceeding to modify the child support to require the father to continue to pay support until the 
child had graduated from high school. The trial court entered a summary judgment, concluding 
that the child’s passage to majority while still in high school constituted a substantial change not 
contemplated by the parties when they agreed to the MSA. The Fourth District reversed.  
 


“There is no ambiguity in the MSA and its consequent final 
judgment. The parties agreed that the occurrence of one of five 
singular events in the lives of a child – majority, marriage, death, 
high school graduation, or self-support, would terminate his duty 
of support. In their five alternatives, they specifically listed both 
majority and graduation. It is simply a fiction to hold that these 
parents “did not contemplate” their child reaching the age of 
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majority before graduation when they specifically listed that very 
event as a possible terminating event.”   


 
Consequently, there was no ambiguity and the parents’ mistake of law was not sufficient to 
rewrite the settlement. See also Ferguson v. Ferguson, 54 So.3d 553 (Fla. 3d DCA 2011) (where 
the language of a mediated marital settlement agreement was unambiguous, trial court could not 
void the real property provisions of the agreement due to changes in the economy which did not 
constitute an unanticipated circumstance within the doctrine of impossibility and could have 
been provided for in the agreement).  
 


As further evidence of the Courts’ inclination to enforce an agreement as written, the 
Third District confirmed that the Wife was not entitled to rescission of a mediated settlement 
agreement on the grounds of unilateral mistake. In Rachid v. Perez, 26 So.3d 70 (Fla. 3d DCA 
2010), the Court recognized that the Wife did not claim that any party mislead or induced her to 
enter into the agreement, but rather that her own attorney mislead or induced her. The Court held 
that the Wife had an obligation to read and know the legal parameters regarding the validity of 
the application of her prenuptial agreement prior to the mediation, and the Wife failed to 
demonstrate that denial of that relief would be inequitable. But see, Moree v. Moree, 59 So.3d 
205, 207 (Fla. 2d DCA 2011)(“A marital settlement agreement may be set aside when it is 
entered into as a result of mutual mistake, coercion, or duress.”). 
 
Contract laws govern interpretation of Prenuptial and Postnuptial Agreements  
 
 The Fourth District in Chipman v. Chipman, 975 So.2d 603 (Fla. 4th DCA 2008), once 
again recognized that a postnuptial agreement is subject to interpretation like any other contract, 
as did the Third District Court of Appeal in Riera v. Riera, 86 So.3d 1163 (Fla. 3d DCA 2012).  
 
 The same principles that control the construction of other contracts apply to the 
interpretation of a prenuptial agreement. Herpich v. Estate of Herpich, 994 So.2d 1195 (Fla. 5th 
DCA 2008). 
 
 Prenuptial Agreements do not differ from other agreements and should be construed and 
interpreted in the same manner as any other contract. Mulhern v. Mulhern, 446 So.2d 1124 (Fla. 
4th DCA 1984).  
 
 Most recently, in Colino v. Colino, 198 So.3d 1137 (Fla. 5th DCA 2016), the Court held 
reaffirmed that where a contract is clear and unambiguous, it must be enforced in accordance 
with its plain language.    
 
Parol Evidence and Ambiguous Agreements  
 


Marital Settlement Agreements:  
 
 Only after the trial court has decided that a marital agreement’s terms are ambiguous, 
may be the court admit parol evidence “to explain, clarify or elucidate the ambiguous terms.” 
Taylor v. Taylor, 1 So. 3d 348 (Fla. 1st DCA 2009); see also Teague v. Teague, 122 So.3d 938 
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(Fla. 4th DCA 2013). Such parol evidence may include “extrinsic evidence as well as the parties’ 
interpretation of the contract.” Wrieden, 117 So. 3d at 843.  
 


If the parties submit contradictory evidence regarding their intent, then the trial court 
must make factual findings regarding the parties’ intent. Taylor, 1 So. 3d at 350. 
 
 In determining the appropriate interpretation, “courts are to be mindful that ‘the goal is to 
arrive at a reasonable interpretation of the text of the entire agreement to accomplish its stated 
meaning and purpose.’” See Conway v. Conway, 111 So.3d 925 (Fla. 1st DCA 2013).  
 


What courts cannot do, however, is rewrite the parties’ agreement under the guise of 
interpreting it. Chaphe v. Chaphe, 19 So.3d 1019, 1023-24 (Fla. 1st DCA 2009) (“[A] court may 
not remake a settlement agreement under the guise of interpreting the agreement, even where an 
ambiguity exists.”). This is true even when the parties’ agreement is ambiguous. Id. 
 
 The First District addressed the issue of parol evidence in Syverson v. Jones, 10 So.3d 
1123 (Fla. 1st DCA 2009). There, the Court recognized that Florida courts allow parol evidence 
where there is a latent ambiguity. The Court defined a “latent ambiguity” as a situation where the 
language employed is clear and intelligible and suggests but a single meaning, but some extrinsic 
fact or extraneous evidence creates the necessity for interpretation, or a choice among two or 
more possible meanings. The trial court found that the prenuptial agreement contained two latent 
ambiguities. One involved a lack of a clear identifiable remedy if the Wife failed to pay all or 
most of the down payment on a house as the agreement required and further, whether a sham 
marriage constituted sufficient consideration for the agreement. The First District found that 
neither omission amounted to a latent ambiguity. Because there was no latent ambiguity, parol 
evidence was not admissible and the trial court erred in considering it as evidence of the parties’ 
intent. See Toussaint v. Toussaint, 107 So.3d 474 (Fla. 1st DCA 2013).  
 


The Fourth District reached the opposite result but based upon the same legal theory in 
Jones v. Treasure, 984 So.2d 634 (Fla. 4th DCA 2008). At issue was whether the proposed 
QDRO comported with the requirements of the marital settlement agreement. The Court 
recognized that, “as with any contract, where the terms of a marital settlement agreement are 
clear and unambiguous, the parties’ intent must be gleaned from the four corners of the 
document; it is only when a term in a marital settlement agreement is ambiguous or unclear that 
the trial court may consider extrinsic evidence as well as the parties’ interpretation of the 
contract to explain or clarify the language,” citing Levitt v. Levitt, 699 So 2d 755 (Fla. 4th DCA 
1997). Even though neither party argued for an evidentiary hearing, and each maintained that the 
language in question was not ambiguous, the appellate court found otherwise. It determined that 
there was ambiguity and reversed the court’s holding for failing to consider parol evidence (even 
though not asked to do so), and remanded for further proceeding.  


 
In Crespo v. Crespo, 28 So. 3d 125 (Fla. 4th DCA 2010), the parties executed a marital 


settlement agreement but it failed to specify a time for when payment of funds was due to the 
Former Wife for equitable distribution purposes. The appellate court upheld the trial court’s 
admission of parol evidence to address the intent of the parties regarding the time of payment. 
The Court recognized that a latent ambiguity arises where the language employed is clear and 
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intelligible and suggests but a single meaning, but some extrinsic fact or extraneous evidence 
creates a necessity for interpretation or a choice among two or more possible meanings, citing 
Syverson v. Jones, supra. The Court went on to recognize, that generally, where a contract fails 
to specify the rights or duties of the parties, parol evidence is necessary for interpretation, citing 
Jones v. Treasure, supra. See also Simpson v. Simpson, 68 So.3d 958 (Fla. 4th DCA 
2011)(where settlement agreement contained a latent ambiguity as to the parties’ intentions with 
regard to the disposition of the Husband’s 401K account, the Court must determine the parties’ 
intent through parol evidence).  


 
The Third District in Pita v. Pita, 16 So.3d 1013 (Fla. 3d DCA 2009), relied on parol 


evidence to support a marital settlement agreement and to avoid a finding of invalidity. There, 
the MSA required the Husband to make a good faith effort to obtain new financing or a second 
mortgage in order to pay the Former Wife a sum of money in consideration for her quit claiming 
her interest in the property. The Former Husband defended the agreement by claiming it was 
invalid for lack of specificity on the details of the refinancing. The appellate court found that the 
trial court properly held an evidentiary hearing and used parol evidence to determine the intent of 
the parties. Having determined the intent of the parties, the Court was able to fill in the 
ambiguity, thus giving meaning and enforceability to the agreement.  


 
Prenuptial Agreements: 
 
The Fifth District in Herpich v. Estate of Herpich, 994 So.2d  1195 (Fla. 5th DCA 2008), 


recognized similar legal principles:  If the contractual language of a prenuptial agreement is clear 
and unambiguous, the contract is the best evidence of the parties’ intent and the appellate court 
should look to the document’s plain meaning when interpreting it. Only if the language is 
ambiguous, or reasonably susceptible to more than one meaning, is the court permitted to resort 
to the rules of construction, and rely on extrinsic evidence, to interpret it.   


 
Stated Meaning and Purpose of Marital Agreements  
 
 The stated meaning and purpose of a marital agreement can permissibly override existing 
laws. Taylor v. Lutz, 134 So.3d 1146, 1148 (Fla. 1st DCA 2014) (“[P]arties are free to agree to 
obligations the trial court could not order in the absence of an agreement.”). In fact, one of the 
purposes of both prenuptial and postnuptial agreements is to order the parties’ economic affairs 
ex ante, and this order often contradicts existing alimony or equitable distribution laws.  
 


Marital Settlement Agreements: 
 


The most common deviations restrict a party’s rights, and are facilitated through waivers 
of alimony or an equitable distribution of marital assets. However, sometimes marital agreements 
are used to enlarge a party’s rights. For example, various district courts of appeal decided cases 
involving marital settlement agreements which unambiguously prohibited the payor’s alimony 
obligation from terminating upon the remarriage of the payee. E.g., id. (finding that the 
unambiguous language in the parties’ agreement that Former Husband’s alimony obligation was 
non-modifiable controlled, rather than the remarriage termination language in Fla. Stat. 
§ 61.08(5)); Herbst v. Herbst, 150 So.3d 290 (Fla. 2d DCA 2014) (finding that the unambiguous 
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language in the parties’ agreement that the alimony payments were “for the life of the Petitioner” 
controlled, rather than the remarriage termination language in Fla. Stat. § 61.08(8)). While such a 
requirement was contrary to applicable Florida statutes, it was nevertheless upheld because the 
parties had unambiguously agreed to it. 


 
Prenuptial Agreements: 


 
 When dealing with the waiver of active marital appreciation, be aware of a series of 
earlier cases requiring very specific language in order for that waiver to be valid. In each case, 
the Court upheld the agreements, but rather narrowly interpreted them. In Worley v. Worley, 855 
So.2d 632 (Fla. 2d DCA 2003), the Court was faced with an agreement that provided in part “any 
property, either real or personal, acquired by either prospective spouse, before or after their 
marriage, shall be the separate property of the party owning or obtaining the property and the 
other party shall make no claim…”  The Court found that the agreement did not operate to waive 
the Wife’s right to assets acquired during the marriage as a result of contribution of marital labor 
and funds, nor did it waive her claim to the appreciated value of the Husband’s separately titled 
assets.  
 


Likewise, in Witowski v. Witowski, 758 So.2d 1181 (Fla. 2d DCA 2000), the Husband 
had a vested interest in an United States Postal Service Retirement Fund, which he had fully 
disclosed. The agreement provided that the Husband would “retain all right, title and interest in 
and possession of whatever assets listed above which he may still own at the time of such 
dissolution of marriage.”  The Court found that without a specific provision waiving the 
Husband’s salary, which in turn funded his retirement fund, the marital portion of the retirement 
fund was not governed by the prenuptial agreement as the Husband’s separate property.  


 
Also, in the case of Irwin v. Irwin, 857 So.2d 247 (Fla. 2d DCA 2003), the release of 


marital rights affected “any property owned by Ted Irwin at any time, whether such property is 
acquired or held prior to or during the marriage, or whether held in his name alone or in both of 
their names, jointly or as tenants in common.”  The Court found that the agreement did not 
specifically reserve Mr. Irwin’s marital earnings as his separate property and thus did not 
exclude Mrs. Irwin’s claim to the value of the assets purchased with those earnings.  


 
In Valdes v. Valdes, 894 So.2d 264 (Fla. 3d DCA 2004), the Court addressed the 


requirement for a specific waiver in a prenuptial agreement as to the enhanced value of non-
marital properties. The Court held that the agreement, while complete in many respects, was 
silent on the specific issue of enhancement or appreciation of the parties’ non-marital property 
and thus, absent a specific waiver, the Wife did not waive her right to seek equitable distribution 
of the enhanced value of non-marital properties.  


 
In Doig v. Doig, 787 So.2d 100 (Fla. 2d DCA 2001), the Court interpreted an agreement 


which stated “neither party shall make any claim or acquire any interest in the other party’s 
separate property if it increases in value during the marriage.”  Id. at 104. The Court found this 
particular provision addressed only passive appreciation and as such, the appreciation as a result 
of marital labor or effort was not protected and thus, subject to division. Id.  
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The foregoing cases were all decided between 2000 and 2004. Each court enforced the 
prenuptial agreement involved, but applied a very strict interpretation.  


 
In 2014, the Fourth District in Hahamovitch v. Hahamovitch, 133 So.3d 1008 (Fla. 4th 


DCA 2014), held that the language in the Agreement was broad enough to encompass a waiver 
of enhanced value of non-marital property. The Fourth District certified a conflict based upon 
conflicting decisions resulting from the Second District (Irwin v. Irwin) and Third District 
(Valdes v. Valdes), wherein the Courts construed prenuptial agreements with broad waiver of 
growth or appreciation provisions as being insufficient to waive a spouses claim to the enhanced 
value of the other spouse’s non-marital property that resulted from marital earnings.  


 
On April 22, 2014 the Florida Supreme Court accepted jurisdiction to review the Fourth 


District’s Certified Question and the Supreme Court approved the decision by the Fourth District 
holding that the broad language of the prenuptial agreement waived the Wife’s right to any asset 
titled in the Husband’s name that was acquired during the marriage or that appreciated in value 
due to marital income or efforts during the marriage.  


 
Following suit, in Berg v. Young, 175 So.3d 863 (Fla. 4th DCA 2015), the Court held that 


the Wife was not entitled to the appreciation in the value of the dealership interest that the 
husband had purchased from his father during the marriage. The parties entered into a prenuptial 
agreement where the Wife had waived any interest in separate property owned by the other party 
and titled solely in that party’s name during the marriage. The Husband’s dealership interest was 
purchased with funds earned by the Husband and deposited into his separate bank account; thus 
that was his separate non-marital property and any change in the value of the dealership interest 
was a result of the passive increase in the value of the underlying land and buildings at the 
dealership and was not a result of active marital efforts of the Husband. 
 


SUBSEQUENT STATUTORY IMPACT 


 What if a statute is enacted after a valid marital agreement has already been executed?  
Remedial statutes can be applied retroactively. Smiley v. State, 966 So.2d 330 (Fla. 2007). This is 
true even when the remedial provisions affect rights created by pre-existing contracts. See 
Oakbrook Associates, Ltd. v. Insurance Commissioner of the State of California, 581 So.2d 943 
(Fla. 5th DCA 1991).  
 


What if a prenuptial agreement predates Fla. Stat. §61.075, or the alimony provisions of 
Fla. Stat. §61.08, or the modification of alimony provisions found at Fla. Stat. §61.14? The 
outcome will depend on a case-by-case approach and will be governed, in large part, on whether 
the statutory changes are found to be substantive or remedial. As a general rule, any 
subsequently enacted statutory provision of any substantive nature will most likely not modify or 
alter an otherwise valid pre-existing marital contract. See Belcher v. Belcher, 271 So.2d 7 (Fla. 
1972) wherein the Court stated in part, “Contracts are made in legal contemplation of existing 
applicable statutes and so it is that marriage contracts and any ante or postnuptial contracts are 
entered into subject to then existing law, including the law of this State…”  Id. at 11. See also 
Hahn v. Hahn, 42 So.3d 945 (Fla. 4th DCA 2010) (2008 amendments to section 61.13 did not 
retroactively apply to parties’ mediated marital settlement agreement to remove the Former 
Wife’s designation as primary residential parent and establish 50/50 timesharing between the 
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parties); Bachman v. McLinn, 65 So.3d 71 (Fla. 2d DCA 2011) (“the legislature did not intend 
the retroactive application to child custody judgments which became final before the effective 
date of the legislation.”). 
 


DE NOVO REVIEW OF ALL TYPES OF MARITAL AGREEMENTS 


 There are a variety of standards for review by the appellate courts. In family law, we are 
most accustomed to the abuse of discretion standard whereby the appellate court will not 
substitute its opinion for the trial court unless the trial court has clearly abused its discretion.  
 
 However, interpretation of marital agreements provides the appellate court far greater 
latitude. The standard for review of any marital settlement agreement is de novo, because 
interpretation of a marital agreement is as a matter of law. As such, the appellate courts are on an 
equal footing with the trial courts as interpreters of the written document. Muir v. Muir, 925 
So.2d 356 (Fla. 5th DCA 2006); Pita v. Pita, 16 So.3d 1013 (Fla. 3d DCA 2009); Crawford v. 
Barker, 64 So.3d 1246 (Fla. 2011). Thus, it is much easier for the appellate courts to substitute 
their interpretation over the trial courts. Several cases have underscored this point.  
 


• The trial Court’s interpretation of a postnuptial agreement as a matter of law is 
subject to a de novo standard of review. Chipman v. Chipman, 975 So.2d 603 (Fla. 
4th DCA 2008). 
 


• A trial Court’s interpretation of a prenuptial agreement is reviewed de novo; as such 
agreements are governed by the law of contracts. Taylor v. Taylor, 1 So.3d 348 (Fla. 
1st DCA 2009).  
 


• A trial court’s interpretation of a prenuptial agreement is reviewed de novo; as such 
agreements are governed by the law of contracts. Murley v. Wiedamann, 25 So.3d 27 
(Fla. 2d DCA 2009).  
 


• The appellate courts review questions of law, including those pertaining to contract 
interpretation and marital settlement agreements, de novo. Rocha v. Mendonca, 35 
So.3d 973 (Fla. 3d DCA 2010).  
 


• A trial court’s interpretation of a marital settlement agreement is reviewed de novo. 
Pipitione v. Pipitione, 23 So.3d 131 (Fla. 2d DCA 2009).  
 


• Determination of an alleged latent ambiguity in a marital agreement is reviewed de 
novo. Syverson v. Jones, 10 So.3d 1123 (Fla. 1st DCA 2009).  
 


• A marital settlement agreement is subject to interpretation like any other contract. 
Therefore, the appellate court is on equal footing with the trial judge in interpreting a 
marital settlement agreement. Riera v. Riera, 86 So.3d 1163 (Fla. 3d DCA 2012). 
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• The interpretation of the terms of a marital settlement agreement incorporated into the 
final judgment is subject to de novo review. White v. White, 141 So.3d 645 (Fla. 4th 
DCA 2014). 


 
 
 


NOVATION 


 A marital settlement agreement that has been incorporated into a final judgment of 
dissolution of marriage is non-modifiable, regardless of either party’s financial position. Contract 
rights become fixed as of the contract, especially where that contract is confirmed by entry of 
final judgment.  
 


Parties form a novation or new contract only where there is a mutual agreement to 
substitute an existing valid obligation with a new valid obligation. Four factors are necessary to 
prove that the parties intended to create a novation: 
 


 (1)  The existence of a previously valid contract; 
 


 (2) Agreement of all the parties to the new contract;  
 


 (3) The extinguishment of the original contractual obligation; and  
 


 (4) Validity of the new contract. 
 


Absent proof of all elements, the trial court lacks the authority to rewrite the parties’ 
agreement, no matter the circumstances. See Seawell v. Hargarten, 28 So.3d 152 (Fla. 1st DCA 
2010). Also see Chaphe v. Chaphe, 19 So.3d 1019 (Fla. 1st DCA 2009), wherein the Court held 
that the trial court may not remake a marital settlement agreement under the guise of interpreting 
the agreement, even where an ambiguity exists. Parol evidence cannot be used to rewrite the 
terms of the agreement.  
 
 Mr. and Mrs. Valchine are no strangers to the appellate court and are the proud parties of 
three reported opinions. It is the third opinion that is of interest in this setting. The parties 
reached a mediated marital settlement agreement that was incorporated into the final judgment. 
The Former Wife appealed, alleging there was mediator misconduct and that she had entered the 
agreement as a result of duress and coercion. The appellate court initially remanded the case 
back to the trial court to make appropriate findings of fact. See Vitakis–Valchine v. Valchine, 793 
So.2d 1094 (Fla. 4th DCA 2001). On remand, the trial court found no misconduct, no duress or 
coercion, and upheld the agreement, later affirmed by the Fourth. See Valchine v. Valchine, 923 
So.2d 511 (Fla. 4th DCA 2006). Thereafter, the Husband filed a motion seeking to enforce the 
provisions of the settlement agreement. The Wife insisted that the settlement agreement should 
not control because during the pendency of the appeals, the Husband verbally agreed to modify 
the agreement. Where the original agreement recognized that it could only be modified in writing 
and where the Former Wife acknowledged that there was no signed writing modifying the 
agreement, then a verbal modification, even if believed to be true, would not be sufficient to 
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overturn the written settlement agreement. Vitakis v. Valchine, 987 So.2d 171 (Fla. 4th DCA 
2008).  
 
 
 
 
 
 


ABANDONMENT OF THE AGREEMENT 


 An agreement can be abandoned by the parties. “Abandonment of a contract is essentially 
rescission by mutual consent. It may be proved by showing that the acts of one party are 
inconsistent with the existence of the contract and that the other party acquiesced in those acts.”  
Painter v. Painter, 823 So.2d 268, 270 (Fla. 2d DCA 2002). 
 


In Geraci v. Geraci, 155 So.3d 1194, 1195 (Fla. 2d DCA 2014), the trial court found that 
the parties’ prenuptial agreement was abandoned by mutual consent as a result of the parties’ 
conduct during their 30 year marriage. Unfortunately, in affirming that decision, the appellate 
court did not include any facts which evidenced the parties’ abandonment of their agreement.  


 
However, in the trial court’s Order Regarding Affirmative Defenses as to the Validity of 


the Parties’ Antenuptial Agreement, the trial court found thirteen (13) specific instances of 
conduct throughout the parties’ long-term marriage that evidenced abandonment of the 
prenuptial agreement. Such conduct included:  


 
(a) the Wife selling her premarital home and placing the sale proceeds 


in a joint marital account;  
 
(b) the Wife depositing her inherited funds into a joint marital account;  
 
(c) the parties using funds from a joint marital account to pay certain 


expenses (including real estate taxes, entitlements, and insurance 
expenses) related to premarital real estate interests and holdings of 
the Husband; 


 
(d) the Husband depositing funds from the sale proceeds of his 


inherited property into joint accounts of the parties;  
 
(e) no meaningful effort by either party to segregate their income, 


expenses, assets or debts during the course of the marriage;  
 
(f) the Husband executing a general power of attorney granting the 


Wife full and complete authority over the assets of the Husband 
(prior to melanoma diagnosis); 


 
(g) the Husband announcing to his business associates, in the presence 


of the Wife, that the Wife would have full power and authority to 
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make decisions that would be binding upon the Husband 
(subsequent to melanoma diagnosis); 


 
(h) the Wife’s significantly increased presence and involvement with 


the business and property interests coinciding with the Husband’s 
melanoma diagnosis; 


 
(i) the parties jointly selecting and purchasing real property in Boca 


Grande with joint funds, taking title to the property in joint names 
(melanoma diagnosis had no role in decision to purchase or in 
titling of property) and using joint funds to improve the property;  


 
(j) the Husband transferring into the joint names of the parties the 


Myakka property (about one year after melanoma diagnosis);  
 
(k) the Wife having signatory authority on the business accounts of the 


Husband for the last twelve years of the marriage;  
 
(l) the parties having paid their living expenses from joint account 


funds throughout the course of the marriage; and 
 
(m) the parties executing deeds, waivers of interests and agreements 


related to property interests from 1991 to 2001. 
 
The trial court rejected the Husband’s argument that “any such acts by the parties 


represent a wholly permissible action, gift or conveyance as authorized in the parties’ antenuptial 
agreement.” In making this determination, the trial court relied on the unambiguous cumulative 
course of conduct by the parties, and the lack of evidence that either party considered the 
provisions of, or even knew the whereabouts of, their antenuptial agreement until the issue of a 
possible dissolution arose.  


 
ATTACKING THE AGREEMENT 


Prenuptial and Postnuptial Agreements:  
 
 Despite the passage of years and the number of reported cases dealing with efforts to set 
aside prenuptial and postnuptial agreements, the legal standards are still set by Casto v. Casto, 
508 So.2d 330 (Fla. 1987). Prenuptial and postnuptial agreements may be challenged on two 
different levels: 
 
  Level I:  An agreement may be set aside or modified upon establishing that it was 
reached under fraud, deceit, duress, coercion, misrepresentation, or overreaching. 
 
  Level II:  The challenging spouse must establish that the Agreement makes an 
unfair or unreasonable provision for that spouse, given the circumstances of the parties. Once 
unfairness is established, a presumption arises that there was either concealment or a presumed 
lack of knowledge of the defending spouse’s finances at the time the agreement was reached. The 
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burden then shifts to the defending spouse. The presumption can be rebutted upon a showing 
that: 
 


(a) the defending spouse made full, frank financial disclosure; 
 


or 
 


  (b) the challenging spouse had a general knowledge of the character and 
extent of the other party’s assets and income. 
 
The test in this regard is the adequacy of the challenging spouse’s knowledge at the time of the 
agreement and whether the challenging spouse was prejudiced by the lack of information.  
 


Casto was also one of the first major decisions to recognize what grounds would not be 
sufficient to overturn an agreement:  


 
  1. A bad bargain, by itself, is not sufficient grounds to set an agreement 
aside;  
 
  2. A bad fiscal bargain that appears unreasonable can still be knowledgably 
entered into for reasons other than insufficient knowledge of assets and income;  if an agreement 
that is unreasonable is nonetheless freely entered into, it is still enforceable; and 
 
  3. Lack of competent assistance of counsel is no basis to vacate an 
agreement.   
 
 An entire article could be devoted to the number of cases that have interpreted and 
applied Casto. These materials will focus on some of the more recent decisions.  
 


The Fourth District in Francavilla v. Francavilla, 969 So.2d 522 (Fla. 4th DCA 2007), 
addressed the factors necessary to establish duress. It held that in order to set aside a prenuptial 
agreement based on duress: 
 
  a. The act sought to be set aside had to be effected involuntarily and not as 
an exercise of free choice or will; and  
 
  b.  That this condition of mind was caused by some improper or coercive 
conduct of the other spouse. A spouse’s ultimatum that the marriage would not occur without a 
prenuptial agreement being signed does not constitute duress, because there is nothing improper 
about taking such a position. Id. at 524; see also, Doig v. Doig, 787 So.2d 100 (Fla. 2d DCA 
2001) and Eager v. Eager, 696 So.2d 1235 (Fla. 3d DCA 1997).  
 


Mrs. Francavilla unsuccessfully argued that duress had to be presumed because she was 
seven months pregnant at the time the agreement was signed, her pregnancy forced her to leave 
her job as a flight attendant, and the agreement was not signed until an hour before the wedding 
ceremony. The Court considered other factors in finding that the Wife’s plight did not amount to 
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duress, such as recognition that the negotiations stretched over several months, there was more 
than adequate disclosure, the terms were negotiated, and the Wife’s attorney drafted the 
agreement. 


 
In Zoldan v. Zohlman, 915 So.2d 235 (Fla. 3d DCA 2005), the Husband claimed a 


postnuptial agreement he executed was void as a product of undue influence because it required 
him to name the Wife’s daughter as an heir equal to his three sons by a prior marriage. The Court 
held there was not sufficient proof of undue influence.  


 
In Kearney v. Kearney, 129 So.3d 381 (Fla. 1st DCA 2013), the trial court’s decision 


finding the postnuptial agreement invalid, due to overreaching, misrepresentation, and failure to 
disclose marital assets and liabilities, and further finding that the agreement was unfair and 
unreasonable, was affirmed on appeal. It should be similarly noted, that the Court found that 
although a spouse may accept the benefits of an agreement during the marriage, this acceptance 
does not preclude a later challenge to the agreement.  


 
When applying Casto Level II, is the unfairness measured as of date of the agreement or 


as of the date the party is seeking to overturn the agreement? DelVecchio v. DelVecchio, 143 
So.2d 17 (Fla. 1962), clearly holds that the element of fairness between the parties is measured 
as of the time of the execution of the agreement. The same court in Casto 25 years later 
recognizing that the test for unfairness is, in part, based upon the circumstances of the parties, 
citing back to DelVecchio, supra.  


 
Casto goes on to recognize that the challenging spouse must present evidence of the 


parties’ relative situations, including their respective ages, health, education, and financial status. 
What if the agreement meets the fairness test based on the circumstances at the time of execution 
of the agreement, but later becomes substantially unfair with the passage of time? If a college 
educated and gainfully employed twenty-five year old woman signs an agreement that waives 
her right to alimony and assets and then later quits her job as a result of the marriage and raises 
three children and never works outside of the home again, will that same agreement meet the 
fairness test when she is sixty? Does the trial court have the authority to apply the fairness test at 
the time of the divorce rather than at time of execution? Probably not. At this time, there does not 
appear to be any case law that allows the court to look at circumstances at the time of the 
dissolution to measure the test of unfairness.  


 
The degree and detail of the financial disclosure required to overcome the Casto Level II 


presumption seems to be lessening. The early case of O’Connor v. O’Connor, 435 So.2d 344 
(Fla. 1st DCA 1983) offered the proposition that a financial disclosure need not be “minutely 
detailed or exact.”    


 
Later, in Waton v. Waton, 887 So. 2d 419 (Fla. 4th DCA 2004), the Husband disclosed 


that he had an ownership interest in an insurance company but did not give it a monetary value. 
The Court held that the disclosure was sufficient to give the Wife a general knowledge of the 
Husband’s assets, particularly when the Wife never sought clarification or requested any 
additional information.  
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In Gordon v. Gordon, 25 So.3d 615 (Fla. 4th DCA 2009), the Husband’s financial 
disclosure did not list his airline pension. The Court upheld the agreement, recognizing that the 
Husband had disclosed substantial assets, and the undisclosed pension plan constituted only a 
small fraction of the Husband’s total net worth. Of some interest is the Court’s recognition of the 
Wife’s business experience. It recognized that she had been married twice before, she had a 
college degree and at one time owned a health care agency. While she was working, she earned 
approximately $70,000 per year. The Court found that she understood the significance of the 
agreement she was about to sign and knowingly chose not to seek the advice of a lawyer. “The 
questions of whether a challenging spouse had some understanding of his or her rights, and had 
or reasonably should have had, a general and approximate knowledge of the proponent’s 
property, are matters of fact to be determined by the trial court upon the evidence, and its finding 
will not lightly be disturbed.”  McNamara v. McNamara (#2), 40 So.3d 78, 82 (Fla. 5th DCA 
2010), citing Del Vecchio v. Del Vecchio, 143 So.2d 17, 20 (Fla. 1962). 


 
Query:  Should the education, intellect and experience of the challenging party have a 


legal significance? Or, are such facts secondary and just further support for upholding the 
validity of the agreement?   


   
Marital Settlement Agreements: 


 
In Para de Rey v. Rey, 114 So.3d 371 (Fla. 3d DCA 2013), the Court affirmed the 


validity of a marital settlement agreement entered into during the course of litigation. On appeal, 
the Wife claimed the agreement was the product of duress and coercion, and made unfair and 
unreasonable provisions. The Wife argued the trial court erred by ruling on the validity of the 
agreement without allowing her the additional discovery she sought, which she claimed would 
have enabled her to prove that, based on the relative financial positions of the parties during the 
marriage, the agreement contained unfair or unreasonable provisions. However, the Wife’s 
pleadings were entirely conclusory and lacked specificity. Under such circumstances, the trial 
court was duty-bound to determine the validity of the agreement prior to granting the Wife’s 
discovery requests.  
 


In Tanner v. Tanner, 975 So.2d 1190 (Fla. 1st DCA 2008), the Court held that the 
evidence did not support the trial court’s decision to set aside an agreement because of 
overreaching. The Court found that the facts supported nothing other than the Wife’s “buyer’s 
remorse,” which was not a sufficient basis for overturning an agreement.  


 
Likewise, the Former Wife was not entitled to a rescission of the agreement on the 


ground of unilateral mistake in Rachid v. Perez, 26 So.3d 70 (Fla. 3d DCA 2010). There, the 
Wife claimed her own attorney mislead or induced her. The Court held that the Wife had her 
own obligation to read and know the legal parameters regarding the validity and application of 
her prenuptial agreement; any alleged lack of understanding was legally insufficient.  


 
CASTO TEST DOES NOT APPLY TO LITIGATED SETTLEMENT AGREEMENTS 


 The Casto concept of fairness is premised on the recognition that parties to a marriage are 
not dealing at arm’s length. Casto, 508 So.2d at 334. Del Vecchio recognized that the 
relationship between parties to a prenuptial agreement is one of mutual trust and confidence 
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requiring exercise of a high degree of good faith. Once the parties become involved in divorce 
litigation the rules change.  
 


In Petracca v. Petracca, 706 So.2d 904 (Fla. 4th DCA 1998), the Court recognized that 
after resorting to litigation over marital property rights, neither spouse can be thought to be 
dealing as fiduciaries. Once a case has been litigated, the resulting settlement agreement is not 
governed by the Casto test of fairness. A spouse challenging such an agreement where both 
parties were adversaries is limited to showing actual fraud, misrepresentation and discovery, or 
coercion, and cannot claim unfairness. Bad bargains are nevertheless enforceable so long as they 
are voluntarily and not otherwise against public policy. The fact that one party to the agreement 
apparently made a bad bargain is not a sufficient ground, by itself, to vacate or modify a 
settlement agreement. See Chovan v. Chovan, 90 So.3d 898 (Fla. 4th DCA 2012).  
 


When spouses are involved in full-fledged litigation over property and support rights, 
there can be no question of adequacy of knowledge. Adversarial parties have an opportunity of 
financial disclosure under applicable rules of procedure and accordingly, the settlement 
agreement is not subject to challenges that it is unfair or unreasonable. The parties are 
necessarily dealing in arm’s length and without any special fiduciary relationship of unestranged 
marital parties. Petracca, supra; see also Zakoor v. Zakoor, 240 So.2d 193 (Fla. 4th DCA 1970).  


The Petracca decision does not specifically reference Fla. R. Civ. P. 1.540 or its Family 
Rule equivalent, Fla. Fam. R. P. 12.540. However, the decision incorporates the same concepts 
of limiting the basis to attack a litigated agreement and especially one that has been incorporated 
into a final judgment. The Petracca decision is also valuable for its detailed summary of the 
significant Florida cases dealing with the enforceability and challenge of marital agreements.  


The Supreme Court addressed this same issue a few years later in Macar v. Macar, 803 
So.2d 707 (Fla. 2001). The Court specifically held that where a settlement agreement is reached 
after the initiation of litigation, parties challenging final judgments in divorce proceedings are 
not permitted to claim lack of knowledge. Through due diligence, they could have unearthed all 
relevant facts. The Court held that Rule 1.540 and not Casto provides the frame work for 
challenging a settlement agreement entered into after the commencement of litigation.  


 Kuchera v. Kuchera, 983 So.2d 776 (Fla. 4th DCA 2008), takes the sanctity of a litigated 
agreement a step further. There, after litigation, the parties entered into a marital settlement 
agreement in 1992. Thereafter, they reconciled. The Husband filed again in 1993. They again 
reconciled. However, they also filed an agreed motion seeking court approval of their 1992 
marital settlement agreement. The Court entered an order approving the MSA. No final judgment 
was ever entered. Several years later and after the birth of two additional children, the parties 
again separated. The Husband sought to disavow the agreement and challenged it for fairness. 
The trial court set it aside and the appellate court reversed, holding that litigated settlement 
agreements may not be challenged for fairness when each party has been represented by counsel 
and given the opportunity to learn the financial resources of the other through discovery. If the 
parties choose to settle their case, they should not be heard to assail the relative fairness of the 
bargain. The passage of several years and additional children did not lessen the enforceability of 
the agreement. Query:  Did it make a difference that the high wage earning spouse was 
challenging the agreement, as opposed to the stay at home mother?  
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UNIFORM PREMARITAL AGREEMENT ACT 


 Florida adopted the Uniform Premarital Agreement Act in 2007 and it is found at Fla. 
Stat. §61.079. In summary it: 
 


• Requires a premarital agreement be in writing and signed by both parties; 
 


• Allows the parties to address all substantive rights in the agreement; 
 


• Provides that after marriage, a premarital agreement may only be amended, revoked 
or abandoned by a written agreement signed by both parties;  
 


• Identifies the basis under which a premarital agreement is not enforceable. Those 
grounds provide: 


 
o The party did not execute the agreement voluntarily; 


 
o The agreement was the product of fraud, duress, coercion, or overreaching; 


 
o The agreement was unconscionable when it was executed and before 


execution of the agreement the complaining party:  
 


(a) was not provided a fair and reasonable disclosure of the property or 
financial obligations of the other party; and 


 
(b) did not voluntarily and expressly waive in writing any right to 


disclosure of the property or financial obligations of the other party 
beyond the disclosure provided; and  


 
(c) did not have or reasonably could not have had an adequate 


knowledge of the property or financial obligations of the other party.  
 


Does Fla. Stat. §61.079 override Casto? It refers to the agreement being unconscionable, 
not unfair. It further suggests that a party may waive all disclosure rights if done so in writing. 
The language of the statute no doubt deviates from the language in Casto Level II. There do not 
appear to be any reported cases that have directly addressed this issue to date. Until there is a 
clear reported decision, it is most likely that the trial court will read the statutory provisions in 
tandem with the language of Casto.  
 


RIGHTS & INTERESTS SUBJECT TO WAIVER IN 
PRENUPTIAL AND POSTNUPTIAL AGREEMENTS 


 Prenuptial agreements allow parties to waive some rights and interests in the event of 
dissolution or death. The following are rights and interests that are subject to waiver: 
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Post-Dissolution Alimony 
 
 The right to alimony post-dissolution may be waived, if the waiver is specific. See Fla. 
Stat. § 61.079(4)(a)4 (“Parties to a premarital agreement may contract with respect to the 
establishment, modification, waiver, or elimination of spousal support.”); White v. White, 617 
So.2d 732, 734 (Fla. 2d DCA 1993)(“We will not permit a prenuptial agreement to waive a right 
to alimony or support unless that waiver is unambiguously expressed in the agreement.”); see 
also Worley v. Worley, 855 So.2d 632, 634 (Fla. 2d DCA 2003). Specificity is required because 
of the “important functions fulfilled by alimony for both the recipient and this state.” White, 617 
So.2d at 734. Accordingly, the catchall phrase, “or any other right or claim that may otherwise be 
available,” is not a clear waiver of alimony. Id.  
 


Further, the specificity required relates to the right to alimony itself, and cannot be 
waived by giving up any right to a spouse’s separate property because the income produced by 
that separate property is fairly considered by the trial court in determining the payor spouse’s 
ability to pay. See Johnson v. Johnson, 779 So.2d 620, 620 (Fla. 5th DCA 2001) (“The husband 
did not waive alimony by the agreement; he merely waived any claim to the wife’s separate 
property. However, it is clear that one’s separate property, while not subject to distribution, may 
still constitute income from which alimony obligations may be met.” (citing Fla. Stat. 
§ 61.08(2)(d) and (g)).  
 
Modification of Alimony 
 
 It is also important to waive any right to modification of the alimony established in the 
prenuptial agreement and to specifically provide that no jurisdiction will be allowed to make any 
later award to avoid any future rights to alimony. See Vargas v. Vargas, 654 So.2d 963 (Fla. 5th 
DCA 1995) (affirming trial court’s decision to modify the separation agreement’s term limiting 
alimony to a maximum of five years to permit permanent alimony because it found the waiver 
therein did “not attempt to waive causes of action for modification of support which might arise 
in the future.”). 
 


In Vargas, the parties’ separation agreement provided for five years of alimony to the 
Wife, but the wife filed a supplemental petition for modification requesting the court modify her 
alimony award to be permanent. Id. at 964. In determining whether the Wife waived her right to 
seek modification of alimony, the court looked at the critical language of the General Release 
provision: “Each party . . . does hereby release the other . . . from all causes of action, claims, 
rights or demands whatsoever which either had or now has against the other.” Id. In affirming the 
trial court’s decision to modify the separation agreement’s alimony provision, the Fifth District 
Court of Appeal stated: 
 


The right to seek modification of alimony which depends on a 
future change of circumstance is not a cause of action or claim that 
either party had either before the agreement or at the time of the 
agreement. The agreement, by its terms, does not attempt to waive 
causes of action for modification of support which might arise in 
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the future. Had it done so, the waiver would have been effective. 
Without it, there is no effective waiver. 


 
Id.; see also Posner I, 233 So. 2d at 385-86 (holding that an antenuptial agreement settling 
alimony rights is subject to increase or decrease under changed conditions as provided in section 
Fla. Stat. § 61.14, as the parties are assumed to have known of the existence of the statute when 
they made their agreement); Posner II, 257 So.2d at 534 (“[A] change in circumstances of the 
party since the date of the agreement can be considered by the [c]hancellor in modification of 
support and alimony provided for in an antenuptial agreement.”). 
 
 Thus, the right to modify alimony may be waived, and a specific waiver is also required. 
See Hahamovitch v. Hahamovitch, 133 So.3d 1008, 1017 (Fla. 4th DCA 2014), affirmed by 174 
So.3d 983 (Fla. 2015). In Hahamovitch, the parties’ prenuptial agreement only contained a 
general waiver of alimony “except as otherwise provided for herein.” Id. at 1017, 1012. The 
appellate court found that such language did not specifically waive the wife’s right to seek 
judicial modification of the alimony provided for in the agreement, and actually considered the 
agreement to be “silent on modification of alimony.” Id. at 1017; cf. Snedaker v. Snedaker, 660 
So. 2d 1070, 1073 (Fla. 4th DCA 1995) (finding a sufficient waiver of the wife’s right to modify 
the $42,000 per year alimony based upon the length of the marriage set by the parties’ 
antenuptial agreement, where the parties agreed that amount was final and waived “any and all 
rights to receive any further alimony”). The Fourth District Court of Appeal also noted that “the 
integration clause in the prenuptial agreement cannot reasonably be construed as prohibiting 
judicial modification of the alimony obligation.” Hahamovitch, 133 So.3d at 1017. 
 
Equitable Distribution 
 
 The right to an equitable distribution of marital property may be waived. See Fla. Stat. 
§ 61.075(6)(b)4, (“Nonmarital assets and liabilities include . . . Assets and liabilities excluded 
from marital assets and liabilities by valid written agreement of the parties.”).  
 
 However, even if an individual asset is defined as non-marital according to the prenuptial 
agreement’s terms, the other party will still be entitled to an equitable distribution of “[t]he 
enhancement in value and appreciation of nonmarital assets resulting either from the efforts of 
either party during the marriage or from the contribution to or expenditure thereon of marital 
funds or other forms of marital assets, or both” absent a specific waiver of such enhancement or 
appreciation. Fla. Stat. §61.075(6)(a)1b; see Witowski v. Witowski, 758 So.2d 1181, 1184 (Fla. 
2d DCA 2000); Worley v. Worley, 855 So.2d 632 (Fla. 2d DCA 2003).  
 


The Florida Supreme Court resolved a circuit split regarding what constitutes a 
sufficiently specific and therefore valid waiver of enhancement or appreciation of a nonmarital 
asset. See Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015) (resolving the Fourth 
District’s certified conflict with Irwin from the Second District and Valdes from the Third 
District). The Fourth District Court of Appeal certified conflict because “both the Second District 
and Third District have construed prenuptial agreements with substantially similar title 
provisions as being insufficient to waive a spouse’s claim to the enhanced value of the other 
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spouse’s non-marital property that resulted from marital earnings.” Hahamovitch v. 
Hahamovitch, 133 So.3d 1008, 1016 (Fla. 4th DCA 2014). 


 
Most recently, in Felice v. Felice, 194 So.3d 1037 (Fla. 2d DCA 2016), the parties 


entered in a prenuptial agreement where the Wife agreed that she would not be entitled to any 
interest in the Husband’s premarital home on Marco Island. The Husband also agreed that the 
Marco Island property “shall be always and forever pursuant to [the] agreement of the parties, 
remain pre-marital property…” and at no time shall the wife “…be entitled to any interest in said 
home unless such right is granted with the same formality as the instant instrument.” 


 
The trial court found the prenuptial agreement to be enforceable and found that the 


language does not prevent the former wife from claiming an interest in the former husband’s 
premarital home. Specifically, the trial court said the following: 


 
The Court finds that the Prenuptial Agreement fails to specifically 
address whether or not the provisions of the agreement apply to the 
enhanced value of the [the former husband’s] premarital property 
that resulted from the contribution of marital funds or labor. 


 
 The trial court further found that because the Prenuptial Agreement is silent to the 
definition of non-marital assets that while the language protects the husband’s home, it does not 
protect the enhancement or appreciation of the value of the home during the marriage, as a result 
of marital income or efforts. As such, the trial court counted a marital interest in the home on the 
equitable distribution schedule and then awarded the premarital interest to the Husband.  
 
 The Husband appealed and argued that the trial court erred in including the appreciation 
of the former husband’s premarital home as a marital asset in the equitable distribution schedule.  
In light of Hahamovitch, the appellate court reversed the trial court’s interpretation of the 
prenuptial agreement and remanded it for the trial court to recalculate the equitable distribution 
scheme excluding the amount that represented the enhanced value of the former husband’s 
premarital home.  
 


The Second District Court of Appeal:  
 


1. Witowski v. Witowski, 758 So.2d 1181 (Fla. 2d DCA 2000), decided whether the 
Wife waived her right to equitable distribution of the portion of Husband’s nonmarital retirement 
account which accrued after marriage. On this issue, the parties’ prenuptial agreement provided 
that “in the event of dissolution of their marriage, Daniel James Witowski shall retain all right, 
title, and interest in and possession of [his nonmarital retirement account].” Id. at 1182.  


The Court found that this waiver did not address future enhancement because it did not 
waive the wife’s right to property acquired by the Husband in the future after marriage. Id. at 
1184 (“Cameron is distinguishable from the instant case because unlike the antenuptial 
agreement here, the agreement in Cameron specifically addressed future enhancement . . . [by] 
delineat[ing] the wife’s intentions to ‘waive, relinquish and bar her rights . . .to property owned 
by [the husband] at the present time or to be acquired by him in the future.’”).  
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Moreover, the Court noted that “[w]ithout a specific provision in the antenuptial 
agreement that the husband’s salary will be his separate property, it is not a protected asset.” Id. 
at 1185. Since the Husband’s nonmarital retirement account appreciated because of contributions 
from the Husband’s salary—a marital asset since the prenuptial agreement did not address it or 
any property acquired by the Husband in the future after marriage—those contributions to the 
Husband’s nonmarital retirement account were marital assets subject to equitable distribution. Id. 
at 1184-85. Therefore, the Court concluded that the Wife was entitled to equitable distribution of 
that portion attributable to the marital contributions and the Husband was entitled to the 
premarital value of the fund, plus passive accumulations thereon. Id. at 1185. 
  


2. Doig v. Doig, 787 So.2d 100 (Fla. 2d DCA 2001), decided whether the Wife 
waived her right to equitable distribution of the enhancement value of the marital home which 
was stipulated to be the Husband’s nonmarital asset. The prenuptial agreement provided that 
“[n]either party shall make any claim or acquire any interest in the other party’s separate 
property if it increases in value during the marriage.” Id. at 103. The appellate court—without 
citing any authority or providing any reasoning for its decision—”construe[d] this provision of 
the agreement to address passive appreciation” and affirmed the trial court’s determination that 
the Wife was entitled to half the enhancement value of the marital home. Id. 


 
3. Worley v. Worley, 855 So.2d 632 (Fla. 2d DCA 2003), analyzed whether the Wife 


waived her right to equitable distribution of any appreciation in the Husband’s premarital orange 
groves and in property acquired during the marriage but titled solely in the Husband’s name. In 
making a decision, the court stated that “our decisions in Witowski and Doig, are controlling.” 
Worley, 855 So.2d at 634. The prenuptial agreement herein contained the following provision: 
“Any property…acquired by either prospective spouse, before or after their marriage, shall be 
the separate property of the party owning or obtaining the property, and the other party shall 
make no claim or demand on the separate property…for that separate property.” Id. at 634.  


Despite the prenuptial agreement addressing property acquired in the future after 
marriage, the court found that the prenuptial at issue “does not specifically protect the Husband’s 
salary from consideration as a marital asset and, by extension, does not protect property he 
purchased with that income from being considered as a marital asset.” Id. The result was that 
“the marital properties and the enhanced value of the nonmarital properties attributable to marital 
contributions [we]re subject to equitable distribution.” Id. at 634-35. 
 


4. Irwin v. Irwin, 857 So. 2d 247 (Fla. 2d DCA 2003), overruled in part by 
Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015), reversed the trial court’s finding that 
the prenuptial agreement’s waiver provision meant that there was no marital property to divide. 
Id. at 248. Such an application was characterized as “overbroad.” Id. The waiver provided that 
“[Mrs. Irwin] hereby waives and releases all rights in the property and estate of Ted Irwin . . . 
upon dissolution of marriage . . . which she may acquire by reason of her marriage to Ted Irwin. 
The foregoing shall apply to any property owned by Ted Irwin at any time, whether such 
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property is acquired or held prior to or during the marriage, and whether held in his name alone 
or in both of their names.” Id. In reversing, the appellate court relied on the fact that: 


The agreement did not specifically reserve [the husband’s] marital 
earnings as his separate property, and thus did not exclude [the 
wife’s] claim to share in the value of assets purchased with those 
earnings. Nor did the agreement waive [the wife’s] claim to her 
rightful share of the marital asset consisting of the enhanced value 
of [the husband’s] separate property that resulted from the 
contribution of marital funds or labor. Id. at 248-49 (internal 
citations omitted). Worley and Witowski were cited in support. 
 


The Third District Court of Appeal: 
 


Valdes v. Valdes, 894 So. 2d 264 (Fla. 3d DCA 2004) overruled in part by Hahamovitch 
v. Hahamovitch, 174 So.3d 983 (Fla. 2015), followed the approach taken in Worley and Irwin. 
Here, the prenuptial agreement provides: the parties “shall have no interest in or to said property 
nor make any claim against said property;” and “assets acquired by [the parties], wherein 
ownership or title is not taken jointly or as tenants by the entireties, shall be presumed to be non-
marital assets, and shall be considered the separate property of the person acquiring same.” 
Valdes, 894 So. 2d at 267. The appellate court concluded that the trial court properly found that 
the Wife did not waive her right to seek equitable distribution of the enhanced value of non-
marital properties, despite the prenuptial agreement, because such enhancement was the result of 
marital labor from both parties. Id. 


 
The Fourth District Court of Appeal: 


 
5. Weymouth v. Weymouth, 87 So. 3d 30 (Fla. 4th DCA 2012), decided whether the 


Wife waived her right to equitable distribution of the enhancement value of the marital home 
which was the Husband’s non-marital asset before the marriage. In the parties’ prenuptial 
agreement, the Wife agreed to “remise, release and quit claim all right, title and interest she 
might have or otherwise could have . . . to any property owned prior to marriage . . . by Michael 
and specifically waives any and all claim or claims which she might have in and to the real and 
personal property of Michael, owned prior to marriage.” Id. at 34. The Court found that the 
prenuptial agreement in this case does not specifically address enhancement value and that the 
Wife was therefore entitled to equitable distribution of the appreciation on the Husband’s non-
marital property. 
 


6. Hahamovitch v. Hahamovitch, 133 So. 3d 1008 (Fla. 4th DCA 2014), affirmed by 
174 So.3d 983 (Fla. 2015), decided two years later, analyzed whether the provisions of the 
parties’ prenuptial agreement were broad enough to waive the Wife’s right to any asset titled in 
the Husband’s name that was acquired or enhanced during the marriage with marital labor or 
earnings. Paragraph 5 provided that the parties “shall . . . keep and retain sole ownership . . . with 
respect to all property, real, personal or mixed, now owned or hereby acquired by each of them 
respectively.” Id. at 1012. Paragraph 17 provided that if the Husband “purchases, acquires, or 
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otherwise obtains, property in his own name, then [the husband] shall be the sole owner of 
same.” Id. The appellate court decided that the critical factor in deciding whether a prenuptial 
agreement effectively waives a party’s right to enhancement or appreciation is whether the 
prenuptial agreement references property acquired after marriage. Id. at 1015 (“In this case, 
unlike Witowski, . . . the prenuptial agreement does address property acquired by the Husband in 
the future.”). In support, Cameron v. Cameron, 591 So.2d 275 (Fla. 5th DCA 1991), was cited; 
Cameron was distinguished in Witowski, 758 So. 2d at 1184 (“Cameron is distinguishable from 
the instant case . . .”). As a result, the court concluded that: 


 


Paragraph 17, when read together with the other provisions of the 
prenuptial agreement, is sufficient to waive future enhancement of 
nonmarital property, even if it is due to marital earnings or labor. 
To hold otherwise would read the title presumption provision out 
of the agreement. If the prenuptial agreement is to effectively 
shield the husband’s assets from the wife’s claims, it must also 
include any appreciation in value. Id. at 1015-16.  


 
Since the prenuptial agreement in Weymouth did not address the future acquisition of 


property, the Fourth District Court of Appeal distinguished, rather than overruled, that decision. 
Hahamovitch, 133 So. 3d at 1016. 


 
The Florida Supreme Court: 


 
7. Hahamovitch v. Hahamovitch, 174 So.3d 983 (Fla. 2015), answered the following 


question of great public importance in the affirmative: 


Where a prenuptial agreement provides that neither spouse will 
ever claim any interest in the other’s property, states that each 
spouse shall be the sole owner of property purchased or acquired in 
his or her name, and contains language purporting to waive and 
release all rights and claims that a spouse may be entitled to as a 
result of the marriage, do such provisions serve to waive a spouse’s 
right to any share of assets titled in the other spouse’s name, even 
if those assets were acquired during the marriage due to the 
parties’ marital efforts or appreciated in value during the marriage 
due to the parties’ marital efforts? Id. at 984.  


 
The Court resolved the circuit split by focusing exclusively on the “plain meaning” of the 


prenuptial agreement’s language. Thus, where the Wife waived and released any and all rights 
and claims to all property solely owned by the Husband at the time of the agreement or acquired 
in the future, the Court concluded that “any property the husband owned at the time of 
execution of the premarital agreement and any property the husband acquired in his name after 
the execution of the agreement, including any enhancement in value or appreciation of such 
properties, are the husband’s nonmarital assets.” Id. at 986-87 (emphasis added). The Court 
disapproved the approach taken by Irwin of the Second District and Valdes of the Third District 
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because it ran “counter to a prenuptial agreement’s actual language that expressly encompasses 
all property solely owned by one spouse presently and in the future and that expressly waives all 
of the other spouse’s rights and claims in such property.” Id. at 987. 


 
 Accordingly, while an express waiver is still required to effectuate a waiver of a spouse’s 
right in any appreciation or enhancement from marital efforts of the other spouse’s non-marital 
assets, this requirement is satisfied by a broad general waiver that waives any present or future 
rights in the property of the other party.  
 
 
 
Elective Share 
 
 A party can waive the right to claim an elective share upon the death of the other party. 
See Weisfeld-Ladd v. Estate of Ladd, 920 So.2d 1148, 1150 (Fla. 3d DCA 2006) (affirming trial 
court’s decision that the Wife waived her right to an elective share in the prenuptial agreement); 
see also Fla. Stat. § 732.702(1) (allowing a surviving spouse to waive rights to “an elective 
share, intestate share, pretermitted share, homestead, exempt property, family allowance, and 
preference in appointment as personal representative of an intestate estate” in a written contract 
or agreement). 
 
Post-Dissolution Attorney’s Fees 
 
 A party can waive the right to post-dissolution attorney’s fees; costs and suit monies. See 
Hahamovitch, 133 So.3d at 1022 (“[T]he fee waiver in the prenuptial agreement precludes the 
wife from receiving a[n attorney’s] fee award for services rendered after the entry of the 
dissolution judgment.”); Lashkajani v. Lashkajani, 911 So.2d 1154, 1158 (Fla. 2005) (“The 
evolution in our law, therefore, has been toward greater freedom of contract regarding post-
dissolution spousal support [and attorney’s fees], while recognizing the continuing obligations of 
support before the marriage is dissolved.”). 
 


RIGHTS AND INTEREST NOT SUBJECT TO WAIVER IN  
PRENUPTIAL AND POSTNUPTIAL AGREEMENTS 


 It is still against the public policy of this state to waive temporary support and temporary 
attorney’s fees.  
 
Temporary Support 
 


The Court in Aguilar v. Montero, 992 So.2d 872 (Fla. 3d DCA 2008), recognized that 
notwithstanding language in the prenuptial agreement to the contrary, the Wife was entitled to 
temporary support. Following the rationale in Belcher v. Belcher, 271 So.2d 7 (Fla. 1972), it is 
still against the public policy to enforce any provisions waiving temporary support. See also 
Khan v. Khan, 79 So.3d 99 (Fla. 4th DCA 2012) (holding that the parties’ agreement in which 
they had agreed to pay their own attorney’s fees in any dissolution proceedings was a violation 
of public policy).  
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 A similar holding but with a different outcome is found in Ledea–Genaro v. Genaro, 963 
So.2d 749 (Fla. 4th DCA 2007). There, the Court recognized that there could be no waiver of 
temporary support. However, the Wife in that case did not request any temporary alimony during 
the proceedings, but only at the final hearing. The trial court found that she had failed to prove a 
need for such alimony and the Fourth District concluded that the Court did not abuse its 
discretion.  


 
This concept has been interpreted in a gender-neutral way, so a Husband has an equal 


right to temporary support from his Wife. See Lashkajani v. Lashkajani, 911 So.2d 1154 (Fla. 
2005). Temporary support includes both pre-dissolution alimony and attorney’s fees, costs and 
suit monies. 


 
 The Florida Supreme Court reiterated that the right to pre-dissolution alimony cannot be 
waived. See Lashkajani v. Lashkajani, 911 So.2d 1154, 1158 (Fla. 2005) (recognizing “the 
continuing obligations of [spousal] support before the marriage is dissolved”); Aguilar v. 
Montero, 992 So.2d 872, 873 (Fla. 3d DCA 2008) (“Florida case law nonetheless holds…that the 
right to pre-dissolution [spousal] support cannot be waived.”); Simon v. Simon, 83 So.3d 927 
(Fla. 4th DCA 2012) (finding that the trial court erred by limiting the amount of the Wife’s 
temporary support based upon the terms of the parties’ amended prenuptial agreement). “This 
long-standing policy draws no distinction between prenuptial and postnuptial agreements.” Khan 
v. Khan, 79 So.3d 99, 103 (Fla. 4th DCA 2012) (deciding that trial court erred in concluding that 
the wife’s right to request alimony pendente lite was precluded by the parties’ prior marital 
settlement agreement, even where that agreement contained a provision that reconciliation would 
not invalidate it). 
 
Temporary Attorney’s Fees 


 Likewise, a provision in a premarital agreement that waives each party’s claim for 
attorney’s fees and costs cannot be applied to preclude an award of temporary attorney’s fees. 
The Court recognized that in a temporary setting prior to dissolution, Fla. Stat. §61.16, relating to 
need and ability to pay, continues to apply. Of course, the claiming party still must meet the 
burden of proving need and ability to pay. Lord v. Lord, 993 So.2d 562 (Fla. 4th DCA 2008).  


A similar result is found in McNamara v. McNamara (#1), 988 So.2d 1255 (Fla. 5th 
DCA 2008). In this first of two published opinions involving Dennis and Heidi McNamara, the 
court held that it would not enforce a Georgia postnuptial agreement that waived the Wife’s 
entitlement to temporary attorney’s fees even though such provisions were valid and enforceable 
under Georgia law. See also, Higginbotham v. Higginbotham, 52 So.3d 806 (Fla. 3d DCA 
2011)(Wife was not limited to $5,000 cap on attorney’s fees as set forth in the parties’ prenuptial 
agreement, however, temporary fee award of $305,640.00 was excessive). 


Child Support & Custody 
  


The right to child support cannot be waived. See Dechant v. Florida Dep’t of Revenue ex 
rel. Rees, 915 So.2d 215, 216 (Fla. 3d DCA 2005) (“Child support is a right that belongs to the 
child, and may not be contracted away by the parents. It is not a requirement imposed by one 
parent on the other; rather it is a dual obligation imposed on the parents by the State.”).  
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In discussing the issue of child support in marital agreements, the Second District Court 


of Appeal stated that the prohibition against contracting away child support: 
 


“…does not prevent the parents from making agreements 
concerning child support as long as the agreements serve the best 
interests of the child. However, if the parents make such an 
agreement, it will be recognized by the court only if the best 
interests of the child are fully served by the terms of the 
agreement. Thus, the trial court has an independent obligation to 
determine whether the child’s best interests are served by the 
parents’ agreement concerning their child support obligations.” 
 


Wendel v. Wendel, 852 So.2d 277, 285 (Fla. 2d DCA 2003) (internal citations omitted).  
 


This is a general principle which applies regardless of the type of marital agreement 
containing child support provisions. This means that “[a] trial court has broad authority to reject 
the amount of child support agreed to by the parties,” and can set a higher amount of child 
support because such a “determination is within the sound discretion of the trial court, subject to 
statutory guidelines and a reasonableness test.” Pedroza v. Pedroza, 779 So.2d 616, 618, 619 
(Fla. 5th DCA 2001) (affirming the trial court’s finding that the $1,000 support per month agreed 
to by the parties is “inadequate and falls far below that required by Florida Statute 61.30” and the 
decision to set the support obligation at $2,636.50 per month). However, presumably the parties 
could attempt to limit application of the child support guidelines to a percentage of earned 
income or other benchmark. 
 
 The parties also cannot waive the court’s application of the best interest standard in child 
custody determinations or modifications. However, the parties can waive the “substantial change 
in circumstance” standard in any future modification case. See, e.g., Arrabal v. Hage, 19 So.3d 
1137, 1139 (Fla. 3d DCA 2009). 
 


PREVAILING PARTY FEE PROVISIONS 


Prenuptial Agreements: 


While it is against public policy to waive temporary attorney’s fees, provisions in 
prenuptial agreements that award attorney’s fees to the prevailing party in any action to enforce 
the agreement are enforceable. Lashkajani v. Lashkajani, 911 So.2d 1154 (Fla. 2005). There, the 
Court recognized that prevailing party clauses do not address either spouse’s need for support. 
They merely solidify the party’s agreement by providing a disincentive to spouses who may 
frivolously challenge it. The Court went on to explain its rationale, “Because prenuptial 
agreements regarding post dissolution support are enforced “as a matter of contract,” and 
prevailing party clauses have long been enforceable in ordinary contracts, we find no reason not 
to enforce them here.”  Id. at 1159.  


Marital Settlement Agreements: 
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In Vitale v. Vitale, 31 So.3d 970 (Fla. 4th DCA 2010), the court recognized that 
prevailing party clauses in MSAs are generally enforced and the need and ability to pay 
provisions of Fla. Stat. §61.16 do not apply.  


 
RELOCATION PROVISIONS 


 Relocation provisions agreed upon by and between the parties can be of great 
significance to the Court in determining whether to permit the relocation of a minor child.  


In Rossman v. Ghuman-Profera, 67 So.3d 363 (Fla. 4th DCA 2011), the Court denied a 
Mother’s request to relocate the minor child to Texas and granted the Father’s request for a 
modification of custody designating him as the primary residential parent where the parties’ 
agreement “expressly prohibited the Mother from relocating with the minor child outside of 
Florida without permission from the Father or the court” and the Mother had already moved to 
Texas despite her pending request to relocate and had indicated that she did not intend to move 
back. Id.  


In Orta v. Suarez, 65 So.3d 988 (Fla. 3d DCA 2011), the Court erred in denying the 
Wife’s petition to relocate to California with the parties’ minor child where the Wife met her 
burden of demonstrating that it was in the child’s best interests and the parties had always agreed 
to move to California which was the only state where the Wife could practice dentistry without 
re-attending dental school. 


PROCEDURAL CONSIDERATIONS FOR ALL MARITAL AGREEMENTS 


(1)  Attorney’s Deposition 
 
The act of bringing an action to contest the validity of a marital agreement by itself does 


not waive the attorney-client privilege. Absent a waiver, the attorney-client privilege remains 
intact. Scott v. Scott, 17 So.3d 918 (Fla. 4th DCA 2009).  Citing the leading case of Quillo v. 
Quillo, 621 So.2d 460 (Fla. 4th DCA 1993), the Court recognized that Fla. Stat. §90.502(4) 
outlines five situations where there is no attorney-client privilege. None of those waivers were 
present in the case at bar. The deposition was permitted to proceed, but with the right to 
interpose objections on any questions that encroached on privileged communications between 
the petitioner and her lawyer.  
 
(2) Agreements in Writing  
 


Historically, marital agreements had to be in writing. This was due to the one year 
provision contained in Florida’s Statute of Frauds. See Fla. Stat. § 725.01. This means that a 
defense which takes the oral agreement out of the statute’s reach, i.e. complete performance, 
might be sufficient to support enforcement of an oral agreement. See Kersey v. Kersey, 802 So. 
2d 523, 525 (Fla. 1st DCA 2001) (“Section 725.01, which generally bars any action based on an 
agreement in consideration of marriage unless in writing, has been interpreted as permitting 
consideration of such oral contracts if performed within one year.”); but see, Miller v. Greene, 
104 So. 2d 457, 461 (Fla. 1958) (“Marriage itself is generally, if not universally, held not 
sufficient part performance to take a parol antenuptial agreement out of the Statute [of 
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Frauds].”). However, the one year provision of the Statute of Frauds has been broadened in 
Florida to the point that any contract that is capable of being performed within one year is no 
longer subject to invalidity by operation of the Statute of Frauds. See Browning v. Poirier, 165 
So.3d 663 (Fla. 2015).  


PROCEDURAL CONSIDERATIONS FOR MARITAL SETTLEMENT AGREEMENTS 


(1)  Due Process Requires a Hearing 
 


Where sufficient allegations are made to state a cause of action for relief under Fla. Fam. 
L. R. P. 12.540, the claimant seeking to set aside a settlement agreement is entitled to a hearing 
on the merits of the motion. Marjon v. Lane, 995 So.2d 1086 (Fla. 2d DCA 2008). Even where 
the mediated settlement agreement provided the exculpatory clause that the agreement was fair 
and reasonable and was the result of no duress, undue influence, fraud or overreaching, it still did 
not bar the party from proceeding with his action. Likewise, see Gostyla v. Gostyla, 708 So.2d 
674 (Fla. 2d DCA 1998) and Johnson v. Johnson, 738 So.2d 508 (Fla. 1st DCA 1999).  


 
(2)  No Discovery until MSA Set Aside 
 


Where the parties reached a litigated marital settlement agreement and the Wife filed an 
action to set it aside, the Wife was not entitled to further financial discovery until such time as 
the agreement is actually set aside. Carter v. Carter, 3 So.3d 397 (Fla. 4th DCA 2009). There, 
relying on Petracca, supra, the Court reasoned that unless and until the trial court invalidates the 
marital settlement agreement, the Husband’s private financial information should remain private.  


 
(3)  Return to Status Quo 
 


An often overlooked legal defense to a motion for relief from judgment or an action 
seeking to rescind a settlement agreement is the requirement that the parties be returned to status 
quo prior to the settlement. The complaining party must be able to return the parties to the status 
quo prior to the settlement as a condition precedent in order to maintain any cause of action 
seeking to rescind a settlement agreement. Mazzoni Farms, Inc. v. E.I. Dupont DeMenours and 
Co., 761 So.2d 306 (Fla. 2000). The facts do not always lend themselves to this defense, but this 
can be a very useful tool where a party seeks to set aside an agreement and there has been full 
compliance or substantial funds already paid pursuant to the agreement.  


 
(4) Interlocutory Appeals 
 


Fla. R. App. P. 9.130 governs the circumstances where appeals of non-final orders are 
authorized. At the present time, an order passing upon the validity of a marital settlement 
agreement is not appealable as an interlocutory order.  


 
(5)  Sanctions Order  
 


A sanctions order is a ruling of the court and the parties cannot overcome the 
effectiveness of that court order by agreeing among themselves to the contrary. In Gottfried v. 
Kutner Law Firm, 34 So. 3d 56 (Fla. 3d DCA 2010), the trial court entered a strong sanction 
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order in the form of attorney’s fees against the Husband for absconding with marital assets. The 
Husband and Wife later entered into a marital settlement agreement providing that each would be 
responsible for their own attorney’s fees and costs and in effect, asking the court to withdraw its 
earlier oral pronouncement assessing attorney’s fees. Whether to relieve the Husband of 
sanctions was a matter addressed to the discretion of the trial court, and the Court held that the 
parties, through their agreement, could not override the trial court’s order. The sanction order 
awarding attorney’s fees was upheld, notwithstanding the parties’ agreement. 


 
(6)  Methods of Testing Marital Settlement Agreement 
 


A party can challenge the validity of a marital agreement pursuant to Chapter 61 or 
pursuant to Fla. Fam. R. P. Rule 12.540. Where interpretation of the agreement is an issue, the 
parties can also avail themselves of Fla. Stat. Chapter 86 dealing with declaratory judgments. 
Conlan v. Conlan, 43 So.3d 931 (Fla. 4th DCA 2010). 


 
Fla. Fam. R. P. Rule 12.540 provides that “Florida Rule of Civil Procedure 1.540 shall 


govern general provisions concerning relief from judgment, decrees, or orders, except that there 
shall be no time limit for motions based on fraudulent financial affidavits in marital or paternity 
cases.”  Florida Rule of Civil Procedure 1.540 sets forth several bases upon which to seek relief 
from judgment and requires that certain motions be filed within one year of the judgment 
(1.540(b)). See Champion v. McDaniel, 740 So.2d 17 (Fla. 1st DCA 1999)(petition filed sixteen 
months after entry of final judgment denied where appellee failed to prove fraud on the court or 
the filing of a fraudulent financial affidavit – the fact that one party was in a superior bargaining 
position does not warrant relief); Suppa v. Suppa, 871 So.2d 988 (Fla. 5th DCA 2004)(marital 
settlement agreement set aside based upon Casto where court found that there was not an arms’ 
length negotiation and that the Wife did not know her rights even though Wife only alleged fraud 
in her 1.540 motion); Heard v. Heard, 965 So.2d 173 (Fla. 5th DCA 2007)(Former Wife’s 
motion for relief from final judgment filed four years later was denied where the Former Wife 
had access to all material financial information when she agreed to the child support amount in 
the MSA). Note: attorney’s fees are available when an agreement is set aside on a rule 1.540(b) 
motion. See Bane v. Bane, 775 So.2d 938 (Fla. 2000)(“In summary, we hold that section 61.16 
authorizes an award of attorney’s fees for a rule 1.540(b) motion to set aside a property 
settlement that was the product of one party’s fraud.”). 


 
(7) Agreement to be signed by All Parties 
 


A mediated settlement agreement must be signed by all parties; the attorney’s signature 
for a party is not enough to bind that party. See Dean v. Rutherford Mulhall, P.A., 16 So.3d 284 
(Fla. 4th DCA 2009).  


 
See also, Saunders v. Saunders, 39 So.3d 425 (Fla. 5th DCA 2010)(although parties 


represented that they reached a settlement and that a stipulated judgment would be filed, there 
was no stipulation signed by the parties nor any transcript of an oral stipulation to support the 
final judgment of dissolution – judgment must be based on trial evidence or facts stipulated to in 
the record). But see, Hernandez v. Hernandez, 58 So.3d 313 (Fla. 5th DCA 2011)(rulings agreed 
to by both Husband and Wife on the record at the final hearing and contained in the final 
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judgment were binding although other portions of the judgment that were not agreed to and were 
not supported by evidence in the record or factual findings in the judgment were reversed). 
 
(8)  Oral Settlement Agreements  
 


Generally, an agreement announced in open court in an enforceable marital settlement 
agreement (“agreement”). However, in order for the agreement to be enforceable, the agreement 
must be agreed to by the parties on the record; the judge must obtain clear and unequivocal 
assent to the agreement from each party on the record, and must also confirm that each party has 
discussed the agreement with their attorney and fully understands the terms. See Richardson v. 
Knight, 2016 WL 4016334 (Fla. 4th DCA 2016).  
 


In Richardson, the parties reached a settlement agreement on the day of trial. The parties’ 
attorneys read the agreement in the record and the Court entered a Final Judgment incorporating 
the terms and attached the transcript to serve as the Marital Settlement Agreement. The Former 
Husband appealed the Final Judgment and the appellate court reversed the Final Judgment 
because there was no sworn testimony at final hearing indicating the parties’ assent to the 
agreement.  


 
While the Final Judgment included language that the Court had taken sworn testimony of 


the parties, it was clear from the transcript that the trial judge had never asked the parties on the 
record if they agreed to and understood the terms of the agreement, or if they had discussed it 
with their attorneys. The trial judge erred by accepting the oral agreement as valid and 
incorporating it into the final judgment as it was not based upon either parties’ testimony or 
sworn statements.  


 
(9)  Findings of Income and Needs 
 


Drafting Issue:  Is it necessary to include findings of income and needs when drafting 
marital settlement agreements dealing with alimony? Getting the parties to agree to such factual 
findings in the body of the agreement is often difficult, if not impossible to do. However, the 
case of Eisemann v. Eisemann, 5 So.3d 760 (Fla. 2d DCA 2009), held that the Wife’s attempt at 
upward modification of alimony could not be based upon her unmet needs at the time of the 
original award. The parties had reached a settlement agreement. Thus, there were no trial court 
findings as to the Wife’s needs at the time of the settlement.  When the Husband’s income rose 
substantially, the Wife sought a modification of her alimony based on her unmet needs at the 
time of the agreement. The Court held that the trial court’s judgment modifying alimony had to 
be reversed and remanded for reconsideration in light of the Wife’s current unmet needs that 
fulfilled the criteria of substantial change not contemplated at the time of the dissolution, rather 
than any consideration of her alleged unmet needs at the time of the settlement.  


 
In a similar case, Morrison v. Morrison, 60 So.3d 410 (Fla. 2d DCA 2011), a Former 


Wife sought an upward modification of alimony only nine and one-half months after the final 
judgment of dissolution based upon both her need for alimony and an increase in the Former 
Husband’s ability to pay. At the time of dissolution, the parties entered into a MSA and the Wife 
agreed to accept alimony of $900 per month even though her monthly needs were $3,400 per 
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month. The parties filed financial affidavits at the time of the dissolution but the trial court made 
no findings regarding the parties’ actual expenses or ability to pay because of the negotiated 
settlement. The Court held that modification of the Former Wife’s alimony to $3,250 was an 
abuse of discretion and that “[t]he trial court should not consider the Former Wife’s unmet needs 
at the time of dissolution but must consider only those needs that meet the criteria of a 
substantial change that was not contemplated at the time of dissolution and that is sufficient, 
material, permanent, and involuntary.  Likewise, the trial court must also consider only a 
permanent, substantial change in the Former Husband’s ability to pay that was not contemplated 
at the time of dissolution and that is sufficient, material, and involuntary.”  Id. at 416. 


 
In rendering its decision, the Morrison Court addressed the “Bedell exception” (Bedell v. 


Bedell, 583 So. 2d 1005)(Fla. 1991) which applies only when the alimony awarded to the 
recipient spouse is insufficient to satisfy the spouse’s needs as established during the marriage 
due to the payor’s financial inability to pay and the trial court was legally required to award such 
amount. The Morrison court held that the Bedell exception did not apply in that case and stated:  
“The trial court was not legally required to make the requisite findings of one spouse’s needs and 
the other’s inability to pay due to the parties’ negotiated settlement agreement. Since the parties 
fairly entered into the MSA at the time of dissolution, the trial court was not legally required to 
award an amount of alimony which did not meet the needs of the Former Wife.” Id. at 415. 
However, in a footnote, the court stated, in pertinent part: 
 


We encourage parties with unmet needs at the time of dissolution 
to include contractual provisions in the MSA which protect their 
interests. In addition, parties who enter into an MSA could petition 
the court to make a legal finding of unmet needs based on the 
parties’ financial affidavits. Id. at 416. 
 


 Including findings of the parties’ needs when drafting marital settlement agreements may 
be an effective way of protecting the parties’ interests. For instance, in the case Garvey v. 
Garvey, 138 So.3d 115 (Fla. 4th DCA 2014), the former husband sought a downward 
modification of his alimony obligation in the parties’ martial settlement agreement due to the 
deterioration of his health. The former wife argued that the former husband should not be entitled 
to a downward modification because they had contemplated the deterioration of the former 
husband’s multiple sclerosis at the time that they into the agreement. Although the Court 
ultimately held in the former husband’s favor, the parties may have been able to avoid litigation 
on this issue by including provisions in the martial settlement agreement that addressed and 
resolved the effect of this anticipated change in circumstance.  
 
(10)  Modification and Waivers 
 


Parties to a marriage may waive their statutory right to seek modification of alimony 
provisions in a settlement agreement if the language in the agreement clearly and 
unambiguously expresses waiver or if the interpretation of the agreement as a whole can lead to 
no other conclusion but waiver. Rosenthal v. Rosenthal, 2016 WL 4751758 (Fla. 1st DCA 
2016). 
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(11)  Sanctions for Non Compliance 
 


In a rather extreme case of bad behavior, the Second District dismissed an appeal of an 
order granting the Former Wife’s motion to enforce the marital settlement agreement as a 
sanction. It discovered the Former Husband had created and submitted a fraudulent court order 
in an effort to terminate the military retirement benefits paid to the Former Wife. The Court 
recognized that while dismissal of an appeal is a very serious sanction, creating false court 
orders was an action that justified such a sanction. King v. Taylor, 3 So.3d 405 (Fla. 2d DCA 
2009).  
 


(12) Effect Of Reconciliation Or Remarriage 
 


If parties to a dissolution action reach a marital settlement agreement and then reconcile 
or remarry, whether that agreement is effective in a subsequent dissolution action is governed by 
the Florida Supreme Court’s decision in Cox v. Cox, 659 So. 2d 1051 (Fla. 1995):  


 
[W]e hold that reconciliation or remarriage abrogates the executory 
provisions of a prior marital settlement agreement unless there is 
an explicit statement in the agreement that the parties intended 
otherwise. However, we hold that the executed provisions of a 
prior marital settlement agreement are not affected by 
reconciliation or remarriage absent a re-conveyance or a new 
written agreement to the contrary. Id. at 1054.  
 


This means that where the necessary explicit statement is absent, provisions which have 
not been completed or performed at the time of the subsequent dissolution action will not be 
enforceable following a reconciliation or remarriage. Thus, even though the Wife had agreed to 
receive only six years of rehabilitative alimony under the prior marital settlement agreement 
(which was executed three years ago), because the parties remarried and that prior agreement 
did not mention reconciliation or remarriage, the Wife was entitled to present evidence at the 
final hearing on her entitlement to permanent, rehabilitative or lump sum alimony. Slotnick v. 
Slotnick, 891 So.2d 1086, 1086-89 (Fla. 4th DCA 2004). 


 
In Kuchera v. Kuchera, 983 So.2d 776, 779 (Fla. 4th DCA 2008), the parties’ prior 


marital settlement agreement was found to govern property rights and support issues in their 
subsequent dissolution action. In reaching this conclusion, the Fourth District Court of Appeal 
relied primarily on the plain text of the agreement, since that guides the interpretation of 
unambiguous agreements. Id. The Cox decision and its principles were never cited or referenced. 
However, such principles were effectively followed because the parties’ prior marital settlement 
agreement contained the following language: “[r]econciliation shall not abrogate the provisions 
of this Agreement relating to the parties’ property rights and support.”  That was a sufficiently 
explicit statement that the parties intended that reconciliation would not abrogate the executory 
provisions for the prior marital settlement agreement to govern the current dissolution 
proceeding. Thus, this decision is not inconsistent with Cox. 
 
(13) Arbitration Clauses 
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Fla. Stat. §44.104 entitled “Voluntary binding arbitration and voluntary trial resolution” 


provides, in subparagraph (14), that it “…shall not apply to any dispute involving child custody, 
visitation, or child support…”  In Martinez v. Kurt, 45 So.3d 961 (Fla. 3d DCA 2010), the Third 
District held that although Former spouses agreed to resolve future post-judgment disputes by 
arbitration, Fla. Stat. § 44.104 excludes “any dispute involving child custody, visitation, or child 
support” from arbitration (relying upon its earlier decision in Toiberman v. Tisera, 998 So.2d 4 
(Fla. 3d DCA 2008)). But see, Schulberg v. Schulberg, 883 So.2d 352 (Fla. 3d DCA 
2004)(arbitration clause in parties’ marital settlement agreement requiring parties to attend 
binding arbitration if they are unable to agree about whether the children should attend private 
school is not a violation of Fla. Stat. §44.104(14) since it is a future dispute, not an existing 
dispute, and the issue for the arbitrator is one of educational need). 


 
 
 
 


(14) Death Benefits and Beneficiary Designations 
 


In Crawford v. Barker, 64 So.3d 1246 (Fla. 2011), the Florida Supreme Court was faced 
with the issue of “whether language in a marital settlement agreement, which specifically refers 
to a beneficiary-designated policy, plan, or account (such as a deferred compensation fund or life 
insurance policy), but does not state who is or is not to receive the death benefits and does not 
specify the beneficiary, trumps the pre-dissolution beneficiary designation on the policy, plan, or 
account.” Id. at 1248. The Court held “that absent the marital settlement agreement providing 
who is or is not to receive the death benefits or specifying who is to be the beneficiary, courts 
should look no further than the named beneficiary in the separate document of the policy, plan or 
account.  


 
General language in a marital settlement agreement, such as language stating who is to 


receive ownership, is not specific enough to override the plain language of the beneficiary 
designation in the separate document. The spouse, who owns the policy, plan or account 
following the dissolution of marriage, is otherwise free to name any individual as the 
beneficiary; however, if the spouse does not change the beneficiary, the beneficiary designation 
in the separate document controls.” Id. The Court noted:  “Magic words are not required; 
however, if the parties wish to specify in a marital settlement agreement that a spouse will not 
receive the death benefits or wish to specify a particular beneficiary, this should be done clearly 
and unambiguously.”  Id. at 1256. 


 
CHOICE OF LAW PROVISIONS 


Because of the transient nature of people litigating in Florida, it is not uncommon to 
come across a choice of law provision in marital agreements. Absent a public policy violation, 
Florida enforces parties’ choice of law contractual provisions. McNamara v. McNamara (#2), 40 
So.3d 78 (Fla. 5th DCA 2010), citing Mazzoni Farms Inc., supra and Baker v. Baker, 622 So.2d 
541 (Fla. 5th DCA 1993); Lamb v. Lamb, 154 So.3d 465 (Fla. 5th DCA 2015). The mere 
difference between the law of the forum and that of a foreign state does not make application of 
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the foreign law contrary to Florida public policy. McNamara, supra, citing Wilkinson v. 
ManPower, Inc., 531 F2d 712 (5th Cir 1976).  


 
At issue in McNamara was a marital agreement governed by Georgia law that waived the 


Wife’s entitlement to temporary attorney’s fees. The Court found that particular provision was 
contrary to the public policies of this State and upheld the trial court’s award to the Wife of 
temporary attorney’s fees, even though such waiver was valid under Georgia Law. See 
McNamara v. McNamara #1, 988 So.2d 1255 (Fla. 5th DCA 2008).  


 
The Court recognized that review of a trial court’s choice of law determination is de 


novo. McNamara, (#2), supra.  
 
In order to be void as against public policy, the Court must find that the contract is 


injurious to the interest of the public or contravenes some established interest in society. 
McNamara, #2, supra. See also Murley v. Wiedamann, 25 So.3d 27 (Fla. 2d DCA 2010); Kerr 
Construction, Inc. v Peters Contracting, Inc., 767 So. 2d 610 (Fla. 5th DCA 2000). 


 
Trial tactic note:  Where a choice of law provision applies, what is the best way to 


interpret foreign law? The trial court is qualified to determine the law in a foreign jurisdiction 
and expert testimony generally cannot be offered to invade the province of the trial court. On the 
other hand, expert testimony on foreign law can often be useful and trial courts are generally 
open and receptive to entertaining expert opinion on laws in foreign countries.  


 
Whether by expert testimony or legal memorandum, it is still necessary to request the 


trial court to take judicial notice. Fla. Stat. §90.202 permits the Court to take judicial notice of: 
 


(2) decisional, constitutional, and public statutory law of every other state, 
territory and jurisdiction of the United States;  


 
(4) laws of foreign nations; and 
 
(7)  rules of Court of any court of record of the United States or any other 


State, territory, or jurisdiction of the United States.  
 
Fla. Stat. §90.203 requires the Court to take judicial notice of any of the above cited items when 
a party requests it and provides the adverse party timely written notice of the request in order to 
enable the adverse party to meet the request and furnishes the Court with sufficient information 
to enable it to take judicial notice of the matter. It is important to file the request for judicial 
notice sufficiently ahead of trial to allow the other party to respond and to provide the court 
sufficient information ahead of the trial.  
 


FORUM SELECTION CLAUSES 


A common component of many contracts that preselect the choice of law to be applied is 
an additional provision that selects the forum in which to litigate. Forum selection clauses are 
fully enforceable absent a showing that enforcement of the provision would be unreasonable and 
unjust; parties have the right to make free and voluntary choices in their agreements. See 







 40 


Manrique v. Fabbri, 493 So.2d 437 (Fla. 1986). See also Kerr Construction, Inc. v. Peters 
Contracting, Inc., 767 So.2d 610 (Fla. 5th DCA 2000).  


 
The right of forum selection for contract disputes is premised on the generally accepted 


notion that forum selection clauses provide a degree of certainty to contracts by obviating 
jurisdictional struggles and by allowing parties to tailor the dispute resolution mechanism to their 
particular situation. Golden Palm Hospitality, Inc. v Stearns Bank, N.A., 874 So.2d 1231 (Fla. 
5th DCA 2004). As a general rule, whether a forum selection clause in a contract is valid and 
enforceable is a procedural issue that is to be determined in accordance with the law of the forum 
state rather than the law of the state designated in the agreement. Golden Palm Hospitality, 
supra. It is generally appropriate for a court in Florida, as a procedural issue to determine the 
validity and enforceability of a forum selection clause despite the choice of law provision in the 
agreement. Golden Palm Hospitality, supra. Even where a party is claiming fraud in the 
agreement, if the forum selection clause itself was not a product of the fraud then the forum 
selection clause can still be enforced. Golden Palm Hospitality, supra.   See also Fendi v. 
Condotti Shops, 754 So.2d 755 (Fla. 3d DCA 2000).  


 
Further, see First Pacific Corporation v. Sociedade de Empreendimentos, 566 So.2d 3 


(Fla. 3d DCA 1990), recognizing that although forum selection clauses are ordinarily enforced, a 
forum selection clause would be held unenforceable if enforcement would contravene strong 
public policy of the forum in which suit was brought or where the clause was a consequence of 
fraud or overreaching.  


 
Also, be aware of Fla. R. Civ. P. 1.061 Choice of Forum. This Rule provides that an 


action can be dismissed on the ground that a satisfactory remedy may be more conveniently 
sought in a jurisdiction other than Florida providing that the plaintiff can reinstate their suit in the 
alternate forum without undue inconvenience or prejudice. Thus, if the forum selected by the 
contract would not be able to exercise jurisdiction over the parties then the forum selection 
clause may not be enforced.  


 
CONSIDERATION 


 A valid marital agreement must be supported by consideration. However, what 
constitutes consideration may vary depending upon the type of agreement. 
 


1. Premarital Agreements – the marriage itself is sufficient consideration – O’Shea 
v. O’Shea, 221 So.2d 223 (Fla. 4th DCA 1969). 


 
2. Postnuptial Agreements – See, e.g., Ashby v. Ashby, 651 So. 2d 246, 247 (Fla. 4th 


DCA 1995)(“It is axiomatic that a promise, no matter how slight, can constitute 
sufficient consideration so long as a party agrees to do something that they are not 
bound to do.”); Diaz v. Rood, 851 So. 2d 843, 846 (Fla. 2d DCA 2003)(“To 
conclude that consideration is fair or unfair, rather than merely extant, is not the 
proper province of the court.”).  


 
But see, Rosenberg v. Lawrence, 541 So.2d 1204, 1206 (Fla. 3d DCA 
1988)(agreement to pay expenses on behalf of adult child as long as parties 
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consent could not be enforced against former Husband where he was not 
consulted and did not consent – “Where one party retains to itself the option of 
fulfilling or declining to fulfill its obligations under the contract, there is no valid 
contract and neither side may be bound.”); Abbott v. Kiser, 654 So.2d 640, 641 
(Fla. 4th DCA 1995)(“A party’s promise to pay a sum which he or she is already 
obligated to pay, whether as a lump sum or in accordance with an installment plan 
is not valid consideration.”). See also, Smith v. Locklear, 906 So.2d 1273, 1274 
(Fla. 5th DCA 2005)(“The agreement lacks consideration. Providing past services 
rendered without the expectation of compensation is not adequate consideration to 
support a contract.”) and Brinson v. Herlong, 121 Fla. 505 (Fla. 1935)(no 
valuable consideration for alleged agreement to extend maturity of a mortgage 
debt).  


3. Support Agreements - “Agreements between unmarried parties may be enforced 
provided there is valid and lawful consideration apart from any express or implied 
agreement regarding sexual relations.” Dietrich v. Winters, 798 So.2d 864, 866 
(Fla. 4th DCA 2001). See also, Stevens v. Muse, 562 So.2d 852, 853 (Fla. 4th 
DCA 1990)(“[t]he co-signing of the note, the pledging of the certificate of deposit 
and the promise to repay the loan all constituted valid and lawful consideration 
separate and apart from any express or implied agreement regarding sexual 
relations”) and Crossen v. Feldman, 673 So.2d 903 (Fla. 2d DCA 
1996)(unmarried parties are legally capable of entering into a contract for 
support). In Posik v. Layton, 695 So.2d 759 (Fla. 5th DCA 1997), the Court 
upheld a support agreement between unmarried parties noting that “[t]he 
obligations imposed on Ms. Posik by the agreement include the obligation ‘to 
immediately commence residing with Nancy L.R. Layton at her said residence for 
the remainder of Emma Posik’s life…” which is “very similar to a ‘until death do 
us part’ commitment.” Id. at 762. In Forrest v. Ron, 821 So.2d 1163 (Fla. 3d DCA 
2002), the court held that “the parents’ agreement to attempt a reconciliation for a 
three-month period in order to re-establish a family unit in the best interests of 
their child, to provide a home for the child, and to avoid expensive and protracted 
litigation is valid and lawful consideration separate and apart from any agreement 
regarding sexual relations.” Id. at 1165. But see, Maszewski v. Piskadlo, 318 So.2d 
226 (Fla. 2d DCA 1975)(contract was void for lack of mutuality of obligation 
where both parties promised not to dispossess the other from the residence they 
lived in but since appellee was a life tenant and could not have been dispossessed 
anyway, appellant gave up nothing).  


  
4. Waiver of Spousal Rights – Fla. Stat. §732.702 permits a spouse to waive the 


rights of a surviving spouse to an elective share and other rights by written 
contract, agreement or waiver. See, e.g., Steffens v. Evans, 70 So.3d 758 (Fla. 4th 
DCA 2011). Subparagraph (3) provides: “No consideration other than execution 
of the agreement, contract, or waiver shall be necessary to its validity, whether 
executed before or after marriage.” 


 


UNENFORCEABLE AGREEMENTS 
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There are certain agreements that, at the present time, Florida Courts will not enforce.  
 
1.  Agreements providing for visitation by a non-parent – See Wakeman v. Dixon, 


921 So.2d 669 (Fla. 1st DCA 2006)(holding that “under Florida law, absent 
evidence of detriment to the child, courts have no authority to grant custody or to 
compel visitation by a person who is not a natural parent and that agreements 
providing for visitation by a non-parent are unenforceable.”). See also, D.E. v. 
R.D.B., 929 So.2d 1164 (Fla. 5th DCA 2006)(“Florida law…does not allow a 
non-parent to seek custody or visitation.”).  


 
2. Agreements to marry – See Hoffman v. Boyd, 698 So.2d 346 (Fla. 4th DCA 


1997)(Court held that a married man’s written agreement to support a woman 
indefinitely if he did not marry her within a specified period of time was void and 
unenforceable based upon public policy and Florida Statutes). 
 


3. Agreements for sex – See Posik v. Layton, 695 So.2d 759 (Fla. 5th DCA 1997); 
Poe v. Estate of Levy, 411 So.2d 253 (Fla. 4th DCA 1982) (an agreement for 
support between unmarried adults is valid unless the agreement is inseparably 
based upon illicit consideration of sexual services). 
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TIMESHARING & PARENTING PLANS 


I. Introduction 


In 2008, the Florida law regarding children’s issues changed substantially. The term 
“custody” was eliminated, as was the designation of primary and secondary residential 
parents. Section 61.121, Florida Statutes, i.e. rotating custody, was repealed. Responding to 
criticism of the outdated terms of visitation and custody, “time-sharing” became the 
appropriate manner of referring to parent/child time. See The Florida Senate Bill Analysis 
And Fiscal Impact Statement, CS/SB 2532, Section II, April 15, 2008 (stating that “[t]he 
concept of shared parental responsibility is intended to protect a child’s right to an ongoing 
relationship with both parents.”). 


The Court is now required to approve, grant, or modify a parenting plan which governs “the 
relationship between the parties relating to the decisions that must be made regarding the 
minor child” and contains “a time-sharing schedule for the parents and child.” See § 
61.046(14), Fla. Stat. (defining “parenting plan” as a “document created to govern the 
relationship between the parents relating to decisions that must be made regarding the minor 
child and must contain a time-sharing schedule for the parents and child. The issues 
concerning the minor child may include, but are not limited to, the child's education, health 
care, and physical, social, and emotional well-being. In creating the plan, all circumstances 
between the parents, including their historic relationship, domestic violence, and other factors 
must be taken into consideration.”); see also § 61.046(22), Fla. Stat. (defining a “time-sharing 
schedule” as a “timetable that must be included in the parenting plan that specifies the time, 
including overnights and holidays, that a minor child will spend with each parent. If 
developed and agreed to by the parents of a minor child, it must be approved by the court. If 
the parents cannot agree, the schedule shall be established by the court.”). The changes are not 
just semantic, but instead, have altered the legal requirements for resolving the relationships 
between parents and their children in domestic relations matters. 


While most lawyers have adjusted to the changes, many continue to draft settlement 
agreements that fail to comply with the changes in the law. In cases where the parents 
cannot agree on a timesharing schedule or a parenting plan, attorneys sometimes fail to offer 
sufficient evidence at trial to assist the Court in establishing a timesharing schedule which 
meets with the requirements for a parenting plan. See Blackburn v. Blackburn, 103 So. 3d 941 
(Fla. 2d DCA 2012) (explaining that the trial court is required to set timesharing and holiday 
schedules where the parties were unable to reach an agreement on schools and daycare 
arrangements). 


Section 61.046(14)(b), Fla. Stat., likewise requires that “[a]ny parenting plan formulated 
under this chapter must address all jurisdictional issues, including the Uniform Child Custody 
Jurisdiction and Enforcement Act, part II of this chapter, the International Child Abduction 
Remedies Act, 42 U.S.C. ss. 11601 et seq., the Parental Kidnapping Prevention Act, and the 
Convention on the Civil Aspects of International Child Abduction enacted at the Hague on 
October 25,1980.” 
 
Merriam-Webster.com defines “plan” as “a detailed formulation of a program of action.” As 
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such, a parenting plan, with a timesharing schedule, is more than a scheduling document. 
Instead, it defines the parents’ rights and responsibilities and the division of duties between 
the two; and should be the parents’ detailed program of action for them and their children. 
While the Florida Supreme Court approved parenting plan forms include certain areas that 
must be addressed, the parents are free to add or delete responsibilities and duties as 
appropriate for the best interest of their children. 


In Munroe v. Olibrice, 83 So. 3d 985, 987 (Fla. 4th DCA 2012), the Fourth District Court of 
Appeal reminds us that our Supreme Court has approved forms for parenting plans codified in 
Florida Family Law Rule of Procedure 12.995 to assist us in formulating parenting plans. 
Simply stated, use the Florida Supreme Court approved forms. The current forms are 
available on the Florida Supreme Court website. The forms are updated regularly. Be sure to 
use the updated forms. 


a. Dissolution of Marriage vs. Paternity 


The attorney practicing family law must be mindful that the parenting law in a dissolution of 
marriage is not the same as that of unmarried parents. While the shared parenting and 
timesharing statutes in Chapter 61 were substantially changed in 2008, the paternity statutes 
were not similarly changed. See Ch. 742, Fla. Stat. 


Section 742.031(1), Florida Statutes, provides in part, that “[t]he court shall determine the 
issues of paternity of the child and the ability of the parents to support the child,” and 
742.031(1) further provides that, “[t]he court shall order either or both parents owing a duty of 
support to the child to pay support pursuant to s. 61.30,” including temporary child support, 
“the court may also make a determination of an appropriate parenting plan, including a time-
sharing schedule, in accordance with chapter 61.” (Emphasis added). As such, unlike a 
dissolution proceeding, there is no absolute requirement that a parenting plan be established. 
Accordingly, a determination of paternity does not provide the father (even after paternity is 
established and a child support obligation is ordered) the same rights to his children as a 
husband has with his children. 


b. In Paternity matters with no court-ordered parenting plan, the Mother has all 
of the timesharing and sole parental responsibility 


Equally as important, section 742.031(2), Florida Statutes, provides “[i]f a judgment of 
paternity contains only a child support award with no parenting plan or time-sharing schedule, 
the obligee parent shall receive all of the time-sharing and sole parental responsibility without 
prejudice to the obligor parent. If a paternity judgment contains no such provisions, the 
mother shall be presumed to have all of the time-sharing and sole parental responsibility.” As 
such, until a parenting plan or time-sharing schedule is awarded by the court to the father, the 
mother maintains all of the time-sharing and sole parental responsibility, even if she is 
voluntarily permitting the father to visit with the child without an agreement approved by the 
court or a court-ordered parenting plan. 
 







Page 5 of 40 
  


II. Parenting Plans 


Section 61.046, Florida Statutes, defines “Parenting plan” as follows: 


(14) “Parenting plan” means a document created to govern the relationship 
between the parents relating to decisions that must be made regarding the 
minor child and must contain a time-sharing schedule for the parents and child. 
The issues concerning the minor child may include, but are not limited to, the 
child’s education, health care, and physical, social, and emotional well-being. 
In creating the plan, all circumstances between the parents, including their 
historic relationship, domestic violence, and other factors must be taken into 
consideration. 


(a) The parenting plan must be: 


1. Developed and agreed to by the parents and approved by a court; or 


2. Established by the court, with or without the use of a court-ordered 
parenting plan recommendation, if the parents cannot agree to a plan or the 
parents agreed to a plan that is not approved by the court. 


(b) Any parenting plan formulated under this chapter must address all 
jurisdictional issues, including the Uniform Child Custody Jurisdiction and 
Enforcement Act, part II of this chapter, the International Child Abduction 
Remedies Act, 42 U.S.C. ss. 11601 et seq., the Parental Kidnapping Prevention 
Act, and the Convention on the Civil Aspects of International Child Abduction 
enacted at the Hague on October 25, 1980. 


(c) For purposes of the Uniform Child Custody Jurisdiction and Enforcement 
Act, part II of this chapter, a judgment or order incorporating a parenting plan 
under this part is a child custody determination under part II of this chapter. 


(d) For purposes of the International Child Abduction Remedies Act, 42 
U.S.C. ss. 11601 et seq., and the Convention on the Civil Aspects of 
International Child Abduction, enacted at the Hague on October 25, 1980, 
rights of custody and rights of access are determined pursuant to the parenting 
plan under this part. 


Section 61.13(2)(a), Florida Statutes, provides in part: 


(2) (a) The court may approve, grant, or modify a parenting plan, 
notwithstanding that the child is not physically present in this state at the time 
of filing any proceeding under this chapter, if it appears to the court that the 
child was removed from this state for the primary purpose of removing the 
child from the court's jurisdiction in an attempt to avoid the court's approval, 
creation, or modification of a parenting plan.; 
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Pursuant to section 61.13(2)(b), the parenting plan must, at a minimum, include: 


(2) (b) A parenting plan approved by the court must, at a minimum, 
describe in adequate detail how the parents will share and be responsible for 
the daily tasks associated with the upbringing of the child; the time-sharing 
schedule arrangements that specify the time that the minor child will spend 
with each parent; a designation of who will be responsible for any and all 
forms of health care, school-related matters including the address to be used 
for school-boundary determination and registration, and other activities; and 
the methods and technologies that the parents will use to communicate with 
the child. 


a. Parental Responsibility: Shared v. Sole Parental 
Responsibility; areas of responsibility 


Section 61.046(17), Florida Statutes, defines shared parental responsibility as “a court-ordered 
relationship in which both parents retain full parental rights and responsibilities with respect 
to their child and in which both parents confer with each other so that major decisions 
affecting the welfare of the child will be determined jointly.” 


Section 61.046(18), Florida Statutes, defines sole parental responsibility as “a court-ordered 
relationship in which one parent makes decisions regarding the minor child.” 


Section 61.13(2)(c)2.a. and b., Florida Statutes, govern parental responsibility and areas of 
responsibility, as follows: 


2. The court shall order that the parental responsibility for a minor child be 
shared by both parents unless the court finds that shared parental responsibility 
would be detrimental to the child. Evidence that a parent has been convicted of 
a misdemeanor of the first degree or higher involving domestic violence, as 
defined in s. 741. 28 and chapter 775, or meets the criteria of s. 39.806(1 )(d), 
creates a rebuttable presumption of detriment to the child. If the presumption is 
not rebutted after the convicted parent is advised by the court that the 
presumption exists, shared parental responsibility, including time-sharing with 
the child, and decisions made regarding the child, may not be granted to the 
convicted parent. However, the convicted parent is not relieved of any 
obligation to provide financial support. If the court determines that shared 
parental responsibility would be detrimental to the child, it may order sole 
parental responsibility and make such arrangements for time-sharing as 
specified in the parenting plan as will best protect the child or abused spouse 
from further harm. Whether or not there is a conviction of any offense of 
domestic violence or child abuse or the existence of an injunction for 
protection against domestic violence, the court shall consider evidence of 
domestic violence or child abuse as evidence of detriment to the child. 
 
a. In ordering shared parental responsibility, the court may consider the 
expressed desires of the parents and may grant to one party the ultimate 
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responsibility over specific aspects of the child's welfare or may divide those 
responsibilities between the parties based on the best interests of the child. 
Areas of responsibility may include education, health care, and any other 
responsibilities that the court finds unique to a particular family. 
 
b. The court shall order sole parental responsibility for a minor child to one 
parent, with or without time-sharing with the other parent if it is in the best 
interests of the minor child. 


Hunter v. Hunter, 540 So. 2d 235 (Fla. Dist. Ct. App. 3d Dist. 1989) The trial court errs in 
awarding sole parental responsibility to a parent absent a specific finding that shared parental 
responsibility would be detrimental to the child(ren).  


 
b. Ultimate decision making authority.  


Hancock v. Hancock, 915 So. 2d 1277, 1278 (Fla 4th DCA 2005) (even when granting shared 
parental responsibility, the trial court may grant one parent the ultimate responsibility over 
specific aspects of the child's welfare, when it is in the best interest of the child.) See § 
61.13(2)(b)2.a, Fla. Stat. (2004).  


Watt v. Watt, 966 So. 2d 455, 457 (Fla. 4th DCA 2007) (in ordering shared parental 
responsibility, the court may grant to one party the ultimate responsibility over specific 
aspects of the child's welfare.) 


If the parties reach an impasse, then the dispute is presented to the court for resolution and the 
test to be applied is the best interests of the child. Id.   


In a pre-2008 case - Kasdorf v. Kasdorf, 931 So. 2d 257, 259 (Fla. 4th DCA 2006) stands for 
the proposition that a pleading for “primary residential parenting”, coupled with substantial 
evidence, to be sufficient notice to the other party that ultimate decision making authority 
would be at issue.  Compare with the dissent which was based on the Fourth DCA’s prior 
holding in McKeever v. McKeever, 792 So. 2d 1234 (Fla. 4th DCA 2001) wherein a parent 
only requesting shared parental responsibility was awarded sole parental authority for 
educational decisions by the trial court and the award was reversed since there was no prayer 
for such relief.   


c. Court must establish or approve a complete parenting plan 


Monroe v. Olibrice, 83 So. 3d 985 (Fla. 4th DCA 2012) (determining the trial court’s failure 
to create or approve a parenting plan when establishing time-sharing schedule is reversible 
error in dissolution of marriage proceedings involving minor children). 


Mills v. Johnson, 147 So. 3d. 1023(Fla. 2d DCA 2014), (opining that trial court erred in 
dissolution of marriage action in adopting a time-sharing schedule recommended by 
magistrate that did not address holiday time-sharing, particularly in light of the contentious 
parenting relationship between the parties). 
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d. Court must have jurisdiction to establish or approve parenting plan 


Hunter v. Booker, 133 So. 3d 623, 627-28 (Fla. 1st DCA 2014)(granting certiorari and 
quashing trial court’s order establishing temporary parenting plan after denying the domestic 
violence injunction; taking such action was a departure of the essential requirements of the 
law). 


Section 61.13(2)(b) and (c)l.-3., Florida Statutes, set forth the minimum requirement for a 
court approved parenting plan; parental responsibility; the matters the court must determine in 
establishing a parenting plan and Florida’s public policy, as follows: 


(2) (b) A parenting plan approved by the court must, at a minimum, 
describe in adequate detail how the parents will share and be responsible for 
the daily tasks associated with the upbringing of the child; the time-sharing 
schedule arrangements that specify the time that the minor child will spend 
with each parent; a designation of who will be responsible for any and all 
forms of health care, school-related matters including the address to be used 
for school-boundary determination and registration, and other activities; and 
the methods and technologies that the parents will use to communicate with the 
child. 
(c) The court shall determine all matters relating to parenting and time-sharing 
of each minor child of the parties in accordance with the best interests of the 
child and in accordance with the Uniform Child Custody Jurisdiction and 
Enforcement Act, except that modification of a parenting plan and time-
sharing schedule requires a showing of a substantial, material, and 
unanticipated change of circumstances. 
1. It is the public policy of this state that each minor child has frequent and 
continuing contact with both parents after the parents separate or the marriage 
of 
the parties is dissolved and to encourage parents to share the rights and 
responsibilities, and joys, of childrearing. There is no presumption for or 
against the father or mother of the child or for or against any specific time-
sharing schedule when creating or modifying the parenting plan of the child. 
2. The court shall order that the parental responsibility for a minor child be 
shared by both parents unless the court finds that shared parental responsibility 
would be detrimental to the child. Evidence that a parent has been convicted of 
a misdemeanor of the first degree or higher involving domestic violence, as 
defined in s. 741. 28 and chapter 775, or meets the criteria of s. 39.806(l)(d), 
creates a rebuttable presumption of detriment to the child. If the presumption is 
not rebutted after the convicted parent is advised by the court that the 
presumption exists, shared parental responsibility, including time-sharing with 
the child, and decisions made regarding the child, may not be granted to the 
convicted parent. However, the convicted parent is not relieved of any 
obligation to provide financial support. If the court determines that shared 
parental responsibility would be detrimental to the child, it may order sole 
parental responsibility and make such arrangements for time-sharing as 
specified in the parenting plan as will best protect the child or abused spouse 
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from further harm. Whether or not there is a conviction of any offense of 
domestic violence or child abuse or the existence of an injunction for 
protection against domestic violence, the court shall consider evidence of 
domestic violence or child abuse as evidence of detriment to the child. 
a. In ordering shared parental responsibility, the court may consider the 
expressed desires of the parents and may grant to one party the ultimate 
responsibility over specific aspects of the child's welfare or may divide those 
responsibilities between the parties based on the best interests of the child. 
Areas of responsibility may include education, health care, and any other 
responsibilities that the court finds unique to a particular family. 
b. The court shall order sole parental responsibility for a minor child to one 
parent, with or without time-sharing with the other parent if it is in the best 
interests of the minor child. 
3. Access to records and information pertaining to a minor child, including, 
but not limited to, medical, dental, and school records, may not be denied to 
either parent. Full rights under this subparagraph apply to either parent unless a 
court order specifically revokes these rights, including any restrictions on these 
rights as provided in a domestic violence injunction. A parent having rights 
under this subparagraph has the same rights upon request as to form, substance, 
and manner of access as are available to the other parent of a child, including, 
without limitation, the right to in-person communication with medical, dental, 
and education providers. 


d. Court approved parenting plan 


If the parties have a written agreed parenting plan, it must be filed with the court for 
consideration and an order of approval. Importantly, a parenting plan, when agreed to by the 
parents must be approved by the court. See § 61.046(14)(a), Fla. Stat. (providing that “the 
parenting plan must be: 1. [developed and agreed to by the parents and approved by a court; 
or 2. [established by the court, with or without the use of a court-ordered parenting plan 
recommendation, if the parents cannot agree to a plan or the parents agreed to a plan that is 
not approved by the court.”)- 


If the parents are unable to reach an agreed parenting plan, while they are not required to file 
and provide the court with a proposed parenting plan at trial, a better approach is to do so. If 
the parents have reached an agreement, a signed and notarized Parenting Plan should be 
attached.   


e. There is no presumption for or against the father or mother of the child; and 
no presumption for or against any specific time-sharing schedule when creating 
or modifying the parenting plan of the child: 


On October 1, 2009, the Florida Legislature eliminated the presumption against rotating time-
sharing or any other specific timesharing schedule, amending Section 6L13(2)(c)L, Florida 
Statutes, as follows: 


(2)(c)l. It is the public policy of this state that each minor child has frequent 
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and continuing contact with both parents after the parents separate or the 
marriage of the parties is dissolved and to encourage parents to share the rights 
and responsibilities, and joys, of childrearing. There is no presumption for 
or against the father or mother of the child or for or against any specific 
timesharing schedule when creating or modifying the parenting plan of the 
child. Ch. 2009-180, § 3, at 1853, Laws of Fla. (emphasis added). 


See Schwieterman v, Schwieterman, 114 So. 3d 984, 987 (Fla. 5th DCA 2012) 
(explaining that pursuant to section 61.13(3), “there is no presumption under current 
Florida law for or against any particular time-sharing schedule, including one calling 
for a fifty-fifty division of time. Instead, the sole requirement is that the time-sharing 
schedule must be set in accordance with ‘the best interests of the child.’”). 


See also Bainbridge v. Pratt, 68 So. 3d 310, 313-15 (Fla. 1st DCA 201 l)(discussing 
factors which cut in favor of ordering a rotating parenting plan suggesting such 
timesharing “may be in a child's best interest if: (1) the child was older and mature, 
Bienvenu v. Bienvenu, 380 So. 2d 1164 (Fla. 3d DCA 1980); Gerscovich v. 
Gerscovich, 406 So. 2d 1150 (Fla. 5th DCA 1981); (2) the child was not yet in school, 
Parker v. Parker, 553 So. 2d 309 (Fla. 1st DCA 1989); Alexander v. Alexander, 473 
So. 2d 236 (Fla. 2d DCA 1985); Wilking v. Reiford, 582 So. 2d 717 (Fla. 5th DCA 
1991); (3) the parents lived near each other, Gerscovich; Parker; Bienvenu; (4) the 
child preferred rotating custody, Gerscovich; (5) the rotation would not have a 
disruptive effect on the child, Gerscovich; Bienvenu; (6) the periods of time spent 
with each parent were reasonable, Gerscovich; (7) the periods of custody were related 
to divisions in the child's life, such as the school year, Bienvenu; and (8) severe 
acrimony and ill-will existed between the child's parents. Sullivan v. Sullivan, 604 
So.2d 878, 879 (Fla. 1st DCA 1992). While we acknowledge there is no longer a 
presumption to overcome, we feel that these factors are still useful in determining the 
best interests of the child, especially when considering section 61.13(3)(e) and the 
propriety of this type of time-sharing plan.”). 
Davis v. Lopez-Davis, 162 So. 3d 19 (Fla. 4th DCA 2014)(explaining Florida’s public 
policy stating, “[t]he legislature determined that ‘[i]t is the public policy of this state 
that each minor child has frequent and continuing contact with both parents after ... the 
marriage of the parties is dissolved.’ § 61.13(2)(c) 1., Fla. Stat. (2009). ‘[T]he 
privilege of visiting the minor children of the parties to a divorce proceeding should 
never be denied either parent so long as he or she conducts himself or herself, while in 
the presence of such children, in a manner which will not adversely affect the morals 
or welfare of such progeny.’ Yandell v. Yandell, 39 So. 2d 554, 555 (Fla.1949). A 
parent has a ‘constitutionally protected ‘inherent right’ to a meaningful relationship 
with his [or her] children.’ Schutz v. Schutz, 581 So. 2d 1290, 1293 (Fla. 1991).”). 


Practice tips: 


When counseling clients and drafting parenting plans, lawyers should be mindful of the newer 
terms and ideals, particularly when providing reports, orders and written agreements to the 
court. Lawyers should take the time to properly educate their clients on parental responsibility 
and parenting time. It is a good practice idea for each parent to have a calendar of specific 
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dates and times when time-sharing will occur. This will greatly reduce potential for conflict. 
See Montalvo v. Montalvo, 949 So. 2d 350 (Fla. 4th DCA 2007). Critically, unless the time-
sharing schedule is more specific than “reasonable and liberal access, contact, and time-
sharing,” there is nothing for the court to enforce. See Lanza v. Lanza, 804 So. 2d 408 (Fla. 
4th DCA 2001); Buttermore v. Meyer, 559 So.2d 357 (Fla. 1st DCA 1990); Kranis v, Kranis, 
313 So. 2d 135 (Fla. 3d DCA 1975). 


Lawyers can, and probably should, draft creative parenting plans to meet the needs of the 
maturing child and not rely on future modifications. This would alleviate costs associated 
with the modifications that would be incurred by the parents, and remove some of the 
uncertainty as to whether a modification would be granted. Along these lines, the lawyer 
should consider the concept of different plans for different aged children. Indeed, engaging 
experts in the beginning of a case may save the families future expenses. 


III. Factors for analyzing parental responsibility and creating, developing, 
approving or creating a parenting plan, including a timesharing plan; section 
61.13(3)(a)-(t), Florida Statutes: 


Regardless of whether the action is a dissolution of marriage or paternity case, if the parties 
present their family to the court for determination of the parental rights/responsibilities and 
timesharing/parenting plan, the court will use the factors set forth in section 61.13(3), Florida 
Statutes. 


There is no statutory requirement that a trial court engage in a discussion as to each of the 
factors, although a discussion of the relevant factors can be helpful in determining whether the 
trial court's judgment is supported by competent substantial evidence. Kelly v. Colston, 32 So. 
3d 186, 187 (Fla. 1st DCA 2010); Adair v, Adair, 720 So. 2d 316, 317 (Fla. 4th DCA 1998); 
see also Schwieterman v. Schwieterman, 114 So. 3d 984, 987-88 (Fla. 5th DCA 
2012)(explaining that while there is no statutory requirement that a trial court engage in a 
discussion as to each of the statutory best interest factors in child custody action, a discussion 
of the relevant factors is helpful in determining whether the trial court's judgment is supported 
by competent substantial evidence.). 


Section 61.13(3)(a)-(t), Florida Statutes: 


(3) For purposes of establishing or modifying parental responsibility and 
creating, developing, approving, or modifying a parenting plan, including a 
time-sharing schedule, which governs each parent's relationship with his or her 
minor child and the relationship between each parent with regard to his or her 
minor child, the best interest of the child shall be the primary consideration. A 
determination of parental responsibility, a parenting plan, or a time-sharing 
schedule may not be 
modified without a showing of a substantial, material, and unanticipated 
change in circumstances and a determination that the modification is in the 
best interests of the child. Determination of the best interests of the child shall 
be made by evaluating all of the factors affecting the welfare and interests of 
the particular minor child and the circumstances of that family, including, but 
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not limited to: 


(a) The demonstrated capacity and disposition of each parent to facilitate 
and encourage a close and continuing parent-child relationship, to honor the 
timesharing schedule, and to be reasonable when changes are required. 


See e.g., Orta v. Suarez, 66 So. 3d 988, 997 (Fla. 3d DCA 201l)(discussing the trial court's 
findings as related to section 61.13(3)(a), that “Orta was the parent who most consistently 
fostered a close relationship between the other parent and the parties' child, this despite 
circumstances which might have encouraged her to act otherwise.”). 


(b) The anticipated division of parental responsibilities after the litigation, 
including the extent to which parental responsibilities will be delegated to third 
parties. 


(c) The demonstrated capacity and disposition of each parent to determine, 
consider, and act upon the needs of the child as opposed to the needs or desires 
of the parent. 


See Orta, 66 So. 3d at 998 (discussing findings and conclusion of the trial court on “[t]he 
demonstrated capacity and disposition of each parent to determine, consider, and act upon the 
needs of the child as opposed to the needs or desires of the parent,” that at all times Orta put 
the needs of her child ahead of her own, while Suarez always had put his needs and desires 
above those of his child: “The credible evidence leads this Court to conclude that, in the 
months after the child was born, the Mother clearly demonstrated a capacity and disposition to 
determine, consider and act upon the needs of the child as opposed to the needs or desires of 
the parent.”). 


(d) The length of time the child has lived in a stable, satisfactory 
environment and the desirability of maintaining continuity. 


See e.g., Martinez v. Abinader, 37 So. 3d 944 (Fla. 2d DCA 2010) (opining that trial court 
applied an incorrect standard in its analysis of section 61.13(3)(d), by equating the child's 
“environment,” with the physical structure where child lived, taking stability of child's 
residence in the dwelling itself as its polestar, instead of considering the length of time the 
child has lived in stable, satisfactory environment and desirability of maintaining continuity, 
the trial court erroneously eliminated wife from consideration as primary residential parent 
because she could not afford to retain marital home on her income). 


(e) The geographic viability of the parenting plan, with special attention 
paid to the needs of school-age children and the amount of time to be spent 
traveling to effectuate the parenting plan. This factor does not create a 
presumption for or against relocation of either parent with a child. 
 


See e.g., Bainbridge v. Pratt, 68 So. 3d 310, 313-15 (Fla. 1st DCA 2011) (explaining that 
“[section 61.13(3)(e), Florida Statutes, is of particular importance in the case of rotating 
custody and states, ‘[t]he geographic viability of the parenting plan, with special attention 
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paid to the needs of school-age children and the amount of time to be spent traveling to 
effectuate the parenting plan’ will be a factor in determining the bests interests of the child.”). 


(f) The moral fitness of the parents. 


See e.g., Maradie v. Maradie, 680 So. 2d 538 (Fla. 1st DCA 1996)(discussing a parent’s 
moral fitness reasoning that there must be a connection between parent’s action and harm to 
child for purposes of making determination of parent's moral fitness, an evidentiary basis is 
required and cannot be assumed; the possibility of negative impact on child is not enough; 
however, it is not required that trial court must have evidence of actual harm, past or present, 
and trial court can base its decision on proof of likelihood of prospective harm.). 


(g) The mental and physical health of the parents. 


Florida Family Law Rule of Procedure 12.360, provides, “Florida Rule of Civil Procedure 
1.360 shall govern general provisions concerning the examination of persons in family law 
matters, except that examinations permitted under rule 1.360(a)(1) may include, but are not 
limited to, examinations involving physical or mental condition, employability or vocational 
testing, genetic testing, or any other type of examination related to a matter in controversy.” 


(h) The home, school, and community record of the child. 


See e.g., Langford v. Ortiz, 654 So. 2d 1237 (Fla. 2d DCA 1995)(reversing bi-annual rotation 
order where the mother lived in North Carolina and the father resided in Florida, finding the 
requirement that a school age child switch school environments in the middle of the year was 
not in the child's best interests.). 


(i) The reasonable preference of the child, if the court deems the child 
to be of sufficient intelligence, understanding, and experience to express a 
preference. 


A mature child's wishes may be considered by the court, F.S. 61.13(3) (i), but they are not 
controlling. See Greene v. Kelly, 712 So. 2d 1201 (Fla. 5th DCA 1998); Elkins v. Vanden 
Bosch, 433 So. 2d 1251 (Fla. 3d DCA 1983). Preference of the child is but one of the factors 
the court is to evaluate in determining the best interest and welfare of the child. See Dubin, 
Child's Preference — Legal Issues, 10 Fam.Advoc. 35 (Winter 1988), for practical tips on 
this issue. 


(j) The demonstrated knowledge, capacity, and disposition of each parent 
to be informed of the circumstances of the minor child, including, but not 
limited to, the child's friends, teachers, medical care providers, daily activities, 
and favorite things. 


(k) The demonstrated capacity and disposition of each parent to provide a 
consistent routine for the child, such as discipline, and daily schedules for 
homework, meals, and bedtime. 
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See e.g,, Munroe v. Olibrice, 83 So. 3d 985, 987 (Fla. 4th DCA 2012)(discussing subsection 
(k), where “the court found that moving away from the alternating night schedule and 
providing the husband with more time ‘set a more stable relationship for the children’ and 
caused the children to improve ‘measurably in school work.’ See § 61.13(3)(k), Fla. Stat. 
(2010) (“The demonstrated capacity and disposition of each parent to provide a consistent 
routine for the child, such as discipline, and daily schedules for homework, meals, and 
bedtime.”).”). 


(l) The demonstrated capacity of each parent to communicate with and 
keep the other parent informed of issues and activities regarding the minor 
child, and the willingness of each parent to adopt a unified front on all major 
issues when dealing with the child. 


(m) Evidence of domestic violence, sexual violence, child abuse, child 
abandonment, or child neglect, regardless of whether a prior or pending action 
relating to those issues has been brought. If the court accepts evidence of prior 
or pending actions regarding domestic violence, sexual violence, child abuse, 
child abandonment, or child neglect, the court must specifically acknowledge 
in writing that such evidence was considered when evaluating the best interests 
of the child. 


See e.g., Waybright v. Johnson-Smith, 115 So. 3d 445 (Fla. 1st DCA 2013)(explaining that 
domestic violence and other forms of violent behavior are probative matters in a child custody 
case.). 


(n) Evidence that either parent has knowingly provided false information to 
the court regarding any prior or pending action regarding domestic violence, 
sexual violence, child abuse, child abandonment, or child neglect. 


See e.g., Esdale v. Esdale, 487 So. 2d 1219 (Fla. 4th DCA 1986)(explaining one factor for 
granting placement of six-year-old male child with father was that trial court determined that 
the mother made false accusations of sexual abuse against the father to regain designation of 
primary residential parent). While this case predates the 2008 amendments, the analysis of 
this factor remains the same. 


(o) The particular parenting tasks customarily performed by each parent 
and the division of parental responsibilities before the institution of litigation 
and during the pending litigation, including the extent to which parenting 
responsibilities were undertaken by third parties. 


See e.g., Orta v. Suarez, 66 So. 3d 988, 997 (Fla. 3d DCA 201l)(discussing the importance 
attached to the parties' own pre-litigation division under 61.13(3)(o), and case law, i.e. Young 
v. Hector, 740 So. 2d 1153, 1163 (Fla. 3d DCA 1998) (en banc), explaining “it is not who has 
the child last or who may most conveniently care for a child that controls with whom a child 
should best live: In its determination as to the best interests of the minor children, the trial 
court obviously deemed it more important to assess the children's time spent with each of the 
parents throughout the course of the marriage and not merely focus on the years immediately 
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preceding the announcement of the dissolution action. That is, the trial court, in an effort to 
maintain continuity, could have legitimately determined that the children's best interests 
dictate that they remain with the parent who had continuously been there to care for their 
needs throughout their young lives rather than the parent who had devoted a substantial 
amount of time with them perhaps only when it was convenient and/or opportunistic to do so. 
(Emphasis added).”). 


(p) The demonstrated capacity and disposition of each parent to participate 
and be involved in the child's school and extracurricular activities. 


(q) The demonstrated capacity and disposition of each parent to maintain 
an environment for the child which is free from substance abuse. 


Practice tip: 


To competently represent a parent in a parenting plan or parental responsibility matter, the 
attorney must be knowledgeable of the law, and possess an understanding of the related fields. 
The attorney should be aware of problems that plague dysfunctional families, including child 
abuse, domestic violence, and substance abuse. Accordingly, the lawyer must have knowledge 
of relevant literature to effectively communicate with professionals and paraprofessionals 
from other fields, such as child and adult psychiatry and psychology. Likewise, a working 
understanding of psychological testing and evaluations, social work, effects on children of 
their parents' divorce, educational testing and development is critical. Finally, the attorney 
should be mindful of the available community resources for families in acute or chronic crisis, 
i.e. mental health facility services, Alcoholics and Narcotics Anonymous and their standards 
of treatment and recovery, community child visitation supervisors and therapeutic 
supervisors, and education for co-parenting. 


(r) The capacity and disposition of each parent to protect the child from 
the ongoing litigation as demonstrated by not discussing the litigation with the 
child, not sharing documents or electronic media related to the litigation with 
the child, and refraining from disparaging comments about the other parent to 
the child. 


Wade v. Wade, 124 So. 3d 369, 375 (Fla. 3d DCA 2013)(discussing the parent’s “non-
disparagement” clause in their settlement agreement and whether an alleged violation 
warranted a psychological examination of the mother; the clause “provides that the Mother 
‘shall not directly or indirectly, orally or in writing, make or release any disparaging or false 
communication or information, or cause or encourage others to make or release any 
disparaging or false communication or information regarding [the Father].’ If the Mother 
violates this provision, the Father ‘may enforce this Paragraph against [the Mother], and [the 
Mother] shall be liable to [the Father] for payment of liquidated damages in the amount of 
Forty Thousand Dollars ($40,000.00) for each occurrence where a violation has been 
determined by a court of competent jurisdiction.’ (Emphasis added). The Mother's action of 
allowing someone to hold a sign over her head, which falsely suggests that the Father has 
allowed the mother of his children to be homeless, is the type of disparaging or false 
information that would subject the Mother to pay $40,000 to the Father in damages. At this 
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point, however, it does not warrant a compulsory psychological examination.”). 
 


(s) The developmental stages and needs of the child and the demonstrated capacity 
and disposition of each parent to meet the child's developmental needs. 


(t) Arty other factor that is relevant to the determination of a specific parenting 
plan, including the time-sharing schedule. 


[Previously section 61.13(3)(m), Florida Statutes] See e.g., Collins v. Collins, 873 So. 
2d 1261 (Fla. 1st DCA 2004)(opining that the trial court had discretion to consider 
mother’s action of taking showers with her older child from previous relationship 
when resolving issues concerning wife's judgment and veracity in divorce action that 
involved contested issue of primary residential responsibility of marital child; as 
factors outlined in custody statute were not exclusive, trial court had statutory 
authority to consider any other fact deemed relevant). 


IV. Modifying timesharing/parenting plans 


Wade v. Hirschman, 903 So.2d 928 (Fla. 2005).  The court established a two-part test that is 
to be applied in all cases involving modification of all custody agreements or decrees.  The 
party moving for modification must show both that:  1) the circumstances have substantially 
and materially changed since the custody determination, and 2) the child’s best interests 
justify the change.  


 Reed v. Reed, 182 So. 3d 837, 840 (Fla. 4th DCA 2016) Stated differently, a movant must 
show that (1) circumstances have substantially and materially changed since the original 
custody determination, (2) the change was not reasonably contemplated by the parties, and (3) 
the child's best interests justify changing custody.) This three-part test must be satisfied in 
order to overcome the res judicata effect of the final judgment. 


Sanchez v. Hernandez, 45 So. 3d 57, 61 (Fla. 4th DCA 2010) This test promotes the finality of 
the judicial determination of the custody of children and reflects the general belief that 
stability is good for children.  


Chamberlain v. Eisinger, 159 So. 3d 185, 189 (Fla. 4th DCA 2015) Demonstrating to the 
court that there has been a sufficient substantial change in circumstances places an 
"extraordinary burden" on the party seeking to modify the custody order. While there is 
certainly a high burden, it "should not preclude legitimate review in the best interests of the 
child where there have been significant changes affecting the wellbeing of the child, 
especially when the change of circumstances has occurred over a substantial period of time."  
quoting Pedersen v. Pedersen, 752 So. 2d 89, 90 (Fla. 1st DCA 2000). 


V. Termination/Suspension/Restrictions on Timesharing 


Hunter v. Hunter, 540 So. 2d 235, 238 (Fla. 3d DCA 1989). Although termination of 
visitation rights is disfavored, the trial court has discretion to restrict or deny visitation when 
necessary to protect the welfare of the children.  
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Trial court may, in emergency circumstances, temporarily change timesharing where, 
timesharing was previously established in a judgment and a petition to modify timesharing 
custody is pending. Examples of a true emergency include when a child is threatened with 
physical harm or is about to be improperly removed from the state.  Gielchinsky v. 
Gielchinsky, 662 So. 2d 732 (Fla. Dist. Ct. App. 4th Dist. 1995). 


See McMurtry v. McMurtry, 496 So.2d 893 (Fla. 2d DCA 1986), trial court permitted to 
suspend visitation for one year in order for children to have stability.   


Trial court has the authority to order a parent to attend a psychological evaluation, parenting 
course, or anger management course.  Forssell v. Forssell, 188 So. 3d 880 (Fla. 4th DCA 
2016).  Trial court can order parent to sustenance abuse program.  Witt-Bahls v. Bahls, 193 
So. 3d 35, 39 (Fla. 4th DCA 2016).    


Trial court has authority to order supervised visitation.  See Goldman v. Link, 824 So. 2d 296 
(Fla. 4th DCA 2002). 


Trial court can restrict an allergic child’s access to animals.  Palmer v. Palmer, 199 So. 3d 
919 (Fla. 5th DCA 2016). 


If the trial court has prevented timesharing or placed restrictions on timesharing, the court 
must set forth specific requirements or standards to alleviate the restrictions.  The trial court 
must give the parent the key to reconnect with his or his children.  Failure to do so is an error. 
The requirement is for the parent to walk out of the courtroom knowing that if they 
satisfactorily accomplish relatively specific tasks, they will be able to reestablish timesharing.    
Witt-Bahls v. Bahls, 193 So. 3d 35, 39 (Fla. 4th DCA 2016).   


VI. Refusal to allow timesharing 


61.13 (4)(c) When a parent refuses to honor the time-sharing schedule in the parenting 
plan without proper cause, the court: 


         1. Shall, after calculating the amount of time-sharing improperly denied, award the 
parent denied time a sufficient amount of extra time-sharing to compensate for the time-
sharing missed, and such time-sharing shall be ordered as expeditiously as possible in a 
manner consistent with the best interests of the child and scheduled in a manner that is 
convenient for the parent deprived of time-sharing. In ordering any makeup time-sharing, 
the court shall schedule such time-sharing in a manner that is consistent with the best 
interests of the child or children and that is convenient for the nonoffending parent and at 
the expense of the noncompliant parent. 


         2. May order the parent who did not provide time-sharing or did not properly 
exercise time-sharing under the time-sharing schedule to pay reasonable court costs and 
attorney's fees incurred by the nonoffending parent to enforce the time-sharing schedule. 


         3. May order the parent who did not provide time-sharing or did not properly 
exercise time-sharing under the time-sharing schedule to attend a parenting course 
approved by the judicial circuit. 
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         4. May order the parent who did not provide time-sharing or did not properly 
exercise time-sharing under the time-sharing schedule to do community service if the 
order will not interfere with the welfare of the child. 


         5. May order the parent who did not provide time-sharing or did not properly 
exercise time-sharing under the time-sharing schedule to have the financial burden of 
promoting frequent and continuing contact when that parent and child reside further than 
60 miles from the other parent. 


         6. May, upon the request of the parent who did not violate the time-sharing 
schedule, modify the parenting plan if modification is in the best interests of the child. 


         7. May impose any other reasonable sanction as a result of noncompliance. 


Before ordering makeup time-sharing, the trial court was required to consider the best 
interests of the child.  It is not enough that imposing makeup time-sharing is in the best 
interests of the child; the manner in which the time-sharing is imposed must also be in the 
child's best interests.  Cheek v. Hesik, 73 So. 3d 340, 345 (Fla. Dist. Ct. App. 1st Dist. 2011). 


VII. Access to records and information pertaining to children: 


Section 61.13(2)(c)3., Florida Statutes, provides that both parents have “[a]ccess to records 
and information pertaining to a minor child, including, but not limited to, medical, dental, and 
school records, may not be denied to either parent. Full rights under this subparagraph apply 
to either parent unless a court order specifically revokes these rights, including any 
restrictions on these rights as provided in a domestic violence injunction. A parent having 
rights under this subparagraph has the same rights upon request as to form, substance, and 
manner of access as are available to the other parent of a child, including, without limitation, 
the right to in-person communication with medical, dental, and education providers.” 


See e.g., Kasdaglis v. Dep't of Health of State, 827 So. 2d 328, 332-33 (Fla. 4th DCA 
2002)(explaining section 61.13(2)(b)(3), provides that:“[a]ccess to records and information 
pertaining to a minor child, including, but not limited to, medical, dental, and school records, 
may not be denied to a parent because the parent is not the child's primary residential 
parent.”). 


Practice tip: 


The language of the statute suggests that all parents, no matter of their parental 
responsibility or timesharing rights, have accesses to their child’s records, unless specifically 
revoked or restricted in a family case, including a domestic violence injunction. 


 
VIII. Court Appointed Experts: a. Social Investigations 


Section 61.20, Florida Statutes, “Social investigation and recommendations regarding a 
parenting plan”: 


(1) In any action where the parenting plan is at issue because the parents are 
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unable to agree, the court may order a social investigation and study 
concerning all pertinent details relating to the child and each parent when such 
an investigation has not been done and the study therefrom provided to the 
court by the parties or when the court determines that the investigation and 
study that have been done are insufficient. The agency, staff, or person 
conducting the investigation and study ordered by the court pursuant to this 
section shall furnish the court and all parties of record in the proceeding a 
written study containing recommendations, including a written statement of 
facts found in the social investigation on which the recommendations are 
based. The court may consider the information contained in the study in 
making a decision on the parenting plan, and the technical rules of evidence do 
not exclude the study from consideration. 
(2) A social investigation and study, when ordered by the court, shall be 
conducted by qualified staff of the court; a child-placing agency licensed 
pursuant to s. 409.175; a psychologist licensed pursuant to chapter 490; or a 
clinical social worker, marriage and family therapist, or mental health 
counselor licensed pursuant to chapter 491. If a certification of indigence based 
on an affidavit filed with the court pursuant to s. 57.081 is provided by an adult 
party to the proceeding and the court does not have qualified staff to perform 
the investigation and study, the court may request that the Department of 
Children and Families conduct the investigation and study. 
(3) Except as to persons who obtain certification of indigence as specified in 
subsection (2), for whom no costs are incurred, the parents involved in a 
proceeding to determine a parenting plan where the court has ordered the 
performance of a social investigation and study are responsible for paying the 
costs of the investigation and study. Upon submitting the study to the court, the 
agency, staff, or person performing the study shall include a bill for services, 
which shall be taxed and ordered paid as costs in the proceeding. 


See J.D.C. v. M.E.H.,  118 So. 3d 933 (Fla. 2d DCA 2013) (holding that a parent has a due 
process right to challenge an unfavorable social investigation report). 
 
Leinenbach v. Leinenbach, 634 So.2d 252, 253 (Fla. 2d DCA 1994) (holding that 
“[procedural due process prohibits a trial court from relying upon a social investigation report 
to determine child custody without first providing the report to the parties and permitting 
them to introduce evidence that might rebut the conclusions or recommendations contained in 
the report.”). 


Sacks v. Sacks, 991 So. 2d 922 (Fla. 5th DCA 2008)(reversing the trial court’s denial of 
wife’s motion for continuance due to the clinical psychologist filing the social investigation 
report two days before final hearing; due process requires the wife’s reasonable opportunity to 
prepare a response to the report). 


Martin v. Martin, 734 So. 2d 1133, 1135 (Fla. 4th DCA 1999)(explaining that the court is not 
bound by the results of a social investigation). 


Carrillo-Jimenez v. Carrillo, 110 So. 3d 490 (Fla. 4th DCA 2013)(denying father’s petition 
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for writ of certiorari where the father, involved in dissolution seeking his own interests, had 
no standing to assert patient-psychotherapist privilege on behalf of his children where 
information in social investigation report was included without children's consent). 


Hughes v. Schatzberg, 872 So. 2d 996, 997 (Fla. 4th DCA 2004)(holding that the mother has 
no standing to assert the patient-psychotherapist privilege on behalf of the child where she is 
involved in litigation over the child's welfare). 


b. Parenting Plan Recommendations 


A “parenting plan recommendation” is defined as “[a] nonbinding recommendation 
concerning one or more elements of a Parenting Plan made by a court-appointed mental 
health practitioner or other professional designated pursuant to either section 61.20 or 61.401, 
Florida Statutes, or Florida Family Law Rule of Procedure 12.363.” See In re Amendments to 
Fla. Supreme Court Approved Family Law Forms, 122 So. 3d 320 (Fla. 2013). 


Section 61.122, Florida Statutes, “Parenting plan recommendation; presumption of 
psychologist's good faith; prerequisite to parent's filing suit; award of fees, costs, 
reimbursement”: 


(1) A psychologist who has been appointed by the court to develop a parenting 
plan recommendation in a dissolution of marriage, a case of domestic violence, 
or a paternity matter involving the relationship of a child and a parent, 
including time-sharing of children, is presumed to be acting in good faith if the 
psychologist's recommendation has been reached under standards that a 
reasonable psychologist would use to develop a parenting plan 
recommendation. 


(2) An administrative complaint against a court-appointed psychologist which 
relates to a parenting plan recommendation conducted by the psychologist may 
not be filed anonymously. The individual who files an administrative complaint 
must include in the complaint his or her name, address, and telephone number. 


(3) A parent who desires to file a legal action against a court-appointed 
psychologist who has acted in good faith in developing a parenting plan 
recommendation must petition the judge who presided over the dissolution of 
marriage, case of domestic violence, or paternity matter involving the 
relationship of a child and a parent, including time-sharing of children, to 
appoint another psychologist. Upon the parent's showing of good cause, the 
court shall appoint another psychologist. The court shall determine who is 
responsible for all court costs and attorney's fees associated with making such 
an appointment. 


(4) If a legal action, whether it be a civil action, a criminal action, or an 
administrative proceeding, is filed against a court-appointed psychologist in a 
dissolution of marriage, case of domestic violence, or paternity matter 
involving the relationship of a child and a parent, including time-sharing of 
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children, the claimant is responsible for all reasonable costs and reasonable 
attorney's fees associated with the action for both parties if the psychologist is 
held not liable. If the psychologist is held liable in civil court, the psychologist 
must pay all reasonable costs and reasonable attorney's fees for the claimant. 


Amended by Laws 2008, c. 2008-61, § 7, eff. Oct. 1, 2008 [formerly referred to as 
“Child Custody Evaluation,” now Parenting Evaluator and Parenting Evaluation] 


See Doherty v. Brown, 14 So. 3d 1266 (Fla. 1st DCA 2009)(explaining that a trial court’s 
rejection of portions of the custody evaluation report was a valid exercise of its discretion in 
proceedings to modify foreign child custody order, and the denial of modification of the 
child's primary physical residence was supported by competent substantial evidence other 
than the custody evaluation report). 


Martin v. Martin, 734 So. 2d 1133, 1135 (Fla. 4th DCA 1999)(explaining that the court is not 
bound by the results of a custody evaluator (now parenting plan evaluator)). 


c. Parenting Coordinators 
Section 61.125, Florida Statutes “Parenting coordination”: 


(1) Purpose.—The purpose of parenting coordination is to provide a child-
focused alternative dispute resolution process whereby a parenting coordinator 
assists the parents in creating or implementing a parenting plan by facilitating 
the resolution of disputes between the parents by providing education, making 
recommendations, and, with the prior approval of the parents and the court, 
making limited decisions within the scope of the court's order of referral. 


(2) Referral.—In any action in which a judgment or order has been sought or 
entered adopting, establishing, or modifying a parenting plan, except for a 
domestic violence proceeding under chapter 741, and upon agreement of the 
parties, the court's own motion, or the motion of a party, the court may appoint 
a parenting coordinator and refer the parties to parenting coordination to assist 
in the resolution of disputes concerning their parenting plan. 


(3) Domestic violence issues.— 
(a) If there has been a history of domestic violence, the court may not refer the 
parties to parenting coordination unless both parents consent. The court shall 
offer each party an opportunity to consult with an attorney or domestic 
violence advocate before accepting the party's consent. The court must 
determine whether each party's consent has been given freely and voluntarily. 
 
(b) In determining whether there has been a history of domestic violence, the 
court shall consider whether a party has committed an act of domestic violence 
as defined s. 741.28, or child abuse as defined in s. 39.01, against the other 
party or any member of the other party's family; engaged in a pattern of 
behaviors that exert power and control over the other party and that may 
compromise the other party's ability to negotiate a fair result; or engaged in 
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behavior that leads the other party to have reasonable cause to believe he or 
she is in imminent danger of becoming a victim of domestic violence. The 
court shall consider and evaluate all relevant factors, including, but not limited 
to, the factors listed in s. 741.30(6)(b). 
 
(c) If there is a history of domestic violence, the court shall order safeguards 
to protect the safety of the participants, including, but not limited to, adherence 
to all provisions of an injunction for protection or conditions of bail, probation, 
or a sentence arising from criminal proceedings. 


(4) Qualifications of a parenting coordinator.--A parenting coordinator is an 
impartial third person whose role is to assist the parents in successfully 
creating or implementing a parenting plan. Unless there is a written agreement 
between the parties, the court may appoint only a qualified parenting 
coordinator. 
 
(a) To be qualified, a parenting coordinator must: 
1. Meet one of the following professional requirements: 
a. Be licensed as a mental health professional under chapter 490 or chapter 491. 
b. Be licensed as a physician under chapter 458, with certification by the 
American Board of Psychiatry and Neurology. 
c. Be certified by the Florida Supreme Court as a family law mediator, with at 
least a master's degree in a mental health field. 
d. Be a member in good standing of The Florida Bar. 
2. Complete all of the following: 
a. Three years of post-licensure or post certification practice. 
b. A family mediation training program certified by the Florida Supreme Court. 
c. A minimum of 24 hours of parenting coordination training in parenting 
coordination concepts and ethics, family systems theory and application, 
family dynamics in separation and divorce, child and adolescent development, 
the parenting coordination process, parenting coordination techniques, and 
Florida family law and procedure, and a minimum of 4 hours of training in 
domestic violence and child abuse which is related to parenting coordination. 
(b) The court may require additional qualifications to address issues specific 
to the parties. 
(c) A qualified parenting coordinator must be in good standing, or in clear and 
active status, with his or her respective licensing authority, certification board, 
or both, as applicable. 


(5) Disqualifications of parenting coordinator.— 
(a) The court may not appoint a person to serve as parenting coordinator who, 
in any jurisdiction: 
1. Has been convicted or had adjudication withheld on a charge of child abuse, 
child neglect, domestic violence, parental kidnapping, or interference with 
custody; 
2. Has been found by a court in a child protection hearing to have abused, 
neglected, or abandoned a child; 
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3. Has consented to an adjudication or a withholding of adjudication on a 
petition for dependency; or 
4. Is or has been a respondent in a final order or injunction of protection 
against domestic violence. 
(b) A parenting coordinator must discontinue service as a parenting 
coordinator and immediately report to the court and the parties if any of the 
disqualifying circumstances described in paragraph (a) occur, or if he or she no 
longer meets the minimum qualifications in subsection (4), and the court may 
appoint another parenting coordinator. 


(6) Fees for parenting coordination.—The court shall determine the allocation 
of fees and costs for parenting coordination between the parties. The court may 
not order the parties to parenting coordination without their consent unless it 
determines that the parties have the financial ability to pay the parenting 
coordination fees and costs. 
(a) In determining if a nonindigent party has the financial ability to pay the 
parenting coordination fees and costs, the court shall consider the party's 
financial circumstances, including income, assets, liabilities, financial 
obligations, resources, and whether paying the fees and costs would create a 
substantial hardship. 
(b) If a party is found to be indigent based upon the factors in s. 57.082, the 
court may not order the party to parenting coordination unless public funds are 
available to pay the indigent party's allocated portion of the fees and costs or 
the nonindigent party consents to paying all of the fees and costs. 


(7) Confidentiality.—Except as otherwise provided in this section, all 
communications made by, between, or among the parties and the parenting 
coordinator during parenting coordination sessions are confidential. The 
parenting coordinator and each party designated in the order appointing the 
coordinator may not testify or offer evidence about communications made by, 
between, or among the parties and the parenting coordinator during parenting 
coordination sessions, except if: 
(a) Necessary to identify, authenticate, confirm, or deny a written agreement 
entered into by the parties during parenting coordination; 
(b) The testimony or evidence is necessary to identify an issue for resolution 
by the court without otherwise disclosing communications made by any party 
or the parenting coordinator; 
(c) The testimony or evidence is limited to the subject of a party's compliance 
with the order of referral to parenting coordination, orders for psychological 
evaluation, counseling ordered by the court or recommended by a health care 
provider, or for substance abuse testing or treatment; 
(d) The parenting coordinator reports that the case is no longer appropriate for 
parenting coordination; 
(e) The parenting coordinator is reporting that he or she is unable or unwilling 
to continue to serve and that a successor parenting coordinator should be 
appointed; 
(f) The testimony or evidence is necessary pursuant to paragraph (5)(b) or 
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subsection (8); 
(g) The parenting coordinator is not qualified to address or resolve certain 
issues in the case and a more qualified coordinator should be appointed; 
(h) The parties agree that the testimony or evidence be permitted; or 
(i) The testimony or evidence is necessary to protect any person from future 
acts that would constitute domestic violence under chapter 741; child abuse, 
neglect, or abandonment under chapter 39; or abuse, neglect, or exploitation of 
an elderly or disabled adult under chapter 825. 


(8) Report of emergency to court.— 
(a) A parenting coordinator must immediately inform the court by affidavit or 
verified report without notice to the parties of an emergency situation if: 
1. There is a reasonable cause to suspect that a child will suffer or is suffering 
abuse, neglect, or abandonment as provided under chapter 39; 
2. There is a reasonable cause to suspect a vulnerable adult has been or is 
being abused, neglected, or exploited as provided under chapter 415; 
3. A party, or someone acting on a party's behalf, is expected to wrongfully 
remove or is wrongfully removing the child from the jurisdiction of the court 
without prior court approval or compliance with the requirements of s. 
61.13001. 
If the parenting coordinator suspects that the parent has relocated within the 
state to avoid domestic violence, the coordinator may not disclose the location 
of the parent and child unless required by court order. 
(b) Upon such information and belief, a parenting coordinator shall 
immediately inform the court by affidavit or verified report and serve a copy 
on each party of an emergency in which a party obtains a final order or 
injunction of protection against domestic violence or is arrested for an act of 
domestic violence as provided under chapter 741. 


(9) Limitation on liability.—A parenting coordinator appointed by the court is 
not liable for civil damages for any act or omission in the scope of his or her 
duties pursuant to an order of referral unless such person acted in bad faith or 
with malicious purpose or in a manner exhibiting wanton and willful disregard 
for the rights, safety, or property of the parties. 


See Hastings v. Rigsbee, 875 So. 2d 772, 773-80 (Fla. 2d DCA 2004) (explaining that 
admitting the parenting coordinator’s report was error where parenting coordinator's report 
and testimony were almost entirely hearsay, and report and testimony contained coordinator's 
opinion as to the credibility of various people she interviewed.). 


Practice tip: 


Family law practitioners should be aware that the value of the appointment of a parenting 
coordinator varies widely. Accordingly, each case should be analyzed to determine whether 
another expert, i.e. social investigator or guardian ad litem, would be better suited for the 
family’s needs. 
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d. Guardians ad litem: 


Section 61.401, Florida Statutes, “Appointment of guardian ad litem”: 


In an action for dissolution of marriage or for the creation, approval, or 
modification of a parenting plan, if the court finds it is in the best interest of the 
child, the court may appoint a guardian ad litem to act as next friend of the 
child, investigator or evaluator, not as attorney or advocate. The court in its 
discretion may also appoint legal counsel for a child to act as attorney or 
advocate; however, the guardian and the legal counsel shall not be the same 
person. In such actions which involve an allegation of child abuse, 
abandonment, or neglect as defined in s. 39.01, which allegation is verified and 
determined by the court to be well- founded, the court shall appoint a guardian 
ad litem for the child. The guardian ad litem shall be a party to any judicial 
proceeding from the date of the appointment until the date of discharge. 


Section 61.403, Fla. Stat., “Guardians ad litem; powers and authority”: 


A guardian ad litem when appointed shall act as next friend of the child, 
investigator or evaluator, not as attorney or advocate but shall act in the child's 
best interest. A guardian ad litem shall have the powers, privileges, and 
responsibilities to the extent necessary to advance the best interest of the child, 
including, but not limited to, the following: 


(1) The guardian ad litem may investigate the allegations of the pleadings 
affecting the child, and, after proper notice to interested parties to the litigation 
and subject to conditions set by the court, may interview the child, witnesses, or 
any other person having information concerning the welfare of the child. 


(2) The guardian ad litem, through counsel, may petition the court for an order 
directed to a specified person, agency, or organization, including, but not 
limited to, hospitals, medical doctors, dentists, psychologists, and psychiatrists, 
which order directs that the guardian ad litem be allowed to inspect and copy 
any records and documents which relate to the minor child or to the child's 
parents or other custodial persons or household members with whom the child 
resides. Such order shall be obtained only after notice to all parties and hearing 
thereon. 


(3) The guardian ad litem, through counsel, may request the court to order 
expert examinations of the child, the child's parents, or other interested parties 
in the action, by medical doctors, dentists, and other providers of health care 
including psychiatrists, psychologists, or other mental health professionals. 


(4) The guardian ad litem may assist the court in obtaining impartial expert 
examinations. 
 
(5) The guardian ad litem may address the court and make written or oral 
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recommendations to the court. The guardian ad litem shall file a written report 
which may include recommendations and a statement of the wishes of the child. 
The report must be filed and served on all parties at least 20 days prior to the 
hearing at which it will be presented unless the court waives such time limit. 
The guardian ad litem must be provided with copies of all pleadings, notices, 
and other documents filed in the action and is entitled to reasonable notice 
before any action affecting the child is taken by either of the parties, their 
counsel, or the court. A guardian ad litem, acting through counsel, may file such 
pleadings, motions, or petitions for relief as the guardian ad litem deems 
appropriate or necessary in furtherance of the guardian's function.  


(6) The guardian ad litem, through counsel, is entitled to be present and to 
participate in all depositions, hearings, and other proceedings in the action, and, 
through counsel, may compel the attendance of witnesses. 


(7) The duties and rights of nonattomey guardians do not include the right 
to practice law. 


(8) The guardian ad litem shall submit his or her recommendations to the 
court regarding any stipulation or agreement, whether incidental, temporary, or 
permanent, which affects the interest or welfare of the minor child, within 10 
days after the date such stipulation or agreement is served upon the guardian ad 
litem. 


See Franklin & Criscuolo/Lienor v, Etter, 924 So. 2d 947 (Fla. 3d DCA 2006) (defining the 
guardian ad litem in dissolution proceedings as “the agent of the court.”). 


Perez v. Perez, 769 So. 2d 389 (Fla. 3d DCA 1999)(explaining that a guardian ad litem must 
serve as an independent fact investigator and is required to act in the best interests of children, 
even if the child’s best interests conflict with the child's wishes, and must serve as 
independent fact investigators.). 


Crooks v. Crooks, 657 So. 2d 918, 919 (Fla. 4th DCA 1995) (reversing ex-parte order 
granting temporary custody founded on unsworn report by a guardian ad litem, as an 
evidentiary hearing is required.) Swartsell v. Swartsell, 615 So. 2d 825 (Fla. 4th DCA 1993); 
Leinenbach v. Leinenbach, 634 So. 2d 252 (Fla. 2d DCA 1994); Forte v. Torres, 409 So. 2d 
260 (Fla. 3d DCA 1982); Alarcon v. Alarcon, 370 So. 2d 105 (Fla. 3d DCA 1979).). 


Millen v. Millen, 122 So. 3d 496, 497-98 (Fla. 3d DCA 2013) (explaining that: 


the guardian ad litem serves an important fact-finding role in cases that involve 
minor children. Section 61.401, Florida Statutes (2010), makes it abundantly 
clear that the guardian ad litem is to ‘act as next friend of the child, investigator 
or evaluator, not as attorney or advocate.’ To that end, ‘[t]he duties and rights 
of nonattomey guardians do not include the right to practice law.’ § 61.403(7), 
Fla. 
Stat. (2010). Additionally, any participation by the guardian ad litem in trial 
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proceedings must be “through counsel.” § 61.403(6), Fla. Stat. (2010). 
Examination of witnesses constitutes the practice of law and is a function 
reserved for licensed attorneys. See e.g. State v. Foster, 674 So.2d 747, 749 
(Fla. 1st DCA 1996) (concluding that “the taking of a deposition constitutes 
the practice of law”). The trial court thus erred when it allowed the guardian ad 
litem to question the witnesses. See § 61.401, Fla. Stat. (2010). See also Perez 
v. Perez, 769 So.2d 389 (Fla. 3d DCA 1999).). 


Owens v. Owens, 685 So. 2d 1038, 1040 (Fla. 4th DCA 1997) (explaining that guardian ad 
litem has a fundamental duty to review the court files; thus, where GAL had notice of the 
proceeding, but failed to file a report, the trial court was not required to wait for guardian ad 
litem's written report before adjudicating custody issues in dissolution proceeding). 


Scaringe v. Herrick, 711 So. 2d 204, 204-05 (Fla. 2d DCA 1998)(advising that section the 
powers and authority of guardians ad litem is set forth section 61.403, Florida Statutes; 
subsection (5) mandates that the guardian file a written report, and the report will usually 
contain hearsay. As act of filing the report does not place the report in evidence; hearsay rules 
contained in the Florida Evidence Code apply to section 61.403; thus, when a guardian 
attempts to testify to hearsay statements and a valid hearsay objection is raised, that objection 
should be sustained. 


Metcalfe v. Metcalfe, 655 So. 2d 1251 (Fla. 3d DCA 1995) abrogated by Wade v. Hirschman, 
903 So. 2d 928 (Fla. 2005) on unrelated issue, (discussing that under section 61.404, Florida 
Statutes, a guardian ad litem must maintain as confidential all information and documents 
received from specified sources in connection with guardian's investigation of case, except 
that in guardian's discretion, report containing the substance of such information may be filed 
with the court and served on the parties.). 


Turnier v. Stockman, 139 So. 3d 397 (Fla. 3d DCA 2014)(reasoning that trial court is not 
required to appoint a guardian ad litem, in action to establish a parenting plan, when not 
required by statute; mother cited to no case standing for the proposition that, in the absence of 
a statutory requirement, once trial court stated that it “needed” a guardian ad litem, it was 
reversible error to fail to appoint one.) 


NOTE: In Turnier v. Stockman, 139 So. 3d 397, 402 (Fla. 3d DCA 2014), the Third District 
Court of Appeal invited the Florida Legislature to amend section 61.401, Florida Statutes, to 
require the appointment of a guardian ad litem, as follows: “The Florida Legislature may wish 
to amend section 61.401, Florida Statutes, to require the appointment of a guardian ad litem in 
such unique circumstances as the one presented here.” 


Hughes v. Schatzberg, 872 So. 2d 996 (Fla. 4th DCA 2004)(reversing a non-final order 
appointing a co-parenting therapist, which inappropriately, “1. Delegates to the therapist the 
authority to make binding decisions regarding the minor child; 2. Delegates to the therapist 
the authority to impose monetary sanctions upon the parents; 3. Waives the confidentiality of 
Appellant's communications with the co-parenting therapist; and, 4. Waives Appellant's 
psychotherapist-patient privilege as to communications with her own individual therapist.”). 
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 IX.      Child as Witness: 


a. Evaluations of Minor Children 


Florida Family Law Rule of Procedure 12.363, “Evaluation of Minor Child”: 


(a) Appointment of Mental Health Professional or Other Expert. 
(1) When the issue of time-sharing, parental responsibility, ultimate decision 
making, or a parenting plan for a minor child is in controversy, the court, on 
motion of any party or the court's own motion, may appoint a licensed mental 
health professional or other expert for an examination, evaluation, testing, or 
interview of any minor child or to conduct a social or home study 
investigation. The parties may agree on the particular expert to be appointed, 
subject to approval by the court. If the parties have agreed, they shall submit 
an order including the name, address, telephone number, area of expertise, and 
professional qualifications of the expert. If the parties have agreed on the need 
for an expert and cannot agree on the selection, the court shall appoint an 
expert. 


(2) After the examination, evaluation, or investigation, any party may file a 
motion for an additional expert examination, evaluation, interview, testing, or 
investigation by a licensed mental health professional or other expert. The 
court upon hearing may permit the additional examination, evaluation, testing, 
or interview based on good cause shown that further examinations, testing, 
interviews, or evaluations would be in the best interests of the minor child. 


(3) Any order entered under this rule shall specify the issues to be addressed 
by the expert. 


(4) Any order entered under this rule may require that all interviews of the 
child be recorded and the tapes be maintained as part of the expert's file. 


(5) The order appointing the expert shall include an initial allocation of 
responsibility for payment. 


(6) A copy of the order of appointment shall be provided immediately to the 
expert by the court unless otherwise directed by the court. The order shall 
direct the parties to contact the expert or investigator appointed by the court to 
establish an appointment schedule to facilitate timely completion of the 
evaluation. 


(b) Providing of Reports. 


(1) Unless otherwise ordered, the expert shall prepare and provide a written 
report to the attorney for each party or the party, if unrepresented, and the 
guardian ad litem, if appointed, a reasonable time before any evidentiary 
hearing on the matter at issue. The expert also shall send written notice to the 
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court that the report has been completed and that a copy of the written report 
has been provided to the attorney for each party or the party, if unrepresented, 
and the guardian ad litem, if appointed. In any event, the written report shall be 
prepared and provided no later than 30 days before trial or 75 days from the 
order of appointment, unless the time is extended by order of the court. The 
expert shall not send a copy of the report to the court unless the parties and 
their attorneys have agreed in writing that the report will be considered by the 
court and filed in the court file as provided in subdivision (e). 


(2) On motion of any party, the court may order the expert to produce the 
expert's complete file to another qualified licensed mental health professional, 
at the initial cost of the requesting party, for review by such qualified licensed 
mental health expert, who may testify. 


(c) Testimony of Other Professionals. Any other expert who has treated, 
tested, interviewed, examined, or evaluated a child may testify only if the court 
determines that good cause exists to permit the testimony. The fact that no 
notice of such treatment, testing, interview, examination, or evaluation of a 
child was given to both parents shall be considered by the court as a basis for 
preventing such testimony. 


(d) Communications with Court by Expert. No expert may communicate with 
the court without prior notice to the parties and their attorneys, who shall be 
afforded the opportunity to be present and heard during any such 
communication between the expert and the court. A request for communication 
with the court may be informally conveyed by letter or telephone. Further 
communication with the court, which may be conducted informally, shall be 
done only with notice to the parties. 


(e) Use of Evidence. An expert appointed by the court shall be subject to the 
same examination as a privately retained expert and the court shall not 
entertain any presumption in favor of the appointed expert's findings. Any 
finding or report by an expert appointed by the court may be entered into 
evidence on the court's own motion or the motion of any party in a manner 
consistent with the rules of evidence, subject to cross-examination by the 
parties. Any report filed in the court file shall be in compliance with Florida 
Rule of Judicial Administration 2.425. 
The report shall not be filed in the court file unless or until it is properly 
admitted into evidence and considered by the court. The court shall consider 
whether the report should be sealed as provided by Florida Rule of Judicial 
Administration 2.420. 


Rule 64B19-18.007, F.A.C„, Fla, Admin. Code Rule., additionally provides: 


Requirements for Forensic Psychological Evaluations of Minors for the Purpose of 
Dissolution of Marriage, Support, or Time-Sharing Action. 
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(1) It is a conflict of interest for a psychologist who has treated a minor or any of 
the adults involved in a dissolution of marriage, support, or time-sharing action as 
defined by Chapter 61, F.S., to perform a forensic evaluation for the purpose of 
recommending a time-sharing schedule and parenting plan. Consequently, a 
psychologist who treats a minor or any of the adults involved in a dissolution 
of marriage, support, or time-sharing action as defined by Chapter 61, F.S., 
may not also perform a forensic evaluation for the purposes of recommending a 
timesharing schedule or parenting plan. So long as confidentiality is not 
violated, a psychologist may provide a court, or a mental health professional 
performing a forensic evaluation, with factual information about the minor 
derived from treatment, but shall not state an opinion about time-sharing 
schedules and parenting plans. 


(2) The psychologist who serves as an evaluator shall not also serve as 
guardian ad litem, mediator, therapist or parenting coordinator regarding the 
children in the instant case. The psychologist who has had a prior role as 
guardian ad litem, mediator, therapist or parenting coordinator shall not serve 
as an evaluator for the children in the instant case. 


Examinations or evaluations of minor children are governed by Florida Rule of Family Law 
Procedure 12.363. Pursuant to the Committee Note, the rule is intended “to discourage 
subjecting children to multiple interviews, testing, and evaluations, without good cause 
shown.” The court is authorized to appoint a “licensed mental health professional or other 
expert” to examine, test, evaluate, or interview a child. The parties may agree on an expert 
and submit an order to the court for approval; and if they cannot agree, then the court chooses 
and appoints the expert. The requirements for orders appointing experts are found in 
subsections (a)(3) through (a)(6). 


“After the examination, evaluation, or investigation, any party may file a motion for an 
additional expert examination, evaluation, interview, testing, or investigation by a licensed 
mental health professional or other expert. The court upon hearing may permit the additional 
examination, evaluation, testing, or interview based on good cause shown that further 
examinations, testing, interviews, or evaluations would be in the best interests of the minor 
child.” Rule 12.363(a)(2). 


The court has the discretion to order any interview with the child to be recorded, and can 
require an appointed expert to produce his or her file for review by another “qualified licensed 
mental health professional.” Another expert who has treated, tested, or evaluated the child 
may testify only with court permission. And importantly, the failure to notify the other parent 
of additional testing, evaluation, or treatment may be considered by the court as a basis for 
excluding the testimony. 


Within 75 days from the date of the order (or at least 30 days before trial) the expert is to 
provide a written report to the attorneys for each party or self-represented litigant and, if 
appointed, the guardian ad litem. The expert must also notice the court that the report is 
complete. The report may be admitted into evidence by any party or the court on its own 
motion, but may not be considered by the court until it is admitted. 
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D.E.L. v. K.G. 140 So. 3d 587 (Fla. 2d DCA 2013) (citing “Bridges v. Bridges, 734 So. 2d 
551, 552 (Fla. 4th DCA 1999) (holding that decision that mental health evaluator can testify 
under Florida Family Law Rule of Procedure 12.363(c) is within the broad discretion of the 
trial court.)”). 
 


b. Testimony and attendance of the minor child in proceedings in Family Court 
cases 


Florida Family Law Rule of Procedure 12.407, “Testimony and Attendance of Minor 
Child”: 


No minor child shall be deposed or brought to a deposition, brought to court to 
appear as a witness or to attend a hearing, or subpoenaed to appear at a hearing 
without prior order of the court based on good cause shown unless in an 
emergency situation. This provision shall not apply to uncontested adoption 
proceedings. 


The commentary to the rule states, as follows: “1995 Adoption. This rule is intended to afford 
additional protection to minor children by avoiding any unnecessary involvement of children 
in family law litigation. While due process considerations prohibit an absolute ban on child 
testimony, this rule requires that a judge determine whether a child's testimony is necessary 
and relevant to issues before the court prior to a child being required to testify.” 


Practice tip: 


The family law practitioner is cautioned that Rule 12.407 addresses testimony of the child 
and attendance at a hearing, and perhaps by logical interpretation, the propriety of bringing 
the parties’ child to the courthouse. 


See Calloway v. Tawil, 71 So. 3d 934 (Fla. 5th DCA 2011)(concurring specially, discussing 
the trial court’s decision to overrule the mother's objection to the presence of the child in the 
courtroom, where the trial judge stated: “Once he's been released as a witness, he's a member 
of the public just like anybody else.”; and explaining that the trial court’s decision was in 
contravention of Florida Rule of Family Procedure 12.407, which prohibits the attendance of 
the minor child at a hearing unless there has been a showing of good cause; further explaining 
that “[while there may have been good cause to permit this minor child to testify, the record is 
devoid of a justifiable reason to have the child hear the testimony of his mother and the court- 
appointed psychologist in this exceedingly contentious trial.”).
 
2016 CASE LAW 
 
Turk v. Turk, 189 So.3d 359 (Fla. 4th DCA 2016).   
 
Father appealed order finding him in contempt of court for not complying with the parties’ 
timesharing agreement.  In the agreement, under a section titled "Winter Break," it states 
that "Mother shall have the children during the time where a caregiver is needed if she is not 
working," and the regular schedule will be in place otherwise. The children had the day off 
from school on October 16, 2014, a day on which the father was otherwise scheduled to 
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have the children. Although the father previously indicated to the mother in an e-mail that he 
would drop off the children with her that day, he apparently changed his mind and stayed 
with the children on October 16th. 


 
The mother then filed a motion for contempt alleging that the father knowingly and 


intentionally withheld the children from her on October 16, 2014 in violation of the section 
of the agreement. The trial court granted her motion and issued the contempt order.  On 
appeal, the father argues that the timesharing provision at issue did not apply to the date in 
question because a reasonable interpretation of "Winter Break" does not include one single 
day in October in which the children had no school. 
 
The appellate court agreed with the father's interpretation of the agreement, and since a 
person cannot be held in contempt for failure to comply with something that a judicial order 
does not say the contempt order was reversed. 
 
Korkmaz v. Korkmaz, 41 Fla. L. Weekly D2250 (Fla. 1st DCA 2016).  
 
Pleading Issue 
 
The Former Husband filed a petition for modification of timesharing.  The trial court found 
the petition was "legally insufficient" because the Former Husband "failed to allege any 
facts arising after the entry of the final judgment that, if proven, would constitute a 
substantial change in circumstances."  The appellate court affirmed, but took the opportunity 
to write an opinion to emphasize the importance of proper pleading in a petition for 
modification of time-sharing.  
 
A time-sharing determination can only be modified if there has been a "showing of a 
substantial, material, and unanticipated change in circumstances" and a finding "that the 
modification is in the best interests of the child." § 61.13(3), Fla. Stat. (2015). 
 
"Stated differently, a movant must show that (1) circumstances have substantially and 
materially changed since the original custody determination, (2) the change was not 
reasonably contemplated by the parties, and (3) the child's best interests justify changing 
custody." Reed v. Reed, 182 So. 3d 837, 840 (Fla. 4th DCA 2016)  
 
This test promotes the finality of the underlying time-sharing order and "reflects the general 
belief that stability is good for children." Sanchez v. Hernandez, 45 So. 3d 57, 61 (Fla. 4th 
DCA 2010). It also establishes "a presumption in favor of the reasonableness of the original 
decree" and recognizes the res judicata effect of the final judgment.  
 
In accord with these principles, to state a cause of action in a petition for modification, the 
pleader must allege ultimate facts establishing an entitlement to modification, ultimate facts 
reflecting a substantial, material, and unanticipated change in circumstances. Consistent 
with this, if the petitioning parent fails to allege that the circumstances have materially and 
substantially changed since the original judgment, there is no legal basis to modify the time-
sharing order.  ("A modification order should be reversed if the noncustodial parent fails to 
allege the occurrence of a substantial and material change of circumstances, and the trial 
court fails to make a finding to that effect."); accord Clark v. Clark, 35 So. 3d 989, 991 (Fla. 
5th DCA 2010) (holding that the failure to plead and prove a substantial change of 
circumstances required reversal of the modification order). 
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Equally important, "[d]emonstrating to the court that there has been a sufficient substantial 
change in circumstances places an 'extraordinary burden' on the party seeking to modify" the 
underlying judgment. Chamberlain v. Eisinger, 159 So. 3d 185, 189 (Fla. 4th DCA 2015).  
 
Parental Alienation Issue 
 
In his petition the Former Husband alleges that the Former Wife alienated him from his 
daughter and attempted to undermine his relationship with the child. In support of these 
conclusory statements, he details a multiplicity of communication and cooperation issues 
and references events that indicate a rancorous and hostile relationship between the parties. 
 
The appellate court recognized that parental alienation, if proved by competent, substantial 
evidence, can justify a post-dissolution request for a modification of a time-sharing 
designation in a final judgment.   
 
This means that the parent requesting the modification must establish more than "an 
acrimonious relationship and a lack of effective communication in order to show a 
substantial change" of circumstances. In fact, even when one parent fails to keep the other 
parent apprised of a child's activities, this type of communication problem—in and of 
itself—is insufficient to establish a material change in circumstances for purposes of a 
modification order.  
 
The appellate court went on to note, that if the Former Husband’s allegations were true, they 
are insufficient to meet the "extraordinary burden" of constituting the type of substantial and 
material change that warrants the granting of a modification order. 
 
D.M.J. v. A.J.T., 190 So.3d 1129 (Fla. 2nd DCA 2016).   
 
The parties’ paternity agreement established a weekly rotating time-sharing schedule.  
Mother filed a petition to modify alleging that the Father moved approximately 25 miles 
away from where he resided at the time of the paternity judgment. She claimed this move 
and the extra miles she was required to drive warranted a change in circumstances.  The trial 
court modified the Mother’s overnights to 305, compared to the prior 183.  The appellate 
court reversed and remanded, since the trial court failed to consider the statutory best 
interests of the child. 
 
Reed v. Reed, 182 So.3d 837 (Fla. 4th DCA 2016).    
 
The Former Wife in a divorce case timely appeals an order granting the Former Husband’s 
supplemental petition for modification of time-sharing. The trial court found that there had 
been a substantial change in circumstances since the execution of the agreement setting 
time-sharing in the final dissolution judgment, as the father had stabilized his life and 
wanted more time with his child. This is insufficient to constitute a substantial change in 
circumstances. Also, the court determined that a change would be in the best interests of the 
child without any evidence to support the best interest factors. Appellate court reversed the 
modification order.  
 
Slaton v. Slaton, 195 So. 3d 1192 (Fla. 2nd DCA 2016).  
  
While the children were with the Father, the Mother was arrested for aggravated battery 
with a weapon on her paramour, and the paramour was arrested for battery on the Mother as 
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well. These arrests brought to light the fact that there had been prior domestic violence 
between the Mother and her paramour, who had lived off and on with the Mother and the 
children, and that the children had witnessed some of this domestic violence.  Trial court   
temporarily transferred primary residential custody of the two minor children to the Father.  
Trial court entered an order that temporarily transferred primary residential custody of the 
two children to the Father.  Mother appealed.  Trial court affirmed the court's order to the 
extent that it gave temporary primary residential custody of the parties' children to the 
Father. However, because the trial court’s order did not provide the Mother with any 
guidance as to the steps she must take if she wishes to reestablish primary residential 
custody and because the order did not include a timesharing schedule it was remanded for 
further proceedings.   
 
JNS v. AMA, 194 So. 3d 559 (Fla. 5th DCA 2016).   
 
Mother appealed a final judgment of paternity ordering equal timesharing and joint decision 
making responsibility.  The Mother argued that the trial court erred in determining the best 
interests of the children and considering the Father’s past domestic violence issues.  The 
trial court found the Mother did not always fulfill her duty to facilitate the relationship 
between Father and the children. Prior to the filing of the paternity action, the parties had 
worked out an informal time-sharing arrangement. Despite the agreement and subsequent 
court order, the trial court found that, "Mother has clearly discouraged the establishment and 
maintenance of a relationship between the children and Father." The final judgment found 
Mother resisted allowing Father to participate in making decisions for the parties' children. 
Text messages entered into evidence also showed a reticence on Mother's part to involve 
Father in the raising of the children, although Mother justifies her reticence by pointing to 
Father's history of domestic violence and mental health issues. Given these opposing 
findings and inadequate appellate record (Mother failed to obtain trial transcript), the 
appellate court could not find that the trial court abused its discretion in determining that 
equal time-sharing is in the best interests of the children.  
 
Moore v. Yahr, 192 So. 3d 544 (Fla. 4th DCA 2016).   
 
Order requiring supervised timesharing remanded as order failed to provide the specific 
steps required for party to reestablish unsupervised contact.  Court cannot make supervised 
timesharing dependent on the party paying costs of supervision. The expenses of supervised 
visitation are part of the parties' childrearing expenses that must be addressed as part of the 
parties' child support obligations. 
 
Wilt-Bahls v. Bahls, 193 So. 3d 35 (Fla. 4th DCA 2016).   
 
Trial court’s order of supervised timesharing with no steps to achieve unsupervised 
timesharing reversed.  Court’s attitude that he was going to see what Mother was going to 
do about the Court’s concerns and the Court stating it was not coming up with a magical 
answer was not appropriate.  The trial court is not obligated to set out every minute detail of 
the steps to reestablish unsupervised timesharing, but the requirement is for the parent to 
walk out of the courtroom knowing that if they satisfactorily accomplish relatively specific 
tasks, they will be able to reestablish unsupervised timesharing. Absent such benchmarks 
being identified by the trial court, the 'temporary' nature of the suspension of the parent’s 
timesharing will become illusory. 
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Palmer v. Palmer, 199 So.3d 919 (Fla. 5th DCA 2016).   
 
Parties agreed in prior orders not to expose minor child to dogs due to allergies.  The 
Husband violated order and exposed child to his girlfriend’s dogs at put the child’s health at 
risk. Trial court awarded 50/50 timesharing, but did not restrict the child’s exposure to dogs.  
The appellate court held the trial court abused its discretion by not to restricting the allergic 
child's exposure to dogs.   The dogs were one cause among several for the child's allergies 
and every physician involved opined that the child should avoid canine exposure as much as 
possible.  Therefore, it was not in the minor child’s best interest to be around dogs. The case 
was remanded for entry of an order appropriately limiting the youngest child's exposure to 
dogs.  
 
Magdziak v. Sullivan, 185 So.3d 1292 (Fla. 5th DCA 2016).   
 
Judgment reversed because parenting plan did not comply with all the requirements of 
section 61.13(2)(b), Florida Statutes. 
 
T.J. v. C.W.P. III, 189 So.3d 226 (Fla. 2nd DCA 2016).  
 
Trial court erred when timesharing schedule in final judgment differed from the trial court’s 
oral pronouncement. 
 
Tzynder v. Edelsburg, 184 So.3d 583 (Fla. 3rd DCA 2016).   
 
Appeal from a modification of timesharing.  The final judgment modifies Father’s 
timesharing with the minor child by restricting contact to one time per week, and requires 
that all contact with and access to the minor child be in a supervised setting. However, the 
final judgment fails to identify what steps the Father must take in order to reestablish 
unsupervised timesharing. On remand, the trial court was required to amend the final 
judgment to identify the necessary steps which the Father must take in order to reestablish 
unsupervised timesharing with the parties' minor child.   
 
Forssell v. Forssell, 188 So.3d 880 (Fla. 4th DCA 2016).   
 
The Father appealed a nonfinal order granting the Mother’s verified emergency motion to 
suspend indefinitely the Father’s time-sharing with the parties' minor children.  Appellate 
court affirmed the temporary suspension of timesharing; but ruled the trial court abused its 
discretion in failing to set forth the steps the Father must take to re-establish timesharing 
with the minor children.   
 
Golden v. Bass, 194 So.3d 1080 (Fla. 1st DCA 2016).   
 
Trial court errored granting temporary change of custody when petition was heard at hearing 
noticed for other matters.  It is well settled that an order adjudicating issues not presented by 
the pleadings or noticed for hearing denies fundamental due process. 
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I. Res Judicata 
  
 In Florida, applicable law provides that final decrees providing for support are res 
judicata of the support issues addressed therein.  Succinctly stated, the concept of res judicata 
provides that once a final judgment is entered by a court of competent jurisdiction and “becomes 
absolute it puts at rest and entombs in eternal quiescence every justiciable, as well as every 
adjudicated, issue.”  Gordon v. Gordon, 59 So. 2d 40, 44 (Fla.1952).  When an action is filed by 
an obligor of a support obligation that alleges and proves a substantial change of circumstances, 
that a trial court becomes imbued with the discretion of modification of the support provision of 
the final decree.  See Leng-Gross v. Gross, 898 So.2d 241 (Fla. 4th DCA 2005)(proof of either a 
substantial change in the father's ability to pay support or the minor child's need for support 
would justify a modification of the support provisions notwithstanding the provisions of the 
Marital Separation Agreement or the fact that the final decree was based on an agreement of the 
parties) citing Eaton v. Eaton, 238 So.2d 166 (Fla. 4th DCA 1970).  “An order of child support is 
always subject to modification upon a showing of changed circumstances.  Indeed, no contract or 
order can divest a court of its authority to modify child support.”  Department of Health & 
Rehabilitative Services v. Morley, 570 So.2d 402 (Fla. 5th DCA 1990). 


II. Statutory Authorization for Modification of Support Obligations  


 1. The trial court’s discretion to modify support actions previously determined in a 
final decree is created by statute.  Florida Statutes § 61.14(1)(a) authorizes a modification of 
support when “…the circumstances or the financial ability of either party changes or the child 
who is the beneficiary of an agreement or order as described herein reaches majority after the 
execution of the agreement or the rendition of the Order.” See also § 61.14(7)(the proof to 
modify a settlement agreement and the proof required to modify an award established by court 
order shall be the same).  Specifically, Florida Statutes § 61.14(1)(a)  provides, as follows:  
 


When the parties enter into an agreement for payments for, or 
instead of, support, maintenance, or alimony, whether in connection 
with a proceeding for dissolution or separate maintenance or with 
any voluntary property settlement, or when a party is required by 
court order to make any payments, and the circumstances or the 
financial ability of either party changes or the child who is a 
beneficiary of an agreement or court order as described herein 
reaches majority after the execution of the agreement or the 
rendition of the order, either party may apply to the circuit court of 
the circuit in which the parties, or either of them, resided at the date 
of the execution of the agreement or reside at the date of the 
application, or in which the agreement was executed or in which the 
order was rendered, for an order decreasing or increasing the 
amount of support, maintenance, or alimony, and the court has 
jurisdiction to make orders as equity requires, with due regard to the 
changed circumstances or the financial ability of the parties or the 
child, decreasing, increasing, or confirming the amount of separate 
support, maintenance, or alimony provided for in the agreement or 
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order. A finding that medical insurance is reasonably available or 
the child support guidelines schedule in s. 61.30 may constitute 
changed circumstances. Except as otherwise provided in s. 
61.30(11)(c), the court may modify an order of support, 
maintenance, or alimony by increasing or decreasing the support, 
maintenance, or alimony retroactively to the date of the filing of the 
action or supplemental action for modification as equity requires, 
giving due regard to the changed circumstances or the financial 
ability of the parties or the child. 


 
 2. Florida Statutes § 61.14(1)(b) provides for the reduction or termination of an 
alimony obligation upon “specific written findings…that since the granting of a divorce and the 
award of alimony a supportive relationship has existed between the oblige and a person with 
whom the oblige resides.”   
 
 3. Either party may apply for modification of the court-ordered or agreed-to child 
support award whenever the financial circumstances of either party changes substantially, or the 
child, who is a beneficiary of the agreement or court order, reaches majority. Section 61.13(1)(a), 
Florida Statutes.   
 
 4. A proper modification of support action requires a Final Judgment which 
adjudicates a support obligation.  Haritos v. Haritos, 193 So.3d 1050 (Fla. 2d DCA 2016).   
 
 5. Rule 12.540 (and 1.540) is not authority for a modification of support, even if the 
Court may have made a mistake of law in the original support amount.  Theodorides v. 
Theodorides, 40 Fla. L. Weekly D 2789 (Fla. 3d DCA 2015).   


III. Discovery of Third Parties In Modification Actions 


 1. Inglis v. Casselberry, 200 So.3d 206 (Fla. 2d DCA 2016).  “[T]his case involves 
post judgment discovery.”  Court cites a civil case to support this statement.  “But a proper 
predicate must be laid before ‘someone other than the judgment debtor may be required to 
submit to financial discovery.’”  See also Rowe v. Rodriguez-Schmidt, 89 So.3d 1101, 1103 (Fla. 
2d DCA 2012).  There should be some evidence presented to support a finding that the third 
party’s financial information is relevant.   


IV.  Modification of Child Support 


 A. Jurisdiction 
 
 1. The Court entering a child support order maintains continuing jurisdiction to 
modify the amount, terms and conditions of child support payment.  §61.13(1)(a) (2009) and 
§61.14(1) (2009), Florida Statutes. 
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 2.   The jurisdiction is continuing but must be made through a supplemental petition 
for modification. Woods v. Woods, 643 So. 2d 20 (Fla. 4th DCA 1994); Roshkind v. Roshkind, 
717 So. 2d 544 (Fla. 4th DCA 1997). 
 
 3.  The circuit court had subject matter jurisdiction to consider a father’s request to 
extent that it sought prospective modification of child support established by administrative 
order.  Faulk v. State of Florida, Department of Revenue, 157 So.3d 534 (Fla. 1st DCA 2015). . 


 B. Notice / Due Process 
 
 1. Trial court has no jurisdiction to modify child support where there has been 
no such relief requested in the pleadings and no notice has been provided to the other party 
that the issue would be heard. Torres v. Marzelli, 657 So. 2d 943 (Fla. 4th DCA 1995); 
Leibowitz v. Leibowitz, 611So. 2d 629 (Fla. 4th DCA 1993); Anthony v. Snell, 630 So. 2d 606 
(Fla. 1st DCA 1993); State, Dept. FIRS v. Carter, 654 So. 2d 267 (Fla. 2d DCA 1995). 
 
 2. REPEAT – DUE PROCESS REQUIRES YOU TO ASK FOR A 
MODIFICATION IN THE WRITTEN PLEADING IN ORDER TO GET A 
MODIFICAITON.  Golden v. Bass, 194 So.3d 1080 (Fla. 1st DCA 2016).  At some point, this 
lesson needs to sink in.  
 
 3. McGrath v. Caron, 8 So.3d 1253 (Fla. 4th DCA 2009).  Mother filed motion to 
find father in contempt for failure to pay child support. The Circuit Court, sua sponte, found that 
Caron did not have the present ability to pay his support obligation, but did have the ability to 
pay $300 per month in twice-monthly installments. The Court entered a non-final order reducing 
father's child support obligation. Mother appealed and the appellate Court held that a court 
cannot modify a child support award unless the issue is presented with sufficient notice and an 
opportunity for the nonmoving party to be heard. Notice of a contempt proceeding does not 
provide sufficient notice that a court may modify a previously imposed child support obligation. 
Even assuming that Caron had requested a reduction in the amount of child support, the trial 
court failed to find that there was a substantial change in circumstances, that the change was not 
contemplated at the time of the final judgment, and that the change is sufficient, material, 
involuntary, and permanent in nature.   
   
 4. Where only basis pled for modification of child support was Mother’s increased 
income, trial court could not modify based on Father’s decreased income. Todano v. Todano, 704 
So. 2d 138 (Fla. 4th DCA 1997). 
 
 5. Former Husband moved to reduce alimony and child support. Trial court reduced 
alimony but increased child support. Reversed on increase in child support since Former Wife 
had not filed pleading requesting that relief.  Dey v. Dey, 838 So. 2d 626 (Fla. 1st DCA 2003). 
 
 6. Father’s failure to plead the emancipation of one of the parties’ minor children as 
a basis for modification of child support cannot raise emancipation as the basis for modification 
at the hearing on modification. Father only raised the issue of change in his income in his 
petition to modify child support. Bonavito v. Bonavito, 958 So. 2d 988 (Fla. 5th DCA 2007). 
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 7. The trial court granted change of custody and ordered Former Wife to pay child 
support. Award of child support had to be reversed because Former Husband did not plead for it. 
Spaeth v. Spaeth, 693 So. 2d 573 (Fla. 2d DCA 1997).  See also Moody v. Moody, 721 So. 2d 
731 (Fla. 1st DCA 1998) (violation of due process for court to modify child support during post-
dissolution hearing noticed only for contempt and custody matters). 
 
 8.  It was error to temporarily suspend the former husband’s one-half obligation 
toward travel expenses and to order all time-sharing less than four days in duration occur in the 
vicinity of former husband’s residence as these issues were not pled and it is a violation of due 
process to adjudicate issues not raised by pleadings.  Cheek v. Hesik, 157 So. 3d 1099 (Fla. 1st 
DCA 2015). 


 C. Venue   
 
 1. The question of venue in modification actions is controlled by the modification 
statute, §61.14, Florida Statutes, which provides for the filing of a petition for modification of 
child support in the Florida circuit court of the circuit where: 
 


a) both or either of the parties resided at the date of the execution of any 
agreement; 


 
b) both or either of the parties resides at the date of the application for 


modification; 
 
c) the agreement was executed; or 
  


 d) the original order to be modified was rendered. 
 


 2. While venue to modify child support is proper in the place where either of the 
parties resides at the time of filing the petition for modification or where the original order was 
entered, where there is an enforcement action already pending in one of the permissible venues, 
that is the proper venue to bring an action to modify the same order. Ingrahm v. Ingrahm, 711 
So. 2d 1346 (Fla. 5th DCA 1998). 
 
 3. Where more than one venue is proper, the venue chosen by the Plaintiff or the 
Petitioner is presumptively the correct one. Washington v. Washington, 613 So. 2d 594 (Fla. 5th 
DCA 1993).  See also Vero v. Vero, 659 So. 2d 1348 (Fla. 5th DCA 1995). The burden is on the 
party challenging venue to show substantial inconvenience of either witnesses or parties or 
undue expense, in order to obtain transfer of venue. Id. 
 
 4. It was error to transfer the Former Wife’s modification action out of the circuit of 
her residence and back to the county where the Final Judgment of Dissolution of Marriage was 
entered simply because the original circuit had heard the contempt action and reserved 
jurisdiction to award fees.  Thompson v. Plowmaker, 679 So. 2d 864 (Fla. 3d DCA 1996). 
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 5. Venue should be determined in county where the application was filed, not by a 
separate suit filed elsewhere to enjoin another county from proceeding. Israel v. Israel, 874 So. 
2d 690 (Fla. 4th DCA 2004). 


 D. Statutory Grounds for Modification 
 
 Either party may apply for modification of the court-ordered or agreed to child support 
award whenever the financial circumstances of either party changes substantially, or the child, 
who is a beneficiary of the agreement or court order, reaches majority. Section 61.13(1)(a) 
Florida Statutes, lists three grounds for modification: 
 


a) When the modification is found necessary by the court and is in the best 
interest of the child. 


 
b) When the child reaches majority, is emancipated, marries, joins the armed 


services or dies. 
 
c) When there is a substantial change in the circumstances of the parties. 


 
The statute specifically notes that proof of a substantial change in circumstances will be made if 
the amount provided by the guidelines under the present circumstances of the parties is at least 
15% more or less than the previously ordered obligation.  See also Brown v. Brown, 180 So.3d 
1070 (Fla. 1st DCA 2015).   


 E. Jurisdiction for Post-Majority Modification 
 
 1. Section 743.07(2) Florida Statutes, authorizes support for dependent persons 
beyond the age of 18 years when such dependency is because of a mental or physical incapacity 
which began prior to such person reaching majority, or, if the person is dependent in fact, is 
between the ages of 18 and 19 and is still in high school, and performing in good faith with the 
reasonable expectation of graduation before the age of 19. 
 
 2. Ruiz v. Ruiz, 783 So. 2d 361 (Fla. 5th DCA 2001) holds that a trial court retains 
jurisdiction post-majority to modify the child support provisions of a marital settlement 
agreement with respect to the child adjudicated dependent by reason of mental and physical  
disabilities prior to reaching age of majority.  See also Hastings v. Hastings, 841 So. 2d 484 (Fla. 
3d DCA 2003), which holds that a 50 year old autistic adult child could seek support from his 
Father 29 years after attaining the age of majority because he was first diagnosed at age eight -- 
pre-majority. But see Larwa v. Department of Revenue, 169 So.3d 1285 (Fla. 5th DCA 2015), 
which states that generally a parents’ child support obligation ceases when the child turns 
eighteen and an extension of child support based upon a child’s mental incapacity must be 
brought in the dissolution case before the child reaches the age of majority or subject matter 
jurisdiction is lost. An independent action may be brought to adjudicate support of a dependent 
who has reached he age of majority by the dependent person.  See also Loza v. Marin, 198 So.3d 
1017 (Fla. 3d DCA 2016) (holding that it is proper to allow for an extension of child support 
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beyond the age of majority, so long as the petition is filed before the termination of such existing 
support obligation).   
 
 3. The Father’s petition to terminate child support for an adult child who married but 
had been declared dependent during her minority due to mental and physical incapacity was 
denied. The court found that the legislature could best answer this question as to whether 
marriage is an emancipating act for a mentally and physically incapacitated dependent child. 
Harper v. Harper, 848 So. 2d 1179 (Fla. 2d DCA 2003). 
 
 4.  Former husband petitioned to modify and terminate his child support based upon 
the child reaching the age of eighteen and graduating from high school.  Marital settlement 
agreement stated that husband would provide support through child’s 21st birthday if the child 
was “enrolled in college and still living at home with the wife.”  It was error to require support 
past eighteen when child attended college and resided in student housing and returned home only 
during breaks.  Goff v. Kenny-Goff, 145 So.3d 928 (Fla. 4th DCA 2014). 


 F. Emancipation as a Basis for Modification 
 
 1. When a settlement agreement/final judgment, does not contain automatic 
reduction of step-down of child support due to the emancipation of one child, then the payor 
must file a Petition to modify his child support obligation.  Alvarado v. Dept. of Revenue ex rel. 
Alvarado, 194 So.3d 544 (Fla. 3d DCA 2016). 


 G. Timesharing as Basis for Modification 
 
 1. §61.30(11)(c), Florida Statutes, provides that “[a] parent's failure to regularly 
exercise the court-ordered or agreed time-sharing schedule not caused by the other parent which 
resulted in the adjustment of the amount of child support pursuant to subparagraph (a)10 or 
paragraph (b) shall be deemed a substantial change of circumstances for purposes of modifying 
the child support award. A modification pursuant to this paragraph shall be retroactive to the 
date the noncustodial parent first failed to regularly exercise the court-ordered or agreed time-
sharing schedule.” (Emphasis added) 
  
 2.   Where relocation of a non-custodial parent resulted in less timesharing, the 
custodial parent is entitled to an increase in child support for two autistic children. Kuttas v. 
Ritter, 879 So. 2d 3 (Fla. 2d DCA 2004). 
 
 3.    Where an agreement afforded the Former Husband with over 40% overnights but 
Former Husband did not actually spend 40% or more overnights, Former Husband’s request for 
retroactive modification was denied. Keeley v. Keeley, 899 So. 2d 387 (Fla. 2d DCA 2005). 
 
 4.   An agreed-upon change in timesharing may not be the grounds for a downward 
modification of child support. Rubman v. Honig, 817 So. 2d 1001 (Fla. 4th DCA 2002). The 
Rubman court specifically stated it “was unseemly, to say the least, for the ex-Husband to have 
talked the ex-Wife into increased timesharing without a change in child support, and to then have 
sought decreased child support based on the increased timesharing.” Similarly, the new 
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substantial secondary parenting child support guideline schedule will not be the basis for a 
reduction in child support for a modification. 
 
 5. Support could not be retroactively modified to the date the father was granted 
temporary custody when he failed to ask for a modification of child support in his motion for 
temporary custody.  Ivonovich v. Valladarez, 190 So.3d 1144 (Fla. 2d DCA 2016). 


 H. Proving Substantial Change in Circumstances  
 
 The party seeking change in the amount of child support has the burden of proving a 
substantial change of circumstances which is significant, material, involuntary and permanent in 
nature. Bingemann v. Bingemann, 551 So. 2d 1228 (Fla. 1st DCA 1989); Hale v. Hale, 567 So. 
2d 527 (Fla. 2d DCA 1990); Amoroso v. Phister, 689 So. 2d 1172 (Fla. 2d DCA 1997);: Jane v. 
Fero, 678 So. 2d 496 (Fla. 5th DCA 1996).   Courts interpreting the meaning of the term 
“substantial change of circumstances” have found that such a change in circumstances must be 
significant, material, involuntary, and permanent in nature to warrant a reduction in payments. 
Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997).  Support can be modified only upon showing of 
a change in circumstances since the last order.  Amoroso v. Phister, 689 So. 2d 1172 (Fla. 2d 
DCA 1997).   


 I. Burden of Proof In Prior Agreement Cases 
 
 1.   Section 61.14(7),  Florida Statutes (2009), provides that, “When modification of 
an existing order of support is sought, the proof required to modify a settlement agreement and 
the proof required to modify an award established by court order shall be the same.” 
 
 2.   See also Overbey v. Overbey, 698 So.2d 811 (Fla. 1997) (holding that when child 
support is based upon parties’ agreement that was subsequently incorporated into order, a heavier 
burden rests on the party seeking reduction than would otherwise be required); Tietig v. Boggs, 
602 So. 2d 1250 (Fla. 1992) (holding that Husband who sought to reduce child support that was 
based on agreement incorporated into marriage dissolution decree was required to meet heavier 
burden than would rest upon party seeking modification in the absence of such an agreement); 
but see Matthews v. Matthews, 677 So. 2d 323 (Fla. 1st DCA 1996). 
 
 3. Is there a heavier burden to reduce child support fixed by agreement? Although 
§61.14(7), Florida Statutes, makes this burden of modifying child support fixed by agreement 
equal to the burden for modifying support established by court order, the Florida Supreme Court 
has held fast to the long-followed rule that there is a heavier burden to reduce child support that 
was established by agreement and incorporated into an order than there otherwise would be if the 
child support was established by the court. Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997); 
Knight v. Knight, 702 So. 2d 242 (Fla. 4th DCA 1997) (holding that based on the Florida 
Supreme Court’s holding in Overbey, it appears that the Supreme Court has decided that section 
61.14(7) does not apply to a petition to reduce child support); Stebbins v. Stebbins, 754 So. 2d 
903 (Fla. 1st DCA 2000). 
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 4. The party moving for a reduction of child support bears a heavy burden to 
demonstrate that a substantial change in circumstances has occurred since the final judgment, 
and a heavier burden may apply when the child support award has been made pursuant to a 
settlement agreement. Bingemann v. Bingemann, 551 So. 2d 1228 (Fla. 1st DCA 1989); Dept. of 
Revenue v. Dodge, 647 So. 2d 170 (Fla. 2d DCA 1994); Pohlmann v. Pohlmann, 703 So. 2d 
1121 (Fla. 5th DCA 1997); Newman v. Weber, 715 So. 2d 306 (Fla. 5th DCA 1998). 
 
 5. Amendments to child support statute requiring reduction of child support when 
child spends at least 40% of the time with the noncustodial parent could not be used as sole basis 
upon which former husband could seek modification of child support, where final judgment of 
dissolution, with settlement agreement, became final prior to effective date of amendments; 
payor must demonstrate an independent substantial change in circumstance. Fleischmann v. 
Fleischmann, 868 So. 2d 1 (Fla. 4th DCA 2004). 
 
 6. In order for the change in circumstances alleged to be “substantial” in order to 
meet the heavy burden to reduce child support, it must be significant, material, involuntary and 
permanent. Tietig v. Boggs, 602 So. 2d 1250 (Fla. 1992); Overbey v. Overbey, 698 So. 2d 811 
(Fla. 1997); Newman v. Weber, 715 So. 2d 306 (Fla. 5th DCA 1998); Perez v. Perez, 973 So. 2d 
1227 (Fla. 4th DCA 2008) (abuse of discretion to deny modification of child support where 
Husband's severe loss of income had persisted for nearly a year at the time of the final hearing). 
 
 7. A Mother’s improved financial circumstances requires that she contribute more to 
the support for her child but affords no basis for reducing the Husband’s agreed-upon child 
support. Ibanez v. Salazar, 459 So. 2d 346 (Fla. 3d DCA 1984). See also Knapp v. Knapp, 778 
So. 2d 475 (Fla. 3d DCA 2001) (trial court should have granted Father’s petition seeking a 
modification of child support based on Mother’s $30,000 increase in her income); Miller v. 
Schou, 616 So. 2d 436 (Fla. 1993) (an increase in the ability to pay may be sufficient to increase 
child support payments). 
 
 8. Former husband requested a decrease in child support based on a change in 
circumstance resulting from his relocation to Sarasota County where former wife and children 
relocated. Trial Court reduced support but appellate court reversed. The Former Wife was 
permitted to relocate under the parties’ marital settlement agreement, so the change in Former 
Husband’s residence to move closer to former wife and children was not unanticipated, and 
therefore, child support should not have been reduced. Dept. of Revenue/Kaiser v. Kaiser, 890 
So. 2d 364 (Fla. 4th DCA 2004). 


 J. Relationship of Agreement Terms to Guideline Amount 
  
 The mere fact that the guidelines provide an amount of child support substantially less 
than the amount of support provided for in the parties’ agreement is, by itself, insufficient 
grounds for modification of child support. See Turner v. Turner, 695 So. 2d 422 (Fla. 3d DCA 
1997). 


 K. Substantial and Material Change 
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 1. A substantial change may be in either the child’s needs or either of the parent’s 
income (increase or decrease). Vincent v. Vincent, 715 So. 2d 1147 (Fla. 4th DCA 1998). A 
substantial and material change is one that significantly impacts the ability to pay support.  
Illustrating this concept is the conclusion that the trial court erred in failing to decrease child 
support where the payor had a 48% decrease in income over a two-year period. Freeman v. 
Freeman, 615 So. 2d 225 (Fla. 5th DCA 1993).   
  
 2. The substantial change must not have been anticipated. A downward modification 
was reversed where the child support had been ordered pursuant to a settlement agreement, and 
the appellate court found that the obligor had not met the burden to modify the agreement which 
had been made in the best interests of the children, and that the changes alleged were not 
substantial and were anticipated at the time the agreement was made. The Former Wife had 
remarried, the two older children had left home, and the younger child no longer required 
preschool care.  League v. Tassiter, 536 So. 2d 365 (Fla. 1st DCA 1988). 
 
 3. Where child support was part of settlement agreement and obligor’s expenses 
connected with upcoming military reassignment were or should have been contemplated, 
downward modification was improper.  Floyd v. Floyd, 393 So. 2d 22 (Fla. 2d DCA 1981). 
 
 4. Financial circumstances known to a party at the time of the original child support 
agreement will not provide basis for modification. Also, self-induced tax problems will not 
support modification. Conness v. Conness, 607 So. 2d 493 (Fla. 4th DCA 1992). 
   
 5. No need to prove a substantial change in circumstances where parties, through 
counsel, agree to a modification at trial. Andrews v. Andrews, 712 So. 2d 462 (Fla. 2d DCA 
2003). 


 L. Involuntary Change v Voluntary Change 
 
 1. No error in downward modification of child support as payor lost job and was 
unable to obtain equivalent employment. The loss of income was involuntary and imputation of 
income was therefore not appropriate.  However, the court held that once payor satisfied 
arrearage obligation that had accumulated during unemployment, resulting in improved ability to 
pay, a future increase in child support would be justified without the need to show a substantial 
change. Grady v. Grady, 640 So. 2d 157 (Fla. 2d DCA 1994). 
 
 2. Error not to reduce child support obligation further where payor had suffered a 
substantial, involuntary and permanent decrease in income due to a slump in the real estate 
market. Levin v. Levin, 613 So. 2d 556 (Fla. 4th DCA 1993). A reduction in child support which 
was set by agreement and was above the guidelines, was proper where obligor had met the 
burden of showing his reduced ability to pay due to a reduced cash flow.  Knight v. Knight, 702 
So. 2d 242 (Fla. 4th DCA 1997). 
 
 3. Error to deny a request for downward modification where the record clearly 
reflects reduced income and a substantial change in appellant’s financial circumstances. 
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Husband’s income went from $146K to $89K when he was forced to change employment. 
Whitney v. Whitney, 624 So. 2d 275 (Fla. 3d DCA 1993). 
 
 4. Husband quit his medical job in Florida to pursue higher earnings through the 
purchase of a medical practice in Pennsylvania.  Husband later discovered fiscal irregularities of 
the Pennsylvania practice he purchased, which ultimately forced him to close the practice.  
Husband was found to be acting in good faith to obtain employment which would allow him to 
meet or exceed the income he had been earning at the time of the dissolution of marriage. Error 
to find Former Husband voluntarily reduced his income in this case; the subsequent reduction in 
income due to economic downturns was sufficient to warrant a reduction in the child support 
obligation.  Laliberte v. Laliberte, 698 So. 2d 1291 (Fla. 5th DCA 1997). 
 
 5. Voluntary reduction is, for instance, the reduction for payor in furtherance of 
payor’s education.  When a temporary reduction or termination of the child support obligation is 
sought by the obligor as a result of his/her plan to go back to school, the court’s decision must be 
based on an analysis of what would be in the best interest of the child(ren), rather than whether 
the decision to reduce income is voluntary or involuntary.  Overbey v. Overbey, 698 So. 2d 811 
(Fla. 1997) (denying the obligor’s request for a temporary reduction in support so that he could 
attend law school where it was determined that the children would not ultimately benefit from 
the reduction as one child would have reached majority by the time the Father graduated, and the 
other child would only be a minor for a few years after the graduation).  Arce v. Arce, 566 So.2d 
1308 (Fla. 3d DCA 1990); Dept. of Revenue v. Thomas, 659 So. 2d 1305 (Fla. 1st DCA 1995); 
and Wollschlager v. Veal, 601 So. 2d 274 (Fla. 1st DCA 1992). 
 
 6. Ledbetter v. Bell, 698 So. 2d 1272 (Fla. 4th DCA 1997): Following the ruling of 
the Florida Supreme Court in Overbey, the district court affirmed the decision of the trial court 
that it would not be in the best interests of the children for the father/obligor, a medical doctor, to 
pursue a lengthy post-graduate fellowship program, as the children were older and would never 
benefit from educational pursuits of their father, and therefore the trial court concluded that it 
was appropriate to impute income to the father/obligor. 
 
 7. Pribble v. Pribble, 800 So. 2d 743 (Fla 5th DCA 2001), discussed Overbey v. 
Overbey, 698 So. 2d 811 (Fla. 1997), stating that Overbey indicated that a court may enter an 
order modifying child support when the modification is found to be necessary, in the best interest 
of the child, or when there is a substantial change of circumstances. Pribble stated that “[w]hile it 
is arguable that Overbey is limited to modification of child support situations, the better position 
is that the lower court should not apply section 61.30(2)(b) at all in an initial determination of 
child support if it determines that a party’s reduction in income due to educational pursuits will 
ultimately benefit the minor children of the marriage.” 
 
 8. Arce v. Arce, 566 So. 2d 1308 (Fla. 3d DCA 1990), disapproved in part by 
Overbey v. Overbey, 698 So. 2d 811 (Fla. 1997), holding that the spouse seeking a temporary 
reduction in support in order to complete his education has not “voluntarily” reduced his income, 
but has engaged in good faith conduct, reasonably calculated to ensure the economic well-being 
of the persons to whom a duty of support is owed, and may be temporarily excused from having 
income imputed.  The Arce court granted a temporary reduction in child support. 
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 9. When obligor quits one job and takes another which pays substantially less, 
income must be imputed to that parent, as the underemployment was voluntary and cannot be 
considered a substantial change of circumstances justifying a reduction in child support. Burdette 
v. Burdette, 681 So. 2d 862 (Fla. 5th DCA 1996). 
 
 10. Evidence that Husband’s income had gone from $85,000 to $40,000 was 
insufficient to warrant a modification when he left the position of his own free will. Leone v. 
Weed, 474 So. 2d 401 (Fla. 4th DCA 1985); Hirsch v. Hirsch, 642 So. 2d 22 (Fla. 5th DCA 
1994); see also Bokinsky v. Bokinsky, 742 So. 2d 809 (Fla. 2d DCA 1999) (court correctly denied 
Father’s request for a downward modification of child support after it determined that Father had 
made a voluntary choice not to return to work after being released by doctor, resulting in a 
significant loss of income). 
 
 11. The fact that the Mother had moved to a new residence which was substantially 
more expensive to maintain, could not form the basis for an increase since the change was 
voluntary. Vandenbosch v. Elkins, 419 So. 2d 1127 (Fla. 3d DCA 1982). 
 
 12. Denial of modification of child support was proper where payor’s reduction in 
income was voluntary, and payor had engaged in only a limited job search. Robinson v. 
Robinson, 597 So. 2d 415 (Fla. 4th DCA 1992). 
 
 13. In an action to modify paternity final judgment seeking an increase in child 
support, after the Father had graduated law school and worked in the field of law briefly before 
taking a job in his field of choice at a lesser salary, the trial court refused to consider the Father’s 
student loan obligation when determining his ability to pay an increase because the Father had 
voluntarily left his law position. This was found to be in error because there was no finding that 
the Father made this change in order to reduce his salary and deprive his dependents of support. 
Further, the court held that there was no law that requires a support obligor to remain employed 
in a position that earns the highest income possible. Daniel v. Moats, 718 So. 2d 949 (Fla. 5th 
DCA 1998). 
 
 14.  Income may be imputed where it is demonstrated that a spouse is voluntarily 
unemployed or underemployed, §61.30(2)(b), Florida Statutes; Chacoteau v. Chacoteau, 659 So. 
2d 1381 (Fla. 3d DCA 1995). Voluntary unemployment or underemployment is not a basis for 
reducing a parent’s child support obligation. Under the statutory scheme, once the trial court 
imputes income to the unemployed or underemployed parent, the court then determines the 
obligation of each parent as to the guideline amount.  Work v. Provine, 632 So. 2d 1119 (Fla. 1st 
DCA 1994) (no error in imputing income and refusing to modify child support where the payor 
left an old job on mere expectation that he might lose it); Bator v. Osborne, 983 So. 2d 1198 
(Fla. 2d DCA 2008) (there was ample evidence to find Former Husband was voluntarily 
underemployed based on Former Wife’s testimony of Former Husband’s earnings, and Former 
Husband’s only reason for limited work was the stress and time of litigation). 
 
 15. Mascola v. Lusskin, 727 So.2d 328 (Fla. 4th DCA 1999):  Incarceration of father 
for soliciting murder of pregnant mother in order to eliminate child support obligation did not 
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entitle father to reduction or elimination of the obligation during imprisonment; his conduct 
leading to inability to pay was voluntary.  Criminal conduct cannot excuse obligation to pay 
child support; unlike obligor who is unemployed or faced with reduction in pay through no fault 
of his own, incarcerated person had control over his actions and should be held to consequences.  
Ultimately, the Court held that “commission of a crime is a voluntary act,” and denies 
modification on this ground. The Court also considered the particular crime committed in this 
case, soliciting murder of his girlfriend after she became pregnant to avoid paying child support, 
to trigger the “clean hands doctrine.”  But, Florida Supreme Court weighed in on this issue in 
Dept. of Rev. v. Jackson, 846 So.2d 486 (Fla. 2003), and while it supported the Mascola ruling, it 
did so only “to the extent that it provides that an incarcerated parent may not automatically have 
his or her child support” modified based solely on a reduction in income from incarceration.”  
The Supreme Court approved a procedure to allow the modifying parent to file a petition to 
modify, and requiring the trial court to place the petition in abeyance until the paying parent’s 
release.  Note, this standard may be completely different in the context of setting an initial child 
support award.  See Dept. of Rev. v. Llamas, 196 So.3d 1267 (Fla. 1st DCA 2016).   
 
 16.  Wood v. Wood, 162 So.3d 133 (Fla. 1st DCA, December 2014), indicates that it is 
error to impute income to the former wife and reduce the former husband’s child support 
obligation to zero on basis that the former wife’s unemployment is voluntary because she quit 
the position one month after becoming employed without findings regarding her diligence in 
seeking employment in the job market in the community. See also Thompson v. Makicki, 169 
So.3d 271 (Fla. 2d DCA 2015), which held that reliance on past work history alone is 
insufficient to support imputation of income to a former wife regarding her voluntary 
unemployment without sufficient findings regarding recent work history, occupational 
qualifications and prevailing earnings level in the community. 


 M. Permanent Change   
 
 1. Permanency is met where the change is not temporary or transient and 
encompasses an extended period of time, i.e. at least one year. Freeman v. Freeman, 615 So. 2d 
225 (Fla. 5th DCA 1993).  See also Bennett v. Dept. of Revenue, 664 So. 2d 33 (Fla. 5th DCA 
1995) (finding that although proper to deny reduction in child support where unemployment was 
temporary, obligor was entitled to suspension of child support obligation during time of 
unemployment). 
 
 2.  When a Father filed only three weeks after losing a job to decrease child support, 
it was not enough time to determine permanence. Burdack v. Burdack, 371 So. 2d 528 (Fla. 2d 
DCA 1979). 
 
 3. A financial set-back occasioned by a strike is only temporary and would not 
justify a decrease in support. Burdack, supra. 
 
 4. The obligor sought a reduction in the agreed-to amount of child support after 
being terminated from employment at a law firm, and although he had established his own law 
practice, it had not yet become profitable.  The court found the obligor’s earnings had been 
significantly reduced and granted the downward modification; however, the court noted that the 







16 
 


obligor’s decrease in income may not be permanent. Newnum v. Newnum, 715 So. 2d 306 (Fla. 
5th DCA 1998). 
 
 5. Error to permanently reduce child support where loss of employment is only 
temporary. Court should have temporarily reduced support until Former Husband could re-
establish himself. Pitts v. Pitts, 626 So. 2d 278 (Fla. 1st DCA 1993); Dept. of Revenue v. 
Heirholzer, 708 So. 2d 682 (Fla. 2d DCA 1998). 
 
 6. Error to fail to decrease child support where Former Husband was unemployed 
when he sought modification, and at the time of the hearing over two years later, he was earning 
approximately 35% less than when he entered into the settlement agreement, and where Former 
Wife’s earnings had more than doubled since the entry of the final judgment. Court found no 
merit in Former Wife’s argument that although Former Husband’s earnings had decreased, his 
expenses had decreased as well. The court explained that the Former Husband naturally had to 
decrease his expenses to live, and he should not be penalized for attempting to live within his 
means. Additionally, the court noted that any financial assistance received by the Former 
Husband from his girlfriend could not be assessed against him where there was no evidence that 
she would continue to provide such help in the future. Bunassar v. Diaz, 804 So. 2d 487 (Fla. 3d 
DCA 2001). 


 N. Timeframe for Court’s Consideration 
 
 Trial court was not bound by the filing date of the modification petition, but could 
consider changes in Former Husband’s financial condition through the date of the final hearing 
on modification where Former Husband had filed for a downward modification of child support 
alleging ongoing deterioration of businesses. Schwartz v. Schwartz, 712 So. 2d 1243 (Fla. 4th 
DCA 1998). 


 O. Defense: Unclean Hands 
 
 “The ‘clean hands’ doctrine can act to bar modification to a spouse who is delinquent 
with support payments.”  DePoorter v. DePoorter, 509 So.2d 1141, 1145 (Fla. 1st DCA 1987).  
But, “an arrearage does not per se require denial of a modification petition so long as respondent 
can show that he or she was unable to comply with the previous support order.”  Blender v. 
Blender, 760 So.2d 950, 952 (Fla. 4th DCA 1999).  The unclean hands defense may bar 
modification as relief for a party who has failed to pay the full support, despite their ability to do 
so, but will not bar relief for a party who can demonstrate that they do not have the ability to 
satisfy the arrearage or did not have the ability at the time the arrearage occurred.  See also 
Castillo v. Castillo, 191 So.3d 481 (Fla. 4th DCA 2016).    


	 P. Modification Based On Termination of Need 
 
 1.   Florida Statute Section 61.14(9) provides that “[u]nless otherwise ordered by the 
court or agreed to by the parties, the obligation to pay the current child support for that child is 
terminated when the child reaches 18 years of age or the disability of nonage is removed.”  The 







17 
 


termination of child support, does not terminate the vested rights to the payment of an arrearage 
or retroactively determined support. Id. 
 
 2. Hunter v. Hunter, 626 So. 2d 1069 (Fla. 1st DCA 1993): the wording of an order 
for child support should track the statute and require the payment of child support “until such 
time as the child reaches age eighteen, marries, becomes self-supporting, or dies, whichever 
comes first,” with the understanding that the obligor may file a petition to modify, should it 
subsequently appear that one of the statutory exceptions of 743.07(2), is applicable.  See also 
Nernev v. Nernev, 752 So. 2d 706 (Fla. 2d DCA 2000). 
 
 3.   Kaplan v. Kaplan, 744 So. 2d 1201 (Fla. 1st DCA 1999): child support order 
requiring Father to pay support until child reached 19 or graduated high school, whichever came 
first, had to be modified to reflect termination of the child support obligation when child reaches 
majority, marries, becomes self-supporting, or dies, whichever event comes first. In the event the 
circumstances change so that it appears that a child will graduate high school after the child’s 
18th birthday, but before their 19th birthday, a petition for modification can be filed. 
 
 4.   Rose v. Rose, 8 So.3d 1251 (Fla. 4th DCA 2009):Former wife filed motion to 
modify child support provisions of marital settlement agreement. A final judgment dissolved the 
marriage of the parties, incorporating their marital settlement agreement (MSA). Under the MSA 
the parties agreed that he would pay her child support for each minor child until they “reach the 
age of majority, marry, die, graduate from high school or becomes self supporting, whichever 
occurs first.” One of their children reached the age of majority while in her senior year of high 
school. The mother brought a proceeding to modify child support to require him to continue to 
pay after the child had reached majority and until the child graduates from high school. The 
mother argues that the MSA is against public policy in this regard, citing § 743.07(2). She is 
mistaken. The policy of requiring parents to support their children is limited to their minority and 
dependency. The statute does not itself require the parent to continue to support the child after 
reaching majority while in the last year of high school. Rather it merely authorizes the court to 
do so if the statutory conditions are met. Nothing in § 743.07(2) bars parents from providing, as 
these parents did, that his duty of support ends with the majority of the child even though 
secondary education is not yet complete.   


 Q. Increased Need Alone 
 
 Error to grant modification of child support where there was an increased need, but an 
increased ability to pay was not proven. Henderson v. Henderson, 619 So. 2d 411 (Fla. 4th DCA 
1993). 


 R. Increased Income Alone 
 
 1. It has been held that child support can be increased even if the only change is a 
substantial change in the income of the obligor. Alfrey v. Alfrey, 553 So. 2d 393 (Fla. 4th DCA 
1989); §61.30(1)(b), Florida Statutes (the guidelines themselves provide “the basis for proving a 
substantial change in circumstances…[if] the amount provided for under the guidelines shall be 
at least 15 percent or $50, whichever is greater…” Whight v. Whight, 635 So. 2d 135 (Fla. 1st 
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DCA 1994); Jones v. Jones, 636 So. 2d 867 (Fla. 4th DCA 1994) (child support guidelines apply 
to modification proceedings). 
 
 2. The mere fact that a parent experiences an increase in income or assets does not 
mean child support will automatically be increased. 
 


a) The true criteria is whether there has been a substantial increase in the 
obligor’s actual ability to pay. Kersh v. Kersh, 613 So. 2d 585 (Fla. 4th DCA 1993) 
(despite the fact that payor had a substantial increase in income, the court determined it 
was not proper to increase child support given the fact that payor had added expenses of 
subsequent Wife and children so that his actual ability to pay had not increased, and also 
because there was no proof that the children’s needs were not being met by the existing 
award). 


 
b) The court, in its discretion, may also find that in spite of an increased 


ability to pay, there has been no change in the needs of the children after considering the 
lifestyle of the parties during the marriage. Taylor v. Taylor, 734 So. 2d 473 (Fla. 4th 
DCA 1999)(affirming that the court’s denial of and upward child support modification 
notwithstanding 50% increase in income and wealth of payor, where there was 
insufficient proof of the change in the needs of the children to warrant modification 
considering evidence that the parties had not lived lavishly during the marriage and the 
family philosophy was to maintain trusts for the children rather than to spend 
extravagantly). 


 
c) While children are generally entitled to share in a parent’s good fortune, 


this must be consistent with the court’s determination of the appropriate lifestyle intended 
by the parents. Miller v. Schou, 616 So. 2d 436 (Fla. 1993); Finley v. Scott, 707 So. 2d 
1112 (Fla.1998); Hosseni v. Hosseni, 564 So. 2d 548 (Fla. 1st DCA 1990). 


 
 3. Child support guidelines were $44,680 per month, such that Former Husband’s 
increased income alone resulted in a substantial change in circumstances; however, a deviation 
downward of the presumptive child support guideline award was appropriate when all of the 
children’s needs were being met by Father’s payment of $12,000 per month in child support, 
plus payment of children’s expenses including private school, residential facilities, automobiles 
and cellular phones. A child is entitled to share in good fortune of the parent consistent with an 
appropriate lifestyle, as determined by the trial court. In this case, “appropriate lifestyle” was 
being met by the current child support award, and no modification appropriate. Ferraro v. 
Ferraro, 891 So. 2d 1211 (Fla. 3d DCA 2005).     


 S. Enforcement During Pending Modification Action 
 
 1. Rosenblum v. Rosenblum, 178 So.3d 49 (1st DCA 2015).  “The former husband 
was entitled to have his motion to modify heard and resolved before or simultaneously with the 
hearing on the former wife’s later-filed motion for contempt.”   
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 T. Retroactive Modification 
  
 1. Due to the concept of res judicata, child support may not be modified prior to the 
date that a petition for modification is filed.  See Krause v. Krause, 793 So. 2d 75 (Fla. 2d DCA 
2001) (the child support provision in the final judgment did not allocate the amount of support 
attributable to each child; the general master erred in retroactively terminating child support for 
both children before the date the Father filed his petition for modification of child support); Dept. 
of Revenue, ex rel. v. Wilson v. Wilson, 782 So. 2d 952 (Fla. 2d DCA 2001) (when the child 
support proviso fails to allocate the amount of support attributable to each child, the trial court 
cannot retroactively terminate child support before the date the petitioner requested such relief). 
 
 2.   The trial court can only modify child support payments prospectively from the 
time that a petition for modification is filed. McDowell v. McDowell, 770 So. 2d 1289 (Fla. 1st 
DCA 2000).  See Stokes v. Huelsman, 770 So. 2d 701 (Fla. 5th DCA 2000); Fayson v. Fayson, 
482 So. 2d 523 (Fla. 5th DCA 1986); Wertheim v. Wertheim, 667 So. 2d 331 (Fla. 1st DCA 
1995). 
 
 3.   Generally, an increase in a child support award should be made retroactively to 
the date of filing. Batts v. Batts, 600 So. 2d 1301 (Fla. 5th DCA 1992) (involving domesticated 
judgment); Whight v. Whight, 635 So. 2d 135 (Fla. 1st DCA 1994) (whether to make increased 
support order retroactive to the date of filing is discretionary); Kerle v. Kerle, 700 So. 2d 127 
(Fla. 1st DCA 1997); Bardol v. Martin, 763 So. 2d 1119 (Fla. 4th DCA 1999). 
 
 4.   Error not to make an increase in child support retroactive to a date prior to the 
date of filing where need and ability to pay existed at the time of filing. Pitts v. Pitts, 626 So. 2d 
278 (Fla. 1st DCA 1993); Poyner v. Smith, 693 So. 2d 636 (Fla. 5th DCA 1997); Young v. 
Young, 745 So. 2d 1074 (Fla. 4th DCA 1999); Snowden v. Snowden, 985 So. 2d 584 (Fla. 5th 
DCA 2008). 
 
 5.   Generally, an increased need must be alleged in a petition for modification of an 
order increasing support made retroactively to the date of filing.  Butler v. Brewster, 629 So. 2d 
1092 (Fla. 4th DCA 1994). However, specific allegations of increased need at the time of filing 
were not required as a prerequisite for having increased support made retroactive to the date of 
filing, where a modification was not founded upon an increase in need. Banyas v. Banyas, 704 
So. 2d 700 (Fla. 4th DCA 1998). 
 
 6.   The court has no authority to grant modification retroactive to a date prior to the 
filing of the modification action. Wood v. Wood, 590 So. 2d 1136 (Fla. 4th DCA 1992); 
Anderson v. Anderson, 609 So. 2d 87 (Fla. 1st DCA 1992); Chapman v. Chapman, 638 So. 2d 
1018 (Fla. 2d DCA 1994); Wertheim v. Wertheim, 667 So. 2d 331 (Fla. 1st DCA 1995); Garrett 
v. Garrett, 707 So. 2d 382 (Fla. 5th DCA 1998); McDowell v. McDowell, 770 So. 2d 1289 (Fla. 
1st DCA 2000). 
 
 7. Contrast with §61.30(17), Florida Statutes, which provides in an initial 
determination of child support the court has discretion to award child support retroactive to the 
date when the parents did not reside together in the same household with the child, not to exceed 
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a period of 24 months preceding the filing of the petition, regardless of whether that date 
precedes the filing of the petition. 
 
 8. When the child resided with the obligor for 21 months with the consent of the 
obligee, and the obligor had not paid support during that time, a special circumstance was found 
to exist entitling the obligor to a credit in suit seeking arrearage which had accrued during that 21 
months, even though a modification of child support order was not sought by the obligor in 
advance of time the payments were due. Dept. of Revenue v. Watt, 681 So. 2d 800 (Fla. 2d DCA 
1996).  See also Alexander v. Alexander, 683 So. 2d 172 (Fla. 1st DCA 1996) (absent 
extraordinary circumstances, child support cannot be modified retroactively to a date preceding 
the date of the petition for modification). 
 
 9. Error to make a reduction of child support retroactively to a date prior to the date 
of filing, absent extraordinary or compelling reasons. Livingston v. Livingston, 686 So. 2d 664 
(Fla. 1st DCA 1996); Dept. of Revenue v. Fisher, 738 So. 2d 512 (Fla. 1st DCA 1999); Martland 
v. Arabia, 987 So. 2d 118 (Fla. 4th DCA 2008). 
 
 10. Error to make Wife pay child support and terminate Husband’s obligation 
retroactive to date prior to his motion. Alexander v. Alexander, 683 So. 2d 172 (Fla. 1st DCA 
1996).  See also Castleberry v. Morgan, 974 So. 2d 504 (Fla. 1st DCA 2008) (error to make a 
reduced obligation retroactive to the date of filing where evidence did not show a decrease in 
income at that time). 


 U. Calculation of Support 
 
 1. Segnini v. Segnini, 10 So.3d 188 (Fla. 4th DCA 2009):  Child support obligation 
is within the discretion of the trial court and subject to statutory requirements.  Child support 
should be based on income less the expenses need to create income.  Section 61.30(2)(a)(3), 
Florida Statutes, provides that “business income” means gross receipts minus ordinary and 
necessary expenses required to produce income. The trial court misapplied the statute by failing 
to deduct father's monthly lease payments and other ordinary and necessary business expenses 
such as insurance and fuel from his gross business receipts in calculating father's gross monthly 
income.  The father's business expenses were required to be deducted for calculating gross 
monthly income. 
 
 2. Shaw v. Nelson, 4 So.3d 740 (Fla. 1st DCA 2009):  The trial court must determine 
child support based on the evidence presented on the record.  The former wife petitioned to 
modify child custody and child support on the ground that a substantial change in circumstances 
had occurred since the final judgment. At the hearing, the former wife presented unrefuted 
testimony that the former husband was earning an average of $300.00 a day when working 
offshore. The former husband never filed a verified financial affidavit or any other financial 
disclosure in the trial court during the modification proceedings. Upon proper notice, neither the 
former husband nor his attorney appeared at the modification hearing.  The Court used former 
wife’s unrefuted testimony to determine the former husband's monthly net income and concluded 
that the former wife had shown a substantial change in circumstances since the final judgment.  
Where the former husband failed to present evidence that would lead to an accurate calculation 
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of his income, the trial court properly relied on the evidence presented by the former wife, who 
had the burden to show a substantial change of circumstances since the final judgment of 
dissolution of marriage.   
 
 3. It is error to deviate more than 5% from the guidelines without explanation.  
H.R.S. v. Christman, 635 So.2d 94 (Fla.1st DCA 1994); State Department of Revenue v. Beal, 
672 So.2d 608 (Fla. 1st DCA 1996).   
 
 4.  It is error to award child support in downward modification based upon what the 
court deems is equitable and a subjective figure rather than calculating it based upon the 
statutory guidelines.  Ervin v. Florida Department of Revenue, 152 So. 3d 1261 (Fla. 1st DCA 
2014). 
 
 5. Adkins v. Sotolongo, 197 So.3d 1233 (Fla. 1st DCA 2016):  When modifying the 
amount, the trial court must set forth the specific statutory findings per §61.30 that serve as the 
basis for any departure from the guidelines. Additionally, child support payment may not be 
subordinated to attorney’s fee or G.A.L fees.  


 V. Statutory Factors for Modifying the Amount 
 
 1. Once a court finds that the moving party has met its burden of establishing a 
substantial change in circumstance, the trial court must consider all of the statutory factors in 
recalculating the child support obligation. Niemann v. Anderson, 834 So. 2d 319 (Fla. 5th DCA 
2003). Court should set forth the reasons for reduction upon remand. Id. 
  
 2. §61.30(11)(a) --The court may adjust the total minimum child support award, or 
either or both parents' share of the total minimum child support award, based upon the following 
deviation factors:  
 


a) §61.30(11)(a) 1.  Extraordinary medical, psychological, educational, or  
   dental expenses. 


 
b) §61.30(11)(a) 2.  Independent income of the child, not to include   


   moneys received by a child from supplemental security income. 
    
c) §61.30(11)(a) 3.  The payment of support for a parent which regularly  


    has been paid and for which there is a demonstrated need.  
    
d) §61.30(11)(a) 4.  Seasonal variations in one or both parents' incomes ` 


    or expenses. 
 
e) §61.30(11)(a) 5.  The age of the child, taking into account the greater  


    needs of older children.  
 
f) §61.30(11)(a) 6.  Special needs, such as costs that may be associated with 


the disability of a child, that have traditionally been met within the family budget even 
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though the fulfilling of those needs will cause the support to exceed the presumptive 
amount established by the guidelines.  


 
g) §61.30(11)(a) 7.  Total available assets of the obligee, obligor, and the 


child.  
   
h) §61.30(11)(a) 8.  The impact of the Internal Revenue Service dependency 


exemption and waiver of that exemption. The court may order a parent to execute a 
waiver of the Internal Revenue Service dependency exemption if the paying parent is 
current in support payments.  


  
i) §61.30(11)(a) 9.  When application of the child support guidelines 


schedule requires a person to pay another person more than 55 percent of his or her gross 
income for a child support obligation for current support resulting from a single support 
order.  


 
j) §61.30(11)(a) 10.  The particular parenting plan, such as where the  child 


spends a significant amount of time, but less than 40 percent of the overnights, with one 
parent, thereby reducing the financial expenditures incurred by the other parent; or the 
refusal of a parent to become involved in the activities of the child.  


 
k) §61.30(11)(a) 11.  Any other adjustment which is needed to achieve an 


equitable result which may include, but not be limited to, a reasonable and necessary 
existing expense or debt. Such expense or debt may  include, but is not limited to, a 
reasonable and necessary expense or  debt which the parties jointly incurred during the 
marriage.  


 W. Social Security Benefits	
 
 Minor child's Supplemental Security Income (SSI) benefits due to child's medical 
condition could not be credited against father's child support obligation, either alone or combined 
with dependent benefits child received from father's Social Security Disability Insurance (SSDI); 
SSI income to child in her own right was intended to provide additional support due to her 
special needs and was not a basis to reduce father's obligation, although dependent benefits 
received by child under SSDI could be credited toward father's obligation.  Ford v. Ford, 816 
So.2d 1193 (Fla. 4th DCA 2002).   


 X. Waiver of Right to Modification 
 
 1. Inability to waive right to modification of child support: 
 


a) Parents are obligated by law to contribute to the support of their children 
and this obligation cannot be disposed of via contract.  The court therefore has the 
authority to modify child support provisions despite the parties’ agreement that neither 
will petition for child support.  See Guadine v. Guadine, 474 So. 2d 1245 (Fla.4th DCA 
1985). 
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b) An agreement requiring a spouse to pay six percent of their gross income 


for child support, no matter how high or low the income becomes, no matter what the 
spouse’s expenses may be, and no matter what the child’s need is, is subject to close 
scrutiny and more vulnerable to modification than a customary agreement which is 
designed to provide for an amount at least comparable to a child’s needs. Lewis v. Lewis, 
450 So. 2d 1123 (Fla. 2d DCA 1983). 


 
 c) No error in granting modification of final judgment in order to 


award child support, as the change of circumstances was apparent when the parties’ 
existing stipulation, which had no provisions for child support in any amount, was 
compared to the guidelines provisions, at a time of Father’s request for support. McClain 
v. Karll, 686 So. 2d 794 (Fla. 5th DCA 1997). 


 
 d) Where Mother had entered agreement with Father to forego yearly 


adjustment of alimony and child support which had been provided  for by settlement 
agreement incorporated into final judgment in exchange for Father paying annual private 
school tuition, court found Mother had waived her right to seek modification of child 
support, and Mother’s argument that parties could not agree to waive child support did 
not apply since there was no violation of public policy as children’s best interests were 
met by agreement, and parties had not waived Father’s entire obligation to support 
children. Lester v. Lester, 736 So. 2d 1257 (Fla. 4th DCA 1999). 


 
 2. Essex v. Ayres, 503 So. 2d 1365 (Fla. 3d DCA 1987). A party’s request to modify 
the amount of child support fixed by agreement which had not been previously reviewed by the 
court nor incorporated into the final judgment, does not require a showing of substantial change 
of circumstances. Rather, in an action to increase of agreed-upon child support, it must be 
demonstrated that the amount agreed to by the parties was not in the best interest of the child, 
and that payor has the ability to pay more. 
 
 3. Provision of settlement agreement that obligated parents to divide costs of 
children’s college education was not modifiable where settlement agreement labeled and treated 
college cost provision differently from provision for child support which was in conformity with 
the guidelines. Layman v. Layman, 738 So. 2d 466 (Fla. 4th DCA 1999). 
 
 4. Parents can enter into an agreement to modify court-ordered child support, and it 
will be enforced only if the children receive substantially the same amount of support and the 
new arrangement is determined to serve the best interests of the children. Ervin v. Chason, 750 
So. 2d 148 (Fla. 1st DCA 2000). 
 
 5. Parents can agree to fixed child support obligation and right to modification is, 
therefore, waived.  Myer v. Kaye, 990 So.2d 1253 (Fla. 4th DCA 2008).   


 Y. Termination of Right to Modification 
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 The court does not have the authority to modify the parties’ agreement providing for the 
payment of child support after majority once the child has reached majority. Support then 
becomes contractual and not subject to modification. Zolonz v. Zolonz, 659 So. 2d 451 (Fla. 4th 
DCA 1995) (cannot modify agreement for child support to be payable through college once the 
child has reached majority); Richter v. Richter, 666 So. 2d 559 (Fla. 4th DCA 1995). 


 Z. Reduction or Abatement of Child Support Obligation 
 
 1.   Error to refuse to temporarily suspend child support payments where payor was 
involuntarily terminated from job and thereafter engaged in exhaustive job search, depleted his 
assets, and his unemployment benefits expired. Ronan v. Ronan, 621 So. 2d 518 (Fla. 1st DCA 
1993).  See also Manning v. Manning, 600 So. 2d 1274 (Fla. 1st DCA 1992). 
 
 2.   Where the payor’s loss of job is definite, no arrearage should accumulate during 
the period of temporary reduction if he pays the reduced child support. Aarts v. Aarts, 636 So. 2d 
57 (Fla. 2d DCA 1994).  See also Dept. of Revenue v. Heirholzer, 708 So. 2d 682 (Fla. 2d DCA 
1998) (order reducing child support obligation due to job loss was temporary as there was no 
suggestion at the time of the order that the unemployment would be permanent). 
 
 3.   In the right circumstances, the court may fashion some form of temporary relief.  
See Manning v. Manning, 600 So. 2d 1274 (Fla. 1st DCA 1992) (concluding that where a 
reduction in income was not shown to be permanent, it was nevertheless within the court’s 
discretion to grant the Former Husband “emergency” or temporary relief from the obligation).  
See also McConnell v. McConnell, 552 So. 2d 237 (Fla. 1st DCA 1989); Abdella v. Abdella, 693 
So. 2d 637 (Fla. 3d DCA 1997). 
 
 4.   When the court found that the Father should not be subject to contempt 
proceedings for a period of three months during his temporary unemployment, it should have 
likewise suspended his payment obligation since the court had implicitly found that he lacked the 
present ability to pay. Bennett v. Dept. of Revenue, 664 So. 2d 33 (Fla. 5th DCA 1995). 
 
 5.   Dept. of Revenue v. Jackson, 846 So. 2d 486 (Fla. 2003) has recently held that in 
instances where a parent is seeking modification of child support payments because he/she is 
unable to pay due to incarceration, that parent may file a petition to modify with the trial court 
that entered the original order; thereafter, the trial court shall hold the petition in abeyance and 
place the matter on its inactive calendar for the term of the parent’s incarceration until a time 
when a thorough evaluation of the parent’s ability to pay may be conducted, and a farsighted 
plan for payment may be established.  See also Travaglia v. Travaglia, 847 So. 2d 1139 (Fla. 4th 
DCA 2003); Rock v Department of Revenue, 159 So.3d 287 (Fla. 4th DCA 2015). 
 
 6.   Obligor is not entitled to credit against child support arrearage for amounts spent 
during summer vacation or for Christmas gifts for children. Dept. of Revenue v. Jones, 689 So. 
2d 1264 (Fla. 1st DCA 1997). 
 
 7.   Trial court may not order the primary residential parent to pay support to the non-
custodial parent during a period of extended summer timesharing, without making written 
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findings explaining why such a dramatic deviation from the guidelines, which required only a 
50% reduction in support during extended timesharing, was required in this case. Gomez v. 
Gomez, 727 So. 2d 1092 (Fla. 1st DCA 1999).  See also Wehrum v. Wehrum, 745 So. 2d 465 
(Fla. 4th DCA 1999). 
 
 8. The court authorized Father to abate child support payments until further court 
order if the Mother failed to comply with court order regarding timesharing. Stanley v. Stanley, 
756 So. 2d 210 (Fla. 4th DCA 2000). 
 
 9. In Stanley, the Father was not relieved of his common law obligation to support 
his children during a period of abatement, and the court could award Mother arrearage for the 
period prior to the order transferring custody to Father. The abatement in this case was clearly to 
punish the Mother by withholding support in order to obtain compliance, and not to shield Father 
from his duty of support where there was no evidence that he could not pay. 


 AA. Child Support Modification or Reduction Due to Timesharing Violations 
 
 1.   Court has no authority to reduce arrearage merely because of the passage of time. 
Denial of timesharing is also not sufficient to reduce arrearage.  HRS v. Lemaster, 596 So. 2d 
1117 (Fla. 2d DCA 1992). Child support obligation is not contingent upon the ability to exercise 
timesharing rights.  Dept. of Revenue v. Ortega, 682 So. 2d 589 (Fla. 2d DCA 1996); 
§61.13(4)(6), Florida Statutes. 
 
 2.   Error to terminate child support because of Husband’s inability to exercise 
timesharing. Carroll v. Carroll, 593 So. 2d 1131 (Fla. 2d DCA 1992); McCartney v. McCartney, 
659 So. 2d 371 (Fla. 2d DCA 1995); Dept. of Revenue v. Morris, 736 So. 2d 41 (Fla. 1st DCA 
1999); E.Z.P. v. H.P., Jr., 756 So. 2d 188 (Fla. 3d DCA 2000); §61.13(4)(b), Florida Statutes. 


 BB. Temporary Modification  
  
 1. The Court cannot enter an Order temporarily modifying child support pending the 
outcome of a supplemental petition for modification. Levinson v. Levinson, 895 So. 2d 432(Fla. 
4th DCA 2004). 
 
 2. Abuse of discretion to reduce Husband’s child support obligation prior to any 
financial disclosure. The TC’s decision was based solely on Husband’s uncorroborated, self-
serving testimony and without permitting Wife appropriate discovery. McCormick v. Boyd, 693 
So. 2d 654 (Fla. 4th DCA 1997). 


 CC. Split Custody 
 
 1. The Second District Court devised a formula for calculating child support when 
each parent has custody of at least one child. In the case of Winter v. Katseralis, 623 So. 2d 613 
(Fla. 2d DCA 1993), the appellate court reversed the trial court’s child support award in a split 
custody situation as the trial court had not stated its reasons for deviating from the guidelines.  
The appellate court held that “[A]ll things being equal, the Father, as the greater income earner, 
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should pay the Mother the difference between their respective obligations according to the 
guidelines.” Disagreed with by Logue v. Logue, 766 So. 2d 313 (Fla. 4th DCA 2000) and see 
below. 
 
 2. Faced with a similar split custody case in which two children resided with the 
Father and one with the Mother, and day care for a child residing with the Father was paid by 
him as was the health insurance for all three children, the trial court in Gingola v. Velasco, 668 
So. 2d 1054 (Fla. 2d DCA 1996), was faced with complex calculations to allocate child support 
which would give each child his or her fair share while making sure neither parent pays more 
than their proper percentage of the total obligation. The final judgment provided each child with 
a “pro rata share of the statutory basic obligation and their specific share of the additional 
obligations.” Additionally, the Father was credited for what he paid for childcare and health 
insurance. In affirming these child support calculations, the 2nd DCA acknowledged that it had 
made an error in the formula set forth in Winters, and stated in a footnote that the opinion in 
Winters should have read, “All things being equal, the Father should pay the Mother half the 
difference between their respective obligations. . . .”  See also Brock v. Brock, 695 So. 2d 744 
(Fla. 1st DCA 1997)(the Winters approach to determine method for computing child support 
obligation of former spouses who each had custody of one child was properly utilized with the 
Gingola correction). 
 
 3. Logue v. Logue, 766 So. 2d 313 (Fla. 4th DCA 2000) (trial court utilized the 
Winters methodology but failed to apply the Gingola correction (the Father should pay the 
Mother half the difference between their respective obligations), requiring the appellate court to 
correct manifest injustice created by a math error in computing child support). 
 
 4. Reversing the trial court’s child support award which stated it was following the 
methodology of Gingola and Winters, but failed to mention any support obligation owed by the 
Mother to the Father for the child in her custody, while ordering the Father to pay child support 
to the Mother for the child in her custody. Devereaux v. Devereaux, 710 So. 2d 1043 (Fla. 2d 
DCA 1998). 


 DD. Health Insurance 
 
 1. According to §61.13(1)(b), Florida Statutes, the trial court must consider the 
availability of health insurance for children, and every child support order must contain a 
provision for health insurance when it is reasonably available. This is in case the parties’ 
agreement as to child support fails to contain a provision related to health insurance. Butler v. 
Butler, 622 So. 2d 73 (Fla. 2d DCA 1993); Lewis v. Lewis, 667 So. 2d 390 (Fla. 1st DCA 1995). 
 
 2. Section 61.30(8), Florida Statutes, provides that any health insurance costs 
ordered shall be added to the basic obligation, and money prepaid by the non-custodial parent for 
health insurance shall be deducted from the child support obligation. See Savery v. Savery, 670 
So. 2d 1024 (Fla. 4th DCA 1996). 
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 3. Trial court erred in not setting limits on the obligor’s duty to pay health insurance 
and non-covered medical expenses as a part of the child support award. Edgar v. Edgar, 668 So. 
2d 1059 (Fla. 2d DCA 1996). 
 
 4. The trial court deducted the dependent, as well as individual coverage costs of 
health insurance, from the Former Husband’s income before calculating child support. The court 
should reduce the Former Husband’s income only by the cost of his coverage, not the dependent 
coverage, before calculating child support. Miller-Bent v. Miller-Bent, 680 So. 2d 1119 (Fla. 1st 
DCA 1996); see also Dale v. Dale, 714 So. 2d 614 (Fla. 4th DCA 1998) (error to deduct cost of 
children’s health insurance from income when determining child support). 
 
 5. The trial court cannot order the Former Husband to provide health insurance for 
children following a divorce, absent a finding that such insurance is reasonably available. 
Calderon v. Calderon, 730 So. 2d 401 (Fla. 5th DCA 1999). 


 EE. Dependency Exemption 
 
 Trial court can modify a final judgment to allow a non-custodial parent to claim a 
dependency exemption as long as payor is current in their child support obligation, especially 
where the obligee was not employed and claimed no income. Robertson v. Bretthauer, 712 So. 
2d 1140 (Fla. 3d DCA 1998); Harris v. Harris, 760 So. 2d 152 (Fla. 2d DCA 2000). 
 
 Section 61.30(8), Florida Statutes, gives the trial court the discretion to order the 
custodial parent to execute a waiver of the dependency exemption if the non-custodial parent is 
current in their support payments. 


 FF. Subsequently Born or Adopted Children 
 
   1. The needs of subsequent children can only be considered in mitigation of requests 
for upward modification of an existing award of child support.  The parent with the duty to 
support subsequently born or adopted children may raise the existence of such children as 
justification for a deviation from the guidelines, and if so raised, the income of the other parent 
of the subsequent children may be considered before determining whether there is a proper basis 
for deviating from the guidelines. §61.30(12), Florida Statutes; Dept. of Revenue v. Feeney, 689 
So. 2d 350 (Fla. 2d DCA 1997); Clowdis v. Earnest, 629 So. 2d 1044 (Fla. 2d DCA 1993). 
 
   2. The trial court committed reversible error by failing to address the issue of the 
Father’s subsequently adopted minor children, and to consider any effect the existence of these 
children would have on the Former Wife’s petition for an upward modification of child support 
ordered for the children of the marriage of the appellant and the appellee. Locke v. Locke-Mixon, 
691 So. 2d 649 (Fla. 3d DCA 1997). 
 
 3.   Error to award child support which represented a 41% upward departure from the 
guidelines amount where the only finding made in support of the deviation was that the obligor 
had previously agreed to pay that same inflated amount of support for his subsequently born 
child. Hice v. Pace, 675 So. 2d 952 (Fla. 1st DCA 1996). 
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 4.   Subsequently born children cannot be considered in a downward modification 
pursuant to §61.30(12), Florida Statutes; Miller-Bent v. Miller-Bent, 680 So. 2d 1119 (Fla. 1st 
DCA 1996); Dept. of Revenue v. Feeney, 689 So. 2d 350 (Fla. 2d DCA 1997). 
 
 5.   Generally, the presence of subsequent children will not justify a deviation from 
guidelines support absent special circumstances. However, serious medical problems with the 
subsequent child(ren) can provide that special circumstance. Gebauer v. Dept. of Revenue, 706 
So. 2d 407 (Fla. 4th DCA 1998). 
 
 6.   A subsequent child should not be punished for the poor planning of the parent, 
and if there is a total lack of income available for the support of the subsequent child, the court 
should consider that result as a factor when deciding whether to deviate downward from the 
guidelines when ordering support. Robinson v. Robinson, 657 So. 2d 958 (Fla. 1st DCA 1995). 


 GG. Modification of Arrearages and Contempt 
 
 1. In Florida, unpaid child support payments constitute a vested right not subject to 
modification. Teta v. Teta, 297 So. 2d 642 (Fla. 1st DCA 1974).  Where a default occurs in the 
payment of child support under a decree which has become final, the unpaid child support 
constitutes a vested property right and the court has no power, absent certain compelling 
circumstances which amount to exceptions, to cancel or retroactively reduce the decree regarding 
past due installments. (emphasis supplied). Id. Smithwick v. Smithwick, 343 So. 2d 945 (Fla. 3d 
DCA 1977) (the Third District agreed with the reasoning of Teta and extended holding to 
alimony arrears); Doyle v. Doyle, 789 So. 2d 499 (Fla. 5th DCA 2001) (relied on Teta and 
Smithwick in holding that the trial court erred in failing to order the Husband to satisfy arrears 
which had accrued, as the arrears constituted a vested right of the Wife not subject to 
modification); Puglia v. Puglia, 600 So. 2d 484 (Fla. 3d DCA 1992) (normally child support 
payments become vested when they are past due and cannot be retroactively made to date prior 
to the filed petition). 
 
 2. No reduction of pre-petition child support arrearage is permitted. Dykes v. Dykes, 
712 So. 2d 1189 (Fla. 1st DCA 1998). 
 
 3. The trial court erred in granting the husband’s petition for downward modification 
of child support where previously ordered support was in arrears and husband did not establish 
his inability to comply with prior support order. Jenkins v. Jenkins, 159 So.3d 210 (Fla. 2d DCA 
2015). 


 HH. Modification of Foreign Decrees 
  
 1.   Child support decrees entered by other states may be domesticated in Florida 
pursuant to Florida Statutes §55.501, et seq. Once the foreign support order has been recorded 
and notice provided after a 30 day waiting period, a proceeding may be instituted to modify the 
foreign order. If within 30 days of the notice, the judgment debtor contests the enforcement of 
judgment, the court shall stay the enforcement automatically. 
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 2.   Where modification is sought in cases involving foreign child support orders 
issued within the United States, the Florida court must first determine whether it has the proper 
subject matter jurisdiction pursuant to the provisions of the federal Full Faith and Credit for 
Child Support Orders Act 28 U.S.C.A. 1738B and UIFSA, Florida Statutes, §88.0011, et seq., in 
particular, Florida must meet the requirements of §88.6111, Florida Statutes.   
 
 3.   Where there is no previous Florida action, it is necessary for new process to issue 
and the court must acquire personal jurisdiction over the Respondent in order to enforce or 
modify the judgment.  See Florida Rule of Family Law Procedure 12.070(a). 
 
 4.   Personal jurisdiction for the purpose of a child support modification action cannot 
be acquired through the jurisdictional provisions of the UCCJA where no relief under the 
provisions of that act is sought. Overcash v. Overcash, 466 So. 2d 1261 (Fla. 2d DCA 1985) 
(holding that the Wife’s complaint did not plead an action for enforcement under the UCCJA and 
no other basis for long-arm jurisdiction seemed to exist, the Husband’s motion to dismiss should 
have been granted).  See also Jess v. Dept. of Revenue, 711 So. 2d 1179 (Fla. 2d DCA 1998); 
Woodward v. Berkery, 714 So. 2d 1027 (Fla. 4th DCA 1998). 


 II. Procedure for Domestication of Foreign Support Orders   
 
 1.   The “Uniform Interstate Family Support Act,” and found at §88.0011, et seq., 
outlines the procedure for the registration and domestication of foreign support orders or IDO’s, 
and the subsequent modification of those orders.  See §88.6011 and §88.6141, Florida Statutes. 
 
 2.   The basis for exercising personal jurisdiction over a non-resident individual in a 
UIFSA proceeding to establish and modify a support order or to determine parentage are set 
forth at §88.2011, Florida Statutes, as follows:  
 


a) The individual is personally served with citation, summons or notice 
within this state; 


 
b) The individual submits to the jurisdiction of this state by consent, by 


entering a general appearance, or by filing a responsive document having the effect of 
waiving any contest to personal jurisdiction; 


 
c) The individual resided with the child in this state; 
 
d) The individual resided in this state as a result of the acts or directives of 


the individual; 
 
e) The individual engaged in sexual intercourse in this state and the child 


may have been conceived by that act of intercourse; 
 
f) The individual asserted parentage in a tribunal or in a putative Father 


registry maintained in this state by the appropriate agency; or 
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g) There is any other basis consistent with the constitutions of this state and 


the United States for the exercise of personal jurisdiction. 
 
 3.   According to §88.602(1), Florida Statutes, the party seeking 
registration of the foreign support order in Florida must send the appropriate tribunal of Florida 
the following documents and information: 
 


a) A letter of transmittal to the tribunal requesting registration and 
enforcement. 


 
b) Two copies, including one certified copy of all orders to be registered. 
 
c) A sworn statement by the party seeking registration or a certified 


statement by the custodian of the records showing the amount of any arrearage. 
 
d) The name of the obligor and, if known, the obligor’s address and Social 


Security number, the name and address of the obligor’s employer, and the description and 
location of any property of the obligor in this state and not exempt from execution. 


 
e) The name and address of the obligee, and if applicable, the agency or 


person to whom the support payments are to be remitted. 
 
 4.   Section 88.6101, Florida Statutes, provides that a Florida court may enforce a 
child support order of another state which has been registered for the purposes of modification, 
but it can only modify a registered foreign support order if the requirements of §88.6111 have 
been met. 
 
 5.   Section 88.6111, Florida Statutes, sets forth the requirements that must be met 
before a child support order issued by another state, which has been registered in this state, may 
be modified: 
 


a) The child, the individual obligee, and the obligor do not reside in the 
issuing state; 


 
b) A petitioner who is a nonresident of this state seeks modification; and 
 
c) The respondent is subject to the personal jurisdiction of the tribunal of this 


state; or 
 
d)  The child, or a party who is an individual, is subject to the personal 


jurisdiction of the Florida court, and all of the parties who are individuals have filed 
written consents for a tribunal of this state to modify the support order and assume 
continuing exclusive jurisdiction over the order. However, where the issuing state is a 
foreign jurisdiction that has not enacted a law or established procedures substantially 
similar to the procedures under this act, the consent otherwise required of an individual 
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residing in this state is not required for the tribunal to assume jurisdiction and modify the 
child support order. 


 
 6.   Interplay of UIFSA & URESA: A court which only has jurisdiction under the 
URESA (“Uniform Reciprocal Enforcement of Support Act,” §88.281, Florida Statutes) does 
not have authority to modify child support, but only has jurisdiction to enforce prior awards of 
child support. Any act of modification would not nullify prior award and would be of no legal 
effect. Payor may still be held in contempt for failure to pay original award. Berkman v. 
Berkman, 951 So. 2d 928 (Fla. 3d DCA 2007). 
 
 7.   The UIFSA provides for continuing exclusive jurisdiction over a child support 
order to remain with the issuing state as long as the state remains the residence of the obligor, the 
individual obligee, or the child for whom the benefit of the support order is issued, or until all of 
the individual parties have filed written consents with the issuing tribunal to allow the tribunal of 
another state to modify the order and assume continuing exclusive jurisdiction.  See §88.2051 
and §88.6111, Florida Statutes. Once a child support order is modified by a tribunal similar to it, 
the modifying tribunal assumes continuing, exclusive jurisdiction over the enforcement or 
modification of the modified order, and that order shall be recognized as the controlling child 
support order.  See §88.6121; §88.2051; §88.1071, Florida Statutes. 
 
 8.   A final decree modifying child support was entered in the state of Georgia, and 
the Wife enforced the decree in Florida. Father sought to modify in Florida; after a hearing on 
the supplemental complaint, the court granted relief. Reversed where decided the court lacked 
jurisdiction under 28 U.S.C. §1738B (1994) to modify the order. Writ of prohibition granted.  
Dept. of Revenue v. Fleet, 679 So. 2d 326 (Fla. 1st DCA 1996) (the Florida court lacks 
jurisdiction under 28 U.S.C. 1738B (1994) to modify a child support judgment from Georgia 
where one party to original support order continues to reside in that state). 
 
 9.   When determining subject matter jurisdiction to modify foreign custody or 
support matters, the Florida court must determine the existence of a reciprocal law in the foreign 
court of the original jurisdiction in order to determine if the procedural and jurisdictional 
requirements have been met under either the UCCJA or the UIFSA.  See Jess v. Dept. of 
Revenue, 711 So. 2d 1179 (Fla. 2d DCA 1998) (the Florida trial court erred when it domesticated 
a German decree “for all purposes,” and then modified its provision when it had never been 
established whether the judgment was modifiable under reciprocal German law). 


 JJ. Retroactive Modification of Foreign Child Support Decrees 
 
 1.   There is divergence in the districts on the issue of whether a Florida court has the 
authority to make a judgment modifying child support retroactive to the date of filing of the 
petition to establish and modify a foreign decree. 
 
 2.   The case of Morin v. Morin, 466 So. 2d 1255 (Fla. 2d DCA 1985), held that the 
Florida court could modify the foreign judgment retroactive to the date of the filing of the 
petition for domestication and modification because §55.503(1), Florida Statutes, provides that 







32 
 


once established as a Florida judgment, the foreign decree is to be treated as though it was 
always a Florida decree. 
 
 3.   The case of Fabio v. Monell, 594 So. 2d 782 (Fla. 5th DCA 1992), held that a 
Florida court cannot modify a foreign judgment until it is domesticated and established as a 
Florida judgment, and therefore, could not make modification retroactive to the date of filing in 
such cases. The conflict with Morin, supra, was certified to the Supreme Court. 
 
 4.   Barr v. Barr, 724 So. 2d 1200 (Fla. 1st DCA 1998), holding that support can be 
ordered retroactive to the date of filing of a petition to domesticate and modify, rather than the 
date of establishment of the foreign order, citing holding of Morin, supra, and certifying conflict 
with Fabio, supra. 
 
 5.   The rationale of allowing retroactive modification is that if, upon domestication, 
the foreign decree is to be given the same effect as a Florida decree, and Florida modification 
orders are permitted to be made retroactive to the date of filing the petition, then to treat a 
domesticated decree as a judgment would only allow prospective enforcement and would deny it 
the “same effect” as a Florida judgment as required by §55.503(1), Florida Statutes. Note that 
these cases involve increases in child support, and the general rule prohibiting downward 
modifications to be effective retroactively still applies to the modification of domesticated 
decrees. Livingston v. Livingston, 686 So. 2d 664 (Fla. 1st DCA 1996). 


 KK. Review of Final Child Support Orders 
 
 The final judgment of modification is a final order in all respects. It is subject to 
rehearing and appeal as a final order. Roshkind v. Roshkind, 717 So. 2d 544 (Fla. 4th DCA 
1997). 


V. Modification of Alimony 


A. Jurisdiction 
 
 1.   The court entering the support order generally retains jurisdiction to enforce the 
award and to consider modification at any time during the period provided for the support to be 
paid. Kelsey v. Kelsey, 636 So. 2d 77 (Fla. 4th DCA 1994).   
   
 2.   When Florida has the continuing exclusive jurisdiction over a support order, it 
may act as a responding tribunal to modify the order.  §88.2061, Florida Statutes. 


 B. Pleadings 
 
 1.   Pleadings must set forth with enough certainty and specificity allegations 
sufficient to inform the adversary of what is proposed to be proved so that he or she has the 
opportunity to prepare a defense.  Frankel v. Ellerin, 684 So. 2d 333 (Fla. 4th DCA 1997) 
(reversing the trial court’s dismissal of a petition for modification for failure to set forth the 
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ultimate facts to support the former wife’s claim where her petition and amended petition 
sufficiently alleged a material change in the circumstances warranting an increase in alimony). 
 
 2.   A final judgment cannot be modified without the moving party presenting the 
appropriate pleading [a supplemental petition to modify]. In Koch v. Koch, 47 So.3d 320 (Fla. 2d 
DCA 2010), the trial court modified the final judgment of dissolution of marriage without a 
petition to modify and entered an order prohibiting the former husband from encumbering, 
transferring, or disposing of the former marital home so that it may serve as security for the 
award of permanent periodic alimony. The appellate court reversed the order. 
 
 3.   In an action to enforce a final judgment, the court may not enter an order 
terminating alimony where such a ruling was beyond the scope of the pleadings. Sabine v. 
Sabine, 834 So. 2d 959 (Fla. 2d DCA 2003). 
  
 4. White v. White, 3 So.3d 400 (Fla. 2d DCA 2009):  Former Husband sought to 
modify his permanent periodic alimony obligation to his former wife.  The trial court found that 
the Former Husband demonstrated that the Former Wife has a “supportive relationship” as 
envisioned by § 61.14, Florida Statutes, but that the Former Husband came before the Court with 
unclean hands because he had not made a good-faith effort to pay the alimony as previously 
ordered and had substantial arrearages. The Court found that because the Former Husband had 
unclean hands, he was not entitled to relief and his Supplemental Petition for Modification was 
denied. Because Former Wife did not plead this defense or raise it in a pretrial motion, she 
waived it pursuant to rule 1.140. Moreover, because Former Husband timely objected once 
Former Wife announced her intention to raise “unclean hands” as a defense, it was not tried by 
consent. “It is axiomatic that a party may not be held liable on an issue that was neither pleaded 
nor tried by consent.” Aills v. Boemi, 990 So.2d 540, 548 (Fla. 2d DCA 2008). Therefore, the 
trial court abused its discretion in relying upon the “unclean hands” defense and denying the 
petition.  See Buxton v. Buxton, 963 So.2d 950, 953 (Fla. 2d DCA 2007) (“if the trial court 
determines that a ‘supportive relationship’ exists, we review the trial court's decision to reduce or 
terminate alimony for abuse of discretion.”).  


 C.  Notice 
 
 1. Hartley v. Hartley, 134 So.2d 281 (Fla. 2d DCA 1961):  The Husband sought to 
modify alimony.  Wife received notice of the hearing the day after the hearing occurred; this is 
insufficient notice.  Wife is entitled to adequate notice and opportunity to be heard before decree 
may be modified so as to directly affect her person, status or property; such notice may be by 
mail, and its sufficiency should be tested by its reasonableness and by adequacy of opportunity 
afforded adverse party to be heard and to defend. 
 
 2. Mekhaiel v. Messiha,  643 So.2d 11 (Fla. 2d DCA 1994):  Court cannot modify 
alimony for reasons not alleged in the petition for modification.   
 
 3. A court cannot modify any judgment unless the issue of modification is properly 
presented to it by appropriate proceedings and each party is given an opportunity to be heard on 
the issue. Cortina v. Cortina, 98 So.2d 334 (Fla. 1957).   
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 4.  The trial court erred by construing the former husband’s modification petition as a 
request to terminate only and not modify alimony and thereby rejecting his request to modify 
where both the modification petition and the pretrial stipulation put wife and the court on notice 
that he was seeking modification or termination. Ellisen v. Ellisen, 150 So. 3d 1270 (Fla. 5th 
DCA 2014). 


 D. Due Process 
 
 “It is well settled that an order adjudicating issues not presented by the pleadings, noticed 
to the parties, or litigated below denies fundamental due process.”  Neumann v. Neumann, 857 
So.2d 372 at 373 (Fla. 1st DCA 2003); Cortina v. Cortina. 98 So.2d 334 at 336 (Fla. 
1957)(“there can be no doubt that a Chancellor cannot modify a support decree, or any other 
decree, unless the issue of modification is presented to him in appropriate proceedings and each 
party is given an opportunity to be heard on such issue.”); Ksaibati v. Ksaibati, 824 So.2d 219 at 
221 (Fla. 2d DCA 2002).   


 E. Venue  
   
 Section 61.14(1), Florida Statutes, also provides the proper venue for bringing 
modification actions. They are to be brought in the circuit: 


a) in which either of the parties resided at the date of the execution of the 
agreement; 


  b) in which either party resided at the date of the application; or 


  c) in which the agreement was executed, or in which the order was   
   rendered. 


 F. Grounds 
 
 In a petition to modify alimony, the moving party must show three fundamental 
prerequisites: 


a) A substantial change in circumstances. §61.14(1), Florida Statutes; 
Chastain v. Chastain, 73 So. 2d 66 (Fla. 1954). 


b) The change was not contemplated at the time of the final judgment of 
dissolution. Withers v. Withers, 390 So. 2d 453 (Fla. 2d DCA 1980), rev. den., 399 So. 2d 
1147 (Fla. 1981); Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998). 


c) The change is sufficient, material, involuntary and permanent in nature. 
Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992) (superseded in part by §61.14, Florida 
Statutes, regarding burden of proof for modifying obligation set by agreement); 
Whetstone v. Whetstone, 710 So. 2d 749 (Fla. 4th DCA 1998); Hanskat v. Hanskat, 716 
So.2d 347 (Fla. 1st DCA 1998); Perez v. Perez, 973 So. 2d 1227 (Fla. 4th DCA 2008).   
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 The pleader may allege factual theories to support the substantial change in 
circumstances.  Fischer v. Fischer, 195 So.3d 1170 (Fla. 4th DCA 2016) (the trial court further 
erred in dismissing the entire multi-count petitioner based solely on the Former Husband’s 
inability to establish one of the listed grounds for modification.). 


 G. Substantial Change of Circumstances 
 
 An alimony award can only be modified upon a clear showing that there has been a 
substantial change in the financial circumstances of either party occurring after the entry of the 
order awarding alimony. §61.14, Florida Statutes; Cleary v. Cleary, 743 So. 2d 1163 (Fla. 5th 
DCA 1999); Springstead v. Springstead, 717 So. 2d 203 (Fla. 5th DCA 1998); Metzler v. 
Metzler, 356 So. 2d 1263 (Fla. 3d DCA 1978), cert. den., 370 So.2d 460.  The change in 
circumstances must be alleged to have occurred subsequent to the last judgment or order 
awarding alimony. Johnson v. Johnson, 537 So. 2d 637 (Fla. 2d DCA 1998); Zimerle v. Zimerle, 
650 So. 2d 155 (Fla. 1st DCA 1995). 


 H. Not Contemplated 
 
 Calahan v. Calahan, 979 So. 2d 358 (Fla. 5th DCA 2008):  all parties agreed that the 
obligor’s financial situation substantially changed for the worse; Even where the appellate court 
remanded the case back to the circuit court with instructions to remand it to the magistrate to 
make a factual finding as to whether this change was contemplated by the parties at the time the 
Marital Settlement Agreement was incorporated into the final judgment. 


 I. Involuntary 
 
 1.   The reduction in ability to pay must not be the result of a voluntary act, and that 
there was no intent of evading the alimony obligation. Denny v. Denny, 334 So. 2d 300 (Fla. 1st 
DCA 1976); Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). Where reduction in ability to 
pay is brought on by the payor’s failure to pay financial obligations such as tax debt and past due 
alimony, despite an increase in income, such reduction in ability to pay cannot be the basis of a 
downward modification of alimony. 
 
 2. Pagano v. Hunt, 745 So. 2d 478 (Fla. 5th DCA 1999) (no modification granted 
where the changes in circumstances alleged by the Former Husband were that he owed the IRS 
over $33,000 and that the arrearage on his alimony obligation had been reduced to a judgment 
and had reached $100,000, but was not ordered to be paid immediately).  See also Cowie v. 
Cowie, 564 So. 2d 533 (Fla. 2d DCA 1990) (alimony may not be reduced solely because the 
payor has voluntarily incurred new debt which makes it difficult to meet the support obligation). 
 
 3. If the ex-husband who is engaged in a new type of employment with substantially 
reduced income did not deliberately reduce his income to avoid compliance with his alimony 
obligation and is acting in good faith to increase his income back toward its previous level, his 
alimony obligation should be reduced to be more commensurate with his current ability to pay. 
Kinne v. Kinne, 599 So. 2d 191 (Fla. 2d DCA 1992).  This “good faith” test has been followed by 
many subsequent cases.   







36 
 


 
 4. Court must apply “good faith” test in determining whether to grant relief to a 
payor spouse whose reduction in income is due to a voluntary change of employment or lifestyle. 
First, the court must determine whether the job change was done intentionally to avoid an 
alimony obligation, and second, whether the payor is currently acting in good faith to increase 
earnings back to the previous level.  McConnell v. McConnell, 552 So. 2d 237 (Fla. 1st DCA 
1989)  (allowing the entry of an order temporarily reducing alimony payments during such time 
as necessary for the payor to establish himself in his new career); Fort v. Fort, 90 So. 2d 313 
(Fla. 1956) (establishing the “good faith” test for reduction of support payments when the paying 
ex-spouse has changed employment and suffered a reduction income); Rahn v. Rahn, 768 So. 2d 
1102 (Fla. 2d DCA 2000) (good faith test, while appropriate in actions seeking temporary relief 
from support obligation, need not be applied in actions for permanent modification of alimony). 
 
 5. While the court may grant a temporary suspension or reduction of alimony if the 
“good faith test” is met, a petition for modification may be denied where the decreased or 
inability to pay was voluntary or not permanent. Hanskat v. Hanskat, 716 So. 2d 347 (Fla. 1st 
DCA 1998)(husband was not entitled to a modification of his alimony obligation where he had 
left voluntarily left employment, and while his new business was not quite earning up to its 
potential at the time of hearing, the Husband expected that his income would eventually return to 
its prior level, thus, he failed to show a permanent change in circumstances); Rahn v. Rahn, 768 
So. 2d 1102 (Fla. 2d DCA 2000) (denying permanent modification of alimony but stating that 
courts will grant temporary suspension of alimony when the obligor has suffered a reduction in 
income without deliberately seeking to avoid paying alimony and is acting in good faith to return 
the income to its previous level). 
 
 6. Where the payor spouse was acting in good faith to restore ability after 
experiencing an involuntary, permanent and substantial loss of income or assets, but could not 
restore ability to pay after diligent efforts, the downward petition for modification may be 
granted. Laliberte v. Laliberte, 698 So. 2d 1291 (Fla. 5th DCA 1997) (no error to reduce support 
obligation where Former Husband was phased out of his medical practice and then purchased a 
medical practice that did not work out, where he acted in good faith trying to meet his financial 
obligations and continue working in his field, but it did not appear he was going to be successful 
in the near future). 
 
 7. Where payor spouse was a 59-year-old professional with two college degrees and 
32 years of experience as a defense contractor, and presented no evidence of bad health, the court 
found assertion that loss of employment was permanent to be unreasonable for the purposes of 
determining whether permanent modification of alimony was warranted. Rahn v. Rahn, 768 So. 
2d 1102 (Fla. 2d DCA 2000). 
 
 8. Reep v. Reep, 565 So. 2d 814 (Fla. 3d DCA 1990), involves a Former Husband 
who lost all of his income by participating in a pilot’s strike against Eastern Airlines. The trial 
court dismissed his petition for modification of alimony, finding that participation in the strike 
was a voluntary act and legally insufficient to support modification. The appellate court reversed, 
holding that the Former Husband’s unemployment was involuntary, and distinguishing this case 
form Scapin v. Scapin, 547 So. 2d 1012 (Fla. 1st DCA 1989), as Reep had involved a legal strike, 
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and the Former Husband had continued to seek re-employment after the strike. The fact that the 
strike was legal bore on the court’s finding of good faith on the part of the Former Husband in 
the exercise of his lawful rights. 
 
 9. Scapin v. Scapin, 547 So. 2d 1012 (Fla. 1st DCA 1989), held that an obligated 
spouse who participated in an illegal strike by air traffic controllers voluntarily reduced his 
income and therefore was not entitled to a reduction in his alimony obligation. 
 
 10. Waskin v. Waskin, 484 So.2d 1277 (Fla. 3d DCA 1986):  Adverse impact on 
former husband's financial situation resulting from publicity and expenses of defending himself 
from criminal charges resulting from husband's voluntary act of seeking to hire someone to do 
away with his former wife did not justify reduction in husband's alimony obligations. Waskin's 
acts were brought about his own arrest and prosecution, as well as the financial consequences of 
those events, whatever the outcome of the criminal proceeding.   


 J. Permanent 
 
 1. Alimony should be modified upon a showing of a substantial involuntary and 
permanent change of financial circumstances.  Levin v. Levin, 613 So. 2d 556 (Fla. 4th DCA 
1993) (payor’s income dropped from $80,000 to $13,000 and it had maintained at that level for 
two years). Showing a substantial change existed for one year or more is generally a showing of 
sufficient permanence to grant relief; however, in some situations, the permanency of the change 
can be proved immediately. Bennett v. Dept. of Revenue, 664 So. 2d 33 (Fla. 5th DCA 1995). 
 
 2. Where a former husband’s employment income had steadily declined and income 
decreased from $250,000-$114,000 to $87,000 until he was terminated, the $1,000 increase in 
income over the past two months from the new business was not enough to overcome the 
presumption of permanency where the obligor’s severe loss of income persisted for over a year 
with no end in sight.  Perez, supra.  [please note that a procedural issue here contributed to 
reversal]. 
 
 3.  Husband’s change in circumstances was permanent when evidence showed that it 
had been reduced substantially for more than two years and fluctuated from month to month. 
Jarrard v Jarrard, 157 So. 3d 332 (Fla. 2d DCA, 2015). 


 K. Increased Ability to Pay Does Not Alone Justify Alimony Modification 
 
 1.   Generally, increases in the payor’s income alone will not justify modification 
without a showing of an increase in the payee’s needs. Frantz v. Frantz, 453 So. 2d 429 (Fla. 3d 
DCA 1984), rev. den., 459 So. 2d 1040. 
 
 2.   Proof of a substantial change in financial circumstances of “either party” may 
properly support a modification of alimony, but the court is not required to modify alimony just 
because the ability to pay has changed or just because the need of the recipient has changed, but 
may look at the equitable circumstances, and modify the alimony only if equity so dictates.  
Bedell v. Bedell, 583 So. 2d 1005 (Fla. 1991). 
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 L. Criteria for Award in Modification Action 
 
 1. The amount of alimony awarded in a final judgment of modification must be 
based on both the needs of the payee and the payor’s ability to pay, just as it is in an original 
order. Eyster v. Eyster, 503 So. 2d 340 (Fla. 1st DCA 1987), rev. den., 513 So. 2d 1061; Walton 
v. Walton, 537 So. 2d 658 (Fla. 1st DCA 1989); Bingemann v. Bingemann, 551 So. 2d 1228 (Fla. 
1st DCA 1989). 
 
 2. Error to fail to modify alimony where the Wife has shown increased needs on her 
part, and the increased ability to pay on the part of Husband.  Brown v. Brown, 629 So. 2d 1054 
(Fla. 2d DCA 1994); Kartzmark v. Kartzmark, 709 So. 2d 583 (Fla. 4th DCA 1998). 
 
 3. Boone v. Boone, 3 So.3d 403 (Fla. 2d DCA 2009).  Former husband filed petition 
to modify alimony based on his declining health and income. The Circuit Court reduced 
husband's obligation from $500 a month to $400 a month. Husband appealed.  The primary basis 
for establishing the amount of alimony is the needs of one spouse and the ability of the other 
spouse to pay.  Trial court's order reducing former husband's alimony obligation from $500 a 
month to $400 a month was erroneous on its face; order did not make specific findings regarding 
former wife's need for alimony or husband's ability to pay, and order was inconsistent with the 
evidence, which showed that wife had income exceeding her expenses, even before receiving 
alimony, and that husband had expenses exceeding his income, even before paying the alimony.  
Reversed and remand for the trial court to enter an amended order reducing alimony to $1 per 
year.   
  
 4. Eisemann v. Eisemann, 5 So.3d 760 (Fla. 2d DCA 2009).  Husband and wife 
sought modification of alimony awarded in final judgment of dissolution, which incorporated 
prior settlement agreement. The Circuit Court entered order increasing husband's alimony and 
ordering him to pay wife's attorney fees. Husband appealed.  The upward modification of 
alimony could not be based upon the unmet needs of wife at time of original award, unless, as in 
Bedell v. Bedell, 583 So.3d 1005 (Fla. 1991), the “trial court was legally required to award an 
amount of alimony which did not meet the needs of the recipient spouse (due to the then-existing 
financial inability of the paying spouse to meet those needs).” The final judgment modifying 
alimony must be reversed and remanded for reconsideration in light of Mrs. Eisemann's current 
unmet needs that fulfill the criteria of substantial change that was not contemplated at the time of 
dissolution that are material, permanent, and involuntary-not because her needs at the time of the 
dissolution were unmet-and Mr. Eisemann's current ability to pay.  


 M. Modification of Permanent Alimony 
 
 1. Permanent periodic alimony is always subject to modification, unless the right is 
specifically waived by the parties. Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980).   
Modification of permanent alimony depends on proof of a substantial change of circumstances 
affecting the need of one party and/or the ability to pay of the other party. The automatic 
reduction of permanent alimony is impermissible; generally, it is error to provide for an 
automatic future change or termination of alimony based upon the anticipated occurrence of a 
future event; however, such an automatic reduction would not be improper where the evidence 
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supports a finding that the receiving spouse’s financial position will in fact change in the future. 
Loss v. Loss, 714 So. 2d 1093 (Fla. 4th DCA 1998); Hitt v. Hitt, 571 So. 2d 79 (Fla. 4th DCA 
1990). 
 
 2. Absent a marital settlement agreement to the contrary, the Former Wife’s current 
employability can be considered by the trial court in deciding whether to modify permanent 
alimony or convert to rehabilitative alimony, even if employability was considered at the time of 
the initial award. Rosen v. Rosen, 696 So.2d 697 (Fla. 1997). 
 
 3. At the time of the final hearing of dissolution of marriage, the Wife was a co-
tenant of funds in joint accounts with her Mother, and she testified that she was not entitled to 
the funds during the life of her Mother, but would inherit them upon the Mother’s demise. 
Therefore, it was an unanticipated and substantial change of circumstances when the Former 
Wife actually received her inheritance post-dissolution, so that termination of alimony was 
justified. Selembo v. Selembo, 591 So. 2d 1112 (Fla. 2d DCA 1992); Brock v. Brock, 690 So. 2d 
737 (Fla. 5th DCA 1997) (actual receipt of expected inheritance is a substantial change in 
circumstances). 
 
 4. Error to reduce alimony without showing a substantial and permanent change in 
the Former Wife’s economic circumstances. The trial court reduced alimony based on the lower 
cost of living in Egypt, although there was no showing that the Wife’s move to Egypt was 
permanent, and the move to Egypt had not been alleged in the petition as a basis for the 
modification. Mekhaiel v. Messiha, 643 So. 2d 11 (Fla. 2d DCA 1994). 
 
 5. It is improper to order an automatic downward modification of alimony based on 
some anticipated future event, and the court could not consider the Wife’s entitlement to an 
retirement account at the age of 62 as a stream of income to her in support of future alimony 
reduction where the retirement accounts were distributed to her as part of equitable distribution 
and could not also be used as a source of alimony. Furthermore, there was no evidence as to the 
Wife’s needs at age 62. Goodwin v. Goodwin, 640 So. 2d 173 (Fla. 1st DCA 1994); Antonini v. 
Antonini, 473 So. 2d 739 (Fla. 1st DCA 1985); Bacon v. Bacon, 956 So. 2d 1216 (Fla. 1st DCA 
2007). 
 
 6. Sale of the marital home by the Former Wife was a substantial change in 
circumstances that warranted modification of alimony as the Former Wife’s needs had changed. 
This was true even though the Former Wife used the proceeds from the sale to make a down-
payment on a home with a 15 year mortgage, such that her mortgage payment remained the same 
(even though she could have paid for the house without a mortgage).  Ultimately, the Former 
Wife’s use of her alimony award to pay down a mortgage over the 15 year period was viewed as 
a form of savings, not considered appropriate by the Court. Reaffirmed Wife’s assets from 
equitable distribution need to be evaluated in determining an award of alimony. Wolfe v. Wolfe, 
953 So. 2d 632 (Fla. 4th DCA 2007).    
 
 7. Generally, it is error to provide for an automatic, future change in alimony; 
however, where the evidence is clear that the receiving spouse’s financial position will change in 
the future, the court may order an automatic future reduction in alimony. Loss v. Loss, 714 So. 2d 
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1093 (Fla. 4th DCA 1998) (proper to provide for an automatic reduction in alimony in the 
amount of the Former Wife’s monthly mortgage payment, to begin one month after the final 
payment of that mortgage). 
 
 8. Former Husband was entitled to a greater reduction in his alimony obligation 
where his income had reduced 56% through no fault of his own, and the evidence revealed that 
the assets the Wife received as equitable distribution had increased in value substantially, and 
upon conservative investment she could earn an income of approximately $25,000 per year in 
addition to her salary. Dippold v. Dippold, 712 So. 2d 1205 (Fla. 5th DCA 1996). 
 
 9. Where the Former Wife’s income increased due to her receipt of proceeds from 
the sale of stock, the Former Husband moved for a downward modification of alimony. 
Modification by the trial court was error because the Former Husband’s income had increased 
significantly since the entry of the final judgment of dissolution, and was a greater amount than 
the Former Wife’s, and because the Former Wife demonstrated that she still needed the full 
amount of alimony awarded in order to maintain the standard of living during the marriage. 
Webb v. Webb, 659 So. 2d 336 (Fla. 1st DCA 1995). 
 
 10. Orders which automatically increase or reduce an alimony award when the child 
or children reach majority without the requisite showing of an increase or decrease in need are 
impermissible. Swanston v. Swanston, 746 So. 2d 566 (Fla. 1st DCA 1999) (held that the Wife 
was not entitled to an automatic increase in alimony when the child reaches majority; an 
automatic reduction of permanent alimony award when youngest child reached majority was not 
permissible).  See also, Anderson v. Anderson, 155 So.3d 366 (Fla. 2d DCA 2014). Error to 
include in order reducing the former husband’s alimony a provision for the alimony obligation to 
revert to pre-modification amount conditioned solely upon the parties’ relative incomes returning 
to what they were at the time of the 2000 final judgment. 
 
 11. Kamenski v. Kamenski, 15 So.3d 842 (Fla. 2d DCA 2009):  After the parties 
divorced, former husband filed a petition to modify that sought a reduction in his alimony 
obligation.  The final judgment required Mr. Kamenski to pay permanent periodic alimony of 
$1000 per month. In July 2007, he petitioned to modify the final judgment, seeking a reduction 
in his alimony obligation based on Ms. Kamenski's increased income.  Evidence was insufficient 
to support the trial court's determination that wife's circumstances had not changed and she 
continued to be employed within the same line of work, in post-divorce proceeding to modify 
alimony; at the time of the divorce, wife was an administrative assistant at a property 
management firm, and, at the time former husband filed his petition to modify, wife was 
employed as a property manager and was earning more than double her previous income. 
 
 12. Generally, an increase in the needs of the recipient spouse may justify 
modification of alimony so long as the payor has the financial ability. Kaufman v. Kaufman, 541 
So. 2d 743 (Fla. 3d DCA 1989) (holding that the obligee spouse did not need to deplete their 
capital assets in order to maintain a standard of living); England v. England, 520 So. 2d 699 (Fla. 
4th DCA 1988) (alimony should not be increased, absent proof of an increased need for support 
and the other spouse’s ability to meet that increased obligation). 
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 13. Trial court has jurisdiction to modify the medical insurance provision of the 
settlement agreement incorporated into the Final Judgment of Dissolution of Marriage, where it 
appeared to be a part of the support provision, especially in light of the fact that the Husband had 
not objected when he was held in contempt for non-compliance with the provision. Macay v. 
Mechetti, 695 So. 2d 472 (Fla. 4th DCA 1997) (substantial change of circumstances were 
demonstrated when the Wife alleged that she had developed cancer and had an increased need 
for insurance). 
 
 14. An unexpected deterioration in the recipient spouse’s medical condition which 
increases the needs for support, may serve as a justification for an alimony modification. 
Mitchell v. Mitchell, 536 So. 2d 1107 (Fla. 4th DCA 1988); Bovet v. Bovet, 563 So. 2d 154 (Fla. 
3d DCA 1990). 
 
 15. The effect of inflation on an original alimony award may be considered by the 
trial court in a petition for alimony modification.  Rosen v. Rosen, 528 So. 2d 42 (Fla. 3d DCA 
1988), rev. den., 537 So. 2d 569.  See also Waldman v. Waldman, 520 So. 2d 87 (Fla. 3d DCA 
1988) (it should be demonstrated how the inflation specifically impacts on the individual); 
England v. England, 520 So. 2d 699 (Fla. 4th DCA 1988) (court took judicial notice of the cost 
of living increase); Emmel v. Emmel, 671 So. 2d 282 (Fla. 5th DCA 1996) (increase in the cost of 
living alone will not justify an increase in alimony if the overall economic circumstances of a 
party have not deteriorated). 
 
 16. When determining whether the Former Wife was entitled to an increase in 
alimony due to the increased need caused by inflation, the court should have considered the 
effect of the Former Wife’s new income on her needs. Becker v. Becker, 720 So. 2d 1111 (Fla. 
4th DCA 1998). 
 
 17. Trial court properly modified the alimony provisions of the Antenuptial 
Agreement which had been drawn and executed 15 years prior to the dissolution of marriage, 
where there had been a substantial change of circumstances in the wealth of the Husband and the 
employment history of the parties and the needs of the Wife were greater than were provided for 
in the agreement.  Osborne v. Osborne, 604 So. 2d 858 (Fla. 2d DCA 1991) (increasing the 
rehabilitative alimony provided for by the agreement and adding an award of permanent 
alimony). 
 
 18. A substantial change in circumstances demonstrating the Former Wife’s increased 
needs was proven where the Former Wife had lost her job and could not find another position for 
over two years, and she had to move in with her daughter and help in the daughter’s household, 
in exchange for room and board. Kartzmark v. Kartzmark, 709 So. 2d 583 (Fla. 4th DCA 1998) 
(proper to increase Wife’s alimony). 
 
 19. Where the increased needs of the recipient are being met through the generosity 
of family or friends, it cannot be argued that his or her needs have not increased so as to support 
an increase in alimony. Gardner v. Gardner, 692 So. 2d 245 (Fla. 1st DCA 1997). 
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 20. A dramatic increase in the price of a home does not constitute a substantial 
change in circumstances in support of a request for upward modification when the agreement 
contemplated the subsequent sale of the home. Damiano v. Damiano, 855 So. 2d 708 (Fla. 4th 
DCA 2003) (Former Wife was unable to show that her increased cost for housing caused her 
monthly needs to increase). 
 
 21. Former Wife was not entitled to an increase in alimony based on inflation where 
she failed to prove that inflation impaired her ability to support herself. Hillier v. Iglesias, 901 
So. 2d 947 (Fla. 4th DCA 2005). 


 N. Modifiability of Lump Sum Alimony 
 
 Lump-sum alimony awarded is not modifiable, unless jurisdiction is expressly retained 
for such purpose, by agreement of the parties. Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 
1980); Benson v. Benson, 369 So. 2d 99 (Fla. 4th DCA 1979); Bentz v. Bentz, 535 So. 2d 613 
(Fla. 2d DCA 1988) (lump-sum alimony was not modifiable absent agreement of the parties). 
The manner of its payment, however, may be modified.  Miller v. Miller, 455 So. 2d 436 (Fla. 2d 
DCA 1984), rev. den., 462 So. 2d 1107. 


 O. Modifiability of Rehabilitative Alimony 
 
 1. Rehabilitative alimony is subject to modification or termination.  Pujals v. Pujals, 
414 So. 2d 228 (Fla. 3d DCA 1982), but the request must be made before the rehabilitative 
period expires. Veach v. Veach, 407 So. 2d 308 (Fla. 4th DCA 1981); Kelsey v. Kelsey, 636 So. 
2d 77 (Fla. 4th DCA 1994). Termination of rehabilitative alimony is proper only when there are 
findings that due to a material change in circumstances since the original decree, either the 
recipient no longer needs the assistance of rehabilitative alimony, or the payor lacks the ability to 
pay. Weiser v. Weiser, 657 So. 2d 1276 (Fla. 4th DCA 1995); Vaccato v. Pustizzi, 648 So. 2d 
1206 (Fla. 4th DCA 1995). An award of rehabilitative alimony may be converted to permanent 
alimony under appropriate circumstances. Yohem v. Yohem, 324 So. 2d 160 (Fla. 4th DCA 
1975). 
  
 2. It is not required that wife make showing of substantial effort to rehabilitate 
herself in order to obtain modification or extension of rehabilitative alimony; however, wife's 
burden is to show that despite her diligent and reasonable efforts she has not been rehabilitated.  
Mann v. Mann, 523 So. 2d 804 (Fla. 3d DCA 1988). 
 
 3. To entitle the obligee to modification of rehabilitative alimony (either by 
extension or conversion) into permanent periodic alimony, the spouse must show not only a 
change of circumstances, but that due to no fault of the recipient, the rehabilitative plan did not 
work out. Saez-Ortiz v. Saez-Ortiz, 560 So. 2d 1375 (Fla. 5th DCA 1990) (court should consider 
the spouse’s progress towards achieving financial independence, the spouse’s health, any 
disabilities, the market for the spouse’s skills, and whether additional training is needed, when 
determining whether rehabilitation has occurred. Pollack v. Pollack, 722 So. 2d 283 (Fla. 5th 
DCA 1998). 
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 4. No allegation of increased need is necessary when petitioning to extend alimony 
because the termination of payments, in and of itself, constitutes a change in circumstances. Reid 
v. Reid, 396 So. 2d 818 (Fla. 4th DCA 1981); Blumberg v. Blumberg, 561 So. 2d 1187 (Fla. 3d 
DCA 1989).  
 
 5. It is not required that the obligee show a substantial effort at rehabilitation, just 
diligent and reasonable effort. Mann v. Mann, 523 So. 2d 804 (Fla. 3d DCA 1988).  See also 
Brock v. Brock, 682 So. 2d 682 (Fla. 5th DCA 1996). 
 
 6. Modification is not appropriate where the Former Wife received rehabilitative 
alimony and accomplished rehabilitation. The Former Husband sought a reduction in alimony 
based on the Former Wife’s increased income. Because the Former Wife’s rehabilitation was 
anticipated, modification was denied. Yangco v. Yangco, 901 So. 2d 217 (Fla. 2d DCA 2005). 
 
 7. Self-support, in a rehabilitative alimony context, means more than obtaining a job 
and an “income.”  A divorced person is entitled to live in a manner reasonably commensurate 
with the standard established by the Husband during the course of a long-term marriage. Paulsen 
v. Paulsen, 603 So. 2d 1317 (Fla. 1st DCA 1992) (where the trial court has fashioned a 
complicated and lengthy rehabilitative plan suited to the particular needs of the party, the court is 
entitled to monitor the progress of that plan and make necessary adjustments to it whenever a 
party is able to show a material discrepancy between the rehabilitative progress the court 
anticipated and the degree of rehabilitation actually achieved by the recipient spouse). 
 
 8. The court must consider the recipient’s ability to achieve the marital standard of 
living as the goal of rehabilitation. The fact that the Wife would or could have properly been 
awarded permanent periodic alimony should be considered in a petition for modification of 
rehabilitative alimony, because the Wife should not have to waste her assets to maintain her 
standard of living while she is willing to make a good faith effort to become self-supporting. 
O’Neal v. O’Neal, 410 So. 2d 1369 (Fla. 5th DCA 1982) (rehabilitative alimony cannot be 
converted to permanent alimony simply because the trial judge believed that it was error to have 
awarded rehabilitative in the first place inasmuch as permanent alimony would have been more 
appropriate; rather, the court should have applied the proper modification principles). 
 
 9. The trial court should give the Former Wife some time to actually obtain a job 
after rehabilitation occurs before terminating her alimony. Here, the Former Wife received a law 
degree, and her alimony was terminated before she could obtain a job. Stewart v. Rich, 664 So. 
2d 1145 (Fla. 4th DCA 1996). 
 
 10. Where rehabilitative alimony is awarded for the purpose of attaining a 
professional degree (and that is accomplished), and the recipient becomes employed in that field, 
then the goal of rehabilitative alimony is met even if due to poor financial management and the 
unforeseen expense of medications for mental health problems, the recipient has not reached 
self-support at the marital standard of living. Pettry v. Pettry, 768 So. 2d 8 (Fla. 5th DCA 2000) 
(rehabilitative alimony was awarded for the purpose of the Former Wife earning a nursing 
degree. Instead, the Former Wife earned an advanced degree and secured a job as a teacher and 
earned a salary similar to that which she would have earned with the nursing degree. Therefore, 
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the Former Wife attained the goal of the rehabilitation, and had not proved entitlement to a 
conversion to permanent alimony, despite the accumulation of post-dissolution debt and failing 
health). 
 
 11. Rehabilitative alimony may be converted to permanent alimony. Canakaris v. 
Canakaris, 382 So. 2d 1197 (Fla. 1980). 
 
 12. When considering a petition for conversion of rehabilitative alimony to permanent 
alimony, the court should not simply apply the substantial change of circumstances test, but 
should consider the original purpose of the award, whether it has been achieved, and if not, the 
reasonable likelihood of the recipient becoming self-supporting under the present circumstances 
and whether recipient had made diligent efforts to become rehabilitated. O’Neal v. O’Neal, 410 
So. 2d 1369 (Fla. 5th DCA 1982); Saez-Ortiz v. Saez-Ortiz, 560 So. 2d 1375 (Fla. 5th DCA 
1990); Tonnelier v. Tonnelier, 571 So. 2d 522 (Fla. 1st DCA 1990). 
 
 13. It was an abuse of discretion to deny a request to convert a rehabilitative alimony 
award to permanent alimony, where the parties’ agreement had been incorporated into the final 
judgment, and accordingly alimony had been awarded for a period of one year with a provision 
that it would continue thereafter until such time as the Wife could obtain full-time employment. 
A petition for modification was brought after one year because the Wife was not yet employed. 
In response, the court merely granted a continuation of rehabilitative alimony at a reduced rate 
and denied a request for permanent alimony on the grounds that there was a reasonable 
likelihood that the Wife could support herself. This denial was reversed where the record showed 
that the Wife had a history of psychological problems and was unable to cope with people or 
stress, had a 10th grade education, and suffered from many physical ailments, and it did not seem 
that rehabilitation would be likely to ever occur.  Hall v. Hall, 598 So. 2d 297 (Fla. 1st DCA 
1992); compare Pettry v. Pettry, 706 So. 2d 107 (Fla. 5th DCA 1998) (fact that the Former 
Wife’s ailments were known at the time of the initial dissolution proceeding barred mental health 
issues as a basis for converting rehabilitative alimony to permanent alimony).  See also Pettry v. 
Pettry, 768 So. 2d 8 (Fla. 5th DCA 2000) (reversing an award of temporary alimony pending the 
outcome of a modification action for the same reasons). 
 
 14. The trial court abused its discretion in sua sponte converting periodic 
rehabilitative alimony payments provided for in the parties’ agreement into one lump-sum 
payment, which thereby foreclosed the recipient’s ability to modify the alimony, if needed, 
within the 18 month period previously afforded to that party. Bovet v. Bovet, 563 So. 2d 154 (Fla. 
3d DCA 1990). 
 
 15. Where the final judgment provided that the award of lump-sum alimony 
precluded, and was in lieu of, permanent alimony, the Former Wife was barred from seeking a 
conversion of rehabilitative alimony to permanent alimony, even though, despite her diligent 
efforts, she had not attained self-support. Farrior v. Farrior, 488 So. 2d 637 (Fla. 1st DCA 
1986). 
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 16. Improper to grant conversion of rehabilitative alimony to permanent alimony 
where the Wife is making progress in rehabilitation and the rehabilitative period is only half-way 
over. Paulsen v. Paulsen, 603 So. 2d 1317 (Fla. 1st DCA 1992). 
 
 17. The 5th DCA affirmed the trial court and found that under circumstances 
presented, it was proper to grant a conversion of rehabilitative alimony to permanent alimony. 
The rehabilitative alimony award, which was to terminate upon the sale and closing of the home, 
had been provided by agreement of the parties; however, at the time of the modification action, 
the court determined that the Former Wife was suffering from mental health problems which 
could not have been contemplated at the time of the marital settlement agreement or final 
judgment, and additionally that the Former Wife had demonstrated the need for permanent 
alimony.  Pollack v. Pollack, 722 So. 2d 283 (Fla. 5th DCA 1998) (note: there was no discussion 
of diligent efforts to become rehabilitated on the part of the Former Wife in this case); compare 
Pettry v. Pettry, 706 So. 2d 107 (Fla. 5th DCA 1998) and Pettry v. Pettry, 768 So. 2d 8 (Fla. 5th 
DCA 2000)  (insufficient evidence to support the Former Wife’s claim that mental health 
problems justified converting her rehabilitative alimony into permanent alimony where the 
record showed that the Former Wife had suffered similar mental health problems since high 
school and had anxiety issues during the initial dissolution proceedings). 
 
 18. The trial court erred by extending the rehabilitative period when the initial goal of 
rehabilitation had already been met, and the Former Wife had obtained her nursing degree and 
located available jobs, but had changed her mind about working as a nurse and wanted to further 
her education in order to obtain a medical records degree. Wilson v. Wilson, 585 So. 2d 1179 
(Fla. 5th DCA 1991) (since a rehabilitative alimony award is merely a projection based upon 
certain assumptions and probabilities which are expected to be fulfilled within a certain time 
period and resulting in the self-support of the recipient, in order to extend or convert the 
rehabilitative alimony to permanent alimony, he or she must show why the court’s original 
assumptions were defective and why the situation did not work out). Citing, O’Neal v. O’Neal, 
410 So. 2d 1369 (Fla. 5th DCA 1982). 
 
 19. Error to extend rehabilitative alimony without specifying a definite period for the 
support. Roth v. Roth, 615 So. 2d 868 (Fla. 4th DCA 1993) (court found that the Former Wife 
continued to need rehabilitative alimony until she graduated and was able to become established 
in a job, but it improperly failed to limit the time for the Former Wife to accomplish this goal). 
 
 20. Reversal of an order granting modification and extending the rehabilitative 
alimony period at a reduced rate, where the court had failed to make specific findings as to any 
rehabilitative plan for the Wife. On remand, the trial court was to fashion a plan that contained 
specific findings as to the goal of the rehabilitation, the costs of the plan, and the projected 
period of time needed to complete the plan. Allison v. Allison, 692 So. 2d 1013 (Fla. 4th DCA 
1997); Wetzel v. Wetzel, 671 So. 2d 234 (Fla. 1st DCA 1996); Collingsworth v. Collingsworth, 
624 So. 2d 287 (Fla. 1st DCA 1993). 
 
 21. A rehabilitative alimony award payable over a period of time may be modified at 
any time during the term of the rehabilitative period. Kelsey v. Kelsey, 636 So. 2d 77 (Fla. 4th 
DCA 1994) (application was timely filed after payor made the last payment of rehabilitative 
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alimony but within the two-year term provided for alimony. It does not matter that the 
rehabilitative alimony award is paid in full prior to the filing of the petition for modification, so 
long as the rehabilitative period provided for in the final judgment or the agreement has not yet 
expired, then the court has jurisdiction. Otherwise, the payor would be able to control time 
period in which the recipient would be able to seek a modification). 
 
 22. A request for a modification of rehabilitative alimony can be filed up until the end 
of the rehabilitative period and not necessarily before the last payment is made. Hybart v. 
Hybart, 638 So. 2d 607 (Fla. 1st DCA 1994); Cohen v. Cohen, 637 So. 2d 20 (Fla. 4th DCA 
1994). 
 
 23. A payor’s motion to dismiss was properly denied where there was no specific cut-
off period for the rehabilitative alimony. Also, it was an abuse of discretion to fail to convert to 
permanent alimony given the Wife’s health problems. Hall v. Hall, 598 So. 2d 297 (Fla. 1st 
DCA 1992). 
 
 24. Brock v. Brock, 682 So.2d 682 (Fla. 5th DCA 1996):  The purpose of 
rehabilitative alimony is to allow a spouse to obtain a skill, education or rehabilitation in order to 
adjust to a new life. Rehabilitative alimony is for a time certain or until a specific goal has been 
met. Berki v. Berki, 636 So.2d 532, 534 (Fla. 5th DCA 1980), rev. denied, 645 So.2d 450 
(Fla.1994); Kirchman v. Kirchman, 389 So.2d 327, 329-330 (Fla. 5th DCA 1980). If, through no 
fault of the petitioner, the goal is not met, the rehabilitative alimony may be extended. O'Neal v. 
O'Neal, 410 So.2d 1369 (Fla. 5th DCA 1982).  However, a petitioner seeking an extension of 
rehabilitative alimony must show that rehabilitation did not occur despite reasonable and diligent 
efforts. Wilson v. Wilson, 585 So.2d 1179, 1180 (Fla. 5th DCA 1991). 


 P. Modifiability of Nominal Alimony 
 
 Nominal alimony may be awarded when the court finds the requisite entitlement to 
alimony, but due to insufficient resources available at the time of final hearing, it cannot award 
sufficient alimony to meet the needs of the payee.  The nominal award reserves jurisdiction for 
the court to later modify the amount of alimony upon petition of the payee, should the financial 
conditions of the payor spouse improve. Ellis v. Ellis, 699 So. 2d 280 (Fla. 5th DCA 1997)  
(award of $1.00 in permanent alimony to Wife in order to leave open the possibility of increasing 
the alimony should the value of the Husband’s pension increase, since Husband could then pay 
increased alimony from his Social Security disability income currently being used for his own 
support); Davis v. Davis, 691 So. 2d 626 (Fla. 5th DCA 1997); Strysick v. Strysick, 673 So. 2d 
190 (Fla. 4th DCA 1996); Rogers v. Rogers, 746 So. 2d 1176 (Fla. 2d DCA 1999).  See also 
Stock v. Stock, 693 So. 2d 1080 (Fla. 2d DCA 1997) (although the court found entitlement to 
alimony, Husband’s ability to pay was limited by his child support obligations, so the court 
properly reserved jurisdiction to award alimony in the future as each child reached emancipation, 
and the Husband’s ability to pay improved; Husband agreed to pay alimony but subsequently lost 
his job, and alimony was not scheduled to begin until after the sale of the house. Once the house 
was sold, the court found that the Husband’s income had been permanently reduced. The trial 
court should have awarded nominal alimony instead of terminating it); Brewer v. Brewer, 898 
So. 2d 986 (Fla. 2d DCA 2005).  See also Stewart v. Stewart, 976 So. 2d 1224 (Fla. 4th DCA 
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2008) (trial court should not have reserved jurisdiction for any increases in alimony without the 
necessary proof of a substantial change in circumstance when the Husband had the ability to pay 
more than the amount of alimony actually awarded). 


 Q. Modifiability of Bridge-The-Gap Alimony  
 
 Bridge-the-Gap Alimony is lump-sum alimony paid in installments to help one spouse 
adjust financially to life after marriage.  See Borchard v. Borchard, 730 So. 2d 748 (Fla. 2d DCA 
1999). This type of alimony is generally awarded after a short-term marriage in order to allow a 
spouse to bridge the gap between the high standard of living enjoyed during the brief marriage 
and the more modest standard of single life.  See Landow v. Landow, 824 So. 2d 278 (Fla. 4th 
DCA 2002). Pursuant to Athey v. Athey, 849 So. 2d 333 (Fla. 2d DCA 2003), bridge the gap 
alimony is non-modifiable lump-sum alimony which is not extinguished upon the death of the 
payor.  


 R. Trial Court’s Required Findings of Fact 
 
 Wabeke v. Wabeke, 31 So3d 793 (Fla. 2d DCA 2009)..  The Former Wife requested an 
extension of alimony, a conversion of rehabilitative alimony to permanent periodic alimony and 
an increase in alimony. The trial court entered a “Supplemental Final Judgment to Modify and 
Increase Alimony.”  A trial court's failure to make specific factual findings with regard to 
alimony ‘may preclude meaningful appellate review[ ] and result in a case having to be reversed 
and remanded.’”Ruberg v. Ruberg, 858 So.2d 1147, 1155 (Fla. 2d DCA 2003) (quoting Walsh v. 
Walsh, 600 So.2d 1222, 1223 (Fla. 1st DCA 1992)).  First, the court failed to make any findings 
regarding the parties' standard of living during the marriage. Second, the court failed to make 
specific findings regarding the Former Wife's financial resources. Third, while the court found 
that the Former Husband's income had doubled since entry of the original final judgment, the 
court failed to make any findings regarding the significant increase in the Former Husband's 
assets. Finally, the court failed to make any findings regarding the tax implications of the 
alimony award.  See Farley, 858 So.2d at 1172.  Because the trial court made no specific factual 
findings that would support its $3700 alimony award, we reverse the alimony award and remand 
for further proceedings.   


 S. Temporary Modification 
 
 1. The alimony awarded by the last final decree is effective until it is modified by a 
court order, and the court cannot award temporary alimony in a modification proceeding or any 
post-dissolution hearing, prior to a final hearing on the issue of modification. Saulnier v. 
Saulnier, 425 So. 2d 558 (Fla. 4th DCA 1982). However, the modified award of alimony may be 
made effective retroactive from the date that the petition for modification was filed. Robbie v. 
Robbie, 726 So. 2d 817 (Fla. 4th DCA 1999). 
 
 2. The court cannot enter temporary modification of alimony pending the outcome 
of a supplemental petition for modification since the initial award is the law of the case until 
determined otherwise. Levinson v. Levinson, 895 So. 2d 432 (Fla. 4th DCA 2004). 
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 T. Needs Exceeding Ability to Pay 
 
 “Where the court makes a finding that the party entitled to receive alimony has financial 
needs greater than the financial ability of the spouse to pay, it would be appropriate for the court 
to find what the actual alimony needs are and then reserve jurisdiction to increase payments if 
the spouse’s ability to pay increases.” Stewart v. Stewart, 976 So. 2d 1224 (Fla. 4th DCA 2008) 
[citing, Llopis v. Llopis, 731 So. 2d 719 (Fla. 3d DCA 1999)]. 


 U. Financial Status of Payor’s Current Spouse 
 
 The financial status of a successor spouse is ordinarily irrelevant. An exception exists if it 
is demonstrated that a party owing alimony has deliberately limited his or her income for the 
purpose of reducing the alimony obligation and is living off the income of a successor spouse. 
Hayden v. Hayden, 662 So. 2d 713 (Fla. 4th DCA 1995). 


 V. Standards of Proof to Modify Alimony Set By Agreement  
 
 1. Prior to the 1993 amendment to §61.14, Florida Statutes, which states: “the proof 
required to modify a settlement agreement and the proof required to modify an award established 
by court order shall be the same,” it had been generally held that there was a heavier burden of 
proof to modify support that was provided for by agreement, rather than it being rested on the 
party seeking a modification of a court ordered alimony award.  See Pimm v. Pimm, 602 So. 2d 
534 (Fla. 1992). Today, the burden of proving modification is the same under both 
circumstances. Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). 
 
 2. Joyce v. Joyce, 563 So. 2d 1126 (Fla. 1st DCA 1990), articulates the general rule 
that pure property settlement agreements are non-modifiable absent consent of the parties. The 
test for determining whether periodic payments constitute support or a methodology for a 
division of property is whether the payor spouse’s payments were intended to be given in 
exchange for some property interest or right of the recipient spouse.  See also Robinson v. 
Robinson, 647 So. 2d 160 (Fla. 1st DCA 1994); Ray v. Ray, 707 So. 2d 358 (Fla. 2d DCA 1998). 
 
 3. Where the agreement refers to the monetary award as alimony and the agreement 
contemplates a modification thereof, it is not a pure property settlement agreement and is 
therefore subject to modification. Draper v. Draper, 604 So. 2d 946 (Fla. 2d DCA 1992). 
 
 4. In cases where the payments are not termed “alimony,” the court may look at 
other factors to determine whether the intent and purpose of the payments are considered a 
property settlement or support. The provision for termination of payments upon marriage, the 
modifiability of the payments, and the treatment of the payments for tax purposes, are several of 
these factors. Kidd v. Kidd, 695 So. 2d 439 (Fla. 4th DCA 1997) (alimony provision for 
payments enduring ten (10) years which are terminable upon death or remarriage was found to 
be subject to modification, particularly where parties treated provision as alimony for tax 
purposes).  See also Filipov v. Filipov, 717 So. 2d. 1082 (Fla. 4th DCA 1998) (marital settlement 
agreement provided for monthly payments for 10 years, terminable upon Wife’s remarriage, but 
they were not called alimony. Nonetheless, the appellate court determined that the payments 
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were periodic alimony and not lump-sum alimony, and could be modified by the court to be 
converted to permanent periodic alimony); Ray v. Ray, 707 So. 2d 358 (Fla. 2d DCA 1998) 
(agreement referred to periodic payments to Wife until such time as the marital home sold or was 
refinanced as a “salary.” However, the court determined that the payments were in the nature of 
support and the provision was separable from the property settlement, and thus, modifiable by 
the court). 
 
 5. Where the Wife was receiving payments from the Husband’s military retirement 
benefits, but the final judgment specifically found that there was no entitlement to alimony, the 
trial court correctly denied the Former Wife’s request to modify payments, finding that payments 
were non-modifiable property distributions -- not alimony. Hulse v. Hulse, 873 So. 2d 542 (Fla. 
1st DCA 2004). 
 
 6. Alimony provided for pursuant to a post-nuptial agreement. The court required to 
follow the terms of modification set forth in the parties’ post-nuptial agreement. Ferraro v. 
Ferraro, 891 So. 2d 1211 (Fla. 3d DCA 2005). 


 W. Waiver of Right to Modification 
 
 1. The statutory right to modify support applies to all support obligations, whether 
court determined or agreed in a settlement agreement.  Fla. Stat. § 61.14.  Such a right exists 
unless it is waived.  Thus, failing to mention the right to modification in a settlement does not 
prohibit a future modification of support.  I.e., there can be no “implied waiver” due to the 
absence of language which explicitly makes the obligation modifiable.  Rosenthal v. Rosenthal, 
41 Fla. L. Weekly D2119 (Fla. 1st DCA 2016).   
 
 2. The right to alimony and the right to modification may be waived by agreement of 
the parties. Turner v. Turner, 383 So.2d 700 (Fla. 4th DCA 1980), rev. den., 392 So. 2d 1381; 
Cunningham v. Cunningham, 499 So. 2d 880 (Fla. 1st DCA 1986) (language of agreement 
evinced clear intention that the provision for alimony in the agreement would be controlling and 
could only be modified as authorized by agreement); Mackaravitz v. Mackaravitz, 710 So. 2d 57 
(Fla. 4th DCA 1998) (an award of lump-sum alimony was impermissible modification of the 
parties’ antenuptial agreement in which the parties had specifically waived any right to alimony); 
Snedaker v. Snedaker, 660 So. 2d 1070 (Fla. 4th DCA 1995) (Antenuptial agreement provision 
setting alimony for the Wife specifically stated that the spouses waived all rights to receive 
further alimony, support or maintenance payments, thus, the Wife was precluded from seeking a 
modification of support); Morgan v. Morgan, 743 So. 2d 174 (Fla. 5th DCA 1999) (where the 
Wife had accepted a stipulation of modification by which she agreed to waive alimony and 
convey certain property to the Husband in exchange for a sum of money to be paid on a specific 
date, the stipulation was an agreement to be enforced as a contract, but when the Wife led the 
Husband to believe that she had granted him an extension for the payment, the Husband could 
not be found to have breached the contract). 
 
 3. Parties can waive their right to modify alimony and any subsequent changes, 
however unanticipated and devastating, cannot justify a modification of the alimony that has 
been established by agreement that contained an irrevocable waiver of any modification. Agliano 
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v. Agliano, 605 So. 2d 597 (Fla. 2d DCA 1992); Mackaravitz v. Mackaravitz, 710 So. 2d 57 (Fla. 
4th DCA 1998). 
 
 4. In Benitez v. Benitez, 976 So. 2d 75 (Fla. 3d DCA 2008), both parties waived the 
right to seek modification when they entered into a Marital Settlement Agreement which was 
incorporated into the final judgment.  The court found the husband in breach of his obligation by 
moving for modification when additional financial resources became available to the former 
wife. A waiver of the right to modify is not modifiable.  See Kuchera v. Kuchera, 983 So. 2d 776 
(Fla. 4th DCA 2008), the court focused on the “waiver” language in the Marital Settlement 
Agreement.  The Agreement had a “no modification” clause, which the court found governed 
rights and obligations upon dissolution in a proceeding filed 11-years after reconciliation. 
 
 5. Error to find that a provision for alimony in a Marital Settlement Agreement is 
non-modifiable where the agreement denominated payments as permanent periodic alimony 
payments were not to be made in exchange for any property rights, and factors, in support of 
permanent alimony, such as length of marriage and Wife’s contribution, were cited in agreement. 
Pratt v. Pratt, 645 So. 2d 510 (Fla. 3d DCA 1994). 
 
 6. Florida recognizes the parties’ right to contract away the right to seek 
modification of alimony awards, but a “General Release” does not bar modification of alimony, 
as the right to modification depends on future change of circumstances not a cause of action or 
claim either party had at the time of the agreement. Vargas v. Vargas, 654 So. 2d 963 (Fla. 5th 
DCA 1995); Emmel v. Emmel, 671 So. 2d 282 (Fla. 5th DCA 1996) (agreement did not clearly 
express that provisions were not modifiable.); Filipov v. Filipov, 717 So. 2d 1082 (Fla. 4th DCA 
1998) (where parties’ original agreement contained only a broad waiver of the right to seek 
judicial modification of the agreement, and provided that it could only be modified by written 
agreement of the parties, but did not express any specific waiver of right to seek a modification 
of alimony, and in fact did not mention alimony at all, modification by the court was permitted).  
 
 7. Waiver of the right to modify alimony must be specifically expressed by clear 
language enforcing an intent to waive all such rights in the future. Filipov v. Filipov, 717 So. 2d 
1082 (Fla. 4th DCA 1998); Sasnett v. Sasnett, 683 So. 2d 177 (Fla. 2d DCA 1996); Rosenthal v. 
Rosenthal, 41 Fla. L. Weekly D2119 (1st DCA 2016).   
 
 8. Pursuant to the parties’ Marital Settlement Agreement, incorporated into the Final 
Judgment of Dissolution of Marriage, the alimony is not modifiable at all, at the request of the 
Husband, and the alimony is modifiable at the request of the Wife only if the Former Husband is 
in default .  Such an agreement is valid and enforceable. Brito v. Brito, 804 So. 2d 500 (Fla. 3d 
DCA 2001). 


 X. Reduction in Payor Spouse’s Income 
 
 1. Showing a reduction in the payor spouse’s income alone will not justify 
modification of an alimony award. The payor’s present inability to pay as a whole must be 
shown. Schaefer v. Schaefer, 344 So. 2d 902 (Fla. 3d DCA 1977); Emmel v. Emmel, 671 So. 2d 
282 (Fla. 5th DCA 1996) (no reduction in alimony was justified by the decline in the Husband’s 
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tool business income where the final judgment had noted that money from the tool business was 
not to be relied upon for alimony); Nowell v. Nowell, 634 So. 2d 235 (Fla. 1st DCA 1994) 
(Husband had not proved a permanent, substantial and material change of circumstances in 
support of his request for a downward modification of permanent alimony). 
 
 2. Although the husband had demonstrated a substantial change in circumstances 
such that the former husband’s income no longer met his expenses, the trial court acted within its 
discretion in considering that the former wife had no other source of income and reducing rather 
than eliminating alimony. Albu v. Albu, 150 So. 3d 1226 (Fla. 4th DCA 2014). 
 
 3. The court did not err in reducing the alimony obligation by the percentage of 
decrease in the husbands’ income as reflected in his financial affidavit. Wood v. Wood, 40 FLW 
D33 (Fla. 1st DCA 2014). 
 
 4. It is not necessary to award “nominal alimony” when modifying an alimony 
obligation down to nothing so long as the Court clearly retains jurisdiction to revisit the matter in 
the future, in the event circumstances improve.  Donovan v. Donovan, 2016 WL 4205426 (Fla. 
1st DCA 2016).   


 Y. Increase in Payor Spouses Income 
 
 1. Bedell v. Bedell, 583 So. 2d 1005 (Fla. 1991):  A substantial increase in the 
financial ability of the paying spouse, standing alone, may be justified but does not require an 
increase in alimony. The Supreme Court in Bedell stated, “In fact, we would expect that a raise 
in alimony would be ordered when no increased need was shown only in extraordinary cases 
where equitable considerations were particularly compelling.” See also Shafer v. Shafer, 777 So. 
2d 1090 (Fla. 2d DCA 2001) (trial court denied the Former Wife’s petition for an upward 
modification of permanent periodic alimony where the Former Wife showed the Former 
Husband’s significant increase in income, but failed to prove any substantial or material change 
in her needs; it was properly within the trial court’s discretion to deny the Former Wife’s petition 
based on its ruling that the Former Husband’s increased income alone was insufficient to modify 
alimony in that case).   
 
 2. Kuczwanski v. Kuczwanski, 602 So. 2d 623 (Fla. 4th DCA 1992):  denial of 
increase in alimony is required where the Wife fails to show that her needs were not met by the 
prior alimony award.  See also Linstroth v. Dorgan, 2 So.3d 305 (Fla. 4th DCA 2008) (there was 
no abuse of discretion in increasing alimony when the Former Husband’s income increased 
dramatically, enabling him to pay alimony sufficient to meet the needs of the Former Wife, who 
had been living at subsistence level). 
 
 3. The need for additional alimony must be determined based on the prior standard 
of living during the marriage, regardless of the post-dissolution increase in the financial ability of 
the payor spouse. Szuri v. Szuri, 759 So. 2d 709 (Fla. 3d DCA 2000) (payor’s ability to pay had 
increased 20 years after the dissolution, but the needs of the payee were not shown to have 
increased based on the standard of living at the time of the dissolution). 
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 4. A substantial increase in ability to pay is sufficient grounds to petition for a 
modification of alimony in cases where the needs of the recipient had not been met by the 
original alimony award, such as when the payor was temporarily earning less at the time of the 
final hearing than he or she would be earning upon the completion of schooling or training being 
pursued.  See Arce v. Arce, 566 So. 2d 1308 (Fla. 3d DCA 1990); Schlesinger v. Emmons, 566 
So. 2d 583 (Fla. 2d DCA 1990) (Former Husband’s receipt of an inheritance created a substantial 
change of circumstances and was sufficient in itself to support an increase in alimony where the 
needs of the Wife had not been met in the initial award.); Zipperer v. Zipperer, 567 So. 2d 916 
(Fla. 1st DCA 1990)  (increased income justified an upward modification where the Former Wife 
could not afford to live according to the standard of living established in the long-term marriage). 


 Z. All Aspects of Payor’s Spouses Income Considered in Modification Action 
 
 1. Retained income of payor’s corporation had to be considered by court when 
determining ability to pay. Martinez v. Martinez, 761 So. 2d 433 (Fla. 3d DCA 2000); Zipperer 
v. Zipperer, 567 So. 2d 916 (Fla. 1st DCA 1990). 
 
 2. When determining whether the change in circumstances resulted in an inability to 
pay support, the court could properly consider the Former Husband’s pension benefits as part of 
his ability to pay alimony along with his employment income, even though the Former Wife had 
waived any interest in said pension in the parties’ settlement agreement, when the Former 
Husband petitioned for a downward modification of alimony due to his substantial decrease in 
income. Kinne v. Kinne, 599 So. 2d 191 (Fla. 2d DCA 1992); Rain v. Rain, 687 So. 2d 79 (Fla. 
5th DCA 1997) (court may consider non-marital portion and post-dissolution accumulations of 
pension as a source of income in order to determine the ability to pay alimony, but not the 
marital portion which had been distributed to the payor spouse in the final judgment). 
 
 3. A change in the tax law which had the effect of reducing the payor’s ability to 
pay, and which was anticipated but not ruled on or calculated into the alimony award as it was 
only speculative at the time of final judgment, could serve as a basis for a downward 
modification action. Allison v. Allison, 554 So. 2d 1196 (Fla. 1st DCA 1990) (the court granted 
the Former Husband’s petition for a downward modification of alimony because the Former 
Husband’s income was reduced by the Tax Reform Act which practically eliminated his tax 
shelters and was not anticipated at the time of the entry of the final judgment, although the 
Former Husband was concerned about possible effects at the final hearing, but the specific effect 
on his income was not then known). 
  
 4. Husband was a lawyer who lost his job and was unable to find comparable work. 
The Court found it sufficient to reduce alimony to a nominal amount. In the event his income 
from his private practice increases, then alimony may be restored. Brewer v. Brewer, 898 So. 2d 
986 (Fla. 2d DCA 2005). 


 AA. Ability to Pay Arrearages Must be Considered 
 
 Court was reversed when it reduced alimony but then awarded arrearage payments which 
combined to create a support obligation that improperly left the Husband without enough money 
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to meet his expenses and support himself.  Radziwon v. Radziwon, 710 So. 2d 748 (Fla. 4th DCA 
1998).  


 BB. Suspension of Alimony Payments 
 
 1. Where the payor lacks the present ability to pay through no fault of his or her 
own, the payor should not be subjected to the accrual of arrearages.  If unemployment is 
involuntary and temporary in nature (less than one year), such a situation would not meet the 
standard of a substantial change in circumstances warranting modification. However, if the payor 
demonstrates that, at least temporarily, he or she lacks the ability to pay, the court should 
suspend the payment obligation (rather than modify).  Bennett v. Dept. of Revenue, 664 So. 2d 33 
(Fla. 5th DCA 1995).  This is especially true where the evidence supports a finding that the 
payor is diligently seeking re-employment so that the unemployment should most likely be 
temporary.  See also Bain v. Bain, 687 So. 2d 79 (Fla. 5th DCA 1997) (it is proper to temporarily 
suspend or reduce a support obligation when the payor is involuntarily forced to retire and is 
making a good faith effort to become re-employed); Pitts v. Pitts, 626 So. 2d 278 (Fla. 1st DCA 
1993); Ronan v. Ronan, 621 So. 2d 518 (Fla. 1st DCA 1993). 
 
 2. It is error to permanently reduce alimony where a permanent reduction in income 
is not proven; however, if requested, temporary relief may be granted upon a showing of a 
temporary change of circumstance. Gardiner v. Gardiner, 705 So. 2d 1018 (Fla. 5th DCA 1998) 
(husband had testified that his involuntary unemployment was not permanent and he expected to 
be rehired, thus he was not entitled to have the alimony modified, but was entitled to have the 
payments suspended during the current period of his unemployment); Whetstone v. Whetstone, 
710 So. 2d 749 (Fla. 4th DCA 1998). 


 CC. Imputation of Income 
 
 1. Concerning an initial determination of alimony award, where the payor spouse 
quit a good-paying job out of spite or frustration prior to the dissolution, and then, after a good 
faith, diligent search, was truly unable to find a job with a comparable salary, the court cannot 
impute income to that payor at the old, higher income level, where it is not possible for the court 
to make findings that there is an actual ability to earn more than is currently being earned.  
Ensley v. Ensley, 578 So. 2d 497 (Fla. 5th DCA 1991). 
 
 2. Work v. Provine, 632 So. 2d 1119 (Fla. 1st DCA 1994):  in deciding an 
enforcement action, the court held that because the ex-Husband had voluntarily quit a well-
paying job due to his belief that his position was in jeopardy, the income that he was earning at 
the job is the income he is capable of earning and should be imputed to him despite his 
subsequent search in another city, which has not yet resulted in similar permanent employment. 
 
 3. Court cannot impute income unless there is a finding that the payor is earning less 
than he could, based on a showing that the payor is employable or that he has the capability of 
earning more by using his best efforts. In this case, the payor became completely disabled; 
therefore, alimony should have been terminated. Gruber v. Gruber, 857 So. 2d 329 (Fla. 2d DCA 
2003); Leonard v. Leonard, 971 So. 2d 263 (Fla. 1st DCA 2008). 
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 4. The business income from a medical practice used to pay down a building 
mortgage on a different corporation owned by the Former Husband must be included as available 
income for purposes of calculating his ability to pay. Yangco v. Yangco, 901 So. 2d 217 (Fla. 2d 
DCA 2005). 
 
 5.  The trial court erred in failing to impute to the former wife income for earnings 
that could reasonably be projected based on her liquid assets while imputing the same type of 
income to the former husband in a modification action. Winnier v. Winnier, 163 So. 3d 1279 
(Fla. 2d DCA, 2015). 


 DD. Retirement 
 
 1. The Supreme Court of Florida has addressed the impact of retirement on support 
obligations in the case of Pimm v. Pimm, 601 So. 2d 534 (Fla. 1992). The Court found that 
although it would be a better practice to incorporate consideration of retirement and what will 
happen in the event of retirement in an agreement or final judgment, silence in that regard should 
not preclude consideration of a reasonable retirement as part of the total circumstances in order 
to determine if a sufficient change in circumstances exists to warrant a modification of alimony.   
 
 2. Pimm set forth the following criteria for modification in cases of voluntary 
retirement: 


a) In determining whether a voluntary retirement is reasonable, the court 
must consider the payor’s age, health and motivation for retirement, as well as the type of 
work the payor performs and the age at which others engaged in that line of work 
normally retire. 


b) Based upon the wide spread acceptance of 65 or later, the payor spouse 
should not be permitted to unilaterally choose voluntary retirement if this choice places 
the receiving spouse in peril of poverty. 


c) The court further found that even at the age of 65 or later, the payor 
spouse should not be permitted to unilaterally choose voluntary retirement if this choice 
places the receiving spouse in peril of poverty. 


d) Thus, the court should consider the needs of the receiving spouse and the 
impact a termination or reduction of alimony would have on him or her. 


e) In that determination, the court should also consider the assets of the 
parties and whether the provision for alimony was contained in an agreement between the 
parties or solely in a judgment of the court. (note: The 1993 amendment to §61.14, 
Florida Statutes, implicitly changed the burden of proof cited by Pimm and made the 
burden to modify support equal, whether it was pursuant to agreement or established by 
court order). 
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 3. In Wiedman v. Wiedman, 610 So. 2d 681 (Fla. 5th DCA 1993), the Former 
Husband failed to meet his burden for modification where, although his early retirement at 61 
was involuntary due to poor health, he did not present evidence that he was unable to obtain 
alternate employment suitable to his health conditions, and he admitted to being physically 
capable of working.  Distinguished by Cleary v. Cleary, 743 So. 2d 1163 (Fla. 5th DCA 1999)  
(court allowed modification of alimony due to early retirement caused by poor health, especially 
where health problems precluded employment in the same line of work, which was the only line 
of work for which the Former Wife was qualified). 
 
 4. Where a deterioration in the payee’s physical condition forced early retirement, 
and evidence was presented that the payee could no longer perform his or her job or any other 
similar job, an increase in alimony is proper. Cleary v. Cleary, 743 So. 2d 1163 (Fla. 5th DCA 
1999)  (following Pimm, supra, the court must consider the circumstances surrounding the 
voluntary retirement such as a party’s age, health, motivation for retirement, and the customary 
age of retirement others in that line of work, in order to determine whether voluntary retirement 
is reasonable). 
   
 5. Post judgment retirement is a substantial change of circumstances which may be 
considered along with other relevant circumstances in an action to modify alimony. McManus v. 
McManus, 638 So. 2d 1051 (Fla. 2d DCA 1994) (standard of living to be used in determining 
needs in a modification of alimony proceeding is the standard established during the marriage, 
not that existing at the time of the modification action). 
 
 6. Bain v. Bain, 687 So. 2d 79 (Fla. 5th DCA 1997). Former Husband was entitled to 
abatement in support payments until such time as he found re-employment, where the court 
properly determined that Former Husband’s retirement at age 60 was involuntary. Former 
Husband had worked for NASA, which was laying off employees and offering buy-out contracts, 
and Former Husband chose to take said offer. Trial court also found that Former Husband was 
making a good faith effort to find re-employment. 
 
 7. While a Court may downwardly modify alimony due to involuntary retirement, 
the Court may award nominal alimony in these circumstances, which would allow the court to 
re-address if the payor spouse became re-employed. Lopez v. Lopez, 970 So.3d 388 (Fla. 3d 
DCA 2007); Olsen v. Olsen, 964 So. 2d 798 (Fla. 5th DCA 2007). 


 EE. Voluntary Retirement 
 
 Moniz v. Moniz, 979 So. 2d 1140 (Fla. 4th DCA 2008) – Competent substantial evidence 
supported a downward modification of alimony based upon the former husband’s voluntary 
early retirement as a police officer. The court recognized that the former husband had endured 
major health complications, including two heart procedures, a shattered knee, and an ankle injury 
throughout his career, and that coupled with his age made retirement reasonable. 


 FF. Retirement Benefits 
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 Kitchens v. Kitchens, 4 So.3d (Fla. 4th DCA 2009):  The former husband retired in 2007 
at the age of seventy three. Just prior to retiring, the former husband filed a petition in which he 
sought an order terminating his alimony obligation or reducing the amount he was required to 
pay due to a substantial change in his monthly income and the disparity between the parties' net 
worth.  Treating discretionary IRA withdrawals as income for purposes of calculating alimony 
forces the owner to deplete the account at a faster rate and deprives the owner of the full use of 
an asset which, presumably, was subject to equitable distribution at the time of the divorce. 
Mandatory or minimum IRA withdrawals resemble payments under a defined-benefit pension 
plan because they are mandatory and the amounts are calculated by applying a set formula. 
Former husband's discretionary withdrawals from Individual Retirement Account (IRA) did not 
constitute income for purposes of calculating his alimony obligation; however, mandatory or 
minimum IRA withdrawals, which resemble payments under a defined-benefit pension plan, are 
properly treated as income for purposes of calculating alimony.   


 GG. Supportive Relationships 


 1. In 2005, Florida statutory law was changed to address the effect of a supportive 
relationship on alimony. The amended statute sets forth factors for the court to consider in 
deciding a petition to terminate alimony based on cohabitation. 


 2. Section 61.14, Florida Statutes, provides for a termination in alimony upon 
establishment of a supportive relationship. Section 61.14(1)(b), Florida Statutes, states: 


1.  The court may reduce or terminate an award of alimony upon specific written 
findings by the court that since the granting of a divorce and the award of alimony a 
supportive relationship has existed between the obligee and a person with whom the 
obligee resides. On the issue of whether alimony should be reduced or terminated under 
this paragraph, the burden is on the obligor to prove by a preponderance of the evidence 
that a supportive relationship exists.  


2.  In determining whether an existing award of alimony should be reduced or 
terminated because of an alleged supportive relationship between an obligee and a person 
who is not related by consanguinity or affinity and with whom the obligee resides, the 
court shall elicit the nature and extent of the relationship in question. The court shall give 
consideration, without limitation, to circumstances, including, but not limited to, the 
following, in determining the relationship of an obligee to another person:  


a.  The extent to which the obligee and the other person have held 
themselves out as a married couple by engaging in conduct such as using the same 
last name, using a common mailing address, referring to each other in terms such 
as "my husband" or "my wife," or otherwise conducting themselves in a manner 
that evidences a permanent supportive relationship.  


b.  The period of time that the obligee has resided with the other person in 
a permanent place of abode.  


c.  The extent to which the obligee and the other person have pooled their 
assets or income or otherwise exhibited financial interdependence.  
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d.  The extent to which the obligee or the other person has supported the 
other, in whole or in part.  


e.  The extent to which the obligee or the other person has performed 
valuable services for the other.  


f.  The extent to which the obligee or the other person has performed 
valuable services for the other's company or employer.  


g.  Whether the obligee and the other person have worked together to 
create or enhance anything of value.  


h.  Whether the obligee and the other person have jointly contributed to 
the purchase of any real or personal property.  


i.  Evidence in support of a claim that the obligee and the other person 
have an express agreement regarding property sharing or support.  


j.  Evidence in support of a claim that the obligee and the other person 
have an implied agreement regarding property sharing or support.  


k.  Whether the obligee and the other person have provided support to the 
children of one another, regardless of any legal duty to do so.  


3.  This paragraph does not abrogate the requirement that every marriage in this 
state be solemnized under a license, does not recognize a common law marriage as valid, 
and does not recognize a de facto marriage. This paragraph recognizes only that 
relationships do exist that provide economic support equivalent to a marriage and that 
alimony terminable on remarriage may be reduced or terminated upon the establishment 
of equivalent equitable circumstances as described in this paragraph. The existence of a 
conjugal relationship, though it may be relevant to the nature and extent of the 
relationship, is not necessary for the application of the provisions of this paragraph.  


 3. Where the Former Wife was living with a boyfriend who was paying the rent, 
groceries, and paid for a maid, the assistance in living expenses to the Former Wife must be 
taken into consideration in determining whether a rehabilitative alimony award to the recipient 
spouse should be continued. Bentzoni v. Bentzoni, 442 So. 2d 235 (Fla. 5th DCA 1983). 


 4. The fact that a boyfriend did yard work and maintenance work worth $132 and 
otherwise contributed $600 a month to the household expenses required a reduction in alimony 
to $1 per year for so long as the Wife’s needs were met. Pill v. Pill, 583 So. 2d 1114 (Fla. 5th 
DCA 1992). 


 5. Robinson v. Robinson, 788 So. 2d 1092 (Fla. 4th DCA 2001):  where the plain 
language of the parties’ marital settlement agreement  provided for termination of alimony upon 
the Wife’s cohabitation with another male, the trial court improperly interfered with the 
agreement by requiring consideration of a “financial impact” as a prerequisite to the modification 
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of alimony; based upon the parties’ agreement, which was approved and incorporated into the 
final judgment, the court should not have considered the financial impact of the cohabitation. 


 6. When a payee spouse is in a “supportive relationship” such that her fiancé pays 
for all of her expenses, and that the Former Husband sought termination of alimony based on his 
retirement at age 65 and the Former Wife’s “supportive relationship”, the Court should have 
reduced the alimony award to a nominal award which would allow a subsequent modification of 
the parties’ circumstances had they changed in the future.  Zeballos v. Zeballos, 951 So. 2d 972 
(Fla. 4th DCA 2007).   


 7. Court must still evaluate the payee spouse’s “needs” for alimony even after 
determining that she is in a “supportive relationship.” Review of the statutory criteria. §61.08(2) 
Florida Statutes, is still applicable in determining the amount of alimony, even if there is a 
supportive relationship. Bagley v. Bagley, 948 So. 2d 841 (Fla. 1st DCA 2007); Donoff v. Donoff, 
940 So. 2d 1221 (Fla. 4th DCA 2006); Buxton v. Buxton, 963 So. 2d 950 (Fla. 2d DCA 2007). 


 8. A standard of review for modifications based on supportive relationships is a 
mixed question of law and fact, which results in a mixed standard of review. The trial court’s 
factual findings are reviewed based on whether there is substantial competent evidence to 
support the findings. The trial court’s conclusions as to whether the facts established result in a 
finding that the payee spouse is involved in a supportive relationship is reviewed de novo. The 
fact that the parties did not have joint bank accounts was not sufficient evidence to make a 
factual finding that the parties do not “pool their assets for purposes of living expenses.” The 
pooling of assets can mean the providing of goods and services to one another even if there is no 
joint account. Moreover, the payee spouse need not be “completely dependent” on the cohabitant 
before finding that there is a “supportive relationship.” Buxton v. Buxton, 963 So. 2d 950 (Fla. 2d 
DCA 2007). But see Linstroth v. Dorgan, 2 So.3d 305 (Fla. 4th DCA 2008)(the Wife and her 
paramour were not in a supportive relationship when (1) the paramour paid the mortgage on his 
home; (2) the Wife paid him rent; (3) they did not share income or debts; and (4) they owned no 
joint property. In so doing, the 4th DCA moves away moves away from the Second District’s 
analysis of the statute in Buxton v. Buxton, 963 So. 2d 950 (Fla. 2d DCA 2007) decided just a 
few months earlier. The 4th District disregards the 2d District’s analysis in Buxton, that the 
economic impact on the obligee was only part of the analysis in determining if a supportive 
relationship exists, and adopts the reasoning of the trial court: that §61.14(1)(b) requires a 
relationship economically equivalent to a marriage. The 4th DCA further states that the eleven 
factors set out in the statute are just guidelines to help determine whether a relationship 
economically equivalent to a marriage exists. This is drastically different then the findings of the 
2d District in Buxton, and practitioners should continue watching this area as it develops. 


 9. French v. French, 4 So.3d 5 (Fla. 4th DCA 2009):.  Former husband filed motion 
to reduce or terminate alimony payments to former wife. Once a trial court makes a finding that a 
supportive relationship exists, it must by necessity either reduce or terminate alimony because 
the obligee's need has changed.  Here, the former wife has been living with another man with all 
the trappings of a marriage, without the formal legality of one, for longer than she was married to 
the former husband. The former wife's net worth had increased from $97,000 at the time of the 
divorce to over $900,000. Significantly, the former wife's living expenses had decreased. She 
had no mortgage on her Florida home and no ongoing debts. And, she lived half the year free 
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under Mr. Bradford's roof.  The very purpose of section 61.14(b), Florida Statutes (2006) is to 
recognize the “economic support” that results when ostensibly independent individuals chose to 
live under one roof in a “supportive relationship.” § 61.14(1)(b)(3), Fla. Stat. The statute equates 
such a relationship with “economic support equivalent to a marriage” and requires a reduction or 
termination of alimony. § 61.14(1)(b) 3, Fla. Stat. To find that such a relationship exists, but find 
no reduction in need is a non sequitur.  Based on the facts presented here and the affirmative 
finding by the trial court that the former wife is in a supportive relationship, some reduction, if 
not termination, in alimony is warranted.  


 10.  The mere presence of a male tenant in the former wife’s residence does not 
amount to cohabitation within the meaning of the parties marital settlement agreement or the 
statute. Atkinson v. Atkinson, 157 So. 3d 473 (Fla. 2015). 


 11. Former Wife and her “boyfriend” were in a supportive relationship based upon 
their holding themselves out as a marriage couple, living together for one and one-half years, and 
even participating in a wedding ceremony.  The former wife and her boyfriend also supported 
each other, in whole or in part, as she paid him rent to live in his home, and performed odd jobs 
around the house.  Martin v. Robbins, 194 So.3d 563 (Fla. 5th DCA 2016). 


 12. Modifications for cohabitation remain limited to being retroactively applied to the 
date of filing of a supplemental petition, and cannot be modified before such date to the date 
when the recipient began to cohabit.  Pollack v. Pollack, 181 So.3d 1287 (Fla. 5th DCA 2015).   


 HH. Retroactive Modification 
 
 1. A modification should be retroactive to the date of the filing of the petition 
seeking the modification as long as there is a finding that the payee had need and that the payor 
had the ability to pay at the date of filing. Morgan v. Morgan, 590 So. 2d 562 (Fla. 1st DCA 
1992); Kirkland v. Kirkland, 618 So. 2d 295 (Fla. 1st DCA 1993); Burkhart v. Burkhart, 731 So. 
2d 733 (Fla. 1st DCA 1999) (no error to make an increase in alimony retroactive to the date of 
filing where proof that the Wife had the need and that the Husband had a continuous ability to 
pay from that date).  See also Helling v. Bartok, 987 So.2d 713 (Fla. 1st DCA 2008). 


 2. A termination of alimony should be effective on the date of the filing when the 
basis exists on the date of filing. Natoli v. Natoli, 641 So. 2d 477 (Fla. 3d DCA 1994); Ray v. 
Ray, 707 So. 2d 358 (Fla. 2d DCA 1998). 


 3. An error to terminate alimony retroactive to a date prior to the filing of a motion 
to terminate. Nowell v. Nowell, 634 So. 2d 235 (Fla. 1st DCA 1994); Dykes v. Dykes, 712 So. 2d 
1189 (Fla. 1st DCA 1998). 


 4. When a foreign order for alimony is established in Florida and sought to be 
modified, the modification can be retroactive to the date of the filing and not just the date of the 
domestication, because under the full faith and credit clause of the constitution, the foreign 
judgment must be treated the same as a non-foreign judgment, which is modifiable retroactively 
to the date of filing. Barr v. Barr, 724 So. 2d 1200 (Fla. 1st DCA 1998); Morin v. Morin, 466 So. 
2d 1255 (Fla. 2d DCA 1985).  See also Fabio v. Monell, 594 So. 2d 782 (Fla. 5th DCA 1992), 
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stating that no modification can occur until the order is established, and therefore only 
retroactive to that date). 


 5. The fact that a petition for modification of alimony is pending does not give the 
court any authority to award temporary alimony pending a final judgment in the action; instead, 
the modified alimony may be awarded retroactively to the date that the petition was filed. 
Saulnier v. Saulnier, 425 So. 2d 558 (Fla. 4th DCA 1982); Robbie v. Robbie, 726 So. 2d 817 
(Fla. 4th DCA 1999). 


 6. Error to make a retroactive modification to date of the supplemental petition, 
when payor received a lost wages settlement from his prior employer, which he then used 
between filing and trial, to both support himself, and pay his support obligations.  Gurdian v. 
Gurdian, 198 So.3d 65 (Fla. 2d DCA 2015).    


 II. Modification of Alimony Arrearages 
  
 1. Support obligations accruing under a court order in a domestic case become 
vested rights of the payee and vested obligations of the payor which are not subject to retroactive 
modification. Larger v. Diaz, 595 So. 2d 1092 (Fla. 3d DCA 1992); HRS v. Puglia, 600 So. 2d 
484 (Fla. 3d DCA 1992); Barr v. Barr, 724 So. 2d 1200 (Fla. 1st DCA 1998). 


 2. Past-due installments of alimony become vested property rights of the recipient, 
and those that are due and owing prior to the petition for modification and are not subject to 
retroactive modification. Dykes v. Dykes, 712 So. 2d 1189 (Fla. 1st DCA 1998). 


 3. “The right of a Wife to payment of alimony in arrears is vested, and while it is 
within the discretion of the court to refrain from holding the Husband in contempt for non-
payment, the Wife is entitled to enforcement of the payment by legal process and by such 
equitable remedies as the trial court may determine to be appropriate or necessary.”  Doyle v. 
Doyle, 789 So. 2d 499 (Fla. 5th DCA 2001), citing Smithwick v. Smithwick, 343 So. 2d 945 (Fla. 
3d DCA 1977). 


 4. However, arrears and retroactive downward modifications may intersect.  Once a 
modification is granted and made retroactive, the obligor may seek relief from any money 
judgments or arrearage awards that have already been granted based upon Fla. Rule of Civil 
Procedure 1.540 (b)(4) or (5).  See also Benedict v. Benedict, 181 So.3d 583 (Fla. 4th DCA 
2016).   


 JJ. Jurisdiction to Modify A Foreign Alimony Award 
 
 Concerning the enforcement and modification of foreign alimony awards, A Florida court 
may enforce, but not modify, a spousal support order issued by a foreign court which has 
continuing exclusive jurisdiction over that order under the laws of that state. §88.2051(6) and 
§88.2061(3), Florida Statutes. 
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 KK. Jurisdiction To Modify Alimony Award to Non-Resident Party 
 
 When the party subject to the continuing exclusive jurisdiction of the tribunal no longer 
resides in the issuing state, then the tribunal may apply §88.3181 to receive assistance from 
another state with the receipt of evidence and to conduct discovery. §88.2061(2), Florida 
Statutes. Of course, Florida has to have acquired personal jurisdiction over the non-resident party 
in order to enforce or modify a support order. 
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Ethics in Marital and Family Law 
 


 
I.         INTRODUCTION. 
 


 The Marital and Family Law practitioner is faced with one of the most difficult and all-
encompassing areas of the law.  In dealing with the emotional piece of the family law puzzle, it is 
critical for the practitioner to stay objective and to keep abreast of the ethical rules, regulations, and 
goals of zealous advocacy.  Remember, these are cases – they are not your life.  One of the biggest 
mistakes family law practitioners make is taking on the identity of their clients and allowing the 
litigation to become personal.  Being able to maintain professionalism with opposing counsel while 
still appropriately advocating for a client will benefit the client financially, and move the case 
along appropriately. 


 
II.       HOW TO STAY OUT OF TROUBLE. 
 


1.         If it isn’t true, don’t say it. 
 
2.         If it doesn’t feel right, don’t do it. 
 
3.         Return your phone messages, the same day if possible. 
 
4.  Always take the high road.  Even when the case is “over” be cautious about 
engaging in a romantic and/or sexual relationship with a “former” client. 
 
5. Always place the client’s best legal interest before your pecuniary interest.  Not 
every case should go to trial, however not every case should settle at mediation. 
 


 
III.      ESSENTIAL RESOURCES. 


 
When confronted with an issue for which ethical guidance is necessary, several resources 


are available to the attorney: 
 
1.         Rules Regulating The Florida Bar. The Rules of Professional Conduct are located 


in Chapter 4. These rules, and the comments thereto, are the essential primary source, which 
must be consulted when contemplating a course of action to be taken. These rules can be found 
in Florida Rules of Court (West Group Publication), Volume 35 of Florida Statutes Annotated or 
by clicking on the “Lawyer Regulation” and then the “Rules Regulating the Florida Bar” 
link at the Florida Bar’s website, located at: www.flabar.org. 
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2.         Rules  regulating  trust  accounting  are  located  in  Chapter  5  of  the  Rules  of 


Professional Conduct. These rules can be found in Florida Rules of Court (West Group 
Publication), Volume 35 of Florida Statutes Annotated or by clicking on the “Lawyer 
Regulation” and then the “Rules Regulating the Florida Bar” link at the Florida Bar’s 
website, located at:  www.flabar.org. 
 


3.         The Florida Bar Ethics Hot Line: 1-800-235-8619. This Florida Bar sponsored 
service provides staff attorneys who will discuss over the telephone a particular ethical scenario 
with the practitioner and, where appropriate, give the practitioner an informal advisory ethics 
opinion over the phone. 


 
4.         Attorneys may obtain a written opinion regarding proposed conduct from staff 


counsel at The Florida Bar. If a staff opinion is contested or denied, an advisory ethics opinion 
may be requested from the Bar’s Professional Ethics Committee. 


 
IV.      CLIENT/LAWYER RELATIONSHIP. 


 
When does the attorney/client relationship commence? The answer to this question is of 


paramount importance because it is at the commencement of the attorney/client relationship that 
professional obligations and duties are imposed on the lawyer. In Bartholomew v. Bartholomew, 
611 So.2d 85 (Fla. 2nd DCA 1992), the Court recognized that “the test for determining the 
existence of this fiduciary relationship is a subjective one and hinges upon the client’s belief that 
he is consulting a lawyer in that capacity and his manifested intention is to seek professional 
legal advice.” Id. at 86. The Court did further state that “this subjective belief must . . . be a 
reasonable one.” Thus the “subjective belief test” must be a reasonable one and is only applied 
after a client consults with an attorney, and that only following a consultation, it is the belief of 
the client, and not the lawyer’s actions that determine whether a lawyer-client relationship has 
developed.  
 


Whether a client has paid the attorney for the services rendered (or to be rendered) is 
irrelevant to the issue of whether the attorney/client relationship has been established. Whether 
or not law firms have been technically retained or their fees paid is not determinative of whether 
the relationship began. The key issue is whether the law firms provided any form of legal 
service to/for the client. In Florida Bar v. K., 664 So.2d 925 (Fla. 1995), the Supreme Court 
stated “if a fee were required to establish an attorney-client relationship, a lawyer could never 
perform work pro bono for a client.” Id. at 927. 


 
A.        Prospective Client. 


 
SCENARIO - An attorney receives a telephone call from a person who is interested in the 


possibility of forming a client-lawyer relationship. Is that person a client? Does the attorney 
have any duties to that person? 
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ANSWER - MAYBE!  Rule 4-1.18 Duties to Prospective Client, effective May 22, 


2006, and as last amended on February 1, 2010, provides: 
 


a.         Prospective Client.  A person who discusses with a lawyer the possibility 
of forming a client-lawyer relationship with respect to a matter is a 
prospective client. RPC 4-1.18(a) 


 
b. Confidentiality of Information.  Even when no client-lawyer relationship 


ensues, a lawyer who has had discussions with a prospective client shall 
not use or reveal information learned in the consultation, except as rule 4- 
1.9 would permit with respect to information of a former client. 
 


c. Subsequent Representation. A lawyer subject to subdivision (b) shall not 
represent  a  client  with  interests  materially  adverse  to  those  of  a 
prospective  client  in  the  same  or  a  substantially  related  matter  if  the 
lawyer received information from the prospective client that could be used 
to the disadvantage of that person in the matter, except as provided in 
subdivision (d).  If a lawyer is disqualified from representation under this 
rule, no lawyer in a firm with which that lawyer is associated may 
knowingly undertake or continue representation in such a matter, except as 
provided in subdivision (d). 


 
d. Permissible    Representation.  When    the    lawyer    has    received 


disqualifying information as defined in subdivision (c), representation is 
permissible if: 


 
(1) both the affected client and the prospective client have informed 
consent, confirmed in writing; or; 
 
(2) the lawyer who received the information took reasonable measures to 
avoid exposure to more disqualifying information that was reasonably 
necessary to determine whether to represent the prospective client; and 
 


(i) the disqualified lawyer is timely screened from any participation 
in the matter and is apportioned no part of the fee therefrom; and 
 
(ii) written notice is promptly given to the prospective client. 


 
Note: The determination as to whether the attorney/client relationship exists 


requires an evidentiary hearing: 
  


1. Evidentiary hearing was required to determine whether there is a 
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dispute as to whether law firm represented petitioner in a matter 
that is substantially related to the instant case. Simon DeBartolo 
Group, Inc. vs. Bratley, 741 So.2d 1254 (Fla. 1st DCA 1999). 
 


2. Evidentiary hearing was required to determine whether meeting 
between plaintiff's counsel and defendants' representatives was a 
“job interview” which concerned only the lawyer's abilities to 
serve as their counsel in upcoming litigation, which would not 
require disqualification, or also included a discussion of legal 
matters involved in case, resulting in attorney-client relationship 
and thus an irrefutable presumption that confidences were 
disclosed, which would require disqualification. Boca Investors 
Group, Inc. vs. Potash, et al., 728 So.2d 825 (Fla. 3d DCA 
1999). 


 
 
 


The comments to the new Rule are instructive: 
 


                                              Comment 
 


Prospective clients, like clients, may disclose information to a lawyer, 
place documents or other property in the lawyer’s custody, or rely on the 
lawyer’s advice. A lawyer’s discussions with a prospective client usually 
are limited in time and depth and leave both the prospective client and the 
lawyer free (and the lawyer sometimes required) to proceed no further.  
Hence, prospective client should receive some but not all of the protection 
afforded clients. 


 
Not all persons who communicate information to a lawyer are entitled to 
protection under this rule. A person who communicates information 
unilaterally to a lawyer, without any reasonable expectation that the lawyer 
is willing to discuss the possibility of forming a client-lawyer relationship, 
is not a “prospective client” within the meaning of subdivision (a). 


 
It is often necessary for a prospective client to reveal information to the 
lawyer during an initial consultation prior to the decision about formation 
of a client-lawyer relationship. The lawyer often must learn such 
information to determine whether there is a conflict of interest with an 
existing client and whether the matter is one that the lawyer is willing to 
undertake.  Subdivision (b) prohibits the lawyer from using or revealing 
that information, except as permitted by Rule 4-1.9, even if the client or 
lawyer decides not to proceed with the representation. The duty exists 
regardless of how brief the initial conference may be. 
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In order to avoid acquiring disqualifying information from a prospective 
client, a lawyer considering whether to undertake a new matter should 
limit the initial interview to only such information as reasonably appears 
necessary for that purpose. Where the information indicates that a conflict 
of interest or other reason for non-representation exists, the lawyer should 
so inform the prospective client or decline the representation. If the 
prospective client wishes to retain the lawyer, and if consent is possible 
under rule 4-1.7, then consent from all affected present or former clients 
must be obtained before accepting the representation. 


 
A lawyer may condition conversations with a prospective client on the 
person’s informed consent that no information disclosed during the 
consultation will prohibit the lawyer from representing a different client in 
the matter.  See terminology for the definition of informed consent. If the 
agreement expressly so provides, the prospective client may also consent to 
the lawyer’s subsequent use of information received from the prospective 
client. 


 
Even in the absence of an agreement, under subdivision (c), the lawyer is 
not prohibited from representing a client with interests adverse to those of 
the prospective client in the same or a substantially related matter unless 
the lawyer has received from the prospective client information that could 
be used to the disadvantage of the prospective client in the matter. 


 
Under subdivision (c), the prohibition in this rule is imputed to other 
lawyers as provided in Rule 4-1.10, but, under subdivision (d)(1), the 
prohibition and its imputation may be avoided if the lawyer obtains the 
informed consent, confirmed in writing, of both the prospective and 
affected clients. In the alternative, the prohibition and its imputation may 
be avoided if the conditions of subdivision (d)(2) are met and all 
disqualified lawyers are timely screened and written notice is promptly 
given the prospective client. See Rule terminology (requirements for 
screening procedures). Paragraph (d)(2)(i) does not prohibit the screened 
lawyer from receiving a salary or partnership share established by prior 
independent agreement, but that lawyer may not receive compensations 
directly related to the matter in which the lawyer is disqualified. 


 
Notice, including a general description of the subject matter about which 
the lawyer was consulted, and of the screening procedures employed, 
generally should be given as soon as practicable after the need for 
screening becomes apparent. 
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The duties under this rule resume that the prospective client consults the 
lawyer in good faith.  A person who consults a lawyer simply with the 
intent of disqualifying the lawyer from the matter, with no intent of 
possibly hiring the lawyer, has engaged in a sham and should not be able to 
invoke this rule to create a disqualification. 


 
For the duty of competence of a lawyer who gives assistance on the merits of  
a matter to a prospective client, see Rule 4-1.1. For a lawyer’s duties when  
a prospective client entrusts valuables or papers to the lawyer’s care, see chapter  
5, Rule Regulating The Florida Bar. 
 


B.        Communication with Client. 
 


The client is a necessary participant in the Representation.  In order for the client to 
effectively participate in the Representation there must be reasonable communication between 
the Lawyer and the client.  Rule 4-1.4 governs communication: 


 
(a) Informing Client of Status of Representation.  A lawyer 
shall: 


 
(1) promptly inform the client of any decision or circumstance with 
respect to which the client’s informed consent, as defined in 
terminology, is required by these rules; 


 
(2) reasonably consult with the client about the means by which 
the client’s objectives are to be accomplished; 


 
(3) keep the client reasonably informed about the status of the 
matter; 


 
(4) promptly comply with reasonable requests for information; and 


 
(5) consult with the client about any relevant limitation on the 
lawyer’s conduct when the lawyer knows or reasonably should know 
that the client expects assistance not permitted by the Rules of 
Professional Conduct or other law. 


 
The “terminology” section of the Rules of Professional Conduct defines Informed 


Consent as: 
 


“the agreement by a person to a proposed course of conduct after 
the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to 
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the proposed course of conduct.” 
 
Rule 4-1.4(b) provides: 


 
4-1.4(b) Duty to Explain Matters to a Client.  A lawyer shall 
explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 
 
 


Practical Example: 


Florida Bar v. G., 153 So.3d 886 (Fla. 2014):  Respondent, Daniel Gary Gass, was hired by a 
married couple to represent them, and their family owned business, in several actions pending 
against them.  The most important of the cases was a civil case related to an outstanding debt the 
clients and their company owed to a third party. When Respondent was hired a default judgment 
had already been entered.  The clients were subpoenaed for a deposition duces tecum.  The clients 
informed Respondent of the subpoena, who advised them not to attend.  Subsequently, the court 
entered an order to show cause, holding the clients in contempt.  As purge, the clients could attend 
a subsequent deposition, which they did.  Respondent did not attend.  At the deposition, the clients 
produced some, but not all, of the documents requested.  Plaintiffs filed a second petition for order 
to show cause.  It was held that Respondent received the petition but did not inform the clients.  An 
order to show cause was entered requiring the clients to produce the remaining documents.  The 
order set a hearing and directed the clients to produce the documents five days prior. Again, 
Respondent received the order but did not inform the clients.  Neither the clients nor Respondent 
attended the hearing. Subsequently, two more orders to show cause were entered and personally 
served on the clients. Upon receipt of the orders, the clients sent a letter to Respondent’s secretary 
stating they believed they had provided all the necessary documents and inquired how to proceed.  
Respondent did not reply to the letter, but they spoke to the secretary who said Respondent was 
addressing the issue. The clients were eventually arrested and taken to jail by virtue of a capias and 
bench warrant. Respondent took action to secure their release.   


The Florida Supreme Court held that Respondent was guilty of violating: Bar Rule 4-1.3 which 
provides that a lawyer shall act with reasonable diligence and promptness in representing a client; 
Bar Rules 4-1.4(a)(3) and (a)(4) which require a lawyer to keep the client reasonably informed 
about the status of a matter and to promptly comply with the court’s request for information; and 
Bar Rules 4-8.4(d), which provides that a lawyer shall not engage in conduct in connection with the 
practice of law that is prejudicial to the administration of justice.  As a consequence for his actions, 
Respondent was given a one-year rehabilitative suspension.   


C.  Confidentiality. 
 


A lawyer has a duty to preserve the confidences and secrets of the client, and a lawyer shall 
not reveal information relating to representation of a client except under certain conditions. RPC 
4-1.6. Although Rule 4-1.6 addresses the confidentiality of a client’s information, even when no 
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client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client 
shall not use or reveal information learned in the consultation, except under certain conditions. 
RPC 4-1.18(b).  


 
Upon determination that a direct attorney/client relationship exists, the courts have 


recognized an irrefutable presumption that confidences were disclosed. See State Farm Mutual 
Auto Ins. Co.v. K.A.W., 575 So.2d 630 (Fla. 1991), Healthcare & Ret. Corp. of Am., Inc. v. 
Bradley, 944 So.2d 508, 509 (Fla. 4th DCA 2006); Gaton v. Heath Coal., Inc., 745 So.2d 510, 
511 (Fla. 3d DCA 1999). The determination as to whether an attorney/client relationship exists 
requires an evidentiary hearing. See Boca Investors Group, Inc. v. Potash, et al., 728 So.2d 825 
(Fla. 3d DCA 1999). See also Simon DeBartolo Group, Inc. v. Bratley, 741 So.2d 1254 (Fla. 1st 
DCA 1999) and Vick v. Bailey, 777 So.2d 1005 (Fla. 2d DCA 2000). For an excellent discussion 
of the history of the attorney/client privilege and its development and application in Florida, see 
Dean v. Dean, 607 So.2d 494 (Fla. 4th DCA 1992), rev. dism’d 618 So.2d 208 (Fla. 1993). 


 
At the initial consultation, the lawyer should explain to the client that all communications 


between the attorney and the client are confidential and will not be revealed by the attorney 
unless: 


A.        The client consents after disclosure to the client; 


 
 


B. Disclosure is necessary to prevent a client from 
committing a crime; 


 
C.        Disclosure is necessary to prevent death or  


  substantial bodily harm to another 
 


D. Disclosure is necessary to serve the client’s 
interest unless it is information the client 
specifically requires not to be disclosed; 


 
E. Disclosure is necessary to establish a claim or 


defense on behalf of the lawyer in a 
controversy between the lawyer and the client; 


 
F. Disclosure is necessary to establish a defense 


to a criminal charge or civil claim against 
the lawyer based upon conduct in which the 
client was involved; 


 
G. Disclosure is necessary to respond to allegations 


in any proceeding concerning the lawyer’s 
representation of the client; 
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H.        Disclosure is necessary to comply with the Rules 
of Professional Conduct (See rules  4-2.3, 4-3.3, 
and 4-4.1). 


 
It is essential that the client be counseled to be completely truthful to the attorney and that 


the client disclose all matters which may affect the attorney’s representation of the client. From 
the commencement of the representation the client must be aware that should the client fail to be 
candid with counsel that counsel will withdraw from the client’s representation. 


 
There are certain situations in which a lawyer’s disclosure of information may be 


mandatory. Any person who knows, or has reasonable cause to suspect that a child is abused, 
abandoned, or being neglected shall report it to the appropriate authorities. If a lawyer, during his 
communications with a client discovers, or has reasonable cause to suspect, that a child is being 
subject to abuse, abandonment, or neglect, the lawyer must disclose this information and alert the 
authorities regardless whether the communications were confidential as part of the lawyer-client 
relationship. See Fla. Stat. §39.201 – Mandatory Reports of child Abuse, Abandonment, or 
Neglect; Mandatory Reports of Death; Central Abuse Hotlines. 


 
Although the duty to report the abuse, abandonment, and neglect of children seems fairly 


straight forward, certain conflicts may arise, especially if the minor in question is one of your 
clients. That particular situation creates a conflict between protecting the minor’s welfare versus 
protecting the minor’s confidentiality as a client. The recent case of R.L.R. v. State speaks to that 
issue. R.L.R. v. State, 116 So.3d 570 (Fla. 3d DCA 2013). In that case, an attorney ad litem was 
appointed to represent a minor. The minor continuously attempted to avoid, and repeatedly ran 
away from, attempts to put him in DCF’s care. The whereabouts of the child were not known by 
anyone except his attorney, and the minor specifically requested that his attorney not divulge his 
location. The trial court ordered the attorney to reveal the minor’s location finding that disclosure 
was required “for the proper administration of justice.” Id. On appeal the trial court’s order was 
reversed. The 3rd DCA noted that while it was mindful to DCF’s commitment to the safety and 
well-being of children, there is still no exception, statutory or otherwise, to the attorney-client 
privilege in this matter. The court stated that the argument that there is an exception to the 
attorney-client privilege because the client may be a danger to himself would require the court to 
fashion a new exception to the rule regarding attorney client privilege; something the court stated 
was the function of the legislature or The Florida Bar. 


 
D.        Attorney as Counselor at Law. 


 
Each party in a dissolution of marriage will at some point experience two “divorces.” 


There is the legal dissolution of the marriage, which is effectuated through the entry of a final 
judgment by the Court, and there is the emotional divorce, whereby the client is able to confront 
closure of the marital relationship. The legal and emotional divorces rarely occur simultaneously. 
The lawyer, as counselor at law, must be sympathetic in communicating with an emotionally 
distraught client. When the lawyer is exposed to a client with deep emotional problems which 
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impair the client’s ability to make decisions and which hamper the lawyer’s ability to effectively 
represent the client, the lawyer must be able to recognize such a situation and should promptly 
refer the client to a qualified mental health professional. 


 
Similarly, the attorney may observe that a client’s judgment is impaired due to alcohol or 


substance abuse. Under such circumstances the attorney should recommend that the client seek 
appropriate counseling or treatment. 


 
One of the most difficult (yet often encountered) situations for the attorney to handle is 


the  unreasonable  client  who  takes  untenable  positions  and/or  wants  the  attorney  to  take 
vindictive action against the other spouse. In the case where the client seeks the attorney to take 
improper action, the ethical prohibition against an attorney pursuing frivolous actions for 
harassment purposes (RPC 4-3.1) should be explained to the client. If the client is unrelenting, 
withdrawal may be appropriate (See RPC 4-1.16(b)). In cases where the client is merely 
unreasonable, i.e. refuses to make a reasonable settlement offer, the attorney should advise the 
client of the economic impracticality of such a course of conduct. The lawyer may suggest that 
the client discuss the issue with family, friends, clergy or a mental health professional. If the 
client remains unreasonable, the attorney should document, in writing, the legal advice given and 
the client’s refusal to follow same. 


 
E.        Conflict of Interest/Former Client. 


 
When a conflict of interest is apparent, the attorney should refuse to undertake 


representation. RPC 4-1.9 provides that an attorney who has previously represented a client in a 
matter shall not thereafter: 


 
(a) represent another person in the same or a substantially related matter in 


which that person’s interests are materially adverse to the interests of the 
former client unless the former client consents after consultation; or 


 
(b) use information relating to the representation to the disadvantage of the 


former client except as these rules would permit with respect to a client 
or when the information has been generally known; or 


 
(c) reveal information relating to the representation except as these rules 


would permit or require with respect to a client. 
 


Applying the foregoing Rule to domestic relations cases, if the attorney previously 
represented the Husband and the Wife in a matter, the attorney is generally precluded from 
representing either spouse in a subsequent dissolution of marriage action, unless consent of the 
other spouse is secured. The burden is on the attorney to secure the necessary consent and the 
failure to seek disqualification by the former client does not relieve the attorney from this 
obligation or waive the conflict. See Florida Bar v. D., 731 So.2d 1237 (Fla. 1999), Florida Bar 
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v. W., 714 So.2d 381 (Fla. 1998), and Metcalf v. Metcalf, 785 So.2d 747 (Fla. 5th DCA 2001). 
 


F.        Representing Both Sides. 
 


At some point in the career of virtually every Family Law Practitioner, a client will 
appear and state “my spouse does not want to hire a lawyer and wants you to represent us both. 
It’s O.K. with me because we’ve practically worked everything out. You just need to draw up the 
agreement”. DON’T DO IT! Here’s why: 


 
1. A  lawyer  may  not  ignore  the  existence  of  potential  conflicts  of  interest  not 


apparent to his client. 
 
2.         Conflicts  of  Interest  may  be  as  subtle  as  “compromising  influences”  or 


“discordant interests;” yet same may not be ignored by the lawyer. 
 


3. A  lawyer  may  not  undertake  the  representation  of  clients  recognizing  the 
“possibility” that the lawyer’s judgment may be impaired or that the lawyer’s 
loyalty may be divided. 


 
4. A lawyer may not both arbitrate and advocate in the same proceeding. The mere 


possibility of the latter role precludes the undertaking of the former role. 
 
See Opinion 71-45 (REC), Professional Ethics of the Florida Bar.  


 
G.       Recommendation of Opposing Counsel. 


 
While not unethical, recommendation of opposing counsel has traditionally been 


discouraged. Claims of collusion, impairment of independent professional judgment and 
appearance of impropriety have been known to be raised against the recommending attorney by 
an opposing client who becomes dissatisfied with the representation received. Notwithstanding 
the fact that an attorney’s action is not in contravention of any specific Rule of Professional 
Conduct, it has long been the law in Florida that an attorney is bound to “avoid even the [mere] 
appearance of impropriety.” Colton v. State, 667 So.2d 341, 343 (Fla. 1st DCA 1995), (citing 
State v. Fitzpatrick, 464 So.2d 1185, 1188 (Fla. 1985) (Ehrlich, J., dissenting)), review denied 
by, Colton v. State, 670 So.2d 937 (Fla. 1996).  If your client approaches you and says that “my 
spouse does not know any attorneys and wants a recommendation” it is best to decline. If you 
feel obligated to make a recommendation, suggest that your client tell their spouse that The 
Florida Bar will provide a list of Board Certified Marital and Family Law attorneys upon request. 


 
H.       Attendance at Client Conferences by Friends or Family of Client. 
 
Often a client will bring a friend or family member to the initial conference or a 


subsequent meeting with the attorney. While this person may provide emotional support for 
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client, his or her presence at the conference destroys the attorney/client privilege. If subpoenaed, 
this person may be compelled to testify as to what was said during the conference. See Mobley 
v. State, 409 So.2d 1031 (Fla. 1982). The client may also be compelled to disclose what was 
said during the conference. The presence of an associate, paralegal, staff member of the attorney 
or other person working with the attorney on the case will not destroy the attorney/client 
privilege. VisualScene, Inc. v. Pilkington Bros., 508 So.2d 437 (Fla. 3d DCA 1987). 
Furthermore, sending third parties confidential emails between a client and an attorney can 
destroy the attorney/client privilege. See US v. Stewart, 287 F. Supp. 2d 461 (S.D.N.Y. 2003) 
(Martha Stewart waived the attorney/client privilege by sending  her daughter a copy of an e-mail 
earlier sent to her attorney, giving details regarding the sale of stock which was central to fraud 
charge).  


 
I.         Duty to Inquire Concerning Reconciliation. 


 
During the initial consultation, the attorney must inquire whether the marriage is 


“irretrievably broken,” and explain what that means to the client. This allegation is an essential 
element of every cause of action for dissolution of marriage. See Florida Statute §61.052 (2013). 
Should the attorney ascertain that the marriage may not be irretrievably broken it is appropriate 
for the attorney to discuss alternatives such as marriage counseling. (See comment to RPC 4-2.1). 


 
If there is a minor child of the marriage, a Trial Court may order either or both of the 


parties to consult with a “marital counselor, psychologist, psychiatrist, minister, priest, rabbi or 
any other person deemed qualified by the court and acceptable to the party or parties ordered to 
seek consultation” pursuant to Florida Statute §61.052(2)(b)(2013). 


 
If the marriage is not irretrievably broken, the attorney should be prepared to discuss with 


the client other alternatives to dissolution of marriage such as the statutory causes of action for 
alimony and child support unconnected with dissolution of marriage pursuant to Florida Statute 
§61.09 and §61.10 (2004). 


 
J.  Duty to Inform Client of Alternatives to Litigation. 


 
Under Rule 4-2.1 an attorney should inform a client of forms of dispute resolution that 


might constitute reasonable alternatives to litigation. 
 


K.       Sexual relationship with client. 
 


A client going through a dissolution of marriage proceeding is often in a precarious 
emotional state. The marital and family lawyer must recognize this and respond appropriately. 
RCP 4-8.4(i) governs sexual relationships with clients. R u l e  4-8.4(i) reads “[a] lawyer shall 
not…engage in sexual conduct with a client or a representative of a client that exploits or 
adversely affects the interests of the client or the lawyer-client relationship.” (See Amendments 
to the Rules Regulating the Florida Bar, 24 So.3d 63 (Fla. 2009). The  2009 amendments  to  
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RCP  4-8.4(i), which state that if the sexual conduct commenced after the lawyer-client 
relationship was formed it shall be presumed that the sexual conduct exploits or adversely affects 
the interests of the client or the lawyer-client relationship. The burden is on the lawyer to rebut 
this presumption by a preponderance of the evidence. The prohibition in this rule does not apply 
to a lawyer in the same firm as another lawyer representing the client if the lawyer involved in 
the sexual conduct does not personally provide legal services to the client and is prevented from 
accessing the file concerning legal representation. Id. For examples of inappropriate sexual 
conduct which were found to be in violation of RCP 4-8.4(i) and severe enough to warrant 
disbarment, see The Florida Bar v. S., 810 So.2d 893 (Fla. 2002); The Florida Bar v. S., 882 
So.2d 997 (Fla. 2004); and The Florida Bar v. T., 8 So.3d 1109 (Fla. 2009) (whereby the 
attorney was disbarred for a number of reasons including a sex-for-fees arrangement with the 
client). 


 
The prudent course for the marital and family practitioner to take is to totally abstain 


from any sexual relationship with the client during the time of the representation thereby 
preserving the attorney’s objectivity and avoiding the appearance of impropriety. 


 
L.        Termination of relationship with client. 


 
RPC 4-1.16(d) provides that: “Upon termination of representation, a lawyer shall take 


steps to the extent reasonably practicable to protect a client’s interest, such as giving reasonable 
notice to the client, allowing time for employment of other counsel, surrendering papers and 
property to which the client is entitled, and refunding any advance payment of fee or expense 
that has not been earned or incurred. The lawyer may retain papers and other property relating to 
or belonging to the client to the extent permitted by law.” 


 
V.        ATTORNEYS’ FEES. 
 


A.        The Retainer Agreement. 
 


RPC 4-1.5(e) provides: 
 
“When the lawyer has not regularly represented the client, the basis or rate of the fee and 


costs shall be communicated to the client preferably in writing, before or within a reasonable 
time after commencing the representation. A fee for legal services that is nonrefundable in any 
part shall be confirmed in writing and shall explain the intent of the parties as to the nature and 
amount of the nonrefundable fee. The test for reasonableness found in subdivision (b) applies to 
all fees for legal services without regard to their characterization by the parties.” 


 
Although the basis rate of the fee and costs shall be communicated with the client, there is 


no requirement that it be done in writing, there is really no good reason to have an oral fee 
agreement. Furthermore, the rule does not require the client to sign a fee agreement, but again, 
there is no good reason why the client should not acknowledge your contract in writing. To avoid 
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client renegotiation of your bill, your fee agreement should include a provision requiring the 
client to read all bills and to require the client to notify the firm, in writing and within a certain 
amount of time, of any problems with the bill. Placing the burden on the client to inform you of 
billing errors or disputes provides further protection against claims that the client was unaware of 
how expensive the litigation was, and claims that unnecessary or unauthorized work was 
performed. See Franklin & Marbing, P.A. v. Mascola, 711 So.2d 46 (Fla. 4th DCA 1998). 


 
B.        Reasonable vs. Excessive Fees. 


 
It is unethical for an attorney to charge and collect a clearly excessive fee or cost. See 


RPC 4-1.5(a). Recent decisions of Florida’s appellate courts have encouraged Family Law 
Practitioners to counsel their clients to keep from squandering their financial resources with 
vexatious litigation. Trial Judges have been instructed by the District Courts of Appeal to caution 
parties against expending money on needless or non-cost effective litigation. See Katz v. Katz, 
505 So.2d 25 (Fla. 4th DCA 1987); Kass v. Kass, 560 So.2d 293 (Fla. 4th DCA 1990); Wrona v. 
Wrona, 592 So.2d 694 (Fla. 2d DCA 1991); Florida Bar v. D., 769 So.2d 1027 (Fla. 2000); 
Walker v. Walker, 827 So.2d 363 (Fla. 2d DCA 2002); Donoff v. Donoff, 691 So.2d 1091 (Fla. 
4th DCA 1997); and Kasm v. Lynnel, 975 So.2d 560 (Fla. 2d DCA 2008).   


 
In Katz ,  the court noted that divorce cases “must be tried and resolved quickly, without 


needless and wasted motion” and that the parties should be afforded responsible direction so that 
their assets are not dissipated without good cause as the unrepresented children may see their 
college funds “vanish in a nightmarish plethora of motions, transcripts, and time sheets. Katz, 
505 So.2d 25 at 26. In Donoff, the Court likewise stressed its “disdain for excessive fees in 
dissolution of marriage cases” noting that the case had been “litigated to the point of absurdity.” 
Donoff, 691 So. 2d 1091 at 1093. The Second District also followed this line of reasoning in 
Dralus v. Dralus, 627 So.2d 505 (Fla. 2d DCA 1993) wherein the court sua sponte found that 
$21,000 in fees and costs was alarmingly excessive in light of marital assets of only about 
$109,000 the vast majority of which was the marital home and a pension plan, and where the 
parties financial resources were limited. The Third District Court of Appeal, in Travieso v. 
Travieso, 447 So.2d 940 (Fla. 3d DCA 1984), approved in part, quashed in part on other 
grounds, 474 So.2d 1184 (Fla. 1985), was among the first to sound the cry against the 
expenditure of attorney’s fees in dissolution of marriage actions that far outpaced the parties’ 
assets or abilities to pay. 


 
Attorneys’ fees and costs are being highly scrutinized by the courts. It is essential that the 


Family Law Practitioner be conscious throughout each stage of the litigation of the costs, 
expenses and attorneys’ fees which are incurred in representing the client. Upon application for 
fees, the Court will determine the reasonable number of hours spent and multiply same by a 
reasonable hourly rate (which the court will determine after consideration of the factors set forth 
in RPC 4-1.5(b)). 


 
However, in Rosen v. Rosen, 696 So.2d 697 (Fla. 1997), the Supreme Court stated that 
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in making an award of attorneys’ fees, a trial judge has “wide leeway” and is allowed to consider 
any factor necessary to provide justice and to ensure fairness between the parties. Thus, the 
“loadstar” is a starting point in determining a reasonable fee, but the Court is entitled to consider 
all of the circumstances surrounding the suit in awarding fees under F.S. §61.16. The Supreme 
Court also stated in Rosen that “in situations where a Court finds that an action is frivolous or 
spurious or was brought primarily to harass the adverse party, we find that the Trial Court has the 
discretion to deny a request for attorney’s fees to the party bringing the suit.” Id. at 701. 


 
In addition, attorney’s fees may be imposed against an attorney for bad faith conduct 


during the course of litigation. See Moakley v. Smallwood, 826 So.2d 221 (Fla. 2002). In 
Moakley, the Court held that absent a specific rule or statute authorizing the imposition of 
attorney’s fees as a sanction, a trial court could permissibly exercise its inherent authority to 
assess attorney’s fees against an attorney, if it made an express finding of bad faith conduct, 
supported by detailed factual findings describing the specific acts of bad faith conduct that 
resulted in the unnecessary incurrence of attorney’s fees. Id. at 227. However, such sanctions 
are considered appropriate only after giving the attorney notice and an opportunity to be heard.  
Id. See Also Franklin & Criscuolo v. Etter, 924 So.2d 947 (Fla. 3d DCA 2007). 


 
In Diaz v. Diaz, 727 So.2d 954 (Fla. 3d DCA 1998), the Husband rejected a generous 


and desirable marital settlement offer, and instead, insisted on litigating with no reasonable 
prospect of success.  Upon finding that the case was litigated in bad faith, the court, using its 
“inherent power,” awarded attorney’s fees against the Husband and his counsel. Id.  On appeal, 
the court specified that the trial court’s exercise of inherent authority to assess attorney’s fees 
against an attorney must be based upon an express finding of bad faith conduct and must be 
supported by detailed factual findings, which describe the specific acts of bad faith conduct that 
resulted in the unnecessary incurrence of attorneys’ fees. See Diaz v. Diaz, 826 So.2d 229 (Fla. 
2002). (Florida Supreme Court quashed portion of the judgment assessing attorneys’ fees against 
the former husband’s counsel, because the record did not support a finding of specific acts of bad 
faith against counsel). 
 


According to RPC 4-1.5(a), “a fee or cost is clearly excessive when: 
 
(1)       after review of the facts, a lawyer of ordinary prudence would be left with a 


definite and firm conviction that the fee or the cost exceeds a reasonable fee or cost for services 
provided to such a degree as to constitute clear overreaching or an unconscionable demand by 
the attorney; or 


 
(2)       the fee or cost is sought or secured by the attorney by means of intentional 


misrepresentation or fraud upon the client, a non-client party, or any court, as to either 
entitlement to, or amount of, the fee.” 


 
RCP 4-1.5(b)(1) sets forth a series of factors to be considered in determining a reasonable 


fee. Furthermore, RCP 4-1.5(b)(2), sets forth a list of factors to be considered as guides in 
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determining reasonable costs. These factors include, “(A) the nature and extent of the disclosure 
made to the client about costs; (B) whether a specific agreement exists between the lawyer and 
client as to the costs a client is expected to pay and how a cost is calculated that is charged to 
a client; (C) the actual amount charged by third party providers of services to the attorney; (D) 
whether specific costs can be identified and allocated to an individual client or a reasonable basis 
exists to estimate the costs charged; (E) the reasonable charges for providing in-house service to 
a client if the cost is an in-house charge for services; and (F) the relationship and past course of 
conduct between the lawyer and client.”  One thing to  note  is  that  this subsection expressly  
provides  that  when  the  parties  have  a  written  contract  in  which  the  method  is established 
for charging costs, the costs charged thereunder shall be presumed reasonable.  


 
In The Florida Bar v. C., 820 So.2d 891 (Fla. 2002), the Florida Supreme Court 


consolidated its review of two complaints filed by the Florida Bar, alleging that in two separate 
instances, an attorney had charged clients a clearly excessive fee. In the first instance, the lawyer 
charged a divorce client $3,340 for looking up some attorney addresses, sending out 14 form 
letters, and ultimately obtaining no results for his client. Id.  In the second instance, the attorney 
charged another client $11,080 for handling a simple estate. Id. In both instances, the Court 
found that the fees were clearly excessive and ordered 91-day suspensions, to run concurrently. 
Id. The attorney was further required to pay restitution to his clients, in the amount of the fee 
portion that was deemed clearly excessive, plus interest, before he could be reinstated to the 
practice of law. Id. 


 
C.        Contingency Fee Agreements. 


 
Contingency fee agreements are prohibited “in a domestic relations matter, the payment 


or amount of which (fee) is contingent upon the securing of a divorce (dissolution of marriage) 
or upon the amount of alimony or support, or property settlement in lieu thereof” (See RPC 4-
1.5(f)(3)(A)).  A comment to the Rule approved in 2006 provides that: 


 
“This provision does not preclude a contract for a contingent fee 
for legal representation in connection with the recovery of post- 
judgment balances due under support, alimony or other financial 
orders because such contracts do not implicate these same policy 
concerns.” 


 
In King v. Young, Berkman, Berman & Karpf, P.A., 709 So.2d 572 (Fla. 3d DCA 


1998), the Court held that a law firm’s retainer agreement that expressly made a portion of the 
attorneys’ fee to be charged by the firm contingent upon the results to be obtained, was void and 
unenforceable in its entirety. The Court did state, however, that “when a fee agreement between 
attorney and client fails to comply with the Rules Regulating the Florida Bar, the attorney is 
entitled to recover (for its services) on the basis of quantum meruit.” Id. 
 


The attorneys’ fee in a dissolution of marriage action may be made contingent upon the 
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Court ordering the opposing spouse to pay the fee. (See Professional Ethics of the Florida Bar 
Opinion 87-3). 


 
One thing to note is that as Florida has abolished interspousal immunity, tort claims are 


being filed in dissolution of marriage actions. Some attorneys may be tempted to take these tort 
claims on a contingency fee basis. To be able to do so, a written fee agreement, prepared in 
accordance with RPC 4-1.5(f)(4), is required. Oral contingency fee agreements are unethical per 
se. 


 
D.        Nonrefundable Retainer Fees. 


 
Although there is no requirement that a fee agreement be done in writing, Rule 4-1.5(e) 


requires that any nonrefundable fee shall be confirmed in writing and explain the intent of the 
parties as to the nature and amount of the nonrefundable fee. One thing to note though is that the 
client does not have to sign the writing explaining nonrefundable fees. It is sufficient for a lawyer 
to send a letter to the client outlining nonrefundable fees. See Comment to RPC 4-1.5. 


 
An agreement between an attorney and a client for the payment of a nonrefundable 


retainer or minimum fee for representation will generally be enforced. RPC 4-1.5(d). See also 
Bain v. Weiffenbach, 590 So.2d 544 (Fla. 2d DCA 1991). The exception is where the amount in 
question is clearly excessive. RPC 4-1.5(a). Illustrative is the comment to RPC 4-1.16 which 
provides: 


 
Upon termination of representation, a lawyer should refund to the 
client any advance payment of a fee that has not been earned.  This 
does not preclude a lawyer from retaining any reasonable 
nonrefundable fee that the client agreed would be deemed earned 
when the lawyer commenced the client’s representation. 


 
E.             Division of Fees Between Lawyers of Different Firms. 


 
RPC 4-1.5(g) permits the division of legal fees between lawyers of different firms only 


where the total fee is reasonable and the division is in proportion to the services performed by 
each lawyer; or by written agreement with the client in which each lawyer assumes joint legal 
responsibility for the representation and agrees to be available for consultation with the client 
and the agreement fully discloses that a division of fees will be made and the basis upon which 
the division of fees will be made. 


 
F.        Unit Billing. 


 
Unit billing is a practice where an attorney bills a predetermined number of minutes for a 


given task. This practice has been disapproved by the Third District Court of Appeal in the cases 
of Hollub v. Clancy, 706, So.2d 16 (Fla. 3d DCA 1997), Browne v. Costales, 579 So.2d 161, 
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162 (Fla. 3d DCA), rev. denied, 593 So.2d 1051 (Fla. 1991) and Nickerson v. Nickerson, 608 
So.2d 835 (Fla. 3d DCA 1992), rev. denied, 621 So.2d 432 (Fla. 1993) and by the Fourth 
District Court of Appeal in the case of Carlson v. Carlson, 639 So.2d 1094 (Fla. 4th DCA 
1994). Because Unit billing fails to give regard for actual time spent on true legal work, it creates 
an “excessive fee” under RPC 4-1.5(a). See also Florida Bar v. R., 574 So.2d 60 (Fla. 1990), 
cert. denied, R. v. Florida Bar, 502 U.S. 811 (S. Ct. 1991). 


 
G.       Additional Fees. 


 
A provision in a fee agreement which provided for a potential “additional fee” after the 


Final Judgment was entered was rejected by the Second District Court of Appeals in May v. 
Sessums & Mason, 700 So.2d 22 (Fla. 2d DCA 1997), pet. for rev. den. 705 So.2d 571 (Fla. 
1998), because the fee agreement was drafted in a manner whereby the obligation to pay 
additional fees was permissive, not mandatory. The Court in May did not express “approval or 
disapproval” for this type of fee arrangement, and extreme caution should be used in drafting any 
provision for an “additional fee.” Id. at 22. Further, the total fee must not be an “excessive fee” 
under RPC 4-1.5 (a). For a discussion concerning so called “bonus” provisions in retainer 
agreements, see King v. Young, Berkman, Berman & Karpf, 709 So.2d 572 (Fla. 3d DCA 
1998), rev. denied, Young, Berkman, Berman & Karpf, v. King, 725 So.2d 1111 (Fla. 1998). 
 


While it is ok to accept small, token gifts, such as holiday gifts, from clients, a lawyer 
should not accept substantial gifts from a client. Under Rule 4-1.8(c) a lawyer shall solicit not 
any substantial gift from a client unless the lawyer (or other recipient of the gift) is related to, or 
maintains a “close familial relationship” with the client. RPC 4-1.8(c).  


 
H.       Interest. 


 
An attorney may charge a client a lawful rate of interest on overdue (liquidated) fees or 


costs so long as there is either 1) a written agreement with the client authorizing the attorney to 
charge interest or, 2) reasonable prior notice furnished to the client that interest is to be charged. 
The Florida Bar Ethics Committee determined sixty (60) days to constitute reasonable notice.  
See Ethics Opinions 86-2 and 71-26. Caution should be exercised as cumulative charges which 
exceed the legal limits are both illegal and improper. See Florida Bar v. Dunagan, 565 So.2d 
1327, (Fla. 1990), where a sixty (60) day suspension was imposed for charging interest on a 
cumulative basis rather than just on the underlying principal. 


 
I.         Payment of Fees and Costs from Third Party. 


 
Governed by RPC 4-1.8(f). 
 
SCENARIO: Your client is the impecunious spouse, however her parents are willing to 


foot the bill. Can the Lawyer accept payment from mom and dad? 
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ANSWER: Only under the following circumstances: 
 


  (1) The client gives informed consent; 
 
(2)       There is no interference with the Lawyer’s independence of professional 


Judgment or with the client-lawyer relationship; and 
 


(3)       Information relating to representation is protected as required by Rule 4- 
1.6 (Confidentiality of Information). 
 


A lawyer is prohibited from permitting the person paying for lawyer’s services to direct or 
regulate the lawyer’s professional judgment without the consent of the client. RPC 4-5.4(d).  


 
A lawyer must also be aware of potential conflicts of interest that may arise between a 


client and a payor. In such a situation, a lawyer must follow RPC 4-1.7 which notes that a 
conflict of interest exists if there is significant risk that the lawyer’s representation of the client 
will be materially limited by the lawyer’s own interest in the fee arrangement or by the lawyer’s 
responsibilities to the third-party payer. The attorney may only continue the representation with 
the written informed consent of the affected clients. See Comment to RPC 4-1.7. 


 
VI.      COMMUNICATION WITH ADVERSE PARTY. 
 


While it is preferable that an attorney represent the adverse spouse, nothing in either the 
Florida Statutes or in Florida case law requires that an adverse spouse be represented by counsel, 
and he or she may represent his or her own self. A person is considered unrepresented “unless the 
opposing lawyer knows of or has been provided with, a written notice of appearance.” RCP 4-
4.3(b). 


 
How does the attorney deal with an adverse party who is not represented by counsel? 


When a client’s spouse calls stating that he or she is representing his or herself, this is a “red 
alert” situation.  It is essential that the attorney define his or her role to the unrepresented person 
as the attorney for that person’s spouse only. The only permissible advice that may be given to 
an unrepresented person is to obtain counsel. If at all possible, the advice to obtain counsel 
should be given in writing to the unrepresented person. If an unrepresented spouse asks for the 
attorney’s opinion on any matter relating to the pending proceedings, or for an explanation of the 
law, the attorney must decline comment. By refraining from responding to the unrepresented 
spouse’s inquiries, the attorney insures that the unrepresented spouse is not relying, knowingly or 
unknowingly, on the statements of the attorney. 


 
Rule 4-4.3 of the RPC provides that “In dealing on behalf of a client with a person who is 


not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. 
When   the   lawyer   knows   or   reasonably   should   know   that   the   unrepresented   person 
misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to 
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correct the misunderstanding.” 
 
When a case is settled, and a client’s spouse is unrepresented, the Agreement should be 


mailed to the unrepresented spouse with a letter stating that the Agreement should be taken to an 
attorney for a complete review and explanation of its contents. To avoid possible future claims 
that the Agreement was a product of coercion, duress or undue influence, the letter to the 
unrepresented spouse should also require that the Agreement be executed by the unrepresented 
spouse somewhere other than the office of the attorney for the represented spouse. 


 
When a case is contested, the attorney must continue to exercise sound professional 


judgment in communicating with the opposing party who chooses self-representation. In Florida 
Bar v. Uhrig, 666 So.2d 887 (Fla. 1996), an attorney who wrote “an insulting and highly 
unprofessional letter” to an opposing party in connection with a post-judgment child support 
proceeding was disciplined with a public reprimand. The letter violated Rule 4-8.4(d) of the RPC 
which prohibits an attorney from engaging in conduct prejudicial to the administration of justice. 
Objectionable conduct under this Rule includes conduct which knowingly, or through callous 
indifference, is calculated to disparage, humiliate or discriminate against litigants, on any basis. 


 
As  a  general  rule,  an  attorney  may  not  communicate  about  the  subject  of  the 


representation with a person who the attorney knows is represented by counsel, absent consent of 
the other attorney. See RPC 4-4.2. It is your duty to ask an unrepresented spouse whether they 
have sought counsel prior to any communication. If they answer yes, communication must cease 
and must be directed only to their attorney. 


 
VII.     PROFESSIONALISM. 


 
A.        Duty to Expedite Litigation. 


 
Scenario: The Trial Judge has entered a temporary support Order extremely favorable 


(financially) to the client, such that the client is “in no hurry” to get divorced. 
 


Issue: Whether the lawyer may delay the case so the client may reap the benefits of the 
temporary support Order? 


 
Answer: Rules Regulating the Florida Bar: RPC 4-3.2 provides that “A lawyer shall 


make reasonable efforts to expedite litigation consistent with the interests of the client.” The 
Comment to the Rule provides, “Realizing financial or other benefit from otherwise improper 
delay in litigation is not a legitimate interest of the client.” 


 
B.        Duty to the Court. 


 
One of the most troublesome situations a lawyer can be confronted with is what to do 


when a client tells the lawyer that he or she intends to lie (give false testimony) to the Judge or 
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adverse party’s lawyer. Sometimes the attorney does not know about the false testimony until 
after the client utters same. In either case, it is essential that the attorney take appropriate 
“remedial measures.” 


 
RPC 4-3.3, CANDOR TOWARD THE TRIBUNAL, provides: 
 
(a) False Evidence; Duty to Disclose. A lawyer shall not knowingly: 


 
(1) make a false statement of fact or law to a tribunal or fail to correct a false 


statement of material fact or law previously made to the tribunal by the 
lawyer; 


 
(2) fail to disclose a material fact to a tribunal when disclosure is necessary to 


avoid assisting a criminal or fraudulent act by the client;  
 


(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or 


 
 
 


(4) offer evidence that the lawyer knows to be false. A lawyer may not offer 
testimony that the lawyer knows to be false in the form of a narrative unless 
so ordered by the tribunal. If a lawyer, the lawyer’s client, or a witness 
called by the lawyer has offered material evidence and the lawyer comes to 
know of its falsity, the lawyer shall take reasonable remedial measures 
including, if necessary, disclosure to the tribunal. A lawyer may refuse to 
offer evidence that the lawyer reasonably believes is false. 


 
When the client states to the lawyer that he or she intends to give false testimony, the 


attorney must counsel the client not to do so. If that fails, the attorney should seek to withdraw 
from representing the client. When he actually gives false testimony, the attorney must 
remonstrate with the client confidentially, and counsel the client to recant the false testimony. If 
that fails, the attorney should seek to withdraw from representing the client if that will remedy 
the situation. If the withdrawal by the attorney from the client’s representation will not remedy 
the situation, and the attorney determines that disclosure is the only way to avert a fraud on the 
Court, the attorney should make disclosure to the court. It is then for the Court to determine what 
should be done. See Comment to RPC 4-3.3. 


 
If the attorney knowingly permits a witness to offer false testimony, the attorney will be 


subject to discipline. See Florida Bar v. C., 794 So.2d 1278 (Fla. 2001), where an attorney 
was suspended from the practice of law for a period of one year when the attorney knowingly 
permitted the witness to offer false testimony to the Court; the Court noted, however, that absent 
any aggravating or mitigating factors, disbarment is the presumptive sanction for knowingly 
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presenting false testimony in judicial proceedings. The rule essentially places the duty on the 
lawyers to screen witnesses and avoid specific areas of testimony which he knows will involve 
mistruths to the court. The lawyer has this duty regardless of the client’s wishes. See Comment to 
RPC 4-3.3.   


 
Further, if the attorney himself offers false testimony to a tribunal, the attorney will be 


subject to discipline.  See Florida Bar v. L., 774 So.2d 675 (Fla. 2000), where an attorney was 
suspended for ninety-one (91) days for intentionally misrepresenting to a judge, on two separate 
occasions, the reason he was unable to attend a deposition. Other recent examples include The 
Florida Bar v. A., 60 So.3d 1016 (Fla. 2011) (where an attorney was disbarred for knowingly 
making false statements to a Judge and the Florida Bar representatives regarding his conduct in a 
class action representation); The Florida Bar v. H., 84 So.3d 292 (Fla. 2012) (where the 
Supreme Court upheld a 91 day suspension from the practice of law, as well as imposition of 
one-year probation because the lawyer for telling the court that he made certain business records 
available to a tenant in a commercial tenant dispute when he had in fact denied the tenant access 
to those records); The Florida Bar v. K., 99 So.3d 918 (Fla. 2012) (where the attorney was 
suspended from the practice of law for one year for making false and misleading statements in 
sworn testimony that she specialized in family law and further disparaging client and revealing 
confidential information). 


 
Similarly, RPC 4-3.4(a) provides that “ [a] lawyer shall not ... unlawfully obstruct another 


party’s access to evidence or otherwise unlawfully alter, destroy, or conceal a document or other 
material  that  the  lawyer  knows  or  reasonably  should  know  is  relevant  to  a  pending  or  a 
reasonably foreseeable proceeding; nor counsel or assist another person to do any such act.”  In 
The Florida Bar v. F., 818 So.2d 477 (Fla. 2002), a sixty day suspension, followed by one 
year of probation, was found to be appropriate discipline where an attorney knowingly and 
intentionally removed and concealed an exhibit at a deposition, that was relevant to the case and 
was foreseeable as trial evidence. 


 
 Some practical examples: 


 In Florida Bar v. D., 160 So.3d 838 (Fla. 2015), Respondent, Zana Holley Dupee, 
represented the wife in a dissolution action filed by her client’s husband.  Respondent’s client had a 
credit union account in her name only with $480,000 in it.  After the action was filed and after 
meeting with Respondent for representation, the client withdrew the funds, closed the account, and 
had the credit union issue her a check for $482,980.46, payable to “Parenting Education Charitable 
Trust.”  Respondent had suggested the name, knowing that no such charitable trust existed.  During 
the litigation, the husband’s attorney served on Respondent a request for production and standard 
family law interrogatories. After husband’s attorney was forced to file a motion to compel, 
Respondent finally answered, but did not include the check the wife had yet to deposit. The 
husband’s attorney took the wife’s deposition and elicited questions regarding money the husband 
had given to the wife during the marriage. The questioning brought out testimony the wife had 
withdrawn money from the account where that money was held along with other money and had 
issued a check for charity. The wife claimed she could not remember if the amount was less than 
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$200,000.  Shortly thereafter, the Respondent filed a corrective financial affidavit that disclosed the 
wife’s checking account had a balance of $437,422.04. After final judgment was entered, the 
husband was allowed to enter the marital home to collect various items including a coin collection.  
However, the former wife had removed the coins and given them to Respondent to prevent the 
husband from having them.  Respondent did not admit that she had the coins until she was ordered 
to produce them in a post-judgment contempt proceeding.   


Based on her conduct regarding the wife’s financial affidavit and interrogatory answers, the 
Respondent was found guilty of: (1) rule 3-4.3 (unlawful and dishonest acts are a cause for 
discipline); (2) rule 4-3.3(a) (making or failing to correct a false statement of material fact made to 
a tribunal); (4) rule 4-4.1 (making a false statement or failing to disclose a material fact); (5) rule 4-
8.4(a) and (c) (a lawyer shall not violate the Rules of Professional Conduct or do so through the 
acts of another and shall not engage in conduct involving dishonesty, fraud, deceit, or 
misrepresentation).  Based on her conduct regarding the husband’s request for production, the 
Respondent was found guilty of violating rule 4-3.4(a) (concealing or obstructing the opposing 
party's access to evidence) and rule 4-3.4(c)-(d) (disobeying the rules of the tribunal and failure to 
produce records or documents in response to discovery).  Based on her conduct regarding the 
wife’s deposition testimony, Respondent was found guilty of violating ]  rule 4-
3.3(a)(1) and (b) (failing to take remedial action to correct the false deposition testimony) and rule 
4-3.4(b) (assisting in the giving of false testimony).  Based on her conduct regarding the receipt of 
the coins, Respondent was found guilty of misconduct for violation of rule 5-1.1(e)-(f) (failure to 
give notice of receipt of property held in trust).  Respondent was suspended from the practice of 
law for one year.   


 Then, in Florida Bar v. C., 157 So.3d 283 (Fla. 2015), the Respondent, Mark Cohen, was 
hired to represent a criminal client at a resentencing hearing. The resentencing hearing was 
scheduled for March 28, 2012. The Notice of Hearing was sent to Respondent on March 15 and 
Respondent received the notice on March 19. That same day, Respondent filed a “Motion to 
Continue Resentencing Hearing and Notice of Unavailability” asserting that the notice was not 
reasonable as he did not have adequate time to prepare, and also that he was unavailable on the date 
of the resentencing hearing.  Respondent did not state whether the state was in agreement with the 
continuance, did not submit a copy of the motion to the judge, and did not set the motion for 
hearing.  Respondent did not appear at the hearing. All other parties appeared. The Florida 
Supreme Court found Respondent guilty of violating Bar Rule 4-1.3, which provides that a lawyer 
“shall act with reasonable diligence and promptness in representing a client”, and Bar Rule 4-8.4(d) 
which provides that a lawyer shall not “engage in conduct in connection with the practice of law 
that is prejudicial to the administration of justice.”  As a sanction, Respondent was ordered to 
receive a public reprimand and suspended from the practice of law for ten days.  


 Florida Bar v. M., 157 So. 3d 1020 (Fla. 2015):  Respondent, Jose Carlos Marrero, was the 
President and registered agent of Weston Professional Title Group, Inc. On December 13, 2005, 
Respondent accepted a $200,000 check from a client that Respondent told the client was to be used 
for a second mortgage loan by the borrowers. The evidence demonstrated that Respondent 
deposited the $200,000 check into his escrow account on December 15 and disbursed the funds the 
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funds to the borrowers the next day.  The borrowers had not signed any agreements.  Respondent 
did not create the mortgage and note until three weeks after the funds had been distributed.  As 
such, the lender’s interests were not protected.  Additionally, in the “second mortgage” Respondent 
had listed as collateral for the loan. However, when the note and mortgage were finally drafted in 
January the borrowers had no ownership interest in the property listed as collateral as they did not 
purchase the property until six days later. After purchasing the property, the borrowers stopped 
making payments on the loan. The Court found Respondent guilty of three violations of rule 4-
8.4(c):  (1) “by drafting, executing, and witnessing a mortgage loan document containing the 
misrepresentation that the borrowers had the legal authority to encumber the property”; (2) “due to 
his deliberate omissions and knowing failures to report important information to [the] lender”; (3) 
Respondent also violated his fiduciary responsibilities to the bank who performed the closing.  The 
Court found Respondent guilty of one violation of rule 5-1.1(b), which provides that “[m]oney or 
other property entrusted to an attorney for a specific purpose . . . is held in trust and must be 
applied only to that purpose.”  The Court referred the matter to the referee to hold a hearing to 
consider the appropriate sanctions. 


 In Florida Bar v. M., 192 So.3d 23, (Fla. 2016), the follow up case to Florida Bar v. M., 
157, So. 3d 1020 (Fla. 2015), the referee held the hearing to determine appropriate sanctions. 
The referee recommended a ninety (90) day suspension, combined with a three (3) year 
probationary period to follow, payment of costs in the amount of $11,573.24, and the completion 
of certain rehabilitative classes.  The Supreme Court did not follow the recommendations of the 
referee, and instead held that Mr. Marrero should be suspended from the practice of law for a 
period of three (3) years, and obligated to pay the costs.  In making her recommendation, the 
referee considered three (3) standards – 4.12, 4.52 and 7.2 – that address the improper handling 
of client property, lack of competence, and violating duties owed as a professional. The referee 
additionally considered 5.11(f) providing that disbarment is appropriate when a lawyer 
intentionally lies, deceives, or misrepresents so that it seriously and negatively reflects on the 
attorney’s fitness as a lawyer.  The Supreme Court found that the referee considered the correct 
standards, but believed the actions of Mr. Marrero were serious enough to warrant the three (3) 
year suspension, and proof of rehabilitation at the end of the three (3) year period of suspension. 
 


C.        Duty to Maintain Professional Conduct. 
 


In a contested dissolution of marriage action the advocates must be especially cautious to 
conduct themselves at all times in a manner which promotes the dignity of the profession. When 
an attorney has become emotionally involved in the client’s cause, in the pursuit of a just result, 
it is appropriate that the attorney stand back and reassess the situation. If what the attorney has 
perceived as zeal is actually “hard ball” or “sharp practice” then the client, the Court and the 
profession all suffer. An attorney should always be in control of his or her own emotions and 
should treat the opposing counsel, all parties, and the court with dignity and respect. See State 
Industries, Inc. v. Jernigan, 751 So.2d 680 (Fla. 5th DCA 2000), (citing Florida Bar v. M., 699 
So.2d 1357 (Fla. 1997)). Other recent examples from case law include: The Florida Bar v. T., 
944 So.2d 219 (Fla. 2006) (suspending attorney who grabbed medical records from opposing 
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counsel and berated a hospital employee, which led the hospital to call security); The Florida 
Bar v. R., 40 So.3d 35 (Fla. 2010) (where lawyer was suspended because, during a videotaped 
deposition, he yelled at opposing counsel, attempted to run around a table towards opposing 
counsel, and tore up and threw an exhibit sticker at opposing counsel). Despite all the emphasis 
placed on maintaining professional conduct while engaging in the practice of law, some lawyers 
seem to never learn and their actions result in their suspensions from the bar. A lawyer was 
suspended for two years as a result of his professional misconduct See The Florida Bar v. N., 
132 So.3d 77 (Fla. 2013) (where the a two-year suspension and public reprimand was imposed 
against a lawyer who was found guilty of violating RPC 4-3.5 and 4-8.4 for making false and 
reckless statements and due to his combative demeanor and unprofessional behavior towards the 
judges and opposing counsel). 


 
An attorney must never intentionally deceive opposing counsel or the Court. (See RPC 4- 


4.1). When an attorney acts in an uncooperative or discourteous manner, the result almost always 
is increased litigation costs. 
 


Members of The Florida Bar are held to the highest ethical standards. There is no place 
for bigotry or discrimination within our profession. Rule 4-8.4(d) of the RPC prohibits an 
attorney from engaging in conduct in connection with the practice of law that is prejudicial to the 
administration of justice including conduct which knowingly, or through callous indifference, 
disparages, humiliates or discriminates against litigants, jurors, witnesses, court personnel, or 
other lawyers on any basis, including, but not limited to, on account of race, ethnicity, gender, 
religion, national origin, disability, marital status, sexual orientation, age, socioeconomic status, 
employment, or physical characteristic. See also Florida Bar v. N., 734 So.2d 393 (Fla. 
1999), where an attorney was disciplined for making “inappropriate, frivolous, disparaging 
and/or disrespectful remarks concerning opposing counsel.” 


 
D.        Duty to Litigate in Good Faith. 


 
An attorney must not file pleadings or motions in bad faith. Rule 2.515(a) of the Florida 


Rules of Judicial Administration provides that an attorney’s signature on a pleading or paper 
constitutes a “certificate” by that attorney that to the best of the attorney’s knowledge, 
information and belief that there is good ground to support it and that it has not been filed for 
delay purposes. The Rule further provides for the striking of a pleading or a paper which is filed 
with the intent to defeat the purpose of the Rule. 


 
In Patsy v. Patsy, 666 So.2d 1045 (Fla. 4th DCA 1996), the Court affirmed a trial court’s 


order taxing attorney’s fees and costs against an attorney for filing a motion in bad faith, citing 
the court’s “inherent power” to do so.  Accordingly, counsel must make every effort to assure 
that all motions filed have a tenable legal and factual basis and are filed in good faith so as to 
avoid incurring such a sanction.  See also Smallwood v. Perez, 735 So.2d 495 (Fla. 3d DCA 
1999), rev. denied Smallwood v. Perez, 735 So.2d 1287 (Fla. 1999), Sanchez v. Sanchez, 435 
So.2d 347, 350 (Fla. 3d DCA 1983), and Emerson Realty Group, Inc. v. Shanze, 572 So.2d 
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942 (Fla. 5th DCA 1990). 
 


The Court’s “inherent power” was the basis for affirming a lower tribunal’s order taxing 
attorneys’ fees and costs against an attorney who failed to attend a court-ordered mediation 
session and who told his clients that they did not have to attend. David S. Nunes, P.A.   v. 
Ferguson, 703 So.2d 491 (Fla. 4th DCA 1997). Although the Court has “inherent power” to tax 
attorney’s fees and costs against an attorney who acted in bad faith, the Court must expressly find 
that there was vexatious conduct or bad faith litigation. See Hallac v. Hallac, 88 So.3d 253 (Fla. 
4th DCA 2012) (the DCA found that the trial court abused its discretion in awarding attorney’s 
fees holding that the refusal to settle the case in and of itself cannot be the basis for an award of 
attorney’s fees against the refusing party. There must be vexatious conduct or bad faith 
litigation); Diaz v. Diaz, 826 So.2d 229 (Fla. 2002) (where the Supreme Court quashed a trial 
court’s order awarding attorney’s fees noting that despite a general finding of bad faith conduct, 
the record did not support a finding of specific acts of bad faith against counsel, and the lawyer’s 
failure to force his or her client to settle a colorable claim does not amount to “bad faith” 
justifying the imposition of attorney’s fees against the attorney). 


 
 In Florida Bar v. P., 153 So.3d 894 (Fla. 2014), the Florida Bar filed a petition in which 
they asserted facts and presented an affidavit that established that “restrictions on respondent’s 
privilege to practice law are necessary for the protection of the public.”  On June 9, 2014, the Court 
issued an order to show cause why the Court should not find that Respondent had abused the legal 
system process.  Respondent filed a response to the order to show cause in which he argued that all 
of his filings and proceedings were presented in good faith and that he is remorseful.  However, the 
Court found that his response to the order to show cause contained the same meritless arguments 
Respondent had presented numerous times. Thus, the Court found that Respondent engaged in 
vexatious conduct in violation of Rules Regulating the Florida Bar 3-7.17.  The Florida Supreme 
Court instructed the Clerk of Court to reject any future pleadings, petitions, motions, documents or 
other documents from Respondent in response to Respondent’s repeated and vexatious filings.  
Respondent may have counsel file on his behalf if counsel believes the proceeding has merit and 
can be brought in good faith.  


 And, in Florida Bar v. R., 169 So.3d 1155 (Fla. 2015), Respondent, Erwin Rosenberg, was 
hired to represent several businesses being sued for breach of contract. Prior to Respondent’s 
appearance, the plaintiffs had filed a request to produce.  Several months after the clients had not 
complied, the court entered an order granting the plaintiff’s motion to compel.  The clients did not 
comply with this order. The court denied the plaintiff’s motion for contempt and ordered the clients 
to produce the documents within 5 days. In March 2007, plaintiffs filed a motion to compel 
production, for contempt, and for sanctions. A hearing was held in April where Respondent 
objected to the request to produce, arguing that the documents were not reasonably calculated to 
lead to admissible evidence.  The objection was overruled, the motion to compel was granted and 
the clients were ordered to comply within 15 days.  The next month, Respondent filed a motion for 
hearing, protective order, request for in camera inspection, and a stay for appellate certiorari 
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review.  Respondent asserted that the documents contained trade secrets or confidential business 
information.  After a hearing, the judge denied Respondent’s Motions and overruled the objections.  
In June 2007, plaintiffs filed their 5th motion to compel production of documents and motion for 
contempt and sanctions. At a hearing on the motion, Respondent argued that he had produced some 
of the documents requested and he alleged he produced all that his clients had given him.  The 
judge granted the plaintiff’s motion and ordered the documents produced within eight days, and the 
failure to do so could result in striking of Respondent’s pleadings.  After the hearing Respondent 
filed a response to the request for production in which he objected to production on the grounds 
that the request was overbroad and burdensome, and would violate trade secrets and business 
confidentiality.  Plaintiffs filed another motion to compel and for sanctions which was granted.  An 
evidentiary hearing was ordered on an order to show cause why Respondent should not be 
sanctioned for his bad faith conduct.  Respondent withdrew from representation.  Following the 
order to show cause hearing, the judge entered an “Order Imposing Attorney’s Fees for Bad Faith 
Conduct.”   


The Florida Supreme Court found that Respondent was guilty of violating Bar Rules 4-1.1, 
for failure to act competently on behalf of his clients; 4-3.4(d) for failure to comply with circuit 
court orders compelling production; and 4-8.4(d) because his failure to comply with said orders 
was detrimental to the administration of justice.  The Court found that a one year suspension from 
the practice of law was appropriate.   


E.        Conduct by Counsel Unconnected with the Practice of Law. 
 


This can essentially be viewed as the duty to live in good faith. Attorneys must act 
professionally and ethically in their personal (as differentiated from their professional) lives. 
Certain conduct reflects adversely on an attorney’s fitness to practice law. A lawyer shall not 
commit any criminal act or other offenses including dishonesty, fraud, the willful failure to file 
an income tax return, improperly influence a government agency or official to achieve results, 
offenses involving violence, engaging in sexual conduct with a client, or causing serious 
interference with the administration of justice. Much of this conduct may not have an adverse 
effect on one’s ability to practice law, but the conduct does speak to the moral fitness and 
professionalism of the attorney who is to hold him/ herself to the highest moral and professional 
standards. 


 
Offenses of Domestic Violence are considered to be conduct which reflects adversely on 


an attorney’s fitness to practice law, and which subjects the attorney to discipline. See Florida 
Bar v. S., 631 So.2d 1081, (Fla. 1994). The issuance of eight (8) checks dishonored for 
insufficient funds and one (1) check which was dishonored because the account on which it was 
drawn was closed was found to be in violation of Rules 4-8.4(c) and (d) of the Rules Regulating 
the Florida Bar.  Florida Bar v. K., 730 So.2d 1273 (Fla. 1998). 
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The misrepresentation of income by a Former Husband (an attorney) in proceedings 
brought against him to collect alimony, was found to be in violation of Rule 4-3.3(a)(1) (false 
statement of material fact to a tribunal) and Rule 4-8.4(c) (conduct involving dishonesty, fraud, 
deceit or misrepresentation) of the Rules Regulating the Florida Bar. Florida Bar v. C., 725 So. 
2d 360 (Fla. 1998). 
 


Rule 4-8.4(h) of the Rules Regulating the Florida Bar prohibits an attorney from willfully 
refusing to timely pay a child support obligation, as determined by a Court of competent 
jurisdiction. 


 
VIII.   MALPRACTICE CONCERNS. 


 
The Florida Supreme Court has stated that there is a “fine line between attorney 


malpractice and ethical misconduct.” Florida Bar v. L., 612 So.2d 582 (Fla. 1993). See also 
Florida Bar v. N., 384 So.2d 1264 (Fla. 1980). In domestic litigation, the attorney will often be 
faced with issues such as tax liability, bankruptcy, tort liability, insurance and innumerable 
ancillary issues. If the lawyer is not proficient in these areas the lawyer should either 
decline to represent the client in the matter or, after disclosure to and consent by the client, 
associate co-counsel competent in the areas of concern. 


 
In Noris v. Silver, 701 So.2d 1238 (Fla. 3d DCA 1997), Florida's Third District Court of 


Appeal held that if there is an express or an implied agreement between a "working" and a 
"referring" attorney to divide a fee in a case, the referring attorney will be held liable for 
malpractice committed by the working lawyer. The theory of liability is based upon joint venture 
principles.  Id.  See also Rule 4-1.5(g) RPC.  The question of whether a “referring” attorney may 
be  held  civilly  liable  for  the  “working”  attorney’s  malpractice  in  the absence  of a  written 
agreement as required by Rule 4-1.5(g) RPC was certified by the Noris Court. Id. Therefore, as 
stated in Rule 4-1.5(g), each lawyer assumes joint legal responsibility for the representation. 


 
Florida   Statute   §95.11(4)(a)(2013)   provides   that   the   Statute   of   Limitations   for 


professional malpractice is two (2) years from the time the cause of action is discovered or 
should have been discovered with the exercise of due diligence. 


 
IX.      FLORIDA STANDARDS FOR IMPOSING LAWYER SANCTIONS. 


 
Florida’s Standards for Imposing Lawyer Sanctions were approved by the Florida Bar’s 


Board of Governors in 1986 and last updated in November 2000. A complete set is available at 
www.floridabar.org under the “lawyer Regulation” tab on the left side of the page. These 
standards require that a tribunal imposing sanctions on an attorney for ethical violations ask the 
following four questions: 


 
(1) What ethical duty did the lawyer violate? (A duty to a client, the public, the legal 


system, or as a professional?) 
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(2) What was the lawyer’s mental state? (Did the lawyer act intentionally, knowingly, or 


negligently?) 
 
(3) What  was  the  extent  of  the  actual  or  potential  injury  caused  by  the  lawyer’s 


misconduct (Was there a serious or potentially serious injury?) and 
 
(4) Are there any aggravating or mitigating circumstances? 
 


In determining the nature of the ethical duty violated, the standards assume that the most 
important ethical duties are those owed by attorneys to their clients, including duties of loyalty, 
diligence, competence, and candor.   A complete copy of the Standards for Imposing Lawyer 
Sanctions  can  be  viewed  at  www.flabar.org  (click  Regulation  link  and  then  click  link  to 
Standards for Lawyer Sanctions). 


 
General guidelines on how Florida’s Standards for imposing Lawyer Sanctions are to be 


applied can be found in The Florida Bar v. S., 892 So.2d 1002 (Fla. 2004): 
 


1. Admonishment is the appropriate sanction when a lawyer is negligent and 
fails to act with reasonable diligence in representing a client and causes 
little or no actual or potential injury to a client. 
 


2. Public reprimand is the appropriate sanction when a lawyer is negligent 
and fails to act with reasonable diligence in representing a client and 
causes injury or potential injury to a client. 
   


3. Suspension is the appropriate sanction when a lawyer (a) knowingly fails 
to perform services for a client or engages in a pattern of neglect and (b) 
causes injury or potential injury to a client.  
  


4. Disbarment is the appropriate sanction when a lawyer (a) abandons his or 
her law practice or knowingly fails to perform services or engages in a 
pattern of neglect and (b) causes serious or potentially serious injury to a 
client. 


 
 
X.        EX PARTE COMMUNICATIONS. 


 
What should an attorney do when a Judge calls, following the completion of a trial, to 


advise the attorney of the Judge’s ruling and to ask the attorney to prepare the Final Judgment? 
This was the scenario presented in Smith v. Smith, 558 So.2d 440 (Fla. 4th DCA 1990) and is 
governed by the Code of Judicial Conduct Canon 3(7) which states that “a judge shall not 
initiate, permit, or consider ex parte communications, or consider other communications made to 
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the judge outside the presence of the parties concerning a pending or impending proceeding.” 
 
In Smith, after the Trial in a dissolution of marriage proceeding, the Judge telephoned 


counsel for the Husband, explained his ruling and requested preparation of a proposed Final 
Judgment. Counsel for the Wife was not included in this telephone conversation. In its opinion, 
the 4th District Court of Appeals stated that “an ethical question arises whenever a Trial Judge 
communicates ex parte to direct one party in the preparation of a proposed order.” The Appellate 
Court held that instructions for the Final Judgment should be given in the presence of all 
interested parties, or, in writing with a copy to all interested persons. See also Hickok v. Hickok, 
639 So.2d 1034 (Fla. 5th DCA 1994) (“the entry of the judgment nunc pro tunc, after discussing 
the matter ex parte with the former husband’s attorney and not giving former wife’s attorney an 
opportunity to be heard, requires reversal). 
 
XI.      DUTY TO REPORT PROFESSIONAL MISCONDUCT. 


 
If  a  lawyer  acquires  knowledge  that  another  lawyer  (or  a  Judge)  has  committed  a 


violation of the Rules of Professional Conduct that raises a “substantial question as to that 
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects” disclosure of that 
knowledge must be made to the appropriate authority. See RPC 4-8.3.  


 
Despite this, Rule 4-8.3(c) allows for certain confidences to be preserved. The rule does 


not require disclosure of information: 1) otherwise protected by rule 4-1.6; 2) gained by a lawyer 
while serving as a mediator or mediation participant if the information is privileged or 
confidential under applicable law; or 2) gained by a lawyer or judge while participating in an 
approved lawyers assistance program unless the lawyer’s participation in an approved program is 
part of a disciplinary sanction, in which case a report about the lawyer who is participating is part 
of a disciplinary sanction shall be made to the appropriate disciplinary agency. 


 
 
XII.   LIMITED REPRESENTATION. 


 
In domestic litigation, attorneys can be faced with issues such as tax liability, bankruptcy, 


tort liability, insurance and a number of other ancillary issues. If the lawyer is not proficient, 
he/she must decline representation or associate a co-counsel (after disclosure to and consent by 
the client) who is competent in the area of concern.  


On November 13, 2003, the Florida Supreme Court approved a new rule, Florida Family 
Law Rule of Civil Procedure 12.040, which sets forth the criteria and guidelines for limited 
representation in family law cases. See Amendments to the Rules Regulating the Florida Bar 
and the Florida Family Law Rules of Procedure (Unbundled Legal Services) 860 So.2d 394 
(Fla. 2003).  In brief, Rule 12.040 addresses 1) ways in which an attorney may be the attorney of 
record for only part of a proceeding; 2) circumstances in which an attorney must obtain court 
permission to either withdraw or limit the scope of his or her representation; 3) how to end 
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representation when the subject of a limited representation is concluded; 4) information a pro-se 
litigant must provide for situations where an attorney is only assisting in the preparation of 
pleadings; and 5) information an attorney making a limited appearance must provide on the 
signature page of pleadings.  Id. 


To prevent conflicts and inconsistencies with the Rules or Professional Conduct, the 
Florida Supreme Court simultaneously approved changes to RPC 4-1.2, RPC 4-4.2, and RPC 4-
4.3. The change to RPC 4-1.2, which addresses the objectives and scope of representation, 
amends the rule to provide guidelines as to what limitations on representation are reasonable.  
The amendments specify that regardless of the scope of representation, an attorney still owes 
clients the entire ethical duties attendant to the attorney-client relationship. The amendments 
additionally set forth affirmative acts that must be taken by attorneys in cases of limited 
representation. For example, attorneys must indicate, “prepared with the assistance of counsel,” 
on any documents submitted to the Court as part of a limited representation and must advise 
clients as to how RPC 4-4.2 will apply to their case. Id. 
 


RPC 4-4.2 addresses communication with persons represented by counsel.  This rule was 
amended to add a new section, RPC 4-4.2(b), which addresses how communication should occur 
in situations where limited representation is being provided.  The language of RPC 4-4.2(b) reads 
as follows: 


An otherwise unrepresented person to whom limited representation 
is being provided or has been provided in accordance with Rule 
Regulating the Florida Bar 4-1.2 is considered to be unrepresented 
for purposes of this rule unless the opposing lawyer knows of, or 
has  been  provided  with,  a  written  notice  of  appearance  under 
which,  or  a  written  notice  of  time  period  during  which,  the 
opposing lawyer is to communicate with the limited representation 
lawyer as to the subject matter within the limited scope of 
representation. 


 
In parallel, Rule 4-4.3, which addresses dealings with unrepresented parties, added a new 


section, 4-4.3(b), which replicates the language set forth in RPC 4-4.2(b).   
 
 
XIII.   BOUNDS OF ADVOCACY. 


 
In 2004, the Florida Bar’s Family Law Section published the Bounds of Advocacy: Goals 


for Family Lawyers (hereinafter referred to as the Bounds of Advocacy).  These guidelines were 
created for the primary purpose of assisting family law attorneys confronting professional and 
ethical dilemmas.  The Bounds of Advocacy guidelines are aspirational in purpose and are not 
mandatory.  This notwithstanding, it is the goal of the Bounds of Advocacy to encourage family 
law attorneys to aspire to a higher level of professionalism and ethical behavior, and to 
encourage efforts to reduce cost, delay, and emotional trauma associated with family law, as well 
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as to encourage cooperative interaction between parties and attorneys. Copies of the Bounds of 
Advocacy can be obtained at the Family Law Florida website at 
www.familylawfla.org/pdfs.boundsRevised.pdf. 


 
XIV. 2013 AMENDMENTS. 
 
 While numerous changes have been proposed to the Rules Regulating The Florida Bar, the 
only changes to rules that have been adopted in 2013 deal with the rules regulating the 
advertisement of legal services.  Although not previously addressed in this material, I believe that 
it is important to take note of the various changes that have been made this year to the rules 
regarding the advertisement of legal services. With the expansion of the digital age, the internet, 
and various social networking websites, lawyers are now provided with a bigger medium than 
ever to advertise their services. Numerous social and professional networking websites, such as 
Facebook, Twitter, LinkedIn, and others, can be used for commercial purposes and provide an 
ever expanding medium for lawyers to advertise their services.  In light of this, and other factors, 
the Florida Bar has made numerous changes to subchapter 4-7 of the Rules of Professional 
Conduct addressing the advertisement of legal services. 
 


The Florida Bar petitioned the Court to comprehensively amend the existing Subchapter 4-7 
by striking all current rules and adopting new Rules. The proposed rules changes are the result of 
an extensive study done by the Florida Bar in an attempt to make the rules more contemporary. 
After its study the Bar concluded that the existing lawyer advertising rules should be entirely 
restructured, focusing primarily on preventing the dissemination of misleading and unduly 
manipulative information. Furthermore, the proposals are designed to make the advertising rules 
more cohesive, easier for advertising lawyers to understand, and less cumbersome for the Bar to 
apply and enforce.  The new rules were adopted on January 31st, 2013 and took effect on May 1, 
2013.  


 
The old rules have been criticized as being unduly vague and inconsistent in their 


terminology. Over the last 10 years, the number of cases involving challenges to advertising rules 
comprised approximately 15% of the bar’s total litigation and over 30% of the average annual 
litigation cost. The Florida Bar believed that this was the result of the complexity and occasional 
ambiguity of the old rules. The new rules seek to provide simplicity, clarity, consistency, and 
defensibility of the lawyer advertising rules. The primary goals of the advertising regulation are: 


 
1. The protection of the public from false, misleading, or deceptive information by 


lawyers for the purpose of obtaining representation of prospective clients; 
 


2. The promotion of advertising that provides information that will assist a 
prospective client in making an informed and meaningful decision about the 
prospective client’s needs for legal services and about which lawyer can best fulfill 
those needs (protecting public access to knowledge about reasonably priced quality 
legal services); 
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3. The Protection of the public from advertising that contributes to disrespect for the 


judicial system, including disrespect for the judiciary; 
 


4. The protection of the public from advertising that causes the public to have an 
inaccurate view of the legal system, of lawyers in general, or of the legal profession 
in general; 
 


5. To have enforcement that will not have an unreasonable economic impact on 
lawyers who provide information about legal services by methods that do not 
require expenditure of significant funds as compared to those who provide 
information about legal services by more expensive means; and 
 


6. To provide clear and simple guidelines and, to the greatest extent practicable, 
establish “bright line” standards, violation of which will likely be clear so that 
violation will justify the conclusion that violation was either intentional or the 
result of gross incompetence, thereby allowing imposition of a harsh penalty. 
 


The new rules are so substantially different from the previous rules that the Bar developed a 
whole new numbering system as they believed that the use of the same rule numbers could create 
confusion in case law for many years. Instead of numbering the new rules as 4-7.1 through 4-7.13, 
as they were numbered before, the new rules would be numbered as 4-7.11-4-7.23. 


 
There are two major categories particularly affected by the new rules: online/website 


advertising; and information made upon request by a prospective client. The new rules 
specifically apply to websites and online advertising. The rules recognize websites as a medium 
for advertising and therefore websites are subject to the general lawyer advertising regulations. 
Although websites fall under the general advertising regulations, the Florida Bar recognizes the 
difficulty of treating websites the same as other forms of advertising for purposes of review by the 
bar. Websites can be extremely voluminous, some literally comprising of thousands of webpages. 
Therefore, websites are treated differently from other advertising media when it comes to filing 
and review requirements. Websites are exempt from filing requirements that call for 
advertisements to be filed at The Florida Bar headquarters for review. Although entire websites 
are exempt, a single feature of the website, such as a particular page, provision, statement, 
illustration or photograph contained on a website may be subject to review. Because an entire 
website cannot be submitted for review to receive an opinion from the Florida Bar, Rule 4-
7.19(f)(5) provides that a lawyer cannot be disciplined for potentially misleading or unduly 
manipulative or intrusive features of a website unless the bar has first informed the lawyer that the 
website violates the lawyer advertising rules, and the lawyer has had the opportunity to amend the 
website. This “take down” provision only applies to websites as lawyers cannot obtain an opinion 
regarding an entire website, and the provision does not apply to information that is inherently 
misleading, for which a lawyer may be disciplined without prior notice by the bar. 
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The other change to make note of deals with information made upon the request of a 
prospective client. Prior to the 2013 amendments and new rules, advertising restrictions did not 
apply to communications between a lawyer and a prospective client if made at the client’s 
request. The new rules make information made upon request be treated as advertising media, 
subject to lawyer communication restrictions. Although subject to general restrictions, like 
websites, information made upon request is also exempted from the filing and review 
requirements that websites are exempt from. RPC 4-7.20 (e). 


 
XV.  2015 AMENDMENTS. 
 
1-3.3 (Official Bar Name and Contact Information) was amended to add the requirement that a 
lawyer must provide an official e-mail address to the bar, unless the lawyer is excused by the bar. 
Effective October 1, 2015.  
 
Rule 3-7.11(b) was amended to add the requirement that every Bar member provide the Bar with 
a valid e-mail address, unless that member has been exempted by the Bar or the court from using 
the electronic filing and e-service system for the state courts; that the Bar may serve notice of a 
formal Bar complaint via U.S. Postal Service certified mail or other method directed by the 
Supreme Court; and that all communication between the Bar, a respondent, and the respondent’s 
attorney during an investigation of a grievance case can be conducted by e-mail, unless the 
lawyer does not have an e-mail address.	Effective October 1, 2015. 
 
4-1.5 Fees and Costs for Legal Services, the Supreme Court of Florida issued an order in case 
number SC14-2112, amending Rule 4-1.5, Rules Regulating The Florida Bar, adding subdivision 
(2) defining retainer, flat fee and advice fee; adding commentary that nonrefundable flat fees and 
nonrefundable retainers should not be deposited into trust, but advance fees must be held in trust 
until earned, and that nonrefundable fees can still be excessive; and moving commentary about 
contingent fees in criminal and domestic relations cases under the header "Prohibited contingent 
fees." Amendment was effective October 1, 2015. 
 
XVI.  2016 AMENDMENTS. 
 
4-1.1 (Competence) was amended to replace “shall” with “must” provide competent representation 
to a client. Competent representation requires the legal knowledge, skill, thoroughness, and 
preparation reasonably necessary for the representation. 


6-10.3 (Minimum Continuing Legal Education Standards) was amended to require that every non-
exempt member must complete a minimum of 33 credit hours of approved continuing legal 
education activity every three years, with five hours of those in approved ethics, professionalism, 
bias elimination, substance abuse, or mental illness awareness programs and three of the 33 credit 
hours must be in approved technology programs. 
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Taxation 
By: David L. Manz, Esq. 


 
I. Taxation Issues Related to the Equitable Distribution of Property 
 


A. Transfer Between Spouses 
 


Generally, no gain or loss is recognized on a transfer of property from a spouse (or in 
trust for the benefit of): 


 
• To a spouse, or 
•  Former spouse, but only if the transfer is incident to the divorce. 
 
This rule applies even if the transfer was in exchange for cash, the release of marital 
rights, the assumption of liabilities, or other consideration. 


 
B. Incident to divorce.   A property transfer is incident to a divorce if the transfer: 


 
• Occurs within 1 year after the date the marriage ends, or 
• Is related to the ending of the marriage. 


 
Related to the ending of marriage.   A property transfer is related to the ending of the 
marriage if both of the following conditions apply. 


 
• The transfer is made under the original or modified divorce or separation 


instrument. 
• The transfer occurs within 6 years after the date the marriage ends. 


 
  Unless these conditions are met, the transfer is presumed not to be related to the ending of 


the marriage. However, this presumption will not apply if it can be shown that the transfer was 
made to carry out the division of property owned by the spouses at the time their marriage 
ended. For example, the presumption will not apply if it can be shown that the transfer was 
made more than 6 years after the end of the marriage because of business or legal factors which 
prevented earlier transfer of the property and the transfer was made promptly after those 
factors were taken care of. 


 
C.  Sale of Jointly-Owned Property.  If jointly owned property is sold, a spouse’s share of 


the recognized gain or loss of the sale must be reported.  
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Fla. Stat. §61.077: Settoffs or credits upon sale of former marital home:  Absence a 
settlement agreement, the court shall consider (7) whether one or both parties will experience a 
capital gains taxable event as a result of the sale of the marital home before determining the 
issue of credits or setoffs in its final judgment.  See Swergold v. Swergold, 82 So.3d 1148 (Fla. 
4th DCA 2012), in which the final judgment did not reference section 61.077 or outline the 
factors which the trial court used to equitably determine that the former husband would not 
receive any credits for expenses of the marital home for which he was alone made responsible. 
Thus, remand was necessary for clarification on former husband's entitlement to credits upon 
sale of the marital home. 


 
D. Transfers to third parties.   If property is transferred to a third party on behalf of the 


spouse (or former spouse, if incident to a divorce), the transfer is treated as two transfers. 
 


• A transfer of the property between spouses or former spouses. 
• An immediate transfer of the property from a spouse or former spouse to the 


third party. 
 


Gains or losses are not recognized on the first transfer. Instead, the spouse or former 
spouse may have to recognize gain or loss on the second transfer. 


 
 For this treatment to apply, the transfer from a spouse to the third party must be one of 


the following. 
 
• Required by the divorce or separation instrument. 
• Requested in writing by the spouse or former spouse. 
• Consented to in writing by the spouse or former spouse. The consent must 


state that both spouses or former spouses intend the transfer to be treated as a 
transfer from one spouse to another subject to the rules of Internal Revenue 
Code section 1041. Consent must be obtained before filing the tax return for 
the year the property was transferred.   


 
 This treatment does not apply to transfers to which certain stock redemptions apply. 
 


E. Transfers in trust.   If property is transferred in trust for the benefit of a spouse (or 
former spouse, if incident to a divorce), generally gains or losses are not recognized. 


 
However, gains and losses must be recognized if, incident to a divorce, the transfer is an 
installment obligation in trust for the benefit of the former spouse.  
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Also, the amount by which the liabilities assumed by the trust, plus the liabilities to 
which the property is subject, exceed the total of the adjusted basis in the transferred 
property, it must be recognized as a gain. 


 
F. Records.  When property is transferred to a spouse (or former spouse, if incident to a 


divorce), the spouse transferring property must give the other spouse sufficient records to 
determine the adjusted basis and holding period of the property on the date of the 
transfer. If investment credit property is transferred with recapture potential, the spouse 
transferring property must provide sufficient records to determine the amount and period 
of the recapture. 


 
G. Tax treatment of property received.   Property received from a spouse (or former 


spouse, if the transfer is incident to a divorce) is treated as acquired by gift for income tax 
purposes. Its value is not taxable. 


 
H. Basis of property received.   The basis in property received from a spouse (or former 


spouse, if incident to a divorce) is the same as the spouse's adjusted basis. This applies 
for determining either gain or loss when the property is later disposed of.  It applies 
whether the property's adjusted basis is less than, equal to, or greater than either its value 
at the time of the transfer or any consideration paid. It also applies even if the property's 
liabilities are more than its adjusted basis. 
 


     Porter v. Porter, 873 So.2d 538 (Fla. 1st DCA 2004): Trial court was required to consider 
whether one or both parties would experience capital gains tax as result of the sale of their 
former marital home and whether property had depreciated as result of being used as rental 
property, with regards to equity in marital residence, before making a final determination as to 
whether former wife was entitled to alimony. 
 


I. Gift Tax on Property Settlement.  The federal gift tax does not apply to most transfers 
of property between spouses, or between former spouses because of divorce. The 
transfers usually qualify for one or more of the exceptions explained in this discussion. 
However, if the transfer of property does not qualify for an exception, or qualifies only in 
part, it must be reported on a gift tax return.  


J. Exception.  Property transferred between spouses or former spouses is not subject to gift 
tax if it meets any of the following exceptions. 


• It is made in settlement of marital support rights. 


• It qualifies for the marital deduction. 


• It is made under a divorce decree. 
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• It is made under a written agreement, and the parties are divorced within a 
specified period. 


• It qualifies for the annual exclusion. 


K. Settlement of marital support rights.   A transfer in settlement of marital support rights 
is not subject to gift tax to the extent the value of the property transferred is not more than 
the value of those rights.  


L. Marital deduction.   A transfer of property to between spouses before receiving a final 
decree of divorce or separate maintenance is not subject to gift tax. However, this 
exception does not apply to: 


• Transfers of certain terminable interests, or 
• Transfers to a spouse if the spouse is not a U.S. citizen. 
 


M. Transfer under divorce decree.   A transfer of property under the decree of a divorce 
court having the power to prescribe a property settlement is not subject to gift tax. This 
exception also applies to a property settlement agreed on before the divorce if it was 
made part of or approved by the decree. 


N. Transfer under written agreement.   A transfer of property under a written agreement 
in settlement of marital rights or to provide a reasonable child support allowance is not 
subject to gift tax if the person is divorced within the 3-year period beginning 1 year 
before and ending 2 years after the date of the agreement. This exception applies whether 
or not the agreement is part of or approved by the divorce decree. 


O. Annual exclusion.   The first $14,000 of gifts of present interests to each person during 
2016 is not subject to gift tax. The annual exclusion is $147,000 for transfers to a spouse 
who is not a U.S. citizen provided the gift would otherwise qualify for the gift tax marital 
deduction if the donee were a U.S. citizen. 


P. Present interest.   A gift is considered a present interest if the donee has unrestricted 
rights to the immediate use, possession, and enjoyment of the property or income from 
the property. 


Q. Gift Tax Return.  Report a transfer of property subject to gift tax on Form 709. 
Generally, Form 709 is due April 15 following the year of the transfer. 


R. Transfer under written agreement.   If a property transfer would be subject to gift tax 
except that it is made under a written agreement, and a person did not receive a final 
decree of divorce by the due date for filing the gift tax return, the transfer must be 
reported on Form 709 and attach a copy of the written agreement. The transfer will be 
treated as not subject to the gift tax until the final decree of divorce is granted, but no 
longer than 2 years after the effective date of the written agreement.  Within 60 days after 
the final decree of divorce is received, a certified copy of the decree must be sent to the 
IRS office. 
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S. Consideration of Tax Consequences: 


 
Miller v. Miller, 625 So.2d 1320 (Fla. 5th DCA 1993): Consideration of the 


consequences of income tax laws on the distribution of marital assets and alimony is 
required and failure to do so is ordinarily reversible error. Evaluation of marital assets upon 
dissolution without taking into account tax consequences does not fairly reflect market 
value of assets.  Rey v. Rey, 598 So.2d 141, 146 (Fla. 5th DCA 1992); Kirchman v. 
Kirchman, 389 So.2d 327 (Fla. 5th DCA 1980); Nicewonder v. Nicewonder, 602 So.2d 
1354 (Fla. 1st DCA 1992); Blythe v. Blythe, 592 So.2d 353 (Fla. 4th DCA 1992); Werner v. 
Werner, 587 So.2d 473 (Fla. 3d DCA 1991), rev. denied, 599 So.2d 661 
(Fla.1992); Sweeney v. Sweeney, 583 So.2d 398 (Fla. 1st DCA 1991); Cameron v. 
Cameron, 570 So.2d 1087 (Fla. 1st DCA 1990); Gentile v. Gentile, 565 So.2d 820 (Fla. 4th 
DCA 1990); Ellis v. Ellis, 461 So.2d 190 (Fla. 4th DCA 1984). 


  Nicewonder v. Nicewonder, 6002 So.2d 1354 (Fla. 1st DCA 1992):  In an action for 
a dissolution of marriage, the trial court is required to consider all consequences of income 
tax laws on the distribution of marital assets and alimony ordered by it.  Failure to do so is 
ordinarily reversible error.   In effecting the equitable distribution scheme, trial court 
should have considered all tax consequences, including contingent tax liabilities, that 
affected value of properties distributed to the husband and wife. 


 England v. England, 626 So.2d 330 (Fla. 1st DCA 1993):  The Court is required to 
consider consequences of income tax laws on the distribution of marital assets. The court 
abused its discretion in taking into consideration potential capital gains tax consequences 
when determining the value of a business for purposes of equitable distribution.   There was 
no evidence that the sale of business was imminent or even contemplated.   


   Goodwin v. Goodwin, 640 So.2d 173 (Fla. 1st DCA 1994):  The traditional rule is 
that indefinite future tax consequences are too speculative to be considered. The rule is 
frequently applied to prevent consideration of future capital gains taxes on marital assets, 
where those assets will not be sold as a reasonably necessary consequence of the divorce 
action. 


Werner v. Werner, 587 So.2d 473 (Fla. 3d DCA 1991):  Upon dissolution of 
marriage court should consider resulting tax liability when it allocates asset that is 
accompanied by tax liability.  The expert testimony presented established that the notes and 
mortgages awarded to the husband as part of equitable distribution of property carried tax 
liability and therefore supported the trial court's determination of values taking that tax 
liability into account.   


Vaccaro v. Vaccaro, 677 So.2d 918 (Fla. 5th DCA 1996):  The former husband's 
introduction of one-page computation by his accountant that indicated what double effect 
of federal and state income tax would be to both former husband and his business if the 
business sold its assets and distribution was made to stockholders was insufficient to 
establish adverse tax consequences of equitable distribution to both parties.  There was no 
testimony about purpose of computation, what prospects were for that disposition as 
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distinguished from outright sale of the stock, or whether any sale was contemplated.  The 
Vaccaro court explained that the purpose of considering tax consequences of the 
distribution of marital assets to both parties is to protect either party from being charged 
with the full value of asset that is burdened with inevitable payment of taxes.  The effect of 
tax burden should be considered so that neither party gains unfair advantage or suffers 
unfair burden in receiving particular asset in distribution.  However, the party who 
demands the consideration of tax consequences of receiving a tax-burdened asset should 
demonstrate good faith by assisting the dissolution court in the consideration of the tax 
consequences.  This should be done whether or not the demanding party is to receive those 
particular assets.  It is only through presentation of the consequences as to all assets that the 
trial court may order distribution that is equitable.  The selection of only one asset to 
demonstrate worst case tax consequence when others are also burdened may require the 
trial court ignore tax consequences as to all distributable assets.    


 Diaz v. Diaz, 970 So.2d 429 (Fla. 4th DCA 2007):  Although a trial court should 
ordinarily consider income tax consequences in the evaluation of marital assets, a court 
cannot be faulted for not considering the tax consequences if counsel for the parties neglect 
to present evidence on the subject.   


       McClune v. McClune, 79 So.3d 194 (Fla. 5th DCA 2012): The Fifth District was 
faced with the following questions:  Was the wife to have all of the IRAs valued for 
purposes of her fifty percent share of the marital portion and then have the Bank of 
America stock in the IRAs transferred to her? Or was the wife to have all the Bank of 
America stock in the IRAs transferred to her and then receive fifty percent of the marital 
portion of the IRA residue? The MSA provided that wife was to receive stock not the value 
of the stock, raising questions of feasibility and tax consequences.  The Fifth District 
agreed that it was error to order all the stock in the IRAs transferred to wife without 
conducting an evidentiary hearing. Assuming an ambiguity, there were numerous facts that 
might bear on an accurate interpretation. For example, the record before the court was 
unclear concerning the amount of Bank of America stock in either IRA, what part of the 
IRAs was marital, whether the stock in the IRAs was transferrable, and what the parties 
intended or negotiated. An evidentiary hearing was required to ascertain the meaning.   


     Santiago v. Santiago, 51 So.3d 637 (Fla. 2d DCA 2011): The unequal distribution of 
assets may have been justified by a finding that the husband intentionally depleted 
$100,000 in marital assets. But the trial court also imposed the tax liability on the husband, 
which according to the record was in the amount of $101,000, making the distribution even 
more disproportionate. This further unequal distribution was an abuse of discretion because 
it penalized the husband twice for depleting the marital funds. See Boutwell v. Adams, 920 
So.2d 151, 154 (Fla. 1st DCA 2006) (holding that unequal distribution was abuse of 
discretion where trial court found husband liable for post-separation debt and also factored 
that debt into distribution scheme; it penalized the husband twice for his debts). Not only 
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was the husband awarded only $23,500 in marital assets compared to the wife's $127,000, 
he was assessed the tax liability, likely valued at $101,000. 
 
 Tilchin v. Tilchin, 51 So.3d 596 (Fla. 2d DCA 2011):The court initially thought 
this might be a cause for “lump sum alimony,” however in order to avoid any tax burden 
upon the wife (or further inequitable benefit to the husband) the trial court instead awarded 
the home to the wife with no offset to the husband. In short, there was no equalizing 
payment. Additionally, because of the husband's unilateral decision to pay this bill, he was 
also assigned the $350,000.00 liability (again with no offset).  The Second District held that 
the trial court abused its discretion in granting to the wife a grossly disparate percentage of 
the marital assets simply because the husband paid off the mortgage on the parties' primary 
marital home during the pendency of the case.  
 
       Schmidt v. Schmidt, 120 So.3d 31 (Fla. 4th DCA 2013):  It was agreed that the 
husband underreported the income earned by his business for the 2004–2009 tax years and, 
thus, underreported the parties' personal income. Whether the wife was aware of the 
underreporting was disputed at trial. During the pendency of the divorce, the husband hired 
a tax attorney and sent the IRS a check for $586,795.58, representing the estimated tax due 
on the underreported income. The IRS returned $379,000 of the funds and, at the time of 
the hearing, the wife was in possession of the un-negotiated checks.  Paragraphs I and 12 of 
the final judgment included findings to the effect that it was the husband who was 
responsible for the underreported income and that the court had the power to make an 
unequal, but equitable, distribution of the debt. Paragraphs I and 12 do not, however, 
actually distribute the debt to the husband and, in fact, paragraph I provided that the 
$379,000 refunded by the IRS shall be split equally between the parties. Paragraph 11 of 
the judgment states “[t]he Husband and Wife shall pay and be responsible for all debts 
including interest and penalties due and owing the Internal Revenue Service due to their 
failure to properly report their income,” suggesting the court intended to allocate the debt 
equally between the parties. The spreadsheet appended to the judgment stated that the 
accrued interest and penalties are non-marital and distributes all of the “to be determined” 
liability to the husband.  The husband contended the judgment treated the tax liability as a 
marital debt and the trial court erred in failing to credit him for any non-marital funds used 
to make the $586,795.58 payment to the IRS. The wife contended the language in 
paragraph 11 making the parties jointly liable for the debt is a “clerical” error. The Fourth 
District refused to consider the wife’s argument for a clerical error.  Nevertheless, since the 
judgment had conflicting language regarding the treatment to be afforded the tax liability, 
leaving the trial court's intent in question, the matter was remanded for the trial court to 
clarify its intent and findings on the issue. 
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Debt paid off.   A debt against the property, or against an individual, that is paid off 
as a part of the transaction or that is assumed by the buyer must be included in the amount 
realized. This is true even if neither the seller nor the buyer is personally liable for the debt. 
For example, if the property sold or traded is subject to a nonrecourse loan, the amount 
realized generally includes the full amount of the note assumed by the buyer even if the 
amount of the note is more than the fair market value of the property. 


 
Cunha v. Cunha, 92 So.3d 918 (Fla. 4th DCA 2012):  The trial court granted a 


motion to enforce the terms of the final judgment and ordered the former husband to pay 
$5,722.00—an amount testified to by the former husband consisting of the $3,610.64 debt 
and accrued interest.  Subsequently, the former husband settled the debt for $2,400.00. 
According to correspondence from the debt collection company, that amount would “fully 
settle” the debt and would “stop all further collection efforts.”  The former husband then 
moved for relief from the $5,722.00 judgment, arguing that the debt upon which the 
judgment was based had been satisfied. The former wife opposed the motion, and argued 
that settling the debt for less than the amount owed adversely affected her credit rating and 
her income tax liability. The trial court denied the motion. The former husband satisfied the 
debt with the creditor, but did he satisfy the settlement agreement’s requirement that he be 
responsible for the specified debt?  He has.  “It is well settled that a marital settlement 
agreement is subject to interpretation like any other contract.” Levitt v. Levitt, 699 So.2d 
755, 756 (Fla. 4th DCA 1997). The relevant portion of the settlement agreement simply 
provides for the former husband to bear responsibility for paying the debt. No amount is 
provided, and nothing in the MSA prevented the former husband from negotiating 
settlement of the debt for less than the full amount owed. Even though the former husband 
paid less than the full amount due, he satisfied the debt. 


 
Payment of cash.   If property and cash is traded for other property, the amount 


realized is the fair market value of the property received. Determine gain or loss by subtracting 
the cash paid and the adjusted basis of the property traded in from the amount realized. If the 
result is a positive number, it is a gain. If the result is a negative number, it is a loss. 


 
No gain or loss.   There is neither a gain or loss when having to use a basis for figuring 


a gain that is different from the basis used for figuring a loss.   
 


II. Imminent Sale Doctrine 
 


A. The Federal Imminent Sale Doctrine  
 


To understand the principle of tax-effecting assets in Florida marriage actions, we must 
first review the federal imminent sale doctrine. The federal imminent sale doctrine dates to the 
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United States Supreme Court case of General Utilities Operating Co. v. Helvering, 296 U.S. 
200 (1935).   


 
In General Utilities, the Supreme Court held that a C corporation did not recognize 


taxable income at a corporate level on a distribution of appreciated property to its shareholders. 
The U.S. Congress quickly responded to this holding, in what became known as the "General 
Utilities doctrine," codified at I.R.C. Section 311(a).  That section, in effect from 1935 to 1986, 
held that the fair market value corporate property distributed to the shareholders of the 
corporation was valued at the adjusted stepped up basis of the property received. The General 
Utility doctrine and commensurate code changes made it possible for a corporation to attribute 
its appreciated assets to its shareholders without incurring any federal income tax liability at 
the corporate level. Further, former I.R.C. 336 and 337 allowed the tax-free liquidation of a 
corporation; pursuant to those code changes, the corporation could thereby completely avoid 
capital gain tax on a subsequent sale of its assets 


 
Thus, with virtually no exceptions during this 51 year period, case law did not allow a 


discount for built-in capital gains tax liability when a sale or liquidation was neither planned no 
imminent, as it was deemed by the courts to be too uncertain, remote or speculative.  This was 
"the imminent sale doctrine." Simply put, it precluded the owner of a corporation from being 
able to argue that the value of a corporation should be discounted by capital gains taxes, unless 
the sale of the corporation was imminent. See Estate of Andrews v Comm'r, 79 T.C. 938 (1982) 
(projected capital gains taxes do not reduce the value of closely held stock when liquidation is 
only speculative as it is unlikely taxes will ever be incurred); Estate of Piper v. Comm'r, 72 
T/C. 1062 (1979) (in gift tax cases, capital gains discount was unwarranted under the net asset 
value method where there was no evidence that a liquidation of the investment companies was 
planned).   


 
Of note, however, the pre-1986 cases do not announce a black letter rule of law that 


such taxes may never affect the value of the stock, but simply that taxes may be discounted 
from the value of the corporation only where the taxpayer is able to prove that the assets will 
be sold in the foreseeable short term future, rather than for long-term investment return.    


 
B. The Tax Reform Action of 1986 
 


The Tax Reform Act of 1986 ("TRA)  made many significant changes to U.S. tax law, 
including that new rules were enacted to required recognition of corporate-level gains and 
losses on liquidating sales and on distributions of corporate property.  The act had the effect of 
repealing the General Utilities doctrine.  Prior to repeal of the General Utilities doctrine, no 
corporate tax would have been paid and no discount permitted in tax court litigation involving 
attempts to calculate capital gains discounts of closely held businesses. The  TRA required 
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recognition of corporate-level gains and losses on liquidating sales and on distributions of 
corporate property, thus resulting in repeal of the General Utilities doctrine.  


 
Though the General Utilities doctrine was effectively repealed as a result of the TRA of 


1986, the tax court continued to adhere to the pre-1986 position for the next 12 years, until 
1998.  During that 12 year period, the courts steadfastly committed to the strict doctrine that 
the speculative nature of capital gains tax mandated that potential capital gains tax not be 
deducted distributions of corporate property.  


 
C. Post-TRA Federal Tax Cases  
 


Erosion of the General Utilities doctrine was first seen in Estate of Davis, 110 T.C. 530 
(1998), followed by Estate of Eisenberg, 74 T.C.M. 1046 (1997),  Estate of Jameson v. 
Commisioner, 267 F.3d 366 (5th Cir. 2001), and Estate of Jelke v. Commisioner, 507 F.3d 
1317 (2007).    


 
 Estate of Davis v. Comm'r, 110 T.C. 530, 1998 WL 345523 (1998):  Rendered twelve 
years after the passage of the Tax Act of 1986, the Tax Court determined that under an 
economic reality theory, a hypothetical buyer and seller would not have agreed on that date on 
a stock price that took no account of the corporation's built-in capital gains tax. There, the 
donor gave two blocks of the common stock of a closely-held holding company to his sons. 
The holding company owned shares of a publicly traded corporation. No liquidation of the 
holding company or sale of its assets was planned or contemplated on the valuation date. No 
tax was due and owing on the valuation date. Estate of Davis, 110 T.C. at 530. Yet, the court 
considered the corporation’s built-in capital gains tax and permitted discounts for a lack of 
marketability and for a lack of control of the shares. The Davis decision permitted discount of 
an entity's value for potential capital gain consequences. The Davis court was convinced that 
even though there was no liquidation of the company or a planned or contemplated sale of its 
assets, a hypothetical willing buyer and hypothetical willing seller would not have agreed on 
that date on a price for the stock that took no account of built-in capital gains. The court 
therefore determined that a capital gains deduction was appropriate, but discounted it based on 
the facts and circumstances on that case. As the court specifically noted in Davis, however, the 
repeal of the General Utilities provisions by way of the TRA of 1986 did not foreclose the 
possibility of avoiding capital gains taxes at the corporate level upon sale of all assets, noting 
that under applicable tax code provisions then in effect, that a Subchapter C corporation could 
convert to an S corporation and avoid recognition of any gain if the corporation retained the 
assets for a period of ten years from the conversion into a S corporation.   


 
 Several post-Davis cases bolstered the argument that the imminent sale doctrine has been 
abrogated.  
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 Eisenberg v. Comm'r, 155 F.3d 50 (2d Cir.1998): The Second Circuit concluded that, 
although no liquidation of the corporation or sale of corporate assets was imminent or 
contemplated at the time of the gift, the requirement of an imminent sale was unnecessary. In 
Estate of Welch v. Comm'r,208 F.3d 213 (6th Cir.2000), relying upon the rationale of the 
Second Circuit in Estate of Eisenberg, the Sixth Circuit found the tax court's judgment 
disallowing any discount in any amount erroneous as a matter of law and remanded to the tax 
court for a hearing. The court was instructed to determine what a hypothetical, willing buyer 
would likely pay for the Estate of Welch stock on the valuation date, considering all the facts 
and circumstances at the time. In Estate of Jameson v. Comm'r, 267 F.3d 366 (5th Cir.2001), 
the Fifth Circuit determined that the rational economic actor or willing buyer would have to 
take into account the consequences of the unavoidable, substantial built-in tax liability on the 
property. The economic reality was that any reasonable willing buyer would consider the 
company's low basis in the investment property in determining a purchase price. The Fifth 
Circuit vacated the judgment and remanded the case back to the tax court with instructions that 
the tax court reconsider the amount of capital gains on the operating timber property, and, to 
consider and allow a discount for the built-in capital gains on the investment property.   
  
 Estate of Jelke v. Comm'r, 507 F.3d 1317 (11th Cir. 2007): The Eleventh Circuit took a 
more simplistic and harsh position, determining that  a capital gains deduction for 100% of the 
value settled the issue as a matter of law and provided certainty that was "typically missing in 
the valuation arena."  The Jelke court therefore followed the rationale of the Fifth District in 
the Estate of Dunn that allowed a dollar-for-dollar discount for contingent capital gains taxes 
and valuing the corporation on the date of Jelke’s death. The court stated that this prevents 
“grossly inequitable results from occurring and also prevents us, the Federal Judiciary, from 
assuming the role of arbitrary business consultants”. 


 
D. Abrogation of Imminent Sale Doctrine at the Federal Level 


  
 Notwithstanding the apparent abrogation of the imminent sale doctrine at the federal 
level, the majority of state jurisdictions which have considered this issue hold that it is error for 
a trial court to refuse to take into account potential future tax liability in making awards to the 
respective parties, if the tax liability is not quantifiable and precisely measurable.  In Schuman 
v. Schuman, 658 N.W. 2d 30 (Neb. 2003) for example, the court addressed the issue of  the 
tax consequences from the sale of a business.  Citing the Florida case of England v England, 
626 So.2d 330 (Fla. 1st DCA 1993), the Schuman court specifically stated that "the majority of 
courts that have addressed this issue have generally refused to consider the tax consequences of 
the sale of a business unless there is evidence that a sale is contemplated or reasonably certain 
to occur." The court in Schuman also cited Bidwell and Bidwell, 12 P.3d 76 (2000)(where it 
was not certain that husband would choose to sell the company and there was no evidence in 
this record of what the tax consequences would be if husband sold the company, discount for 
tax consequences was improper); Mathew v. Palmer, 589 N.W.2d 343 (1999)(the Nebraska 
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court of appeals concluded that a deduction in value for income tax on stock which was not due 
to be sold in the foreseeable future was clearly speculative); In re Marriage of Fonstein, 552 
P.2d 1169 (1976) (holding trial court erred by taking into account tax consequences which 
might result to husband in event he subsequently decided to convert his interest in law 
partnership into cash, in absence of any indication that husband was withdrawing from 
partnership, was required to withdraw, or intended to withdraw); England v. England, 626 
So.2d 330 (Fla. 1st DCA 1993) (finding trial court abused its discretion by considering tax 
consequences of sale of business when there was no evidence that sale of business was 
imminent or even contemplated); Cohen v. Cohen, 73 S.W.3d 39 (Mo.App.2002) (concluding 
trial court did not abuse its discretion by failing to consider tax consequences of sale of parties’ 
art business when evidence did not support necessity of such sale and court did not order such 
sale); Kudela v. Kudela, 277 A.D.2d 1015 (2000) (stating trial court is not required to consider 
tax consequences of sale of business property when there is no evidence that business property 
would have to be sold); Arbuckle v. Arbuckle, 470 S.E.2d 146 (1996) (holding tax 
consequences of hypothetical sale of husband’s dental practice were too speculative without 
evidence that sale would occur in near future); In re Hay, 907 P.2d 334 (1995) (holding that if 
tax consequences of sale of parties’ real estate partnership are imminent, or arise directly from 
trial court’s property disposition, and amount is not speculative, such consequences are 
properly considered in valuing marital assets). 


 
E. Imminent Sale Domain at the State Level 
 


 Several Florida district court decisions follow the national rule that it not error for a trial 
court to refuse to take into account future tax liability and discount the subject asset unless the 
tax is immediate and certain. As the Fifth District noted in Vaccaro v. Vaccaro, 677 So. 2d 918 
(Fla. 5th DCA 1996), the purpose of considering tax consequences is to strive for a fair and 
equitable distribution of marital assets to both parties. One party should not be charged with 
the full value of an asset that is burdened with an inevitable payment of taxes. The effect of the 
burden should be considered so that neither of the parties gains an unfair advantage or suffers 
an unfair burden because he or she receives a particular asset in distribution.  


 
Nicewonder v. Nicewonder, 602 So. 2d 1354 (Fla. 1st DCA 1992): The husband was 


ordered to pay all federal income tax liabilities involving the businesses and properties 
operated during the marriage without the court determining the amount of such liabilities and 
without giving due consideration to such amounts in effecting an equitable distribution.  The 
First District held that the trial court should consider all tax consequences, including contingent 
tax liabilities, which affect the value of the properties distributed to the husband and wife.    


 
        One year after issuing the Nicewonder decision, however, the First District issued 
England v. England, 626 So.2d 330 (Fla. 1st DCA 1993), distinguishing Nicewonder, if not 
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emasculating it.  In England, the trial court allowed a 28 percent tax related discount deduction 
in the value of PAS, a marital business, reasoning that the husband would be subject to capital 
gains taxes when and if the business was sold, and therefore it was appropriate to take into 
account and make allowances for the eventual tax consequences of this transfer. The First 
District reversed, finding that if the business were sold at some future date, the actual tax 
liability would depend on multiple factors, including the value of the business at that time, as 
well as the tax strategies and planning used by the husband while he was the owner. The First 
District thus concluded that there was no satisfactory rationale for considering the capital gains 
tax and making the distribution. The court also distinguished Nicewonder, stating that it was 
appropriate in that case to remand for consideration of tax consequences because of the actions 
of the parties during the marriage of taking deductions which deferred income tax liabilities 
until the date when the properties would be sold. The court pointed out that a trial court has 
wide discretion to effect an equitable distribution of assets and that it was thus unproductive to 
attempt to set forth any bright-line rule as to when potential tax consequences are appropriately 
considered and when they are not. The court also noted that there was no dispute that PAS 
appreciated in value considerably during the marriage, but that there was no evidence that sale 
of PAS was imminent, or even contemplated, so that any recognizable capital gain would 
become an immediate tax liability for the husband. There was evidence, on the other hand, that 
businesses in the field of PAS are extremely competitive, and that the potential for business 
loss is considerable. Accordingly, it was equally within the realm of possibilities that PAS 
could either continue to appreciate in value, or lose substantial value in the years following the 
parties' divorce. An eventual sale might cause the owner to incur more, or possibly less, capital 
gains tax than the approximately $91,000 subtracted from PAS's value by the trial court's tax 
computations, depending on a number of factors, not the least of which would be the tax 
strategies and planning utilized by the owner in the interim. In sum, the Fifth District found no 
satisfactory rationale is offered in support of the disparate tax treatment of this asset, and was  
are therefore compelled to reverse based upon the lack of evidentiary predicate for the trial 
court's ruling. 
 


Goodwin v. Goodwin, 640 So.2d 173 (Fla. 1st DCA 1994): The First District agreed 
with the trial court's refusal to impute the income tax consequences of sale of the real property 
awarded to the husband in the equitable distribution scheme. The property was a former marital 
home which was used as rental property after the parties acquired another home. The husband 
relied upon Nicewonder v. Nicewonder, 602 So.2d 1354 (Fla. 1st DCA 1992), to argue that the 
taxes should be taken into consideration since in Nicewonder, the trial court erred in ordering a 
husband to pay all federal income tax liabilities involving the businesses and properties 
operated during the marriage, without determining the amount of such liabilities and without 
giving due consideration to such amounts in effecting an equitable distribution. However, 
unlike Nicewonder, the husband in Goodwin produced no evidence of a present tax liability for 
the court to consider. The husband's accountant testified that should the property awarded to 
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him be sold, a certain amount of taxes will be owed.  However, the tax would only be owed if 
the home was sold.  In Goodwin, the husband was living in the home.  Since the home was 
being used as his residence, the tax would be deferred, should he purchase another home. The 
First District noted that there was no indication on the record that a sale of the property was 
imminent and there was no indication as to the value of the home when sold.  The tax that 
would be owed would therefore be a matter of pure speculation. The First District therefore 
found that the trial court acted within its discretion when it ruled on rehearing that it would not 
consider the tax consequences of this distribution.  


 
Levan v. Levan, 545 So.2d 892 (Fla. 3d DCA 1990):  The court held that potential tax 


liability may be considered in valuing marital assets only where a taxable event has occurred as 
a result of the divorce, or is certain to occur within a time frame, and can be reasonably 
predicted.  Because a party receiving the asset may continue to hold all or part of the asset for 
any length of time, the trial court is deprived of the ability to reasonably predict future tax 
liability because tax rates constantly change. 


 
Hornyak v. Hornyak, 48 So.3d 858 (Fla. 4th DCA 2010): There, the court noted that 


if there is evidence that retirement funds need not be withdrawn to satisfy the owner-spouse’s 
obligations arising from equitable distribution, the trial court should properly make an 
equitable distribution of assets without considering the tax penalties that would be incurred on 
withdrawal of the funds.  The husband contended that as a result of the court's equitable 
distribution he would have no choice but to invade his retirement funds and that the trial court 
failed to consider any tax penalty for early withdrawal, thus producing an inequitable 
distribution. However, the Fourth District determined that the trial court did not abuse its 
discretion because the wife presented expert testimony that the husband could obtain loans 
against his retirement accounts and avoid incurring any tax penalties.  Thus, the trial court was 
not requiring the husband to liquidate or otherwise convert the retirement assets to cash.  


 
Tradler v. Tradler, 100 So. 3d 735 (Fla. 2d DCA 2012): Tradler distinguishes 


Hornyak.  There, the Husband contended that the trial court improperly failed to consider the 
tax and penalty consequences that accompany the parties' retirement and pension plans, 
producing an inequitable result. In its amended judgment the trial court explained that it would 
not consider tax consequences because “[t]he Husband testified that he had no intention to 
withdraw or cash in any of the pension and retirement funds.” The Husband testified that he 
did not need to cash in his pension and retirement funds “at this moment” and that he had about 
$100,000 in liquid assets. He stated that no one was forcing him to cash in his pension or 
Fidelity Rollover IRA “yet.” The amended judgment required the Husband to make an 
equalizing payment of $152,042 and to pay the marital home's property taxes of $8909, for a 
total of $160,951 payable to the Wife within six months. At the time of the final hearing, the 
Husband was unemployed. Thus, the amended judgment would force the Husband to invade 
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the pension and retirement accounts to comply with the amended judgment, thus incurring 
taxes and penalties. Furthermore, the Husband presented evidence to the court on the tax and 
penalty consequences accompanying the pension and retirement accounts, and the Wife 
presented evidence on the tax consequences associated with those accounts.  A trial court 
should consider the tax consequences when valuing marital assets if a party presents expert 
evidence on the tax consequences. See Austin v. Austin, 12 So.3d 314, 316 (Fla. 2d DCA 
2009); Kadanec v. Kadanec, 765 So.2d 884, 886 (Fla. 2d DCA 2000). “When evidence of a tax 
impact is presented, it is error for the trial court to fail to consider these consequences.” Diaz v. 
Diaz, 970 So.2d 429, 432 (Fla. 4th DCA 2007). Otherwise, if the trial court awards assets to 
one party that have associated tax liabilities but awards assets that have no tax consequences to 
the other party, the result is inequitable.  The Wife argued that the trial court does not have to 
consider tax consequences on retirement accounts when it does not require a party to liquidate 
or otherwise convert the retirement assets to cash, citing Hornyak v. Hornyak, 48 So.3d 858 
(Fla. 4th DCA 2010). However, the Fourth District determined that the trial court did not abuse 
its discretion because the wife presented expert testimony that the husband could obtain loans 
against his retirement accounts and avoid incurring any tax penalties. Id. Tradler was 
distinguishable from Hornyak. Both experts recognized that the pension and retirement 
accounts would incur income tax liability. In addition, the Husband presented evidence through 
his CPA regarding tax penalties for early withdrawal of retirement funds. The parties presented 
conflicting evidence on the tax consequences. The Wife's expert used an 18.5% marginal tax 
rate and deducted the taxes from the marital portion of the assets. The Wife's expert explained 
that on the parties' tax returns for 2007 and 2008 the highest marginal rate they paid was 
18.5%. The Husband's expert used a higher marginal tax rate of 33% and also accounted for a 
10% early withdrawal penalty. The Husband's expert also calculated an alternative structured 
payout over three years to lessen the tax burden. The Wife argued that the Husband had about 
$547,885 in assets at his disposal and would not need to convert retirement assets to cash to 
make the equalizer payment, but the record indicated that the amount included his pension and 
retirement accounts. In addition, even if the Husband did not need to access the retirement 
assets immediately, it was evident the assets would be taxed when the Husband withdrew funds 
from those accounts.  Based on the fact that the parties presented evidence on tax and penalty 
consequences associated with the pension and retirement accounts, the Second District 
reversed and remanded for the trial court to consider those consequences in making its 
equitable distribution. 


 
III. Capital Gains and Losses 


 
A. Almost everything owned for personal or investment purposes is a capital asset. 


Examples include a home, personal use items like household furnishings, and stocks or 
bonds held as investments. When a capital asset is sold, the difference between the basis 
in the asset and the amount it is sold for is a capital gain or a capital loss. Generally an 
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asset's basis is its cost.  However, if received as a gift, then the adjusted basis to the donor 
just before it was given to the recipient, its fair market value at the time it was given, and 
any gift tax paid on it must be ascertained.  If the property was inherited from a decedent 
who died before 2010, the basis in property is generally one of the following: 
 


1. The FMV of the property at the date of the decedent's death. 
 


2. The FMV on the alternate valuation date if the personal representative for the 
estate elects to use alternate valuation. 


 
3. The value under the special-use valuation method for real property used in 


farming or a closely held business if elected for estate tax purposes. 
 


4. The decedent's adjusted basis in land to the extent of the value excluded from the 
decedent's taxable estate as a qualified conservation easement. 


See IRS Publication 551. 


B. Generally, there are no recognized gains or losses on the transfer of property between 
spouses, or between former spouses if the transfer is because of a divorce. The 
transaction may, however, have to be reported on a gift tax return.    There is a capital 
gain if the asset is sold for more than its basis. There is a capital loss if the asset is sold 
for less than its basis. Losses from the sale of personal-use property, such as a home or 
car, are not deductible.	
	


C. Capital gains and losses are classified as long-term or short-term. If the asset is held for 
more than one year before it is disposed of, the capital gain or loss is long-term. If it is 
held one year or less, the capital gain or loss is short-term. To determine how long the 
asset is held, count from the date after the day the asset is acquired up to and including 
the day the asset was disposed of.	
 


D. When a capital asset is sold, the difference between the basis in the asset and the amount 
it is sold for is a capital gain or a capital loss. Generally an asset's basis is its cost.  A 
capital gain is obtained when the asset is sold for more than its basis.   A capital loss 
occurs if the asset is sold for less than its basis.  Losses from the sale of personal-use 
property, such as a home or car, are not deductible. 
 
Gain.   If the amount realized from a sale or trade is more than the adjusted basis of the 
property transferred, the difference is a gain. 
 
Loss.   If the adjusted basis of the property transferred is more than the amount realized, 
the difference is a loss. 
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Amount realized.   The amount realized from a sale or trade of property is everything 
received for the property minus expenses of sale (such as redemption fees, sales 
commissions, sales charges, or exit fees). The amount realized includes the money 
received plus the fair market value of any property or services received. 
 
If the buyer finances through the seller the buyer's purchase of property and the debt 
instrument does not provide for adequate stated interest, the unstated interest that must be 
reported as ordinary income will reduce the amount realized from the sale.  
 
If a buyer of property issues a debt instrument to the seller of the property, the amount 
realized is determined by reference to the issue price of the debt instrument, which may 
or may not be the fair market value of the debt instrument. See Regulations section 
1.1001-1(g). However, if the debt instrument was previously issued by a third party (one 
not part of the sale transaction), the fair market value of the debt instrument is used to 
determine the amount realized. 
 
Fair market value.   Fair market value is the price at which property would change 
hands between a buyer and a seller, neither being forced to buy or sell and both having 
reasonable knowledge of all the relevant facts. 


 
Capital gains and deductible capital losses are reported on Form 1040, Schedule D.  If 
there is a net capital gain, that gain may be taxed at a lower tax rate than ordinary income 
tax rates. The term "net capital gain" means the amount by which the net long-term capital 
gain for the year is more than the sum of the net short-term capital loss and any long-term 
capital loss carried over from the previous year. Generally, net capital gain is taxed at rates 
no higher than 15%. However, for the years 2008 through 2012, some or all net capital 
gain may be taxed at 0%, if it would otherwise be taxed at lower rates. 
 
There are three exceptions where capital gains may be taxed at rates greater than 15%: 
 


1. The taxable part of a gain from selling Section 1202 qualified small business 
stock is taxed at a maximum 28% rate. 


2. Net capital gain from selling collectibles (such as coins or art) is taxed at a 
maximum 28% rate. 


3. The part of any net capital gain from selling Section 1250 real property that is 
required to be recaptured in excess of straight-line depreciation is taxed at a 
maximum 25% rate. 
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If there is a taxable capital gain, the tax payer may be required to make estimated tax 
payments. If the capital losses exceed the capital gains, the amount of the excess loss that 
can be claimed is the lesser of $3,000, ($1,500 if filing married separately) or the total net 
loss as shown on line 16 of the Form 1040 Schedule D, Capital Gains and Losses. If the 
net capital loss is more than this limit, it can be carried forward to later years.   
 
Capital Loss Carried Forward:  The IRS allows use of excess loss to offset ordinary 
income (that derived from sources other than capital gains) up to $3,000.  So if there is 
$2,000 of net loss, it can offset $2,000 of ordinary income.  But if there is $4,000 of net 
loss, only $3,000 of ordinary income can be offset. If there is still more net capital losses 
after offsetting ordinary income, the loss can be carried forward to the next year's 
taxes.  At that time, again, the loss can be used to offset capital gains and then ordinary 
income.  And if there are still losses after that, it is carried forward to the next tax 
year.  This can go on indefinitely - there is no time limit to use up the long-term losses 
other than death.  At death, any carry forward loss dies. 
 
 McMillan v. McMillan, 977 So.2d 655 (Fla. 5th DCA 2008):  Both parties 
agreed that the trial court erred by failing to equitably distribute $141,446 in capital 
loss carry-forwards listed in the former wife's financial affidavit. The Fifth District held 
that, on remand, the loss carry-forwards should be distributed evenly. 


 
IV. Qualified Domestic Relations Order & Retirement Accounts. 
 


A. A qualified domestic relations order (QDRO) is a judgment, decree, or court order 
(including an approved property settlement agreement) issued under a state's 
domestic relations law that: 


 
• Recognizes someone other than a participant as having a right to receive 


benefits from a qualified retirement plan (such as most pension and profit-
sharing plans) or a tax-sheltered annuity, 


• Relates to payment of child support, alimony, or marital property rights to a 
spouse, former spouse, child, or other dependent of the participant, and 


• Specifies certain information, including the amount or part of the participant's 
benefits to be paid to the participant's spouse, former spouse, child, or other 
dependent. 
 


B. Benefits paid to a child or other dependent.   Benefits paid under a QDRO to the plan 
participant's child or other dependent are treated as paid to the participant and are taxed to 
the plan participant.  
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C. Benefits paid to a spouse or former spouse.   Benefits paid under a QDRO to the plan 
participant's spouse or former spouse generally must be included in the spouse's or former 
spouse's income. If the participant contributed to the retirement plan, a prorated share of 
the participant's cost (investment in the contract) is used to figure the taxable amount.  A 
spouse or former spouse who receives part of the benefits from a retirement plan under a 
QDRO reports the payments received as if he or she were a plan participant.  The spouse 
or former spouse is allocated a share of the participant’s cost (investment on the contract) 
equal to the cost times a fraction.  The numerator of the fraction is the present value of 
the benefits payable to the spouse or former spouse.  The denominator is the present 
value of all benefits payable to the participant. The spouse or former spouse can use the 
special rules for lump-sum distributions if the benefits would have been treated as a 
lump-sum distribution had the participant received them. For this purpose, consider only 
the balance to the spouse's or former spouse's credit in determining whether the 
distribution is a total distribution. 


 
D. Rollovers.   If a spouse receives an eligible rollover distribution under a QDRO as the 


plan participant's spouse or former spouse, it may be rolled over tax free into a traditional 
individual retirement arrangement (IRA) or another qualified retirement plan.  Do not 
include the amount rolled over in his or her income until it is received in a distribution 
from the recipient plan or IRA without rolling over that distribution.   


 
E. Individual Retirement Arrangements.  If a final decree of divorce or separate 


maintenance is obtained by the end of the tax year, contributions made to a former 
spouse’s traditional IRA cannot be deducted.   Only contributions to one’s own 
traditional IRA can be deducted.    


 
F. IRA transferred as a result of divorce.   The transfer of all or part of interest in a 


traditional IRA to a spouse or former spouse, under a decree of divorce or separate 
maintenance or a written instrument incident to the decree, is not considered a taxable 
transfer. Starting from the date of the transfer, the traditional IRA interest transferred is 
treated as the spouse's or former spouse's traditional IRA. 


 
G. IRA contribution and deduction limits.   All taxable alimony received under a decree 


of divorce or separate maintenance is treated as compensation for the contribution and 
deduction limits for traditional IRAs. 


 
 


Marshall-Beasley v. Beasley, 77 So.3d 751 (Fla. 4th DCA 2011): The former wife 
argued that the trial judge erred in finding that the former husband's advance distribution of his 
401(k) account was $351,112 rather than $450,000. When the former husband withdrew 
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$450,000 from his 401(k) to purchase property, his bank was required to withhold almost 
$100,000 for income taxes.  The former wife argued that Former Husband depleted his 401(k) 
account as a marital asset.  The former wife received a credit for the net amount of the 
withdrawal of $351,112 in the equitable distribution. The withdrawal occurred pre-petition, 
and the resulting income tax liability was incurred at that time. The bank properly withheld 
income taxes on the former husband's withdrawal from his 401(k) account. The former 
husband's certified public accountant testified at trial that there was no depletion because the 
former husband was beyond retirement age and his work expectancy. Therefore, his 401(k) 
account necessarily was going to be withdrawn and taxed. Even the former wife's certified 
public accountant viewed the former husband's tax-deferred retirement assets as an 
immediately accessible source of income.  In the final judgment, the trial judge “accept[ed] the 
treatment accorded the 401(k) withdrawal by husband's accounting expert ... as being equitable 
and accurate.” In an equitable distribution of marital assets, “[t]he trial court's findings are 
entitled to the presumption of correctness accorded to trial court judgments where the 
credibility of witnesses is a factor.” Rafanello v. Bode, 21 So.3d 867 (Fla. 4th DCA 2009). 
Based on the accounting testimony, the trial judge did not err in determining that the former 
husband's advance distribution of his 401(k) account was $351,000 instead of $450,000, 
because of the deferred taxes withheld by the bank. 


 
Niederman v. Niederman, 60 So.3d 544 (Fla. 4th DCA 2011): The trial court found 


the wife was entitled to permanent periodic alimony. It determined that her net monthly income 
from her part-time employment was $2,500 and that she should not be required to work full 
time. The court found her net monthly need to be $15,000. That left her with a shortfall of 
$12,500 monthly. The court determined that she was entitled to $5,000 in alimony, based upon 
the court's conclusion that her annuities and IRAs could earn $9,000 monthly and could be 
withdrawn for her support without penalty. In addition, the court made the husband responsible 
for the transaction fees and costs incurred by the wife for withdrawals up to $7,500 per month.  
The court based its findings on the use of the IRA for support of the wife on the testimony of 
the husband's accountant. Under existing law, if funds are removed from an IRA or annuity 
before the participant is 59 1/2 years old, there is a 10% extra penalty tax. However, IRC s. 
72(t) provides taxpayers a way to withdraw monies without penalty from annuities or IRAs by 
allowing substantially equal payments over a period of time of at least five years based on the 
life expectancy of the participant and a reasonable rate of return. The accountant testified that 
the wife (who at that time was 53) could withdraw these equal payments for 6 1/2 years until 
she reaches age 59 1/2, when she could access all of the funds without penalty. Based on the 
wife's 31–year life expectancy and a reasonable interest rate of 5% applied to the principal in 
the fund, the wife could withdraw up to $14,500 per month from the IRAs and annuities. 
Because the IRAs and annuities had historical earnings from 6% to 9%, the principal would 
continue to grow at some amount even with the withdrawals figured at a 5% return. The wife 
argued that imputing income to the wife from an early withdrawal of payments from an IRA 
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was contrary to public policy. The Fourth District disagreed.  The Fourth District held that 
IRAs constitute a tax-advantaged retirement savings plan, but it is exactly that—a savings plan. 
Other methods of savings and investment are also intended to assist persons in retirement and 
should not be treated any differently than an IRA when divorce occurs. Further, the Fourth 
District held that the expert evidence established that the IRA funds historically earned more 
than the rate of return used by the trial court. Further, both expert accountants agreed that 5% 
was a reasonable rate of return. The court had competent substantial evidence to support its 
decision.   


 
Yunus v. Yunus, 658 So.2d 1043 (Fla. 1st DCA 1995):  The trial judge noted in his 


opinion that the tax “only comes into play if the IRA is not rolled over but maintained in its 
present form.”  The court reasoned that if the Wife was awarded the Husband’s IRA, then it 
could be simply rolled over and there would be no tax due. Likewise, the parties could let the 
IRA's remain in place and there would be no tax. It is only if the IRA is cashed in that a tax 
becomes due. Therefore, the court did not consider that to be a “current tax liability.” 
Consideration of tax consequences was appropriate, however, because of the actions of the 
parties during the marriage of deferring income tax liabilities on the funds placed into IRA's.  


 
H.  Tax Liability for Withdrawals 
 
Ruiz v. Ruiz, 821 So.2d 1112 (Fla. 3d DCA 2002):  The trial court erred it rendered the 


former husband liable for all tax liability as result of withdrawals he made from an individual 
retirement account (IRA) plan to cover debts.  Even though the former husband falsified assets 
and he did not truthfully disclose living expenses, the record reflected that a portion of the 
withdrawn funds were utilized for marital expenses.  Therefore, a lack of candor was not 
among factors that would justify unequal distribution of marital liability.  The tax liability was 
subject to equitable distribution.    


 
Peacock v. Peacock, 879 So. 2d 96 (Fla. 4th DCA 2004): The court failed to address 


the former husband's tax liability in the amount of $9,826.00, incurred as a result of a 
distribution from his 401(k).  The court also failed to address the tax liability of $2,568.00 for 
the former husband’s pension plan distribution. Failure to consider the tax liability resulted in 
an unjustified unequal distribution.   


 
V. Income 


 
A. Fla. Stat. 61.046(8) defines “income” to mean any form of payment to an individual, 


regardless of source, including, but not limited to: wages, salary, commissions and 
bonuses, compensation as an independent contractor, worker’s compensation, disability 
benefits, annuity and retirement benefits, pensions, dividends, interest, royalties, trusts, 
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and any other payments, made by any person, private entity, federal or state 
government, or any unit of local government. United States Department of Veterans 
Affairs disability benefits and unemployment compensation, as defined in chapter 443, 
are excluded from this definition of income except for purposes of establishing an 
amount of support. 


 
B. Fla. Stat. §61.30(3) addresses the calculation of net income for purposes of child 


support: 
 


Net income is obtained by subtracting allowable deductions from gross income. Allowable 
deductions shall include: 


 
(a) Federal, state, and local income tax deductions, adjusted for actual filing status and 


allowable dependents and income tax liabilities. 
 


(b) Federal insurance contributions or self-employment tax. 
 


(c) Mandatory union dues. 
 


(d) Mandatory retirement payments. 
 


(e) Health insurance payments, excluding payments for coverage of the minor child. 
 


(f) Court-ordered support for other children which is actually paid. 
 


(g) Spousal support paid pursuant to a court order from a previous marriage or the marriage 
before the court.   
 


      Flanagan v. Flanagan, 673 So.2d 894 (Fla. 2d DCA 1996):  Ruth Flanagan 
challenged the trial court's determination of her income for purposes of establishing the 
child support she owed under the guidelines. The Second District agreed with her 
contention that the trial court abused its discretion in imputing net income to her in the 
amount of $1,500.00. See Stodtko v. Stodtko, 636 So.2d 814, 815 (Fla. 3d DCA 1994) 
(absent special circumstances, trial court may not impute income to a spouse at a level that 
the spouse has never before earned in her line of work). The trial court specifically stated it 
arrived at this amount based on Ruth's most current earning history. While that history 
supported imputation of gross income in the amount of $1,500.00, it did not support 
imputation of net income in that amount. See § 61.30(3)(a)-(f), Fla. Stat. (1993) (listing 
deductions to be made from gross income in determining net income for purposes of the 
guidelines).  The lower court was directed to recalculate the amount of Ruth's net monthly 
income.  
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 McCants v. McCants, 984 So.2d 678, 682 (Fla. 2d DCA 2008):  It is well 
established that the trial court must determine each spouse's income for purposes of 
alimony and child support. See Pavese v. Pavese, 932 So.2d 1269, 1270 (Fla. 2d DCA 
2006) (citing §§ 61.08(2)(g), 61.30(2), Fla. Stat. (2003)). The court's determination of a 
party's net income must be supported by competent, substantial evidence. See Matias v. 
Matias, 948 So.2d 1021, 1023 (Fla. 2d DCA 2007). The Husband's 1099 forms, his 
financial affidavit, and his testimony reflected expenses and varying amounts of gross and 
net income. Subtracting the business expenses from the various income amounts gave 
differing results, none equal to the $4500 monthly income amount determined by the trial 
court. The trial court did not explain how it arrived at a net income amount of $4500 per 
month, and based on the record, the Second District was compelled to reverse and remand 
for the trial court to reconsider the issue. 


 
George v. George, 93 So.3d 464 (Fla. 2d DCA 2012): the trial court reached an 


incorrect conclusion about the amount of income actually available to the former husband 
to pay the former wife's fees. The trial court found that the former husband's gross monthly 
income was $10,649. It then deducted $1816 for taxes and $3300 for alimony payments to 
the former wife and concluded that his available income was $5383. At that point, the court 
added $2200 (monthly rent owed to his parents which was not being paid) to his monthly 
income and concluded that his available monthly income was $7583, as if the former 
husband were actually receiving a monthly $2200 payment from his parents for rent in 
addition to his salary. As the undisputed testimony showed, the former husband was not 
actually receiving any additional money from his parents on top of his net pay—he simply 
does not have a rent expense.  “[I]n determining the parties' income levels ... the court may 
consider ‘[r]eimbursed expenses or in kind payments to the extent that they reduce living 
expenses.’ ” Garcia v. Garcia, 560 So.2d 403, 404 (Fla. 3d DCA 1990) (emphasis added) 
(quoting § 61.30(2)(a), Fla. Stat.). Housing or housing payments are included in the 
determination of gross income, not net income. See, e.g., Thomas v. Thomas, 712 So.2d 
822, 823–24 (Fla. 2d DCA 1998) (noting that wife's living expenses were reduced because 
she was allowed to live in marital home rent-free); Jones v. Jones, 679 So.2d 1270, 1271 
(Fla. 2d DCA 1996) (holding that trial court erred in including imputed income into its 
computation of the husband's net income). The Second District agreed that the overall 
effect of the former husband's receipt of free rent from his parents was to increase the 
monthly income available to pay the former wife's fee award. But it was error for the trial 
court to then also add an imaginary $2200 to the former husband's net income after 
apparently reducing his expenses by the rejected rent amount. The methodology effectively 
double counted the same $2200.   


 
Florida Statute §61.08(9) provides that the award of alimony may not leave the payor 
with significantly less net income than the net income of the recipient unless there are 
written findings of exceptional circumstances. 
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Vega v. Vega, 877 So.2d 882 (Fla. 3d DCA 2004):  The husband's net income was 


$6,281 per month. The court awarded the wife $4,000 per month in permanent periodic 
alimony. For a two-year period, the court awarded the wife an additional $1,000 per month 
in rehabilitative alimony. Thus, the award for the first two years was $5,000 per month in 
alimony out of the husband's net income of $6,281. This was 80 percent of the husband's 
net income. After the two years, the award is $4,000 per month out of the husband's net 
income of $6,281, which was 64 percent of the husband's net income.  The wife argued that 
an alimony award should be based on gross income, not net income. She contended that 
when the alimony award was compared to the husband's gross income, the award was 
reasonable. The wife was in error. The case law states that net income is the relevant 
benchmark. Canakaris v. Canakaris, 382 So.2d at 1202 (Fla.1980). 


 
Kingsbury v. Kingsbury, 116 So.3d 473 (Fla. 1st DCA 2013):  The trial court found 


that Mr. Kingsbury's “annual gross income [was] approximately $140,000” and that he 
“ha[d] the capacity of earn [sic] at least $150,000 per year.” The trial court also found that 
Ms. Kingsbury “ha[d] the ability to earn just a little more than minimum wage.” As such, 
Ms. Kingsbury was awarded $4,000 per month in alimony. Mr. Kingsbury argued on 
appeal that the trial court erred by failing to base the award of alimony on his net income. 
The First District agreed.  The ability to pay alimony should be based on the party's net 
income. See Vanzant v. Vanzant, 82 So.3d 991, 993 (Fla. 1st DCA 2011) (holding that trial 
court erred by using figures that represented gross income rather than net income); Vega v. 
Vega, 877 So.2d 882, 883 (Fla. 3d DCA 2004) (noting that former spouse's argument that 
alimony award should be based on gross income rather than net income was incorrect 
because “[i]n reality, the case law states that net income is the relevant benchmark”) (citing 
Canakaris v. Canakaris, 382 So.2d 1197, 1202 (Fla.1980); Lambertini v. Lambertini, 817 
So.2d 942, 943 (Fla. 3d DCA 2002); Gandul v. Gandul, 696 So.2d 466, 468 (Fla. 3d DCA 
1997); de Armas v. de Armas, 471 So.2d 185, 185 (Fla. 3d DCA 1985); Parham v. Parham, 
385 So.2d 107, 108 (Fla. 3d DCA 1980); Blum v. Blum, 382 So.2d 52, 54 (Fla. 3d DCA 
1980)). 


 
C. Improper Deduction: 


 
Moore v. Moore, 120 So.3d 194 (Fla. 5th DCA 2013):  Money contributed by the 


former wife to her 401(k) retirement account and to her health care flexible spending 
account were not statutorily authorized deductions from former wife's gross income as part 
of the calculation of her net income for purposes of child support since the contributions 
were voluntary, rather than mandatory. West's F.S.A. § 61.30(3). 
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Child v. Child, 34 So.3d 159 (Fla. 3d DCA 2010):  Self-employed spouses, in 
contrast to salaried employees, have the ability to control and regulate their income, 
testimony, tax returns, and business records accordingly may not reflect their true earnings, 
earning capability, and net worth for purposes of determining their support obligations.  In 
this case, the evidence was sufficient to support the trial court's conclusion that the self-
employed husband's financial documents and testimony did not demonstrate the accuracy 
of his reported income.  Thus, the trial court acted within its discretion in imputing income 
to the husband for purposes of determining appropriate spousal support award incident to 
divorce. While the husband's tax returns showed a reported range of gross income from 
$13,004 to $27,772, on such salary, he was able to pay credit card bills ranging from 
$3,000 to $15,000 per month, while voluntarily paying the mortgage on the marital 
residence in addition to supporting the parties' two minor children.      


 
D. Criminal Charges: 


 
Haeussler v. State, 100 So. 3d 732, 733 (Fla. 2d DCA 2012):  Ms. Haeussler alleged 


that Mr. Haeussler committed perjury by failing to fully disclose his income in the financial 
affidavit he filed before the December 2008 dissolution trial and on Form 1.977, which was 
ordered by the trial judge to be completed.  Mr. Haeussler was arraigned in September 
2010.  The trial court subsequently held a contempt hearing and found Mr. Haeussler guilty 
of indirect criminal contempt for filing a false financial affidavit in December 2008 and 
attaching a fraudulent tax return to Form 1.977. After a sentencing hearing, the court 
ordered Mr. Haeussler to serve five weekends in jail.  Mr. Haeussler argued that the trial 
court erred in denying his motion for judgment of acquittal because the evidence was 
insufficient to establish that he misrepresented his income in his financial affidavit or on 
the tax return attached to Form 1.977. Mr. Haeussler asserted that, without evidence of the 
exact amount of income he earned from side jobs, the State could not prove that he failed to 
report that income. However, Mr. Haeussler himself admitted that he did not report this 
extra income on his financial affidavit and tax return. The question of the exact amount of 
income was not necessary to a determination that Mr. Haeussler misrepresented his income 
by failing to report income from these side jobs.  The trial court’s decision was affirmed. 


 
VI. Alimony 
 


A. Definition: 
 
Alimony is a payment to or for a spouse or former spouse under a divorce or separation 
instrument. It does not include voluntary payments that are not made under a divorce or 
separation instrument. 
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Alimony is deductible by the payer and must be included in the spouse's or former spouse's 
income. Although this discussion is generally written for the payer of the alimony, the 
recipient can use the information to determine whether an amount received is alimony. 
 


Farley v. Farley, 858 So.2d 1170 (Fla. 2d DCA 2003): It is error for trial court to fail to 
consider tax implications of alimony award when such evidence is presented.  In determining 
the appropriate amount of alimony, the trial court shall consider tax implications when such 
evidence is presented.  Here, the district court of appeal determined the appropriate amount 
of alimony to be $3,350 per month, even though it was not normally a function of appellate 
court to direct the trial judge to enter a specific amount of alimony award, where trial court, 
in awarding wife $2,350 per month, failed to consider tax implications and postdissolution 
expenses the wife would incur and case was on its second appeal and had been pending for 
three years. 


 
Rykiel v. Rykiel, 838 So.2d 508 (Fla.  2003):  However, the divorce decree may 


provide that alimony payments are to be excluded from the gross income of the payee and 
not deducted by the payor. If this occurs, the payments do not constitute alimony for tax 
purposes, are not included in the gross income of the recipient, and are nontaxable to the 
recipient.  


 
Green v. Green, 484 So.2d 1269 (Fla. 3d DCA 1986):  Husband's request that time 


for lump-sum alimony payments be extended so that he could take advantage of federal tax 
code provisions [26 U.S.C.A. §§ 71, 215] allowing him to deduct payments as if they were 
permanent alimony should be granted, where granting the request would have no significant 
effect on wife's award, lump-sum payments were currently ordered to extend over a period of 
nine years and one month, and husband sought to have them extended past ten years.    
 


B. Divorce or separation instrument.   The term “divorce or separation instrument” 
means: 


 
• A decree of divorce or separate maintenance or a written instrument incident 


to that decree, 
• A written separation agreement, or 
• A decree or any type of court order requiring a spouse to make payments for the 


support or maintenance of the other spouse. This includes a temporary decree, an 
interlocutory decree, and a decree of alimony pendente lite. 


 
C. Invalid decree.   Payments under a divorce decree can be alimony even if the decree's 


validity is in question. A divorce decree is valid for tax purposes until a court having 
proper jurisdiction holds it invalid. 
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D. Amended instrument.   An amendment to a divorce decree may change the nature of the 


payments. Amendments are not ordinarily retroactive for federal tax purposes. However, 
a retroactive amendment to a divorce decree correcting a clerical error to reflect the 
original intent of the court will generally be effective retroactively for federal tax 
purposes. 


 
E. General Rules.  The following rules apply to alimony regardless of when the divorce or 


separation instrument was executed. 
 


Payments not alimony.   Not all payments under a divorce or separation instrument 
are alimony. Alimony does not include: 
 


• Child support, 
• Noncash property settlements, 
• Payments that are a spouse's part of community income, if in a state that 


recognizes community income,   
• Payments to keep up the payer's property, or 
• Use of the payer's property. 


 
F. Underpayment.   If both alimony and child support payments are called for by the 


divorce or separation instrument, and the payor pays less than the total required, the 
payments apply first to child support and then to alimony. 


 
G. Payments to a third party.   Cash payments, checks, or money orders to a third party on 


behalf of a spouse under the terms of the divorce or separation instrument can be 
alimony, if they otherwise qualify. These include payments for the recipient spouse's 
medical expenses, housing costs (rent, utilities, etc.), taxes, tuition, etc. The payments are 
treated as received by the spouse and then paid to the third party. 


 
H. Life insurance premiums.   Alimony includes premiums paid under a divorce or 


separation instrument for insurance on the payor’s life to the extent the spouse owns the 
policy. 


 
I. Payments for jointly-owned home.   If a divorce or separation instrument states that the 


payor must pay expenses for a home owned by the payor and former spouse, some of the 
payments may be alimony.  
 







	


30	
	


J. Alimony Requirements.  A payment to or for a spouse under a divorce or separation 
instrument is alimony if the spouses do not file a joint return with each other and all the 
following requirements are met. 


 
• The payment is in cash. 
• The instrument does not designate the payment as not alimony. 
• The spouses are not members of the same household at the time the payments are 


made. This requirement applies only if the spouses are legally separated under a 
decree of divorce or separate maintenance. 


• There is no liability to make any payment (in cash or property) after the death of 
the recipient spouse. 


• The payment is not treated as child support. 
 


1. The payor may deduct from income the amount of alimony or separate 
maintenance paid, and the recipient spouse must include in income the amount 
of alimony or separate maintenance received. 


 
2. Child support is never deductible. If the decree of divorce or separate 


maintenance provides for alimony and child support, and the payor pays less 
than the total required, the payments apply first to child support. Any 
remaining amount is considered alimony. 


 
3. Noncash property settlements, whether in a lump sum or installments, do not 


qualify as alimony. Voluntary payments (i.e., payments not required by a 
divorce decree or separation instrument) do not qualify as alimony. 


 
Kuchera v. Kuchera, 123 So.3d 631 (Fla. 4th DCA 2013): The parties' MSA, under a 
provision titled “Lump Sum Alimony and Equitable Distribution,” requires the former 
husband to pay the former wife one-half of his salary after payment of child support for ten 
years, to be followed by yearly payments of $10,000. The former husband and the former 
wife agreed that the provision would be non-modifiable. The MSA was silent as to whether 
these payments would be deductible by the former husband, or includible in the income of 
the former wife.  “The usual treatment of alimony is to make the alimony taxable to the 
recipient and deductible by the payer.” Rykiel v. Rykiel, 838 So.2d 508, 510 (Fla.2003) 
(citation omitted). However, payments are not deductible by the payer as alimony if they 
are “part of a property settlement agreement.” Hyotlaine v. Hyotlaine, 356 So.2d 1319, 
1321 (Fla. 4th DCA 1978). Lump sum alimony “is a fixed and certain amount, the right to 
which is vested in the recipient and which is not therefore subject to increase, reduction, or 
termination in the event of any contingency, specifically including those of death or 
remarriage.” Boyd v. Boyd, 478 So.2d 356 (Fla. 3d DCA 1985). If the payments qualify as 
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lump sum alimony, they remain payable to the former wife's estate in the event of her 
death, and consequently, generally will not be deductible by the former husband under the 
relevant Internal Revenue Code provisions. Rood v. Comm'r, T.C. Memo.2012–122, 2012 
WL 1435009 (U.S.Tax Ct. Apr.25, 2012); Sharp v. Comm'r, T.C. Summ.Op.2004–27, 2004 
WL 440429 (U.S.Tax Ct. Mar.11, 2004).  The opinions of the parties' accountants 
conflicted as to whether the former husband could deduct the payments. The trial court 
stated that “the better part of discretion [was] to do nothing” and expressly “decline[d] to 
characterize the payments for federal tax purposes, subject to any future ruling by the 
Internal Revenue Service or the Tax Courts.” The Fourth District found that this was error, 
and directed the trial court to amend its final judgment to indicate whether or not the 
payments shall be deductible by the former husband and taxable to the former wife, after 
analyzing the pertinent provisions of the MSA. 
 
  McMillan v. McMillan, 977 So.2d 655 (Fla. 5th DCA 2008): The trial court's finding 
that the former wife will need approximately $4,800 per month to maintain her lifestyle 
was supported by competent, substantial evidence.  There was no issue with respect to the 
former husband's ability to pay alimony. The trial court further determined that the wife's 
income tax liability would be $385 per month, but it did not appear that the court 
considered this tax liability when setting the alimony amount. It is well settled that 
“[c]onsideration of the consequences of income tax law on the distribution of marital assets 
and alimony is required and failure to do so is ordinarily reversible error.” Miller v. 
Miller, 625 So.2d 1320 (Fla. 5th DCA 1993). Therefore, the Fifth District found that the 
trial court erred by not considering the former wife's income tax liability when setting the 
alimony amount. 
 


K. Cash payment requirement.   Only cash payments, including checks and money orders, 
qualify as alimony. The following do not qualify as alimony. 


 
• Transfers of services or property (including a debt instrument of a third party 


or an annuity contract). 
• Execution of a debt instrument by the payer. 
• The use of the payer's property. 


 
L. Payments to a third party.   Cash payments to a third party under the terms of a divorce 


or separation instrument can qualify as cash payments to his or her former spouse. Also, 
cash payments made to a third party at the written request of the former spouse may 
qualify as alimony if all the following requirements are met. 


 
• The payments are in lieu of payments of alimony directly to the spouse. 
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• The written request states that both spouses intend the payments to be treated 
as alimony. 


• The payor receives the written request from his or her spouse before the payor 
files his or her return for the year the payments are made. 


 
M. Payments designated as not alimony.   Former spouses can designate that otherwise 


qualifying payments are not alimony. This is done by including a provision in the divorce 
or separation instrument that states the payments are not deductible as alimony and are 
excludable from the spouse's income. For this purpose, any written statement signed by 
both former spouses that makes this designation and that refers to a previous written 
separation agreement is treated as a written separation agreement and therefore a divorce 
or separation instrument. If there are temporary support orders, the designation must be 
made in the original or a later temporary support order.  The recipient spouse can exclude 
the payments from income only if he or she attaches a copy of the instrument designating 
them as not alimony to his or her return. The copy must be attached each year the 
designation applies. 
 
Examples:   
Mortgage payments. If all the mortgage payments must be paid by one spouse (principal 
and interest) on a jointly-owned home, and they otherwise qualify as alimony, one-half of 
the total payments can be deducted as alimony. If deductions are itemized and the home 
is a qualified home, one-half of the interest can be claimed in figuring the deductible 
interest. The other spouse must report one-half of the payments as alimony received. If 
the other spouse itemizes deductions and the home is a qualified home, he or she can 
claim one-half of the interest on the mortgage in figuring deductible interest. 
 
Taxes and insurance. If one party pays all the real estate taxes or insurance on a home 
held as tenants in common, that party can deduct one-half of these payments as alimony. 
The other party must report one-half of these payments as alimony received. If 
deductions are itemized deductions, each claim one-half of the real estate taxes and none 
of the home insurance.   If the home is held as tenants by the entirety or joint tenants, 
none of the payments for taxes or insurance are alimony. But if deductions are itemized, 
the payor can claim all of the real estate taxes and none of the home insurance. 


 
N. Spouses cannot be members of the same household.   Payments to a spouse while 


members of the same household are not alimony if they are legally separated under a 
decree of divorce or separate maintenance. A home formerly shared is considered one 
household, even if the former spouses physically separate themselves in the home.  They 
are not treated as members of the same household if one is preparing to leave the 
household and does leave no later than 1 month after the date of the payment. 







	


33	
	


 
Exception.   If spouses are not legally separated under a decree of divorce or separate 
maintenance, a payment under a written separation agreement, support decree, or other court 
order may qualify as alimony even if they are members of the same household when the 
payment is made. 


 
O. Liability for payments after death of recipient spouse.   If any part of payments made 


must continue to be made for any period after the spouse's death that part of the payments 
is not alimony whether made before or after the death. If all of the payments would 
continue, then none of the payments made before or after the death is alimony.  The 
divorce or separation instrument does not have to expressly state that the payments cease 
upon the death of the spouse if, for example, the liability for continued payments would 
end under state law. 


 
P. Substitute payments.   If payments are made in cash or property after a spouse's death as 


a substitute for continuing otherwise qualifying payments before the death, the otherwise 
qualifying payments are not alimony. To the extent that the payments begin, accelerate, 
or increase because of the death of the spouse, otherwise qualifying payments made may 
be treated as payments that were not alimony. Whether or not such payments will be 
treated as not alimony depends on all the facts and circumstances. 
 
 
 


Q. Recapture of Alimony 
 


If the alimony payments decrease or end during the first 3 calendar years, it may be subject to 
the recapture rule. If the payor is subject to this rule, he or she has to include it in income in 
the third year part of the alimony payments that were previously deducted. The recipient 
spouse can deduct in the third year part of the alimony payments he or she previously 
included in income. 


 
The 3-year period starts with the first calendar year a payment is made that qualifies as 
alimony under a decree of divorce or separate maintenance or a written separation agreement. 
Do not include any time in which payments were being made under temporary support 
orders. The second and third years are the next 2 calendar years, whether or not payments are 
made during those years. 


 
The reasons for a reduction or end of alimony payments that can require a recapture include: 


 
• A change in the divorce or separation instrument, 
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• A failure to make timely payments, 
• A reduction in the ability to provide support, or 
• A reduction in the spouse's support needs. 


 
When to apply the recapture rule.   The payor is subject to the recapture rule in the third 
year if the alimony paid in the third year decreases by more than $15,000 from the second 
year or the alimony paid in the second and third years decreases significantly from the 
alimony paid in the first year. 


 
When a decrease in alimony is figured, do not include the following amounts: 
 
• Payments made under a temporary support order. 
• Payments required over a period of at least 3 calendar years that vary because they are a 


fixed part of income from a business or property, or from compensation for employment 
or self-employment. 


• Payments that decrease because of the death of either spouse or the remarriage of the 
spouse receiving the payments before the end of the third year. 


 
Section 61.08(2)(h) requires that “in determining the ... amount of alimony ..., the court 


shall consider all relevant factors, including, but not limited to: [t]he tax treatment and 
consequences to both parties of any alimony award.” “It is error for the trial court to fail to 
consider tax implications of an alimony award when such evidence is presented.” Farley v. 
Farley, 800 So.2d 710, 712 (Fla. 2d DCA 2001) (citing Miller v. Miller, 625 So.2d 1320, 
1321 (Fla. 5th DCA 1993)).  


 
Tarkow v. Tarkow, 128 So.3d 82 (Fla. 2d DCA 2013): The former wife presented 


appropriate evidence to the general magistrate and to the circuit court concerning the 
income tax implications of the alimony award and her need for continued support in an 
amount sufficient to enable her to pay her obligations for federal and state income taxes. In 
calculating the former wife's current need, both the general magistrate and the circuit court 
failed to account for the income tax consequences of the award to the former wife and the 
former wife's expenses for the payment of income taxes.   


 
     Lopez v. Lopez,135 So.3d 326 (Fla. 5th DCA 2013): The trial court found misconduct 
because Former Husband spent a portion of his monthly income on his girlfriend—which it 
reasoned would normally be available to pay for property taxes and home improvements. 
The finding, however, did not permit the court to allocate depleted funds that were properly 
used, such as attorney's fees. See, e.g., Bush v. Bush, 824 So.2d 293, 294 (Fla. 4th DCA 
2002) (holding that evidence that former husband improperly spent up to $9,000 of marital 
funds on his girlfriend, does not justify attribution of $43,138 in no-longer-existing assets). 
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The trial court's amended final judgment properly acknowledged that attorney's fees were 
“necessities.” Therefore, the only depleted funds that should have allocated to the Former 
Husband are those that the trial court found were spent on Former Husband's girlfriend—
not the 401(k)'s entire previous balance of $76,718.68.  The trial court also allocated the 
entire 401(k) tax burden of $15,343.74 to Former Husband. Such distribution presupposed 
that Former Husband liquidated the 401(k) to improperly dissipate the funds on his 
girlfriend and failed to account for the overwhelming purpose of the 401(k) liquidation—
the nearly $40,000 in attorney's fees. The attorney's fees expense constituted roughly 65% 
of the after-tax value of the 401(k). There is no indication in the record that Former 
Husband would have been able to pay the attorney's fees from his net income of $3,047.52 
per month, considering his other monthly expenses. Additionally, the parties did not have 
any other assets from which Former Husband could draw funds to pay for the litigation. 
Therefore, because the 401(k) was liquidated primarily and necessarily for the payment of 
legitimate expenses—attorney's fees—the trial court erred by allocating the tax 
consequences solely on Former Husband. See Vaccaro v. Vaccaro, 677 So.2d 918, 922 
(Fla. 5th DCA 1996) (“One party should not be charged with the full value of an asset that 
is burdened with an inevitable payment of taxes.”). 


 
VII. Child Support 
 


A. A payment that is specifically designated as child support or treated as 
specifically designated as child support under a divorce or separation instrument is not 
alimony. The amount of child support may vary over time. Child support payments are not 
deductible by the payer and are not taxable to the payee. 


 
   A payment will be treated as specifically designated as child support to the extent that 
the payment is reduced either: 


• On the happening of a contingency relating to the child, or 
• At a time that can be clearly associated with the contingency. 


A payment may be treated as specifically designated as child support even if other separate 
payments are specifically designated as child support. 


 
Contingency relating to a child.   A contingency relates to a child if it depends on any 


event relating to that child. It does not matter whether the event is certain or likely to occur. 
Events relating to a child include the child's: 


• Becoming employed, 
• Dying, 
• Leaving the household, 
• Leaving school, 
• Marrying, or 
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• Reaching a specified age or income level. 
• Child support terminates on child’s 18th birthday unless the court finds or found 


that Fla. Stat. §743.07(2) applies or otherwise agreed to by the parties. 


Clearly associated with a contingency.   Payments that would otherwise qualify as 
alimony are presumed to be reduced at a time clearly associated with the happening of a 
contingency relating to the child only in the following situations. 


• The payments are to be reduced not more than 6 months before or after the date the child 
will reach 18, 21, or local age of majority. 


• The payments are to be reduced on two or more occasions that occur not more than 1 
year before or after a different one of the children reaches a certain age from 18 to 24. 
This certain age must be the same for each child, but need not be a whole number of 
years. 


In all other situations, reductions in payments are not treated as clearly associated with the 
happening of a contingency relating to the child. 


 
B. The tax refund intercept program (TRIP) was established pursuant to Title IV-D 


of the Social Security Act and the Internal Revenue Code. Rogers v. Bucks County Domestic 
Relations Section, 959 F.2d 1268, 1270 (3d Cir.1992). 


 
TRIP is a federal program designed to aid state and local governments in collecting 


delinquencies from parents who fail to meet state court orders enforcing the parents' state 
obligations to support their children. State and local governmental units administer the program 
in cooperation with the United States Internal Revenue Service (IRS). Under TRIP, federal 
income tax refunds due persons who owe past-due child support can be intercepted by the IRS 
and ultimately sent instead to the state in which the children live. The state can then apply the 
refund money against welfare benefits previously paid to the delinquent's children or distribute 
it to the person who has lawful custody of the children.  See Anderson v. White, 888 F.2d 985, 
987 (3d Cir.1989).  


 
In Florida, the Department of Revenue is the state agency responsible for 


administration of the program. Fla. Stat. §§ 409.2554(1) & 409.2557(1).The Department must 
certify any delinquent parent who owes at least $500 in past-due child support. Fla. Admin. 
Code R. 12E-1.014(5)(b). At the Department's request, the Federal Office of Child Support 
Enforcement must send a notice informing the delinquent parent that he or she (1) must pay the 
past-due support amount in full to the Department within 30 days of the date of the notice in 
order to avoid the interception of the parent's IRS income tax refund and (2) has the right to 
contest the determination of the amount of the past-due support by contacting the Department 
at the address or telephone number provided in the notice within 30 days from the date of the 
notice. Fla. Admin. Code R. 12E-1.014(3). If the parent timely requests a review, the 
Department will attempt to resolve the matter informally and, if it is unable to do so, the parent 
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may request an administrative review conducted by the Department of Children and Family 
Services, Office of Administrative Hearings. Fla. Admin. Code R. 12E-1.014(4)(a)-(b). If the 
parent fails to make a timely review request, the parent is deemed to have waived the right to 
contest the certification, and the Federal Office of Child Support Enforcement must notify the 
United States Department of the Treasury of the past-due support owed by the parent. Fla. 
Admin. Code R. 12E-1.014(4)(d). The Secretary of the Treasury is required to withhold from a 
tax refund “an amount equal to the past-due support.” 42 U.S.C. § 664(a)(1)-(2). The 
Department shall retain the intercepted tax refund “up to the amount of past-due support 
assigned to the department as a condition of eligibility for temporary cash assistance, but not to 
exceed the total amount of temporary cash assistance provided to the family,” and “the excess 
will be mailed to the obligee.” Fla. Admin. Code R. 12E-1.014(5)(d)1. Accord 42 U.S.C. § 
657(a)(1)-(2).  Florida Dep't of Revenue, Child Support Enforcement ex rel. Baker v. Baker, 24 
So.3d 1254 (Fla. 1st DCA 2009). 


 
The Department of Treasury's Financial Management Service (FMS), which issues 


IRS tax refunds, has been authorized by Congress to conduct the Treasury Offset Program. 
Through this program, the refund or overpayment may be reduced by FMS and offset to 
pay: 


 
i. Past-due child support 


ii. Federal agency non-tax debts 
iii. State income tax obligations, or 
iv. Certain unemployment compensation debts owed a state. (Generally 


these are debts for compensation that was paid due to fraud or for 
contributions due to a state fund that were not paid due to fraud) 
 


If the debt was submitted for offset, FMS will take as much of the refund as is needed 
to pay off the debt and send it to the agency to which it is owed. Any portion of the refund 
remaining after offset will be issued.  If a joint return is filed, and one person is not 
responsible for the debt, that person should file Form 8379 for Injured Spouse Allocation.   


 
Note: The purpose of TRIP is to aid “in collecting delinquencies” in child support 


payments.   Retroactive child support that is not otherwise overdue does not constitute a 
delinquency or meet the definition of “past-due support” as required by the federal statute. 
Dep't of Revenue, Child Support Enforcement ex rel. Harper v. Cessford, 100 So.3d 1199 
(Fla. 2d DCA 2012). 


 
 
 


VIII. Other Children’s Issues  
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A. Qualifying Child: 
 
A “qualifying child” may enable a taxpayer to claim several tax benefits, such as head 
of household filing status, the exemption for a dependent, the child tax credit, the 
child and dependent care credit and the earned income tax credit.  
 
A child will be treated as the qualifying child of his or her noncustodial parent if all 
four of the following statements are true. 


 
1. The parents: 


a. Are divorced or legally separated under a decree of divorce or separate 
maintenance, 


b. Are separated under a written separation agreement, or 
c. Lived apart at all times during the last 6 months of the year, whether or not 


they are or were married. 
 


2. The child received over half of his or her support for the year from the parents. 
 


3. The child is in the custody of one or both parents for more than half of the year. 
 


4. Either of the following applies. 
a. The custodial parent signs a written declaration that he or she will not claim 


the child as a dependent for the year, and the noncustodial parent attaches this 
written declaration to his or her return.  


b. A pre-1985 decree of divorce or separate maintenance or written separation 
agreement states that the noncustodial parent can claim the child as a 
dependent, the decree or agreement was not changed after 1984 to say the 
noncustodial parent cannot claim the child as a dependent, and the 
noncustodial parent provides at least $600 for the child's support.  


 
In general, to be a taxpayer’s qualifying child, a person must satisfy four tests: 


 
1. Relationship:  the taxpayer’s child or stepchild (whether by blood or adoption), 


foster child, sibling or stepsibling, or a descendant of one of these. 
 


2. Residence:  has the same principal residence as the taxpayer for more than half 
the tax year. Exceptions apply, in certain cases, for children of divorced or 
separated parents, kidnapped children, temporary absences, and for children who 
were born or died during the year. 







	


39	
	


 
3. Age:  must be under the age of 19 at the end of the tax year, or under the age of 24 


if a full-time student for at least five months of the year, or be permanently and 
totally disabled at any time during the year. 


 
4. Support: did not provide more than one-half of his/her own support for the year. 


 
Additional Rules: 
While the four qualifying child tests generally apply for the five tax benefits noted 
above, there are some additions or variations for particular provisions: 
 


Dependent — a qualifying child must also meet these tests: 
 


• Nationality — be a U.S. citizen or national, or a resident of the U.S., Canada or 
Mexico. There is an exception for certain adopted children. 


• Marital status — if married, did not file a joint return for that year, unless the 
return is filed only as a claim for refund and no tax liability would exist for either 
spouse if they had filed separate returns. 


 
        Definitions: 
 


Head of Household Filing Status — a qualifying child is determined without regard 
to the exception for children of divorced or separated parents. Also, a qualifying child 
who is married at the end of the year must meet the marital status and nationality tests 
for a dependent. 
 
Credit for Child and Dependent Care Expenses — a qualifying child must be 
under the age of 13 or permanently and totally disabled. A qualifying child is 
determined without regard to the exception for children of divorced or separated 
parents and the exception for kidnapped children. 
 
Child Tax Credit — a qualifying child must be under age 17 and a U.S. citizen or 
national or a U.S. resident. 
 
Earned Income Tax Credit — a qualifying child does not have to meet the support 
test. Also, a qualifying child must have lived with the taxpayer in the United States 
for more than half the year and have a social security number that is valid for 
employment in the United States. A qualifying child is determined without regard to 
the exception for children of divorced or separated parents.  If a qualifying child is 
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married, he or she must also meet the marital status and nationality tests for a 
dependent (above). 


 
B. Custodial parent and noncustodial parent.   


 
For IRS purposes, the custodial parent is the parent with whom the child lived for the 
greater number of nights during the year. The other parent is the noncustodial parent. 


 
If the parents divorced or separated during the year and the child lived with both 
parents before the separation, the custodial parent is the one with whom the child 
lived for the greater number of nights during the rest of the year. 


 
   A child is treated as living with a parent for a night if the child sleeps: 
 


• At that parent's home, whether or not the parent is present, or 
• In the company of the parent, when the child does not sleep at a parent's home (for 


example, the parent and child are on vacation together). 
 


1. Equal number of nights.   If the child lived with each parent for an equal number of 
nights during the year, the custodial parent is the parent with the higher adjusted gross 
income. 


 
2. December 31.   The night of December 31 is treated as part of the year in which it 


begins. For example, December 31, 2012, is treated as part of 2012. 
 


3. Emancipated child.   If a child is emancipated under state law, the child is treated as 
not living with either parent.  


 
4. Absences.    If a child was not with either parent on a particular night (because, for 


example, the child was staying at a friend's house), the child is treated as living with 
the parent with whom the child normally would have lived for that night, except for 
the absence. But if it cannot be determined with which parent the child normally 
would have lived or if the child would not have lived with either parent that night, the 
child is treated as not living with either parent that night. 


 
5. Parent works at night.   If, due to a parent's nighttime work schedule, a child lives for 


a greater number of days but not nights with the parent who works at night, that 
parent is treated as the custodial parent. On a school day, the child is treated as living 
at the primary residence registered with the school. 
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C. Written declaration.     
 
The custodial parent must use either Form 8332 or a similar statement (containing the 
same information required by the form) to make the written declaration to release the 
exemption to the noncustodial parent. The noncustodial parent must attach a copy of 
the form or statement to his or her tax return. 


 
The exemption can be released for 1 year, for a number of specified years (for example, 
alternate years), or for all future years, as specified in the declaration. 


 
Fortune v. Fortune, 61 So.3d 441 (Fla. 2d DCA 2011): Pursuant to section 


62.30(11)(a)(8), the court may order a parent to execute a waiver of the Internal Revenue 
Service dependency exemption if the paying parent is current in child support payments. 
In doing so, “[t]he trial court cannot allocate the dependency tax exemption directly” but 
can “require the custodial parent to execute a waiver transferring the exemptions to the 
noncustodial parent.”  Wamsley v. Wamsley, 957 So.2d 89 (Fla. 2d DCA 2007). 
Additionally, the final judgment must require that the exemption be conditional on the 
paying spouse's “being current in his support obligations.” Id.; see also Davies v. 
Turner, 802 So.2d 1195 (Fla. 1st DCA 2002).  In Fortune, the Second District reversed 
the lower court’s portion of the final judgment which provided awarded the husband tax 
deductions, tax exemptions, and tax credits for three of the parties' children and awarded 
the same to the wife for their other two children. The trial court directed the parties to 
execute the forms necessary to effectuate this provision of the final judgment. The wife 
argued that the trial court erred by transferring the exemptions directly and in failing to 
condition the exemption on the husband's being current in his child support payments.  
The Second District held that on remand, the trial court shall direct the wife to execute 
the necessary waivers of exemptions and order the husband’s exemptions be conditioned 
on his being current on his child support obligation.    


 
Robertson v. Bretthauer, 712 So.2d 1140 (Fla. 3d DCA 1998):  Although the trial 


court does not have the absolute power to allocate the federal tax dependency exemption 
directly, it can require the custodial parent to transfer the exemption to the noncustodial 
parent through the execution of a waiver.  A Court-ordered transfer of federal tax 
dependency exemption to a noncustodial parent is conditioned on that parent being 
current with support payments.  Here, the former wife was properly compelled to transfer 
to the former husband federal tax dependency exemptions for their three children, 
conditioned upon former husband's being current with his support payments and in 
modification of parties' marital settlement agreement.  The former husband was paying 
100% of the child support and former wife was not employed, claimed no income, and 
produced no income tax returns. 
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Exception:  Divorce decree or separation agreement that went into effect after 1984 and 


before 2009.   If the divorce decree or separation agreement went into effect after 1984 and 
before 2009, the noncustodial parent may be able to attach certain pages from the decree or 
agreement instead of Form 8332. To be able to do this, the decree or agreement must state all 
three of the following. 


 
1. The noncustodial parent can claim the child as a dependent without regard to any 


condition, such as payment of support. 
2. The custodial parent will not claim the child as a dependent for the year. 
3. The years for which the noncustodial parent, rather than the custodial parent, can claim 


the child as a dependent. 
 


  El-Hajji v. El-Hajji, 67 So.3d 256 (Fla. 2d DCA 2010): The Second District 
disagreed with the parties' position that the circuit court erred in allocating the 
dependency exemption on the ground that the issue was not presented at trial. Section 
61.30(11)(a)(8) authorized the circuit court to consider the impact of the dependency 
exemption in determining the child support award. Although neither party addressed the 
issue at the final hearing, the husband's pretrial memorandum specifically asked the 
circuit court to determine “who will claim the child as a dependant [sic] for the 2008 tax 
year and subsequent years.” See Geddies v. Geddies, 43 So.3d 888 (Fla. 1st DCA 
2010)(holding that even though neither party requested the allocation of the federal 
dependency exemption, the circuit court did not err in allocating the exemption to the 
former husband to maximize his disposable income for the benefit and support of the 
minor children).  The Second District also disagreed with the husband's suggestion that 
the circuit court misunderstood the law on this issue and unthinkingly rotated the 
exemption between the parents as a matter of parity. “The purpose of the exemption is to 
permit the party paying the support to have more disposable income from which to make 
such payment.” Negron v. Ray, 769 So.2d 524 (Fla. 5th DCA 2000). Although the 
husband's support obligation as calculated under the child support guidelines worksheet is 
higher because of his higher income, the wife is required to pay the husband child support 
despite her significantly lower monthly income and roughly equivalent time-sharing with 
respect to the minor child. The Second District was unable to find that the circuit court 
abused its discretion in determining that the wife should share in the benefit of the 
dependency exemption for the minor child in alternating years but did find that the circuit 
court erred in implementing its intent that the parties share in the exemption by failing to 
direct the husband to execute a waiver of the exemption in favor of the wife in alternating 
years, contingent upon her payment of child support.  
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D. Special Rule for Qualifying Child of More Than One Person.  Sometimes, a child 
meets the relationship, age, residency, support, and joint return tests to be a qualifying 
child of more than one person. Although the child meets the conditions to be a 
qualifying child of each of these persons, only one person can actually use the child 
as a qualifying child to take all of the following tax benefits (provided the person is 
eligible for each benefit). 


 
1. The exemption for the child.  
2. The child tax credit.  
3. Head of household filing status. 
4. The credit for child and dependent care expenses. 
5. The exclusion from income for dependent care benefits. 
6. The earned income credit. 


 
The other person cannot take any of these benefits based on this qualifying child. In other 
words, that person and the other person cannot agree to divide these tax benefits between 
themselves. The other person cannot take any of these tax benefits unless he or she has a 
different qualifying child. 


 
E. Tiebreaker rules.   To determine which person can treat the child as a qualifying child to 


claim these six tax benefits, the following tiebreaker rules apply. 
 


• If only one of the persons is the child's parent, the child is treated as the qualifying child 
of the parent. 


• If the parents do not file a joint return together but both parents claim the child as a 
qualifying child, the IRS will treat the child as the qualifying child of the parent with 
whom the child lived for the longer period of time during the year. If the child lived with 
each parent for the same amount of time, the IRS will treat the child as the qualifying 
child of the parent who had the higher adjusted gross income (AGI) for the year. 


• If no parent can claim the child as a qualifying child, the child is treated as the 
qualifying child of the person who had the highest AGI for the year. 


• If a parent can claim the child as a qualifying child but no parent does so claim the child, 
the child is treated as the qualifying child of the person who had the highest AGI for the 
year, but only if that person's AGI is higher than the highest AGI of any of the child's 
parents who can claim the child. If the child's parents file a joint return with each other, 
this rule can be applied by dividing the parents' total AGI evenly between them. 


 
Subject to these tiebreaker rules, the parents may be able to choose which once claims 


the child as a qualifying child. 
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F. Head of Household Filing Status 
 
A person no longer married at the close of the taxable year should consider filing 


under head of household, and can do so if the following conditions are met: 
 


1. The individual is not a nonresident alien at any time during the taxable year; 
2. The individual is not considered married on the last day of the year; 
3. The individual is not a surviving spouse at the end of the taxable year; 
4. The individual supplies more than half of the costs of maintaining a household that 


constitutes the individual’s home and the principal abode for more than one half of 
the taxable year.   


5. A qualifying person lived in the home for more than half the year (except for 
temporary absences, such as school).  


 
Head of household may be claimed when a taxpayer could have taken a dependency 
exemption for a child but surrendered that right to the other parent.   
 
IX. Other Issues 


 
A. Joint Liability.   


 
Divorced taxpayers.   If a client is divorced, he or she is jointly and individually 


responsible for any tax, interest, and penalties due on a joint return for a tax year ending before 
the divorce. This responsibility applies even if the divorce decree states that the other former 
spouse will be responsible for any amounts due on previously filed joint returns. 


 
  Barner v. Barner, 716 So.2d 795 (Fla. 4th DCA 1998):  The wife could be required 
to pay portion of back taxes owed to Internal Revenue Service (IRS) on the husband's 
salary for period during which parties were married, even though husband and wife filed 
separate tax returns for period in question.  Although the wife contended that the husband 
was more capable of paying for taxes, monies earned by the husband were used to support 
family.  Therefore, the debt could be considered marital and the wife had sufficient assets 
to contribute.     
 


Witt v. Witt, 74 So.3d 1127 (Fla. 2d DCA 2011): The circuit court did not make 
specific findings regarding several issues. First, the court took testimony and found that the 
parties' contingent tax liability amounted to $100,000 without assigning this liability to 
either of the parties. Second, the court did not include the parties' stipulation regarding the 
value of the premarital portion of business assets or make clear findings regarding the 
remaining assets about which the parties disagreed. The final judgment did not delineate 
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the equitable distribution scheme to show what property the court found to be marital, what 
property it found to be nonmarital, and which party should receive each item as required 
by section 61.075(1). The Second District reversed the final judgment distributing the 
parties' marital assets, requiring the trial court to make specific findings that support the 
equitable distribution scheme, and requiring the trial court to distribute the tax liability. 
 


Lorman v. Lorman, 633 So.2d 106 (Fla. 2d DCA 1994): The trial court improperly 
required the husband to assume the total responsibility for the parties' federal income tax 
liability for the years preceding the divorce petition, absent a determination of the amount 
of tax liability and without giving appropriate consideration to the financial consequences 
that liability would have on overall scheme of equitable distribution. If the trial court, on 
remand, would find that the parties' federal income tax liability was substantial and not 
merely speculative, and would again order husband to assume full responsibility for its 
payment, then trial court would have authority to revisit its original plan of equitable 
distribution, including spousal support, and determine if it should be modified in any 
respect in order to accomplish equity and justice between parties.   
 
 Compare to Pierre-Louis v Pierre-Louis, 715 So.2d 1073 (Fla. 3d DCA 1998), 
where, following the final judgment, the former husband was exclusively financially 
responsible for income tax liability for the year of separation where he had superior 
financial ability to pay income tax debt.  The former husband,  not the unemployed former 
wife, primarily benefited from the income for which Internal Revenue Service (IRS) taxes 
were owing and due. 


 
B. Relief from joint liability.   In some cases, a spouse may be relieved of the tax, 


interest, and penalties on a joint return, no matter how small the liability. 
 


   C. There are three types of relief available: 
 


• Innocent spouse relief:  by requesting relief, a person can be relieved of responsibility for 
paying tax, interest, and penalties if his/her spouse (or former spouse) improperly 
reported items or omitted items on the tax return.  Relief can generally only be collected 
from the spouse (or former spouse) and the person seeking relief must 1. File a joint 
return, 2. Have understated tax on the return that is due to erroneous items of his/her 
spouse (or former spouse), 3. Show that when he/she signed the return he/she did not 
know, and had no reason to know, that the understated tax existed (or the extent to which 
it existed), 4.  Taking into account all the facts and circumstances, it would be unfair to 
hold him/her liable for the understated tax. 
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• Separation of liability, which applies to joint filers who are divorced, widowed, legally 
separated, or who have not lived together for the 12 months ending on the date election of 
this relief is filed. 


 
• Equitable relief.  


• If a person does not qualify for innocent spouse relief or relief by separation of 
liability, that person may still be relieved of responsibility for tax, interest, and 
penalties through equitable relief. If a person requested any of these types of relief, 
and the IRS determines that he/she does not qualify for any of them, the IRS will 
consider whether equitable relief is appropriate. 
 


• Unlike innocent spouse relief or separation of liability, a person can get equitable 
relief from an understatement of tax or an underpayment of tax. An underpayment of 
tax is an amount of tax properly reported on a return but not paid. For example, if the 
joint 2009 return shows that the spouses owed $5,000. One person pays $2,000 with 
the return. There is an underpayment of $3,000. 
 


• Understatement of Tax 
An understatement of tax is generally the difference between the total amount of tax 
that should have been shown on the return and the amount of tax that was actually 
shown on the return. 
 


• Conditions for Getting Equitable Relief 
A person may qualify for equitable relief if they meet all of the following conditions:  


 
1. Not eligible for innocent spouse relief or relief by separation of liability. 


 
2. Spouses or former spouses did not transfer assets to one another as a part of a 


fraudulent scheme. A fraudulent scheme includes a scheme to defraud the IRS or 
another third party, such as a creditor, ex-spouse, or business partner. 


 
3. Spouses or former spouses did not transfer property for the main purpose of 


avoiding tax or the payment of tax.  
 


4. Did not file or fail to file a return with the intent to commit fraud. 
 


5. Did not pay the tax. However, consider situations in which a spouse is entitled to 
a refund of payments made. 
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6. It is established that, taking into account all the facts and circumstances; it would 
be unfair to hold a spouse liable for the understatement or underpayment of tax.  


 
7. The income tax liability from which relief is sought must be attributable to an 


item of the spouse (or former spouse) with whom the person filed the joint return, 
unless one of the following exceptions applies: 


 
a. The item is attributable or partially attributable to one spouse solely 


due to the operation of community property law in states with 
community property laws. 
 


b. If the item is titled in one spouse’s name, the item is presumed to be 
attributable to that spouse. However, this presumption can be rebutted 
based on the facts and circumstances. 


 
c. The spouse did not know, and had no reason to know that funds 


intended for the payment of tax were misappropriated by the other 
spouse (or former spouse) for his or her benefit. If this exception is 
met, the IRS will consider granting equitable relief although the 
underpayment may be attributable in part or in full to that item, and 
only to the extent the funds intended for payment were taken by the 
other spouse (or former spouse). 


 
d. It is established that one spouse was the victim of abuse before signing 


the return, and that, as a result of the prior abuse, the abused spouse 
did not challenge the treatment of any items on the return for fear of 
the abusing spouse's retaliation. If this exception is met, relief will be 
considered although the deficiency or underpayment may be 
attributable in part or in full to the item. 


 
Sweeney v. Sweeney, 583 So.2d 398 (Fla. 1st DCA 1991): The First District held 


that the trial court erred in ordering the parties to file a joint tax return. Under Internal 
Revenue Code Section 6013, 26 U.S.C.A. § 6013, a husband and wife are jointly and 
severally liable for taxes and penalties on filing a joint return when one spouse has 
knowledge that the other omitted reporting income. Mrs. Sweeney claimed that her former 
husband intended to perpetrate a fraud upon the IRS. The First District held that Mrs. 
Sweeney should retain the choice whether to file individually and directed the trial judge 
on remand to consider whether there will be tax consequences for either party as a result of 
filing an individual return, which should be taken into consideration when reevaluating the 
entire equitable distribution. 
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      Colley v. Colley, 102 So. 3d 21 (Fla. 1st DCA 2012): The trial judge agreed with the 
former husband and held that the marital settlement agreement violated public policy 
because it failed to assign responsibility for the payment of marital debt. It further ruled 
that a provision in the agreement relieving the former wife of her obligation to sign the 
parties' tax returns for years 2006 and 2007 was void for vagueness because it did not 
expressly state that she was not responsible for the marital debt. As the former wife argued 
on appeal, there was no evidence to suggest that the agreement was produced by fraud. 
Nor was there any allegation that the parties were misled by any misrepresentation 
regarding a financial issue. If parts of the agreement appear to be vague, the court can 
interpret the agreement to give effect to the intent of the parties. If the part of the 
agreement pertaining to the tax returns violates public policy, the court can correct the 
defect by declaring that part invalid and requiring the former wife to sign the tax returns. 
There was no need to declare the entire agreement invalid. 
 
 D. Tax Refunds: 
 
   Cleary v. Cleary, 872 So.2d 299 (Fla. 2d DCA 2004): The trial court should have 
considered the application of a portion of the federal tax overpayment to the parties' 
income tax obligation the following year in determining the amount of tax overpayments 
that could have been a marital asset subject to equitable distribution.    
 
 Steinfeld v. Steinfeld, 553 So.2d 774 (Fla. 4th DCA 1989):  A joint tax refund 
check is a marital asset, where the right to a joint tax refund was acquired during marriage. 
The property settlement's tax liability provision did not give the trial court jurisdiction to 
divide the proceeds of the tax refund check made payable to the husband and wife jointly 
following their dissolution judgment.  Although the parties’ agreement provided that they 
would share tax liabilities equally, there was no indication in the agreement that they 
intended to share tax refunds equally.    


 
    E. Considered unmarried.   A party is considered unmarried on the last day of 


the tax year if all the following tests are met: 
 


1. A separate return was filed.  A separate return includes a return claiming married 
filing separately, single, or head of household filing status. 


 
2. The party paid more than half the cost of keeping up the home for the tax year. 


 
3. The other party did not live in the home during the last 6 months of the tax year. 


The other party is considered to live in the home even if he or she is temporarily 
absent due to special circumstances. 
 


4. The party’s home was the main home of the children, stepchildren, or foster 
children for more than half the year.  
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5. A party must be able to claim an exemption for the child. However, the other 


party meets this test if the party cannot claim the exemption only because the 
noncustodial parent can claim the child.    


 
 F. Expenses Associated with a Divorce 


 
1. Legal fees and court costs cannot be deducted for getting a divorce.   Legal fees 


paid for tax advice in connection with a divorce may be deducted as well as legal 
fees to get alimony.  In addition, a person may be able to deduct fees paid to 
appraisers, actuaries, and accountants for services in determining the correct tax 
or in helping to get alimony. 
 


2. Fees paid may include charges that are deductible and charges that are not 
deductible. Request a breakdown showing the amount charged for each service 
performed.  


 
3. A taxpayer may claim deductible fees only if there are itemize deductions on 


Schedule A (Form 1040). Claim them as miscellaneous itemized deductions 
subject to the 2%-of-adjusted-gross-income limit.  


 
• Fees for tax advice.   Fees for advice on federal, state, and local taxes of all types, 


including income, estate, gift, inheritance, and property taxes are deductible.  If a fee is 
also for other services, determine and prove the expense for tax advice.  
 


• Fees for getting alimony.   Because alimony received must be included in gross 
income, fees to get or collect income can be deducted.   


 
• Nondeductible expenses.   The costs of personal advice, counseling, or legal action in a 


divorce cannot be deducted. These costs are not deductible, even if they are paid, in part, 
to arrive at a financial settlement or to protect income-producing property. 


 
However, certain legal fees can be added if paid specifically for a property settlement to 


the basis of the property received. For example, the cost of preparing a filing a deed to re-title a 
house can be added. 


 
Fees paid by a spouse or former spouse to another spouse can be deducted, unless the 


payments qualify as alimony. If there are no legal responsibilities arising from the divorce 
settlement or decree to pay the spouse's legal fees, the payments are gifts and may be subject to 
the gift tax. 
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• Tax Withholding and Estimated Tax.  When a divorce occurs, the former spouses will 


usually have to file a new Form W-4, Employee's Withholding Allowance Certificate, 
with his or her employer to claim the proper withholding allowances. If a spouse 
receives alimony, that spouse may have to make estimated tax payments. 


 
If a taxpayer does not pay enough tax either through withholding or by making estimated tax 


payments, there will be an underpayment of estimated tax and there may be a penalty. If not 
enough tax is paid by the due date of each payment, there may be a penalty even if due a refund 
when the tax return is filed.   


 
• Joint estimated tax payments.   If spouses made joint estimated tax payments but file 


separate returns, either spouse can claim all payments, or they can be divided in any way 
on which both agree. If unable to agree, the estimated tax claimed equals the total 
estimated tax paid times the tax shown on a separate return, divided by the total of the 
tax shown on the jointly filed return. An explanation of how the spouses divided the 
payments may be attached. 
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Bankruptcy and Family Law 
 


I.   Introduction 
 


A.  Bankruptcy Abuse Prevention and Consumer Protection Act 
 On April 20, 2005, the Bankruptcy Abuse Prevention and Consumer 


Protection Act (BAPCPA) was signed into law and became effective on 
October 20, 2005. BAPCPA made substantial changes to the existing 
bankruptcy code, and particularly to those code sections that affect family 
law. The intention of those changes was to protect recipients of child 
support, alimony and maintenance. The most significant change was the 
creation of the Domestic Support Obligation (DSO). 


 
B.  Basic Principles Influencing Drafters of BAPCPA as Related to Family 


Law  
• Bankruptcy should interfere as little as possible with the establishment and 


collection of ongoing obligations for spousal and child support. 
 


• The Bankruptcy Code should provide a broad and comprehensive definition 
of a Domestic Support Obligation and all claims for Domestic Support 
Obligations should receive equal and favored treatment in the bankruptcy 
process. 


 
• The bankruptcy process should ensure the continued payment of ongoing 


spousal and child support and family support arrearages with minimal need 
for participation by support creditors in bankruptcy proceedings. 


 
• The bankruptcy process should allow a debtor to liquidate non-


dischargeable debt to the greatest extent possible within the bankruptcy 
case, and emerge from bankruptcy with the freshest start feasible. 


 
C.  What is a Domestic Support Obligation (DSO)?  


      11 U.S.C. § 101(14A) states as follows: 
 


•  The term “domestic support obligation” means a debt that accrues  
before, on, or after the date of the order for relief in a case under this 
title, including interest that accrues on that debt as provided under 
applicable non-bankruptcy law notwithstanding any other provision of 
this title, that is— 


 
     (A) owed to or recoverable by— 


 
        (i) a spouse, former spouse, or child of the debtor or such 
child’s parent, legal guardian, or responsible relative; or 


 
 (ii) governmental unit; 
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 (B) in the nature of alimony, maintenance, or support (including 
assistance provided by a governmental unit) of such spouse, 
former spouse, or child of the debtor or such child’s parent, 
without regard to whether such debt is expressly so designated; 


 
 (C)  established or subject to establishment before, on, or after the 


date of the order for relief in a case under this title, by reason of 
applicable provisions of— 


 
(i) a separation agreement, divorce decree, or property 


settlement agreement; 
 


 (ii) an order of a court of record; or 
 


(iii) a determination made in accordance with applicable 
nonbankruptcy law by a governmental unit; and 


 
 (D) not assigned to a nongovernmental entity, unless that obligation 


is assigned voluntarily by the spouse, former spouse, child of 
the debtor, or such child’s parent, legal guardian, or responsible 
relative for the purpose of collecting the debt. 


 
D.  Priority of a Domestic Support Obligation - 11 U.S.C. § 507(a)(1) 


 The DSO has an enhanced priority among creditors. A DSO must be paid 
before all other creditors (including the IRS) except for the Trustee’s 
administrative expenses and secured claimants. 


 
E. If you think you have a DSO there are FOUR critical things to know: 


 
•    What type of bankruptcy has been filed? 


 
•    Does the automatic stay apply? 


 
•    What is property of the estate? 


 
•    Is it dischargeable? 


 
II. The Bankruptcy Chapters (Individual) 


 
A.  Chapters 


   Chapter 7- Liquidation 
• Entity or individual 
• Trustee automatically appointed 
•  Debtor with primarily consumer debts must pass “means test”  
•  Debtor gives up all non-exempt assets  


 
   Chapter 11- Reorganization 
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•  Entity or (formerly rich) individual 
•  Debtor usually proposes a plan to continue operations and pay creditors     
over time. 


 
   Chapter 12- Family Farmer or Family Fisherman 


•  Entity or Individual with regular annual income 
•  Trustee automatically appointed 
•  Debtor proposes a 3-5 year plan to pay debts over time 


 
   Chapter 13- Adjustment of Debts 


•  Individual (only) with regular income and limitations on amount of debts 
•  Trustee automatically appointed 
•  Debtor may keep property and pay debts over time through a 3-5 year plan  


 
B. Filing a Proof of Claim 


 
  •  A proof of claim is the creditor’s evidence of a debt owed by the debtor. 


 
•  A proof of claim must be filed if the creditor wishes to be paid from the  
debtor’s bankruptcy estate (except in a Chapter 11 case where the creditor is 
scheduled as undisputed, unliquidated, and non-contingent). 


   
•  The deadline for non-governmental creditors to file a proof of claim is 90 days 
after the first date set for the first meeting of creditors, unless the trustee gives 
notice that there are insufficient assets to pay creditors.  The information for this 
first meeting of creditors will be included in the Notice of Filing Bankruptcy 
issued by the Bankruptcy Court. 


   
•  The effect of not filing a proof of claim is that the claim will not be allowed in 
a Chapter 7 and Chapter 13 case and only in a Chapter 11 if listed by the debtor 
and not listed as disputed, contingent or unliquidated. 


   
•  The filing of a proof of claim has no effect upon whether an obligation owed 
to a spouse, former spouse or child is a Domestic Support Obligation and 
therefore not dischargeable. 
 
•  A creditor who is not listed or scheduled by the debtor and did not have notice 
or actual knowledge of the case in time to file a proof of claim is excepted from 
a debtor’s discharge.  11 U.S.C. § 523(a)(3). 


 
III.     The Automatic Stay  


A. Automatic Injunction triggered by the filling of a bankruptcy petition Debtors 
should file a “suggestion of bankruptcy” in state court proceedings to alert 
creditors to stop all collection efforts.  The Stay is in effect, however, even if the 
debtor does not give notice in the state court proceeding.   
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B.  Application of Automatic Stay –  11 U.S.C. § 362 


 
(a) Bankruptcy operates as a stay of -- 


 
•  The   commencement   or   continuation of an action against the debtor that 


was or could have been commenced before the bankruptcy; 
 


•  The enforcement, against the debtor or against property of the estate, of a 
judgment obtained before the commencement of the bankruptcy; 


 
•  Any act to obtain possession of property of the estate or to exercise 


control over property of the estate; 
 


•  Any act to create, perfect, or enforce any lien against property of the 
estate; 


 
•  Any act to create, perfect, or enforce against property of the debtor any 


lien to the extent that such lien secures a claim that arose before the 
commencement of the case under this title; 


•  Any act to collect, assess, or recover a claim that arose before the 
commencement of the case under this title; 


 
•  The setoff of any debt owing to the debtor that arose before the 


commencement of the case under this title against any claim against the 
debtor. 


 
C.  Exceptions to the Automatic Stay -11 U.S.C. § 362(b)(2) 


    Bankruptcy does not operate as a stay— 
 


•  Of the commencement or continuation of a criminal action or 
proceeding against the debtor; 


 
          Of the commencement or continuation of an action or proceeding— 


 
•  For the establishment of paternity; 


 
•  For the establishment or modification of an order for domestic support 


obligation; 
 


• Concerning child custody or visitation; 
 


• For the dissolution of a marriage, except to the extent that such 
proceeding seeks to determine the division of property that is of the 
estate; or 


 
• Regarding domestic violence; 


 
•  Of the collection of a domestic support obligation from property that is 


not property of the estate; 
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• With respect to the withholding of income that is property of the estate or 


property of the debtor for payment of a domestic support obligation under 
a judicial or administrative order or a statute (e.g. Income Withholding 
Order). 


 
     Practice Tips 


 
• Collection efforts, such as contempt proceedings, may not proceed 


against property of the estate. 
 


• May proceed against exempt property like IRA, pension, and homestead 
(after time has passed to object to exemptions). 


 
D.  Violations of automatic stay actions are either void or voidable on any 


action taken while a stay is in place and can be set aside 
 


• The bankruptcy court and the state court have concurrent jurisdiction to 
 determine the applicability of the automatic stay to a given action or 
 proceeding. 
 
• A creditor who has willfully violated the automatic stay may be subject to 


contempt proceedings in bankruptcy court and any individual injured may 
recover actual damages (including costs, attorney’s fees and even punitive 
damages).  11 U.S.C. § 362(k). 


 
•   Only the bankruptcy court can provide relief from the stay, although other courts 


have the power to determine whether the stay applies to their actions. 
 


      Practice Tip 
 
                   •  When in doubt, file a Motion for Relief from Stay in the bankruptcy court. 
 


E.  Automatic stay terminates – 11 U.S.C. § 362(c) 
 


 As to property of the estate, when the property is no longer property of the 
estate: 


 
• When it has been abandoned by trustee (e.g. in a situation where the trustee 
determines the property has no value). 
 
• When it is exempt (after the time has run to object to exemptions or the court 
has determined it is exempt). 
 
• When the bankruptcy case is dismissed. 


 
As to any other act against the debtor, the earlier of when: the case is closed, the 
case is dismissed, or in a Chapter 7 case when a discharge is granted or denied. 
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IV. Property of the Estate –  11 U.S.C. § 541 


 
A. All  legal  and  equitable  interests  of  the  debtor  in  property  as  of  the 


commencement of the case, including: 
 
•  Property   recoverable   by   the   Trustee (like   preferential   or  fraudulent      


transfers); 
 


      •   Property that would have been property of the estate if it had been an interest of  
 the debtor, in property, as of the petition date that was acquired within 180 days    
 after filing bankruptcy by bequest, devise, or inheritance, or as a result of a    
 property settlement agreement with the debtor’s spouse or a divorce decree, or  
 as a beneficiary of a life insurance policy or of a death benefit plan; 


 
•  Post-petition income from property of the estate earned prior to but received  
  after filing; 


 
•  In Chapters 11, 12, and 13, earnings and property acquired after the filing of  
     the petition are included in property of the estate. 


 
B.  Not included in property of the estate: 


 
•   If debtor holds only legal title but no equitable interest; 


 
•   Funds held in certain retirement and education savings account; 


 
• Funds withheld by employer or contributed by employee to an employee 


benefit plan; 
 
• Lessee interest in a lease that has terminated or will terminate during the 


pendency of the case; 
 
•   Tenants by the entireties. 


 
C.  Property of the Debtor 


 
    All property NOT property of the estate, including: 


 
•  Property owned by the debtor prior to bankruptcy case; 


 
•  Property acquired by the debtor after bankruptcy; 


 
•  Property that the debtor claims as exempt; 


 
•   Property that has been abandoned by the trustee (i.e., the trustee has 


decided that the value of the property is not worth administrating in 
bankruptcy). 
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D.  Exempt properties are those under Florida Law –  11 U.S.C. § 522 
 


•   If no timely objection is filed, claimed exemptions are deemed allowed. 
 
•   Creditor can proceed against exempt property even if the property is exempt                


from such claims under state law. 
 


•   Fla. Const. Art. X, §4 – Homestead Exemption 
 


•   Chapter 222, Florida Statutes – Personal property exemptions 
 


•   If Debtor does not claim exempt property, a dependent of the debtor may do so. 
 


V.  Bankruptcy Discharge and Dischargeability under 11 U.S.C. § 523(a)(5) 
 


A.  Exceptions  to  discharge:  a  discharge  under  section  727,  1141,  1228(a), 
1228(b), or 1328(b) of this title does not discharge an individual from any 
debt: 


 
•    For a domestic support obligation (11 U.S.C. § 523(a)(5)); 


 
• To a spouse, former spouse, or child of the debtor and not of the kind 


described or in connection with a separation agreement, divorce decree or other 
order of a court of record, or a determination made in accordance with State or 
territorial law by a governmental unit (11 U.S.C. § 523(a)(15)). 


 
B.  Dischargeability of Property Settlement- 11 U.S.C. § 523(a)(15) 


 
• The section provides for the non-dischargeability of property 


divisions/equitable distribution under all chapters except Chapter 13. 
 


•    DSO or Property Settlement? 
• In Chapter 13 cases, property settlement debts will be discharged only if 
debtor makes all payments required under a Chapter 13 plan. The property 
division is treated as an ordinary unsecured debt and does not have the priority 
that a DSO does. Consequently, the debtor might owe a lump sum equalizing 
payment of $25,000 and the debtor places this debt in a plan payable over five 
(5) years paying all unsecured creditors 20 cents on the dollar. If the plan is 
approved by the Chapter 13 trustee and the Court, and the debtor completes the 
plan, the debt will be discharged. The question in Chapter 13 cases will be 
whether the debtor’s obligation is a DSO (which is not dischargeable) or 
property settlement (which is dischargeable in the plan). 


 
C.  Which court decides the dischargeability of a debt? 


 
• State courts have concurrent jurisdiction with bankruptcy courts to determine 


that a particular debt is a DSO excepted for discharge. 
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•  Debtor or creditor can file an adversary complaint to determine discharge 
in bankruptcy court. 


 
•  If debtor lists a DSO but never files a dischargeability action in bankruptcy 


court, and the creditor spouse files to collect or for contempt in state court, 
the issue of dischargeability is before the state court to decide. 


 
VI. How does the bankruptcy court determine whether a debt is a DSO? 


 
• Whether or not a particular obligation is a domestic support obligation (and 


thus entitled to priority of distribution and excepted from discharge) is a 
question of federal bankruptcy law. 


 
• It is critical that state court judges and parties to marital dissolution agreements 


spell out their intentions with respect to marital debts. This is particularly true 
with respect to indemnification agreements and any other third party obligation 
such as attorney fees. 


 
•    Factors to be considered by a bankruptcy court: 


 
- Whether payments terminate upon death or remarriage of the spouse 


receiving them; 
 


- Whether payments terminate when minor reaches a certain age; 
 


- Whether payments are contingent on future earning abilities; 
 


- Whether payments are to be periodic over a long period of time rather 
     than in a lump sum; 
- Whether the payments are designated as being for purposes such as 


medical care, housing or other needs of the spouse or children. 
 


VII. Sample language to protect judgments 
 


A.  Non-dischargeable attorney’s fees: 
 


• “Because of the disparity in the parties’ respective incomes, earning capacity 
and financial positions, the husband shall pay the sum of $           as and for the 
wife’s attorney fees and costs.” 


 
B.  Obligation to pay a joint debt: 


 
• “Relieving the wife of her obligation to pay the joint debts is necessary to 


enable the wife to maintain the family home and provide her share  of 
support for the minor children.” 


 
C.  Monetary award as a DSO: 
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• “The payment of $          is to provide for the support and living expenses of 
the spouse or minor child; or [the payment of $ is intended to pay for the 
mortgage on a home]; or [other necessities for the child or the spouse.]” 


 
• “The Wife needs the Husband to pay the second mortgage and line of credit 


secured by the marital residence. The Husband has the ability to pay these 
amounts until the home is sold. The payments by the Husband are for support 
for the wife and the minor children. He shall make the payment of  


 $               directly to the Wife, who shall then be responsible to pay the 
mortgage and the line of credit.” 


 
D. Make sure that when you draft agreements you make it very clear that any 


transfer of money to the non-filing spouse is in the nature of alimony, 
maintenance or support, or similar language. The mere label will not be binding on 
a bankruptcy judge. 


 
VIII. Practice Tips 


 
A. Compare bankruptcy schedules (which includes a list of debts, assets, and       


schedules of income and expenses) with the family law financial affidavit- 
especially in connection with contempt proceedings. 


 
B.  If it is not a DSO and it is not secured by a lien, any award can be avoided or 


limited as a general unsecured claim. For example, if you monetize an interest 
in the marital home, make sure the obligation is secured either by an equitable 
lien or an actual recorded mortgage. You might also consider securing your 
own attorney’s fee with your client. 


 
C.  Collection efforts, such as contempt, may not proceed against property of the 


estate. WHEN IN DOUBT, FILE A MOTION FOR STAY RELIEF. 
 


D.  Collection efforts for DSOs can proceed against exempt assets. Make sure that 
the property is truly exempt under Florida Statutes or that the time for an 
objection to a debtor’s claimed exemption has passed. 


 
E.  Have a bench/bar seminar with the bankruptcy judges in your circuit. 


 
 


IX. Questions you should be asking 
 


A.  Is the bankruptcy a Chapter 7, 11, 12, or 13? 
 
B.   Do I need to file a Proof of Claim? 


 
C.  Who is the actual debtor in the bankruptcy? 


 
D.  Is the debt a Domestic Support Obligation (DSO)? 
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E.  Does the automatic stay apply? 


 
F.  If so, has a motion for stay relief been filed? 


 
G.  Has the exempt property been determined? 


 
H. Is the debt dischargeable or has the debt been discharged? 


 
I.  Have any payments been made to the Chapter 13 trustee on account of past due 


support obligations? 
 


X.  Case Law 
 


A.  Criteria to be applied to determine a DSO 
 


In re Harrell, 754 F.2d 902 (11th Cir. 1985). 
Bankruptcy Courts should only inquire as to whether or not an obligation is in the 
nature of support, and not whether or not a spouse is in need of support. 


 
B.  Bankruptcy Court must determine the intent of parties 


 
Grogan v. Garner, 111 S. Ct. 654 (1991). 
The standard of proof required in adversary proceedings brought pursuant to 11 
U.S.C. 523(a)5 is a preponderance of the evidence. 


 
Cummings v. Cummings, 244 F.3d 1263 (11th Cir. 2001). 
The bankruptcy courts are directed in the first instance to determine the intention of 
the state court and/or the parties in creating the obligation. 


 
In re Caputo, 2013 WL 2701976 (Bankr. S.D. Fla. June 13, 2013). 
In a Chapter 13 case, a Bankruptcy Court determined that a $200,000 debt to the 
Former Wife was non dischargeable as being in the nature of support. The court 
reached this conclusion by reviewing the Marital Settlement Agreement, taking 
testimony of the parties and concluding that it was the intention of the parties to have 
this money act as support. 


 
C.  Exempt Properties 


 
In re Castillo, 2014 WL 843606 (Bankr. S.D. Fla. Mar. 3, 2014). 
When an individual does not own his/her homestead, the benefits of the homestead 
that they enjoy are not benefits that deprive them of their wildcard exemption under 
Fla. Stat. § 222.25(4). In this case, Debtor’s home was solely in his Wife’s name; 
thus, he did not claim the home as exempt and was, therefore, entitled to claim the 
$4000 personal property exemption. 
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In re Cason, 211 B.R. 72 (Bankr. N.D. Fla. 1997). 
Claimed exemption to an ex-spouse’s state retirement fund is valid regardless of 
whether there is a QDRO. 


 
Brose v. Brose, 750 So.2d 717 (Fla. 2d DCA 2000). 
Homestead exemptions are not to be used to defraud individuals or to defeat family 
support obligations. 


 
In re Quezada, 368 B.R. 44 (Bankr. S.D. Fla. 2007). 
Property deemed to be exempt in a bankruptcy case will remain liable for DSO 
debts even if the exempt property would not be reachable to satisfy those claims under 
applicable state law. The DSO creditor could force a sale of exempt property in the 
bankruptcy court. See also In re Duggan, 2007 WL 2386577 
___BR___(Bankr.M.D.Fla.2007). 
 
In re Harrison, 236 B.R. 788 (Bankr. M.D. Fla. 1999). 
In a Chapter 7 case, the factors leading to a case of abandonment include: (1) moving 
out of the home; (2) not re-establishing residence; and, (3) not residing at a marital 
home at the time of filing the petition. Since the debtor remained a co-owner of 
the property and her former spouse and child lived there, she was entitled to claim an 
interest as a homestead. Debtor remaining co-owner of the home whose ex-spouse and 
child still live in the house are factors relevant to reverse a finding of abandonment 
and allow a homestead interest. 


 
 


In re Kalynych, 284 B.R. 149 (Bankr. M.D. Fla. 2002). 
The proceeds from the voluntary sale of a homestead are exempt from the claims of 
creditors if the debtor has a good faith intention to reinvest the proceeds in another 
homestead within a reasonable time. 


 
 


In re Kauffman, 299 B.R. 641 (Bankr. M.D. Fla. 2003). 
Absent a showing of bad faith on the part of the debtor or prejudice to creditors, a 
court does not have discretion to deny any debtor’s amendment to exemptions. 


 
D.  Tenants by the Entireties 


 
In re Sinnreich, 391 F.3d 1295 (11th Cir. 2004). 
Property owned by a Chapter 13 debtor as a tenancy by the entireties with a non- 
debtor (under Florida law) was not part of the bankruptcy estate and therefore could 
not be reached by creditors. When ownership of property is defined as a tenancy by 







	


12 
 


the entireties and one party is a non-debtor, that property is exempt from bankruptcy 
administration under §522(b)(2)(B). 


 
 


In re Pierre, 468 B.R. 419 (Bankr. M.D. Fla. 2012). 
Debtor in a Chapter 13 case who is a tenant by the entirety (with non-debtor 
spouse) cannot reduce or eliminate a mortgage encumbering real property, unless 
the non-debtor spouse was a debtor in the Chapter 13 case and was also entitled to a 
Chapter 13 discharge. 


 
 


E.  Attorney’s Fees 
 


In re Strickland, 90 F.3d 444 (11th Cir. 1996). 
Award of attorney’s fees to an ex-spouse constitute support and are not dischargeable. 


 
In re Gentilini, 365 B.R. 251 (Bankr. S.D. Fla 2007). 
For attorney’s fees to be non-dischargeable, the obligation must remain enforceable 
against the nondebtor former spouse. 


 
 


In re Peterson, 2005 Bankr. LEXIS 920 (Bankr. S.D. Fla. Mar. 21, 2005). 
Attorney’s fees related to paternity actions are not dischargeable under § 523(a)(5) 
regardless of whether the child was born out of wedlock and whether there was an 
action for visitation or support. 


 
 


Satterfield-Price v. Parrish, 2014 U.S. Dist. LEXIS 36707 (M.D. Fla. Mar. 20, 
2014). 
Attorney’s fees are non-dischargeable as a DSO. Guardian Ad Litem fees and the fees 
of the attorney for GAL are non-dischargeable. The costs of the custody evaluator are 
also not dischargeable. 
 
In re Hansman, 2016 WL 4069621 ____BR ____ (Bankr.S.D.Fla. July 28, 2016). 
A fee owed to a custody evaluator by the debtor was dischargeable because it was not 
“owed to or recoverable by the debtor’s spouse, former spouse, or his child”, even 
though the debt was ordered by the court and was in the nature of support. In the event 
that the debtor did not pay the fee, the former spouse would not have any obligation to 
make that payment. SEE APPENDIX A FOR FURTHER DISCUSSION.  


 
 


In re Finlayson, 217 B.R. 666 (Bankr. S.D. Fla. 1998). 
Awards of attorney’s fees by state courts based on findings of need and ability to pay 
are properly characterized as support even if legal services were not directly related to 
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maintenance, alimony, or support issues. Therefore, they are not dischargeable. 
 
 


In re Lopez, 405 B.R. 382 (Bankr. S.D. Fla. 2009). 
Attorney fees awarded based upon bad faith litigation that are not awarded based on 
need and ability to pay but rather are awarded as sanctions are dischargeable. 


 
 


In re Spence, 2009 Bankr. LEXIS 3497 (Bankr. S.D. Fla. Oct. 26, 2009). 
A judicial lien based upon attorney’s fees awarded in a Final Judgment can be avoided 
if the fees were awarded as a sanction and not based upon need and ability to pay. 
 
F.  Miscellaneous DSO 


 
In re Harnage, 2013 Bankr. LEXIS 4625 (Bankr. M.D. Fla. Nov. 1, 2013). 
Spouse’s promise in an MSA to contribute funds to the Wife to help pay for a 
marital debt owed to a third party is not dischargeable in bankruptcy. Language in an 
MSA permitting a spouse to seek bankruptcy relief as to their obligations does not 
render the obligations dischargeable. 
 
In re Miller, 55 F.3d 1487 (10th Cir. 1995). 
Fees owed to guardian ad litem and psychologists as a result of divorce proceedings 
are not dischargeable under 11 U.S.C. 523(a)(5). 


 
In re Ginzl, 430 B.R. 702 (Bankr. M.D. Fla. 2010). 
In a Chapter 7 proceeding, the Bankruptcy Court determined that the debtor/former 
husband was responsible for permanent periodic alimony, lump sum distribution, 
assumption of and payment of mortgages, homeowner’s association dues and a tax 
deficiency. These were all DSOs whether under Section 523(a)(5) or 523(a)(15). 


 
In re Arnott, 210 B.R. 651 (Bankr. S.D. Fla. 1997). 
In a Chapter 7 proceeding, an obligation to provide a former spouse with health 
insurance is non dischargeable. 


 
In re Berman, 26 B.R. 301 (Bankr. S.D. Fla. 1982). 
An obligation to pay a mortgage on a home that a child will be living in is support of 
the child and is not dischargeable. 


 
In re Foster, 292 B.R. 221 (Bankr. M.D. Fla. 2003). 
Support obligations are both non-dischargeable obligations and are also priority 
claims. If the support obligation has been assigned to a third party, the claim is no 
longer a priority claim. 
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G. State Courts have concurrent jurisdiction to determine dischargeability 


 
Huey v. Huey, 643 So.2d 1141 (Fla. 4th DCA 1994). 
The former wife filed a petition in state court to determine dischargeablility of certain 
debts after Former Husband was discharged in bankruptcy. The District court 
affirmed the trial court’s finding that the obligations were in the nature of support and 
not dischargeable. 


 
Scharmen v. Scharmen, 613 So.2d 121 (Fla. 1st DCA 1993). 
Attorney’s fees awarded in post dissolution proceedings are non-dischargeable if 
they are in the nature of alimony, maintenance, or support. Former Wife filed to 
enforce post judgment attorney’s fee awarded and the state trial judge found fees 
had been discharged in former husband’s bankruptcy. The district court reversed the 
trial court. 


 
H. Contempt Proceedings 


 
In re Campbell, 185 B.R. 628 (Bankr. S.D. Fla. 1995). 
State contempt orders are not subject to the automatic stay and are permitted to go 
forward, provided that (1) the Debtor cannot be required to use property of the 
estate to make a payment of the pre-petition debts for support or maintenance, and (2) 
the purging of any contempt order cannot be made conditional upon payment of 
money from the property of the estate. 


 
In re Montana, 185 B.R. 650 (Bankr. S.D. Fla. 1995). 
Automatic stays do not prevent state divorce courts from compelling compliance with 
its pre-petition orders that the debtor has violated. A spouse’s action to collect pre-
petition support arrearage is not subject to the automatic stay so long as the property 
of the estate is not used to satisfy the claim. A bankruptcy filing does not stay the 
State Court’s right to carry out its orders of incarceration of the debtor for their failure 
to pay court ordered support and alimony obligations. (Consider indirect criminal 
contempt if the facts warrant such an action.) 


 
I.   Chapter 13 


 
Carver v. Carver, 954 F.2d 1573 (11th Cir.1992). 
Bankruptcy Courts do not have the power to modify child support.  


 
In re Hutchens, 480 B.R. 374 (Bankr. M.D. Fla. 2012). 
A spouse is bound to a debtor’s confirmed plan. A spouse cannot attempt to collect 
arrears until a bankruptcy case is closed. Portions of payment obligations that are 
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unaccounted for are not dischargeable. 
 


In re Diaz, 647 F.3d 1073 (11th Cir. 2011). 
Bankruptcy court’s discharge order does not discharge a debtor’s child support 
obligation. Therefore, a state child support agency cannot be enjoined from attempting 
to collect child support from the debtor after discharge (in a Chapter 13 case). Further, 
where the state did not include the correct amount owed in its proof of claim, a child 
support obligation cannot be limited to that mistaken amount by the Bankruptcy 
Court ruling on a proof of claim. 


 
In re Gonzalez, 2012 Bankr. LEXIS 3347 (Bankr. S.D. Fla. Jul. 19, 2012). 
Department of Revenue (D.O.R.) child support creditor may not pursue collection of 
child support outside the provisions of a Chapter 13 confirmed plan if the child 
support debt is included in the plan and methods for its payment are set forth in the 
plan. So, even though the creditor, DOR, is not stayed by the automatic stay from 
collection of the child support/DSO, the creditor is stayed by the confirmation of 
the plan. Affirmed.  In re Gonzalez, 2016 US App. LEXIS 14789, 26 Fla. L. Weekly 
Fed C601_F.3d___ (11th Cir. August 11, 2016). 


 
 


J.   Chapter 11 
 


In re Davis, 465 B.R. 309 (Bankr. M.D. Fla. 2011). 
Bankruptcy court’s discharge order does not discharge a debtor’s child support 
obligation. Therefore, a state child support agency (DOR) cannot be enjoined from 
attempting to collect child support from the debtor after discharge (in a Chapter 11 
case). 


 
K. Property Settlement 


 
In re Hutchens, 480 B.R. 374 (Bankr. M.D. Fla 2012). 
The former wife/creditor filed a proof of claim for $78,000 when the debt was actually 
$139,999. She didn’t correct this mistake when she requested that this debt be treated 
as a priority obligation. Therefore, under the confirmed Chapter 13 plan, she was only 
entitled to payments toward the $78,000 over 60 months. The balance of the debt, 
plus interest, was still non-dischargeable as a DSO; however, she may not proceed 
to collect it until after the completion of the Chapter 13 plan. Although she was not 
prohibited from collection by the automatic stay, she was prohibited by confirmation 
of the Chapter 13 plan. 


 
She also filed a claim for a property settlement debt to her of $337,055; however, it 
was found to be dischargeable since it was not a DSO. Unfortunately, this obligation, 
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which was a division of property, was not secured by any property. See also In re 
Nachon-Torres, 2013 WL 793246 (Bankr. S.D. Fla.  2013). The Court also found that 
reimbursement for the minor child’s surgery, for college, for unpaid medical bills and 
for a $25,000 interest sanction for not paying alimony and child support were all non-
dischargeable DSOs. 


 
L.  Bad Faith 


 
In re Moog, 159 B.R. 357 (Bankr. S.D. Fla. 1993). 
Chapter 11 Bankruptcy petitions filed in bad faith in an effort to avoid execution of a 
divorce judgment and as a means to use bankruptcy court to renegotiate a divorce will 
be dismissed. Not all chapter 11 petitions filed primarily to resolve the claim of a 
single creditor are subject to dismissal as bad faith filings. 
 
In re Bandini, 165 B.R. 317 (Bankr. S.D. Fla. 1994). 
A Chapter 13 petition filed in bad faith to avoid paying alimony arrearages will be 
dismissed. 


 
 


M. Payments to third parties are generally dischargeable 
 


In re Reinhardt, 478 B.R. 455 (Bankr. M.D. Fla. 2012). 
Mortgage payments owed to a third party creditor can be discharged. Due to 
indemnification provisions favoring the wife in the MSA, obligations were not 
dischargeable as to the ex-wife or children of the marriage. 
 
N. Bankruptcy Court can order Debtors to cease defending a foreclosure action  
     in the state court 
 
In re Failla, 2016 WL 5750666, ___BR___ (11th Cir. October 4, 2016). 
Debtors who surrendered their home in bankruptcy in this case because they were 
upside down in the mortgage could not later defend the mortgage foreclosure action in 
state court. 
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APPENDIX A 


Center for Conflict  
Resolution, Inc. 
 


Dear Colleagues: 
 


A new bankruptcy opinion has been issued by Judge Laurel Isicoff of the 
Bankruptcy Court of the Southern District of Florida.  The case is In re: Marc 
I. Hansman, Case No. 15-31499-BKC-LMI and the opinion was issued on 
July 28, 2016.  Please click here to see Opinion. 


In this case, the debtor/father and the non debtor/mother had been involved in 
a contested time-sharing case in the family court. In that proceeding the 
parties agreed to split (50/50) the costs of the custody evaluator, Dr. Miquel 
Firpi. The mother paid her share and the father did not. Dr. Firpi obtained an 
order from the family court judge enforcing the father's obligation to pay his 
share of the fee and the court awarded attorney's fees for the enforcement of 
the obligation. 


The father filed bankruptcy and the creditor/Dr. Firpi objected to the discharge 
of both his fee and the attorney's fees on the basis that they were in the "nature 
of support". The Bankruptcy Court dismissed the adversary proceeding. The 
Court held that to prevail the creditor must meet three conditions: 


1. It must be a debt owed to or recoverable by the debtor’s spouse, former 
spouse or his child 


2. The debt is in the nature of support of the child 
3. The debt was established by order of the court 


The Bankruptcy Court found that the debt was in the nature of support and 
that the debt was established by order of the court. However, the debt was not 
owed to or recoverable by the debtor's spouse or former spouse.  Although a 
debt can be owed to a third party such as an attorney or evaluator, the mother 
in this case was not responsible for the debt in the event that the debtor/father 
did not pay the debt.  There also was no evidence that the relative financial 
situations of the parties had been considered by the court. Therefore all three 
conditions were not met and the debt will not be a DSO and will be treated as 
an ordinary unsecured debt. 


So what does this mean for all of us as a practical matter and especially for 
attorneys, evaluators, guardians' ad litem and other service providers? 







	


	


 


We certainly don't want to have to go to court for appointment of professionals 
when all parties agree to the appointment and have an agreement to pay for 
those services. 


One suggestion is to have the parties agree to split the costs and both parties 
remain jointly and severally liable for the full amount in case one party does 
not pay. In that agreement it would also be a good idea to include an 
indemnification clause because indemnification clauses as to support items are 
generally not dischargeable. This might be a little unfair to the non-debtor 
spouse who would have to then pursue the debtor in bankruptcy. 


The agreement to pay could also include language regarding the parties relative 
financial positions. Alternatively, although they are agreeing to equally split 
the expense, the Court reserves the right to apportion ultimate responsibility for 
those fees and costs at the conclusion of the matter after further consideration 
of the parties' financial condition. 


Simply stating that the obligation is not dischargeable in bankruptcy will not be 
sufficient to sway a bankruptcy court. 


This is an important issue and one that will generate some discussion over time. 


I look forward to hearing your thoughts on the matter. 


Sandy 
Sandy Karlan, Esq. 
Former Circuit Court Judge 
Center for Conflict Resolution 
12000 Biscayne Blvd. Suite 800 
North Miami, FL 33181 
Board Certified, Marital & Family Law 
Mediation/Private Trial Resolution 
Litigation Consultant/Bankruptcy/Family Law 
karlanresolutions@gmail.com 
Office: 305 892 1577 
Mobile: 305 332 7384 
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RELOCATION1   
 
 
I. HOW WE GOT HERE: 
 
 Prior to 1997, there was no statutory authority governing a child’s relocation.  Courts 
struggled with balancing the relocating parent’s desire to relocate with the non-relocating 
parent’s desire to maintain a meaningful relationship with the parties’ child or children.  There 
was little predictability or consistency in the resulting decisions and precedent was established 
on a district-by-district basis. It was not until 1993 that the Florida Supreme Court offered 
guidance by issuing its decision in Mize v. Mize, 621 So. 2d 417 (Fla. 1993). 


   
In Mize v. Mize, 621 So. 2d 417 (Fla. 1993), the Supreme Court finally weighed in on the 


issue of relocation. Mize created an implied presumption in favor of relocation, so long as it was 
not motivated by a vindictive desire to interfere in the other parent’s visitation. 
   


The Mize Court recognized that “Florida law presumes that parents will share in decision 
making about their children even though the parents are no longer married.” §61.13(2)(b), Fla. 
Stat. (1989).  Thus, although one parent may have had what was formally known as “primary 
residential responsibility” of a child, the law seeks to assure that the child has “frequent and 
continuing contact” with both parents and that parental responsibility for the child be shared.   
  


The Court acknowledged that there is “no way to fashion a bright-line rule for 
determining when a move that will geographically separate a child from one of his or her parents 
is permissible” but concluded that “trial judges need some direction in making that 
determination.”  The Court adopted the approach articulated in Hill v. Hill, 548 So. 2d 705 (Fla. 
3d DCA 1989) and the factors discussed by Judge Nesbitt, as set forth therein.  The Court also 
stated that “where the final judgment incorporates a prohibition against the relocation of the child 
thereby reflecting that the issue was litigated, the parent with the primary residential 
responsibility must show a change of circumstances in order to justify the relocation.” In 
conclusion, the Court stated: “In all cases of this type, the best interest of the child clearly is the 
prime consideration.”     
  


The Florida Supreme Court addressed the issue of relocation again in Russenberger v. 
Russenberger, 669 So. 2d 1044 (Fla. 1996).  The Court clarified its decision in Mize, approved 
the decision under review, and approved the opinion in Tremblay v. Tremblay, 638 So. 2d 1140 
(Fla. 4th DCA 1994).    
  


After analyzing the history of conflict between the district courts as to the standard to be 
applied in relocation matters and its prior decision in Mize, the Russenberger Court clearly 
enunciated a rebuttable presumption in favor of relocation. Russenberger v. Russenberger, 669 
So. 2d 1055 (Fla. 1996). 


                                                
1 Ingrid Keller, Esq., generously afforded me the materials which she utilized in 2015 for my use 
in preparing these seminar materials for which I am sincerely grateful.   
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However, on  June 1, 1997, section 61.13(2)(d), Florida Statutes was enacted (effective 


July 1, 1997).   The statute eliminated the rebuttable presumption in favor of relocation created 
by Russenberger and stated, in pertinent part: “[n]o presumption shall arise in favor of or against 
a request to relocate when a primary residential parent seeks to move the child and the move will 
materially affect the current schedule of contact and access with the secondary residential 
parent.” This statute further codified the Mize factors, with the exception of the second factor.  
Mize factor number two, “whether the motive for seeking the move is for the express purpose of 
defeating visitation,” was replaced by an examination of “the extent to which visitation rights 
have been allowed and exercised.”  


 
Thereafter, in 2005, the Florida Supreme Court approved the “substantial change” test, 


which requires the party seeking modification of custody (now known as “time-sharing”) to 
show (1) that there was a substantial, material and unanticipated change in circumstances since 
the original custody (time-sharing) determination, and (2) that the child’s best interests justify 
changing custody (time-sharing). Wade v. Hirschman, 903 So. 2d 928 (Fla. 2005). Under the 
current relocation statute, as further outlined below, in cases where the final judgment 
incorporates a prohibition against the relocation of the child, in addition to the court’s 
consideration of the factors set forth in section 61.13001(7), Florida Statutes the parent seeking 
relocation must also demonstrate a change of circumstances. Guizzardi v. Guizzardi, 89 So. 3d 
967 (Fla. 3d DCA 2012), citing Mize v. Mize 621 So. 2d 417 (Fla. 1993). Interestingly, the 
Guizzardi holding cites to the Florida Supreme Court’s decision in Mize v. Mize and essentially 
brings us right back to where it all began.  


 
II. WHERE WE ARE NOW - FLORIDA STATUTE § 61.13001 


 
 As of October 1, 2006, Section 61.13001, Florida Statutes, entitled “Parental Relocation 
With A Child,” became effective.  This statute contains the specificity that was lacking in the 
prior statute. The statute is intended to define, clarify and facilitate the relocation process. 


 
 Section 61.13001, Florida Statutes was amended in 2008 and again in 2009.  A copy of 
the current statute is attached hereto as Appendix “A.”  The highlights are as follows: 


 
 A. A “Relocation,” as defined in §61.13001(1)(e), is “a change in the location of the 
principal residence of a parent or other person from his or her principal place of residence at the 
time of the last order establishing or modifying time-sharing, or at the time of filing the pending 
action to establish or modify time-sharing. The change of location must be at least 50 miles from 
that residence, and for at least 60 consecutive days not including a temporary absence from the 
principal residence for purposes of vacation, education, or the provision of health care for the 
child.” (emphasis added).  


 
 B. If the parties are in agreement as to a relocation, they can enter into a written 
agreement that reflects their consent, defines the time-sharing rights for the nonrelocating party, 
and, if necessary, any transportation arrangements.  If there is an existing action, judgment, or 
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decree regarding the child’s time-sharing, the parties shall seek ratification of the agreement by 
court order, without a hearing, unless timely requested. See §61.13001(2).  


 
 C. If there is no written agreement, the parent seeking relocation shall notify the 
other parent and every other person entitled to access to, or time-sharing with, the child by 
serving a Petition to Relocate, which shall be signed under oath and contain specific 
information regarding the proposed relocation, including a description of the location of the 
intended new residence (state, city and address, if known), the mailing address and home 
telephone number of the intended new residence (if known), the date of the intended move or 
proposed relocation, the specific reasons for the proposed relocation, including proof of any 
written job offer, if that is one of the reasons, and a proposal for the revised post-relocation 
schedule of time-sharing, including transportation arrangements. 
   
 In addition, the Petition must include, in ALL CAPITAL LETTERS, a statement 
advising that a Response objecting to the proposed relocation must be filed and served 
within 20 days after service of the Petition, failing which the relocation will be permitted 
without further notice or a hearing, unless it is not in the best interests of the child.  


 
 If an action is pending, service of process may be according to court rule. Otherwise, it 
shall be according to chapters 48 and 49 or via certified mail, restricted delivery, return receipt 
requested. See §61.13001(3)(b). 


 
 The person seeking to relocate is under a continuing duty to provide current and updated 
required information when it becomes known. See  §61.13001(3)(c). 


 
 If a timely Response objecting to the relocation is not filed, it shall be presumed that 
the relocation is in the best interest of the child and the relocation shall be allowed.  Absent good 
cause, the Court shall enter an Order specifying that the Order is entered as a result of the failure 
to respond to the Petition and adopting the time-sharing schedule and transportation 
arrangements contained in the Petition to Relocate, without need for a hearing.   If a timely 
Response is filed, the parent or other person may not relocate, and must proceed to a temporary 
hearing or trial and obtain court permission to relocate. See §61.13001(3)(e). 


 
 Relocating without complying with §61.13001(3) subjects the party in violation to 
contempt and other proceedings to compel the return of the child and may be taken into account 
by the court in any initial or post-judgment action seeking a determination or modification of the 
parenting plan or the access or time-sharing schedule as: 


 
• A factor in making a determination regarding the relocation of a child. 


 
• A factor in determining whether the parenting plan or the access or time-sharing 
 schedule should be modified. 


 
• A basis for ordering the temporary or permanent return of the child. 
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• Sufficient cause to order the parent or other person seeking to relocate the child to 
 pay reasonable expenses and attorney's fees incurred by the party objecting to the 
 relocation.  


 
• Sufficient cause for the award of reasonable attorney's fees and costs, including 
 interim travel expenses incident to access or time-sharing or securing the return of 
 the child. 


 
 D. If a party is entitled to prevent disclosure of location information under any 
public records exemption, the court may modify the disclosure requirements of this section.  
See §61.13001(4). 


 
 E. Responsive Answer/Objection shall be verified and served within 20 days after 
service of the Petition. It shall include the specific factual basis supporting the reasons for 
seeking a prohibition of the relocation, including a statement of the amount of participation and 
involvement the objecting party currently has or has had in the life of the child. See 
§61.13001(5). 
 
 F. The Court may grant a temporary order restraining the relocation of a child 
or ordering the return of a child, or other appropriate remedial relief, if:  
 


• The Petition to Relocate does not comply with the statute; 
 


• The child has been relocated without a written agreement of the parties or without 
  court approval; or  
 


• From an examination of the evidence presented at the preliminary hearing that  
  there is a likelihood that upon final hearing the court will not approve the   
  relocation of the child. 


 
 The court may grant a temporary order permitting the relocation of the child 
pending final hearing if the court finds:  
 


• That the Petition to Relocate was properly filed and is otherwise in compliance  
  with subsection (3); and 


 
• From the evidence presented at the preliminary hearing, there is a likelihood that  


  upon final hearing the court will approve the relocation (such findings must be  
  supported by the same factual basis as would be necessary to support the   
  permitting of relocation in a final judgment). See §61.13001(6)(b). 


 
 In reaching its final decision, the court may not give any weight to a temporary 
relocation resulting from the issuance of a temporary order authorizing a party to relocate or 
move a child before final judgment is rendered. See §61.13001(6)(c). 
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 If a temporary relocation is permitted, the court may require the relocating party to 
provide reasonable security, financial or otherwise, and guarantee that the court-ordered 
contact with the child will not be interrupted or interfered with by the relocating party.   
See §61.13001(6)(d). 
 
 G. There shall be no presumption in favor of, or against, a request to relocate when 
the move will materially affect the current schedule of contact, access, and time-sharing with the 
nonrelocating parent or other person.  In reaching its decision regarding a proposed temporary or 
permanent relocation, pursuant to Section 61.13001(7), Florida Statutes the court shall evaluate 
all of the following factors: 
 


• (a) The nature, quality, extent of involvement and duration of the child’s 
relationship with the parent proposing relocation, the nonrelocating parent, other 
persons, siblings, half-siblings and other significant persons in the child’s life. 


    
• (b) The age and developmental stage of the child, needs of the child, and likely 


impact of the relocation on the child’s physical, educational, and emotional 
development, considering any special needs. 


 
• (c) The feasibility of preserving the relationship with the nonrelocating party 


through substitute arrangements that take into account the logistics of contact, 
access, time-sharing, and the financial circumstances of the parties; whether those 
factors are sufficient to foster a continuing meaningful relationship between the 
child and the nonrelocating party; and the likelihood of compliance by the 
relocating parent. 


 
• (d) The child’s preference, considering the age and maturity of the child. 


 
• (e) Whether the relocation will enhance the general quality of life for both the 


relocating parent and the child including, but not limited to, financial or emotional 
benefits or educational opportunities. 


 
• (f) The reasons for seeking or opposing the relocation. 


 
• (g) The current employment and economic circumstances of each parent and 


whether the proposed relocation is necessary to improve the economic 
circumstances of the party seeking relocation. 


 
• (h) That the relocation is sought in good faith and the extent to which the 


objecting parent has fulfilled his or her financial obligations to the other parent 
including child support, spousal support, and marital property and marital debt 
obligations. 


 
• (i) The career and other opportunities available to the objecting party if the 


relocation occurs.  
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• (j) A history of substance abuse or domestic violence, including the severity of 


such conduct and the failure or success of any attempts at rehabilitation. 
 


• (k) Any other factor affecting the best interest of the child or as set forth in section 
61.13, Florida Statutes. 


 
 H. The party seeking to relocate has the burden of proving by a preponderance of 
the evidence that the relocation is in the best interest of the child.  If that burden is met, the 
burden shifts to the nonrelocating party to show by a preponderance of the evidence that the 
proposed relocation is not in the best interest of the child. See §61.13001(8). 
 
 I. If relocation is permitted, the Court may, in its discretion, order contact with the 
nonrelocating parent, including access, time-sharing, telephone, internet, webcam, and other 
arrangements sufficient to ensure that the child has frequent, continuing, and meaningful 
contact with the nonrelocating party, if financially affordable and in the best interest of the 
child.  If applicable, the court shall specify how the transportation costs will be allocated and 
may adjust child support, considering the costs of transportation and the respective net incomes 
of the parents. See §61.13001(9)(a)-(b). 
 
 J. An evidentiary hearing or nonjury trial on a pleading seeking temporary or 
permanent relief filed pursuant to this section shall be accorded priority on the court’s 
calendar.  See §61.13001(10). The hearing on a motion for temporary relocation must occur no 
later than 30 days after it is filed. If relocation sought is by way of petition, and a notice to set the 
matter for a non-jury trial is filed, absence good cause, the nonjury trial must occur no later than 
90 days after the notice is filed. 
 
 K. Applicability:  To orders entered before October 1, 2009, if the existing order 
defining custody, primary residence, the parenting plan, time-sharing, or access to or with the 
child does not expressly govern the relocation of the child; to an order, whether temporary or 
permanent, regarding the parenting plan, custody, primary residence, time-sharing, or access to 
the child entered on or after October 1, 2009; to any relocation or proposed relocation, whether 
permanent or temporary, of a child during any proceeding pending on October 1, 2009, wherein 
the parenting plan, custody, primary residence, time-sharing, or access to the child is an issue.  
 
 L. To the extent that a provision of this section conflicts with an order existing on 
October 1, 2009, this section does not apply to the terms of that order which expressly govern 
relocation of the child or a change in the principal residence address of a parent or other person. 
See §61.13001(11)(a)-(b). 
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III. RELOCATION CASE LAW: SIGNIFICANT HOLDINGS TO BE AWARE OF  
 
 A. THE WHO: Which parent is required to file a Petition for Relocation?   
 


• When Chapter 61 was amended in 2008, the legislature shied away from 
terms such as “primary residential parent” and “nonresidential parent” and 
shifted such terminology to “time-sharing parent.” Accordingly, the 
relocation statute now excludes any reference to primary residential 
parent, and simply refers to “parent” or “any other person entitled to 
access to or time-sharing with the child.” Therefore, any parent or person 
entitled to time-sharing with a child is required to file a Petition for 
Relocation. Brooks v. Brooks, 164 So. 3d 162 (Fla. 2d DCA 2015); see 
§61.13001(1)(d), Fla. Stat. (defining “parent” as “any person…who is 
entitled to access to or time-sharing with the child”).  
 


• The relocation statute is inapplicable when the order provides for a change 
in the child’s residence rather than a change in either parents’ principal 
place of residence. Krift v. Obenour, 152 So. 3d 645 (Fla. 4th DCA 2014). 
For example, in the Krift case, the mother and father lived more than 50 
miles apart at the time of the final hearing of dissolution of marriage. The 
parents contested the time-sharing of the minor child.  The trial court 
ordered a rotating time-sharing schedule until the child commences 
kindergarten, and thereafter the time-sharing shall be the “model time-
sharing schedule.” The Fourth District Court of Appeal held that the 
relocation statute does not apply, and further there was no error of a 
prospective relocation, as neither parent sought to move from his or her 
principal place of residence, rather the trial court merely ordered a 
different time-sharing schedule for the child to commence upon the child 
entering kindergarten.   


 
B.  THE WHEN: Under what circumstances must you file a Petition for 


Relocation?  
 


• Pursuant to section 61.13001(1)(e), Florida Statutes, included in the 
definition for “relocation” is the requirement that the change of location be 
at least 50 miles, and for at least 60 consecutive days. In determining the 
distance for a relocation, the proper method of measurement is a straight 
line or “as the crow flies.”   
 


• Pursuant to section 61.13001(1)(e), Florida Statutes, a “relocation” means 
a change in the location of the principal residence of a parent from his/her 
principal place of residence at the time of the last order establishing or 
modifying time-sharing, or at the time of filing the pending action to 
establish or modify time-sharing. Therefore, a parent’s relocation with a 
child prior to the other parent’s commencement of a dissolution of 
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marriage or paternity action does not trigger section 61.13001, Florida 
Statutes “relocation.” Rolison v. Rolison, 144 So. 3d 610 (Fla. 1st DCA 
2014). 


 
C. THE HOW:  Under section 61.13001(7), Florida Statutes in reaching its decision 


regarding a proposed relocation, the court is required to evaluate a number of 
delineated factors. Further, section 61.13001(8) the party wishing to relocate has 
the burden of proving by a preponderance of the evidence that the relocation is in 
the best interest of the child. If that burden of proof is met, the burden shifts to the 
nonrelocating parent to show by a preponderance of the evidence that the 
proposed relocation is not in the best interest of the child.   


 
• In addition to the above factors and burden of proof, in cases where the 


final judgment and/or settlement agreement contains a prohibition against 
the relocation of the child, the party wishing to relocate must also show a 
change of circumstances in order to justify the relocation. Guizzardi v. 
Guizzardi, 89 So. 3d 967 (Fla. 3d DCA 2012); Moore v. McIntosh, 128 
So. 3d 985 (Fla. 1st DCA 2014). 


 
IV. RELOCATION CASE LAW: ANALYSIS OF SUPREME COURT AND 


DISTRICT COURT OF APPEAL OPINIONS    
 


SUPREME COURT  
 


Arthur v. Arthur, 54 So. 3d 454 (Fla. 2010) 
 
In a dissolution of marriage action, the trial court granted shared parental responsibility, 
designated the wife as the primary residential parent, and authorized the wife to permanently 
relocate with the parties' minor child (who was 16 months old at the time of trial) to Michigan 
after the child reached the age of three. The husband appealed. 
 
A best interests determination in relocation actions must be made at the time of the final hearing 
and must be supported by competent, substantial evidence.  A trial court is “not equipped with a 
crystal ball that enables it to prophetically determine whether future relocation is in the best 
interests of a child.” Specifically, the trial court is unable to predict whether a change in any of 
the statutory factors will occur, and therefore, the proper review of a petition for relocation with 
a child entails a best interests determination at the time of the final hearing, i.e. a “present-
based” analysis. The wife is permitted to file a petition for relocation in the future.  


 
FIRST DISTRICT COURT OF APPEAL 


 
Rolison v. Rolison, 144 So. 3d 610 (Fla. 1st DCA 2014)  
 
The Appellate Court affirmed the trial court order finding that the Relocation Statute did not 
apply.  In this case, the wife moved with the two minor children from Florida to Fort Valley, 
Georgia, in January 2014, prior to the husband’s dissolution of marriage filing on February 21, 
2014. The Court applied the plain meaning of the statute within the definition of the word 
“relocation” – the Relocation Statute applies where a parent’s principal place of residence 
changes at the time of the last order establishing or modifying time-sharing or at the time of 
filing the pending action.  See §61.13001(1)(e), Fla. Stat. (2013). Section 61.13(2)(a), Florida 
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Statutes  provides the Court with the authority to approve a parenting plan even if the child is not 
physically present in Florida at the time of filing, if it appears that the primary purpose of the 
child’s removal was to avoid the Court’s approval of a parenting plan. The Court may also 
approve a parenting plan that is in the child’s best interests. 
 
Moore v. McIntosh, 128 So. 3d 985 (Fla. 1st DCA 2014) 
 
The Mother and father’s relocation to different cities within the county so that each of them 
resided 20 miles from child’s school, by itself, did not constitute a substantial change in 
circumstances warranting modification of a custody agreement. The agreement incorporated into 
the divorce decree expressly contemplated the possibility of the parties’ relocation. The 
agreement specifically provided that it was anticipated that the parties shall continue to reside in 
close proximity to one another (i.e. in the same school district), and both parents were still in the 
same school district. 
 
Wing v. Wing, 129 So. 3d 1116 (Fla. 1st DCA 2014) 
 
The former wife was required to comply with Florida’s Relocation Statute even though the 
former husband had prior knowledge of former wife’s desire to relocate with the minor children 
to her native country of Italy. 
 
Milton v. Milton, 113 So. 3d 1040 (Fla. 1st DCA 2013) 
 
The court held there is nothing that requires a trial court to hold a person in contempt and order 
make-up time-sharing for willful violation of a time-sharing agreement between the parties 
where there was a temporary injunction that had been dissolved and the slate was clean. The trial 
court was bound to make a best interests determination and take evidence regarding a new time-
sharing arrangement. Courts of appeal review determinations regarding parental relocation with a 
minor child for an abuse of discretion; however, the question of whether the trial court properly 
applied the relocation statute is as a matter of law reviewed de novo. As for wife’s relocation to 
New York, wife should have followed the statutory mandates of §61.13001, Fla. Stat. and could 
be subject to contempt and other proceedings to compel return of the child. Additionally, the 
court may grant other relief including restraining relocation or ordering the child’s return. See 
§61.13001(3)(e), 6(a), Fla. Stat. 
 
Ogilvie v. Ogilvie, 954 So. 2d 698 (Fla. 1st DCA 2007) 
 
Modification of a custody award, originally established pursuant to a New York decree and 
subsequently domesticated in Florida, was reversed and remanded where the father failed to 
prove a substantial and material change of circumstances.  The fact that the parties and their 
children relocated to Florida subsequent to the entry of the New York decree was alone 
insufficient.  “‘[C]ourts have routinely held that relocation alone is not a substantial change in 
circumstances to support a modification of custody.’” (quoting Shafter v. Shafter, 898 So. 2d 
1053, 1055-56 (Fla.4th DCA 2005). 
 
Sanchez v. Sanchez, 958 So. 2d 1054 (Fla. 1st DCA 2007) 
 
An Order permitting the father to relocate with the parties’ minor children was reversed where 
the court failed to address the statutory factors set forth in section 61.13001(7), Florida Statutes 
(2007). “On remand, the trial court should expeditiously consider and address the statutory 
factors to determine whether relocation should be permitted.” 
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Monasmith v. Monasmith, 954 So. 2d 1271 (Fla. 1st DCA 2007) 
 
An Order permitting the former wife to temporarily relocate out of state with the parties’ minor 
children during dissolution proceedings was affirmed on appeal. The former husband’s argument 
regarding section 61.13001, Florida Statutes (2006) was not preserved for review on appeal 
because the former husband did not mention such section or its procedural requirements during 
the trial proceedings nor in his motion seeking a stay. 
 
Conners v. Mullins, 27 So. 3d 199 (Fla. 1st DCA 2010) 
 
The trial court dissolved the parties' marriage and ordered the mother to return to Florida with 
the parties’ child. In reaching this conclusion, the trial court based its reasoning on “how it would 
have ruled on the issue of relocation had it been faced with the issue prior to appellant’s move.” 
The First District Court of Appeal held that the trial court applied the incorrect legal standard 
because the mother had already moved to New York (while pregnant with the parties’ child) 
before the father petitioned the court for relief.  Accordingly, the relocation statute does not 
apply and any ruling regarding where the child shall reside must be based on the best interest of 
the child standard.  
 
Raulerson v. Wright, 60 So. 3d 487 (Fla. 1st DCA 2011) 
 
The father appealed the decision of the Circuit Court, which granted the mother temporary 
permission to relocate with the parties' minor child and denied the father's request to enjoin such 
relocation.  


 
After the mother verbally notified the father of her intent to relocate with the parties' minor child 
“a day or two” before a March 9, 2010, child support modification proceeding, the father filed an 
emergency motion to enjoin such relocation on March 15, 2010. On March 19, 2010, the mother 
hand-delivered to the father an unsworn “Notice of Intent to Relocate With Child,” and moved 
from Perry, Florida, to Ponte Vedra, Florida, the following day. In this case, the trial court erred 
in determining that the mother's hand-delivery to the father of her “Notice of Intent to Relocate 
With Child” was sufficient to satisfy the requirements of section 61.13001(3), Florida Statutes. 
The mother did not file any form of documentation with the court, despite the statute's explicit 
directive to file a sworn petition. The First District held that, because the mother did not file any 
form of documentation with the court, as required by law, she should not have been granted 
permission to relocate with child. 
 
Norris v. Heckerman, 972 So. 2d 1098 (Fla. 1st DCA 2008) 
 
Subsequent to the dissolution of marriage, the mother sought relocation to another state with her 
three minor children and her new husband. The father sought emergency relief denying the 
relocation and the Circuit Court granted mother's request to relocate. The father appealed. 
 
The parties were married in 1996, had three children and divorced in Georgia in 2005. The 
former wife remarried and was living in Jacksonville, Florida, with her husband and the three 
children, when the former husband moved there in 2006 and began exercising weekly visitation 
with the children. When the former wife decided to move to Chicago, Illinois, with the children 
and her husband, the former husband sought emergency relief denying the relocation. 
 
The trial court did not make certain critical findings regarding several of the statutory factors, 
due to the parties' failure to present evidence on such factors. Therefore, based upon the limited 
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evidence before it, the trial court properly exercised its discretion in granting the mother's request 
to relocate with the children. 
 


SECOND DISTRICT COURT OF APPEAL 
 
Alinat v. Curtis, 86 So. 3d 552 (Fla. 2d DCA 2012) 
 
The former wife was laid off from the Florida Fish and Wildlife Conservation due to budget 
concerns, and requested relocation with the minor children to Australia, where she accepted a 
position at the Griffith University for a period of three years. The trial court entered a temporary 
relocation order, which permitted the former wife’s relocation to Australia for three years and 
ordering that a final hearing on a permanent relocation would be held at the expiration of the 
three year period. The appellate court held that the relocation statute does not contemplate a 
temporary relocation of a three year period and that such an order would result in a substantial 
delay in holding a final hearing and rendering a final order. Section 61.13001, Florida Statutes 
provides that temporary orders are preliminary orders and that a final hearing must occur within 
90 days of a notice of non-jury trial. 
 
A.L.G. v. J.F.D., 85 So. 3d 527 (Fla.  2d DCA 2012) 
 
The mother relocated to California after a temporary relocation order was entered permitting 
relocation with the two-year-old minor child. The father remained in Florida and the temporary 
order established a rotating time-sharing schedule whereby the child would spend 6 weeks with 
the mother in California followed by three weeks with the father in Florida. Neither party was 
happy with this schedule. At the final hearing the court ordered a rotating schedule of 6 weeks to 
each party. The appellate court held that there was sufficient evidence that transporting the minor 
child across the country was not in the child’s best interests, and that it was in the child’s best 
interests to spend most of his time with the mother.  
 
A.F. v. R.F.B., 100 So. 3d 71 (Fla. 2d DCA 2011) 
 
The Parental Relocation statute, section 61.13001, Florida Statutes did not apply as the father 
already resided in Pennsylvania when the petitions were filed. The court held that the father is 
not changing his own residence, but seeking to change the child’s principal residence.  Until 
September 30, 2009, a month before the mother filed her petition, section 61.13001(1)(e), 
Florida Statutes defined relocation as a change in the location of the child’s principal residence. 
The legislature amended the definition of “relocation” to a change in the location of a parent’s 
principal residence, effective October 1, 2009. 
 
Matias v. Matias, 948 So. 2d 1021 (Fla. 2d DCA 2007) 
 
A provision in the Final Judgment of Dissolution of Marriage, which prohibited both parents 
from relocating the residence of their children, was stricken because neither party requested such 
restrictions, the restrictions were not supported by the evidence, and both parties already resided 
outside of the restrictions (the husband lived in Naples with the parties’ son and the wife lived in 
Tampa with the parties’ daughter).  The Court stated: “Both parties have acknowledged that the 
judgment will now be controlled by the provisions of section 61.13001, Florida Statutes (2006).” 
 
 
 
 
 







 12 


Fredman v. Fredman, 960 So. 2d 52 (Fla. 2d DCA 2007) 
 
The trial court’s Order denying former wife’s request to relocate with the parties’ children to 
Texas was affirmed on appeal. The trial court determined that while such a move may benefit the 
former wife and her new husband, there was no showing that the move would improve the lives 
of the children. This case was decided pursuant to  section 61.13(2)(d), Florida Statutes  (2005) 
(which has since been replaced by the current relocation statute - §61.10001, Fla. Stat.). The 
Second District held the relocation statute to be constitutional, finding that it does not violate 
either parent’s right to privacy or right to travel. 
 
Cecemski v. Cecemski, 954 So. 2d 1227 (Fla. 2d DCA 2007) 
 
The Court’s Order granting the wife’s request for relocation and permitting the wife to relocate 
with the parties’ daughter from Marco Island, Florida to Louisiana, was an abuse of discretion, 
because the trial court’s conclusion that the move was in the child’s best interests was not 
supported by competent substantial evidence.  This case was decided pursuant to section 
61.13(2)(d), Florida Statutes (2005), which was in effect at the time of trial and when the 
decision was rendered. 
 
Tillotson v. Tillotson, 32 So. 3d 191 (Fla. 2d DCA 2010) 
 
The former wife, appealed the trial court's order denying her request to relocate with the parties' 
children and temporarily granting the former husband's request for the same. The Second District 
reversed the trial court's order as it applies to the parties' son because he was no longer a minor 
child at the time of the relocation hearing.  
 
A trial court's order regarding relocation is reviewed on appeal under an abuse of discretion 
standard. However, the Court was unable to determine whether the Order was supported by 
substantial competent evidence because the record did not contain a transcript from the 
relocation hearing. Therefore, the Order must be upheld to the extent that it is not erroneous as a 
matter of law.  The trial court erred as a matter of law in entering the order of relocation as to the 
parties' son, who was no longer a minor child at the time of the hearing. Accordingly, the Court 
reversed the order temporarily granting the former husband’s request to relocate as it applied to 
the parties’ son, and the Court affirmed on all other grounds. 


 
Coyle v. Coyle, 8 So. 3d 1271 (Fla. 2d DCA 2009) 
 
The former husband filed a Petition for Dissolution of Marriage. The Circuit Court awarded 
primary residential custody to the former wife and granted her request to relocate. The former 
husband appealed. 
 
Approximately one year after the parties were married, the former husband filed a petition for 
dissolution of marriage. Both the former husband and the former wife sought primary residential 
custody of their two-year-old child and the former wife requested that she be allowed to relocate 
to New York. In considering the former wife's request to relocate with child, the trial court was 
required to determine whether substitute arrangements would be sufficient to foster a continuing 
meaningful relationship between the former husband and the parties' child. The trial court was 
also required to consider the best interests of the child, not whether relocation would improve the 
quality of former wife's life. Reversed and remanded. 
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Zepeda v. Zepeda, 32 So. 3d 679 (Fla. 2d DCA 2010) 
 
The Circuit Court entered order permitting the mother to relocate with parties’ child during the 
pendency of the dissolution of marriage proceedings and awarded temporary child support to the 
mother. The father appealed. 
 
In contemplation of the mother’s move, the parties discussed time-sharing, and the mother 
prepared a schedule that provided almost equal time for each parent, taking into account their 
work schedules, college football games that they and their extended families have traditionally 
attended, and tribal events. However, this schedule was only feasible until the child started 
school. The Second District did not hold that it was improper to allow the mother to submit the 
schedule as a time-sharing proposal. However, it was error for the court to base its relocation 
decision on a finding that the parties had agreed to the schedule when, in fact, they had not. For 
this reason, the Second District reversed the order approving the temporary relocation and 
remanded for consideration of the issue in light of the factors prescribed in section 61.13001(7), 
Florida Statutes. 
 
In re B.T.G., 993 So. 2d 1140 (Fla.  2d DCA 2008) 
 
The father filed a Petition for Determination of Paternity requesting that he be designated the 
primary residential parent after the mother moved across the country. The Circuit Court entered a 
judgment designating the mother as the primary residential parent, but imposed a residential 
restriction upon her. The mother appealed. 
 
The trial court's decision to grant the mother primary residential responsibility over the children 
but require her to live in Sarasota for the duration of the children's minority is not supported by 
competent, substantial evidence. Consequently, the Court reversed the Final Judgment to the 
extent that it adjudicated the issue of primary residential responsibility for the children but 
required the Mother to exercise her parental responsibility in Sarasota. 
 
On remand, the trial court was directed revisit the issue of whether to require the children to 
reside in Sarasota. The Court noted that this is not a relocation case in the strict sense because 
there was no court order in place when the Mother left Sarasota and moved to the Seattle area 
with the children. Nevertheless, the trial court must consider the relocation factors enumerated in 
section 61.13001(7), Florida Statutes as part of its evaluation of “all factors affecting the welfare 
and interests of the child” as required by section 61.13(3). 
 
Vazquez v. Vazquez-Robelledo, 150 So. 3d 855 (Fla. 2d DCA 2014) 
 
The husband, who had majority time-sharing with the parties’ two children, filed a petition for 
temporary relocation with the children when he received military orders assigning him to 
Virginia while in the middle of dissolution of marriage proceedings. The trial court granted the 
temporary relocation and awarded the wife monthly supervised overnight time-sharing (to be 
supervised by the wife’s mother). The trial court also ordered the husband to pay $500 monthly 
toward his share of counseling expenses for the wife and children. On appeal, the trial court 
reversed the award of overnight time-sharing and the $500 monthly payment requirement. 
§61.13001(6)(d) authorizes a court to require the parent relocating to provide reasonable security 
and guarantee that the court-ordered contact would not be interrupted. Although the trial court’s 
order refers to a “security deposit” it specifies that the $500 payment is for counseling expenses, 
not security. Regardless of whether the court mischaracterized the monthly payment as a security 
deposit, it must be reversed because there was no evidence regarding the cost of counseling.  
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Brooks v. Brooks, 164 So. 3d 162 (Fla. 2d DCA 2015) 
 
After the dissolution proceedings the father moved from Sarasota to Hallandale Beach. Later, the 
mother filed a motion for contempt against the father for moving to Hallandale Beach without 
filing a Petition for Relocation. The trial court denied the contempt motion but ordered the father 
to file a Petition to Relocate. On appeal, the father argued that he was not required to file a 
petition to relocate because he was not the “primary residential parent.” However, the legislature 
changed the statutory text and focus from “primary residential parent” to time-sharing parent and 
based on the Second District’s contextual analysis of the relocation statute, it held that even as a 
noncustodial parent, the father was required to seek court permission before relocating.  
 


THIRD DISTRICT COURT OF APPEAL 
 
Edgar v. Firuta, 100 So. 3d 255 (Fla. 3d DCA 2012), reversed on other grounds by 165 So. 3d 
758 (Fla. 3d DCA 2015) 
 
The trial court could not modify parties’ parenting plan (determining that the parties’ children 
should reside with the father in Key West rather than with their mother in North Carolina) and 
award father sole parental responsibility as a sanction to the mother for fleeing the state with the 
children in violation of a court order, without determining whether an award of sole 
responsibility to the father is in children’s best interests; the children lived their entire lives with 
the mother, had visitation with the father, and the Department of Children and Families (DCF) 
had previously approved sole parental responsibility to the mother. Further, a special magistrate 
had recommended that the court consider preferences of the youngest child (age 10 in the latter 
part of 2010) to live with her mother. Punishment of the mother for violation of a court order 
may affect, but does not conclude, the inquiry regarding the trial court’s assessment of the best 
interests of the child.  
 
Guizzardi v. Guizzardi, 89 So. 3d 967 (Fla. 3d DCA 2012) 
 
The parties’ final judgment (dated September 11, 2006) provided that the child was not to 
relocate outside Miami-Dade or Broward Counties without the consent of both parties. On 
November 17, 2010, the mother filed a Notice of Intent to Relocate Child.  The trial court had 
subject matter jurisdiction to consider the mother’s request to relocate with the parties’ minor 
children, even though the mother and the trial court relied on the wrong version of the relocation 
statute. Relocation requests fall squarely within Chapter 61 of the Florida Statutes and the 
jurisdictional purview of the circuit courts.  On appeal, the Court reversed the trial court order 
granting the mother’s relocation request because the record fails to reflect a finding of a 
substantial change in circumstances to justify modification of the judgment containing the 
residence restriction. In cases where the final judgment incorporates a prohibition against the 
relocation of the child thereby reflecting that the issue was litigated, the parent with the primary 
residential responsibility must also show a change of circumstances in order to justify the 
relocation.  
 
Echezarreta v. Echezarreta, 944 So. 2d 1169 (Fla. 3d DCA 2006) 
 
Denial of the mother’s application for relocation affirmed based upon then prevailing law, where 
the parties’ marital settlement agreement specifically stated that the issue of shared parental 
responsibility would be governed by Section 61.13, Florida Statutes (which includes 
§61.13(2)(d)) and both parties invoked the jurisdiction of the court.  In a footnote, the court 
stated: “Under the now-applicable statute, §61.13001, Fla. Stat. (2006), which became effective 
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on October 1, 2006, ch. 2006-245, §2, at 2721, Laws of Fla., the relocation of children is always 
open to judicial scrutiny.” 


 
Paskiewicz v. Paskiewicz, 967 So. 2d 277 (Fla. 3d DCA 2007)  
 
Order modifying joint rotating custody award making the former wife the primary residential 
custodian and allowing her to relocate to Virginia with the parties’ children was reversed on 
appeal. “[W]hile the reasons articulated by Sprinkle [the former wife] for wanting to relocate 
may have been sufficient to permit relocation had the original custody arrangement been 
different, they are insufficient to change the current joint rotating custody award to shared 
responsibility with a primary residential custodian.” (See §61.13001(7) factors to be considered 
for primary residential parent to relocate and Wade v. Hirschman, 903 So. 2d 928 (Fla. 
2005)(substantial change of circumstances required to modify rotating custody arrangement to 
shared parental responsibility with a primary residential parent). “As the trial court recognized, 
absent a change of custody, the children in this case cannot relocate.”    
 
Valqui v. Rodriguez, 75 So. 3d 751 (Fla. 3d DCA 2011) 
 
The father appealed an order granting the mother’s petition to relocate with the parties’ minor 
child from Miami (where the father resides) to California. The trial court’s order was affirmed on 
appeal, based on a finding that the mother met her burden of establishing the best interests of the 
child would be served by the relocation. The Third District further found the trial court’s order 
and to be “a model of form, content and judicial conscientiousness.”   
 
Segarra v. Segarra, 947 So. 2d 543 (Fla. 3d DCA 2006) 
 
Denial of the former wife’s petition for relocation with the parties’ minor child was affirmed, 
where trial court concluded that such relocation was not in the child’s best interests and there 
was competent and substantial evidence to support the trial court’s factual findings. More 
specifically, the court found no evidence that the proposed move would improve the general 
quality of life for the mother and child, given the proposed living arrangement, the fact that the 
mother did not have a job offer near the proposed relocation location, and that the child’s 
proposed school did not have a Spanish language program similar to the one in which he was 
enrolled. The court also found that the transportation costs would pose a burden on both parents 
and that the relocation would result in a significant diminishment of the excellent relationship 
between the father and the child.  Case was decided based upon a consideration of the factors set 
forth in section 61.13(2)(d), Florida Statutes (2005).   
 
Orta v. Suarez, 66 So. 3d 988 (Fla. 3d DCA 2011) 
 
The wife filed a petition to relocate to California with the parties' minor child. The Circuit Court 
denied the petition and the wife appealed. 


 
The parties were married on October 9, 2002, in Caracas, Venezuela. Although the parties lived 
in Suarez' Miami Beach condominium following their marriage, they had always agreed to move 
to California, the only state in which Orta could practice dentistry without re-attending dental 
school. To this end, Orta and Suarez traveled to California a number of times looking for a place 
to live, staying weeks at a time so that Orta could study for and take California's dentistry 
licensing examinations. But as the final judgment confirms, after Orta learned that she was 
pregnant, Suarez reneged on their deal and refused to move to California. The credible evidence 
demonstrates that Suarez did not want to have a child. In May of 2009, after an unsuccessful 
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eight month search for a job in Florida, Orta finally received an offer to work as a dentist in 
Carlsbad, California, at a salary of $108,000 a year. Orta sought leave of court to relocate with 
her son. 
 
As the parent seeking relocation, Orta carried the burden of demonstrating that the relocation 
was in the child's best interest, and the court's findings of fact demonstrate that Orta more than 
satisfied that burden. Suarez on the other hand never demonstrated why the proposed relocation 
was not in the child's best interest. As the record confirms, Orta is a Venezuelan-educated dentist 
who could work only in California without re-attending dental school. As a consequence Suarez 
always had agreed to move with her to California so that she could work. But after Orta got 
pregnant and then demanded a divorce, Suarez, a self-employed engineer who up to that time 
saw no impediment to moving his business to California, reneged on his agreement making it 
impossible for Orta to find meaningful employment. With a post-nuptial agreement in hand, in 
which Orta waived support for herself, Suarez took the position that he could not move his 
business to California and misrepresented his income as being only $1600 per month, rather than 
the $8000 per month he had always earned in the past. This left Orta stranded in Florida with her 
son with less than $800 a month in income and $350 a month in child support, which left her no 
choice but to seek and to take employment in California, the only place she could earn a living to 
support herself and her son. Based on these facts alone, relocation should have been granted. The 
Mother has also demonstrated a capacity and disposition to encourage such a relationship 
between the child and his father. The DCA held that wife was entitled to relocate to California 
with parties' minor child. 
 
Miller v. Miller, 992 So. 2d 346 (Fla. 3d DCA 2008) 
 
The mother filed an application to relocate with child from Florida to Georgia. The father 
objected and petitioned for modification of custody. The Circuit Court denied the application to 
relocate and modified custody to change the primary residential parent from the mother to the 
father. The mother appealed. 
 
The denial of the mother's application to relocate with the parties' three-year-old child from the 
Florida Keys to Atlanta, Georgia, was reversed and remanded for reconsideration under the 
statutory factors where, on the record before appellate court, the mother appeared to have met 
her initial burden of proof, and the father failed to meet his. The mother was remarried to a 
biotechnology executive from Atlanta, who agreed to pay transportation costs for visitation, and 
the mother had a job offer from a member of his family. Further, the father worked two jobs, 
necessarily resulting in the child spending a great deal of visitation time with the paternal 
grandmother. Expert reports confirmed that the child was in need of consistent discipline, which 
the father was either not capable or not willing to impose and which mother would now have 
more time to exert. 
 
Muller v. Muller, 964 So. 2d 732 (Fla. 3d DCA 2007) 
 
Order permitting mother to relocate to Colorado with the parties’ minor child was reversed 
where there was no substantial competent evidence to support such relocation pursuant to the 
factors set forth in section 61.13001(7), Florida Statutes (2006).  “Although the trial court noted 
each of the factors listed under section 61.13001(7) in its order, the record is devoid of 
corroborating facts supporting nearly every subsection of the statute.  Therefore, we find that the 
trial court erred in granting the Mother’s petition for relocation.” Note: Although the parties’ 
Final Judgment of Dissolution of Marriage, from which the father appealed in this case, was 
entered in September, 2006, section 61.13001(11)(a)(1), Florida Statutes provides that 
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§61.13001 applies to orders entered prior to October 1, 2009 which does not expressly govern 
relocation. 
 
Arrabal v. Hage, 19 So. 3d 1137 (Fla. 3d DCA 2009) 
 
The father filed a motion to modify the parties’ child custody agreement seeking primary 
residential custody of the child. The magistrate granted the motion, and the mother filed 
exceptions. The Circuit Court denied mother's exceptions and ratified and adopted the 
magistrate's report. The mother appealed. 
 
The Notice of Relocation statutory provision did not apply in the modification proceeding 
initiated by the father, the non-residential parent. The statute only applied to a residential parent's 
notice to a non-residential parent that he or she intended to relocate with the child. In this case, 
the mother was the residential parent and the father, who resided out of state since the parties 
signed the child custody agreement, sought modification of child custody. The trial court did not 
abuse its discretion by adopting the magistrate’s recommendations.  
 
Patman v. Patman, 971 So. 2d 835 (Fla. 3d DCA 2007) 
 
Petition for Writ of Certiorari to quash order granting temporary relocation to wife under section 
61.13001(6)(b), Florida Statutes, denied upon a finding that “the trial court did not depart from 
the essential requirements of law.” 
 
Manyari v. Manyari, 958 So. 2d 512 (Fla. 3d DCA 2007) 
 
The trial court did not abuse its discretion in allowing the former wife to relocate with the 
parties’ minor child to Chile.  This case was decided based upon section 61.13(2)(d), Florida 
Statutes (2005). 
 
Velasquez v. Millan, 963 So. 2d 852 (Fla. 3d DCA 2007) 
 
Award of primary residential responsibility to the father was reversed on appeal as it was unclear 
whether or how the court applied section 61.13, Florida Statutes. The trial court considered the 
mother’s request to relocate in determining that the father would be the parent most likely to 
provide frequent contact with the other parent.  On appeal, the Court noted that there was no 
evidence that the mother actually tried to relocate with the minor child – the record is that she 
wanted to relocate to a more affordable community where she had family support, which there is 
nothing wrong with. Pursuant to section 61.13001(7), Florida Statutes, no presumption shall arise 
in favor or against a request to relocate with the child when a primary residential parent seeks to 
move the child. 
 
Morell v. Ruiz, 3D16-1115 (Fla. 3d DCA 2016) 
 
The Petitioner/Mother moved from Miami-Dade County to Palm Beach County prior to the 
filing of the Petition for Dissolution of Marriage. The Third DCA held that the Mother was NOT 
required to file a Petition for Relocation, as the statute has no application to the facts of the case 
given that the Mother resided in Palm Beach County at the time the action was filed.  
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FOURTH DISTRICT COURT OF APPEAL 
 
Johnson v. McCullough, 143 So. 3d 1129 (Fla. 4th DCA 2014) 
 
The parties were never married but had two children in West Virginia. Both the mother and the 
father moved to Florida in 2010. While living in Florida, the mother met and married a Coast 
Guard service-member who was eventually transferred to a base in Oregon. The mother filed a 
petition to relocate, which was granted by the trial court. The trial court’s order on relocation was 
affirmed, however, the case was remanded to recalculate child support. 
 
 
Kershaw v. Kershaw, 141 So. 3d 642 (Fla. 4th  DCA 2014) 
 
The trial court denied the mother’s request for a temporary relocation from Vero Beach to 
Deerfield Beach and granted the father’s motion for return of the child from Deerfield Beach. 
This decision was affirmed on appeal. The Court did not construe the trial court’s order as a 
modification of the parenting plan, but instead, requiring the mother return the child to Indian 
River County, which is consistent with the parenting plan previously ordered. 
 
Rivero v. Rivero, 111 So. 3d 233 (Fla. 4th  DCA 2013) 
 
The trial court was required to hold an evidentiary hearing before allowing temporary relocation 
of the former wife with the parties’ child to North Carolina. Further, contrary to the trial court’s 
ruling, the Fourth District found that the father’s verified answer to the mother’s petition for 
relocation related back to his original unverified answer, which was timely filed. The failure to 
verify a pleading which, by statute, is required to be verified, does not constitute a jurisdictional 
defect.  
 
Eckert v. Eckert, 107 So. 3d 1235 (Fla. 4th DCA 2013) 
 
The mere fact that a house was available for the wife and the child was insufficient evidence to 
support a final order granting the wife’s parental relocation with child in divorce proceeding. In 
her petition, the wife claimed she was unemployed and no financial prospects in the Broward 
County area, and alleged that the father was not providing her support. The mother’s adult son, 
who is in the military, owned a home in Vero Beach where she could move. However, the home 
in Vero Beach was rented to tenants and there was no evidence that the wife could make the 
mortgage payments and none of her family lived in Vero Beach. 
  
Shiba v. Gabay, 120 So. 3d 80 (Fla.  4th DCA 2013) 
 
The mother appealed the trial court’s orders requiring the return of the parties’ child from Illinois 
to Florida and establishing a temporary time-sharing schedule. On appeal, the Court found that 
the trial court conducted an adequate hearing and afforded both parties an opportunity to be 
heard. The trial court heard the mother’s allegations of abuse as well as the child’s circumstances 
in Illinois. The father testified as to his interactions with the child and his ability to provide for 
the child in Florida, and at the close of evidence, the judge ruled specifically noted that he had 
considered the factors contained in the time-sharing and relocation statutes, and determined that 
its ruling was in the best interest of the child.  
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Essex v. Davis, 116 So. 3d 445 (Fla. 4th DCA 2012) 
 
The mother had relocated with the minor child to Louisiana from Palm Beach County prior to the 
father’s filing of his petition to determine paternity. Pursuant to a Partial Temporary Time 
Sharing Schedule the father would have time-sharing with the minor child in West Palm Beach 
and would return the daughter to the mother in Louisiana “if the mother has not relocated subject 
to further court order.” The father, after having time-sharing with their daughter, refused to 
return the minor child to the mother and the mother filed an Emergency Motion for Child Pick-
Up Order, which was granted. The father filed a motion seeking return of the daughter to Palm 
Beach County, which the trial court granted based upon a finding that the mother had not filed a 
Notice to Relocate at the time of the temporary agreement. On appeal, the court reversed the 
order directing the return of the child and remanded for the trial court to conduct an evidentiary 
hearing as to whether the relocation statute applies and whether the parties agreed on a 
temporary relocation of the child to Louisiana.  
 
Blakely v. Blakely, 123 So. 3d 662 (Fla. 4th DCA 2012) 
 
An order that was entered before a final judgment of dissolution providing that the parties’ minor 
child would attend his first year of high school at an out-of-state private school was not an order 
for relocation under section 61.13001, Florida Statutes, but rather was merely an order regarding 
an educational decision for the child.  The trial court’s ruling was limited to what school the 
child would attend for his freshman year of high school. 
 
Vivian v. Schembari, 966 So. 2d 492 (Fla. 4th DCA 2007) 
 
An order denying the former wife’s request to relocate with the parties’ children to Huntsville, 
Alabama was affirmed where the trial court’s findings regarding the section 61.13001(7), 
Florida Statutes factors were supported by substantial competent evidence. “This court may not 
reweigh the evidence to make value judgments that are appropriate for the trial judge.” Further, 
there was no error in the trial court questioning the former wife regarding considerations required 
pursuant to section 61.13007(7). 
 
Howle v. Howle, 967 So. 2d 435 (Fla. 4th DCA 2007) 
 
Final judgment of dissolution of marriage permitting the former wife to relocate to Kentucky 
with the parties’ children was affirmed. The trial court applied the correct legal standard (section 
61.13(2)(d), Florida Statutes) as the final judgment was rendered prior to October, 2006.  
  
Rossman v. Profera, 67 So. 3d 363 (Fla. 4th DCA 2011) 
 
In post-dissolution proceedings, the former wife filed a request to relocate with the parties' minor 
child out-of-state. The former husband filed a petition for modification of custody. The trial court 
denied the former wife's request, and granted the former husband’s petition. The former wife 
appealed. The District Court of Appeal held that the trial court’s denial of the former wife's 
relocation request was supported by substantial competent evidence, and substantial evidence 
supported finding that a substantial change in circumstances had occurred, so as to justify 
granting former husband's petition to change custody.  
 
The trial court's finding that it was in the minor child’s best interest to deny  the former wife's 
request, as the primary residential parent, to relocate to Texas, was supported by substantial 
competent evidence, where the former husband was extremely involved in the minor child's life, 
and the former wife's proposal for a substitute arrangement, whereby the minor child was to fly 
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eleven unaccompanied round-trips per year between Texas and Florida to visit would drastically 
limit the former husband's participation in the child's life.  
 
Scariti v. Sabillon, 16 So. 3d 144 (Fla. 4th DCA 2009) 
 
In a paternity suit brought by a putative father, the trial court entered a judgment of paternity, 
declined to designate a primary residential custodian, set geographic relocation restrictions 
prohibiting either party from relocating from Palm Beach County absent written agreement or 
prior court order, and ordered the father to pay retroactive child support. The father appealed and 
argued that the court erred in imposing a specific geographic relocation restriction because no 
pleading sought that relief and because the trial court incorrectly concluded that section 
61.13001, Florida Statutes did not apply. The District Court of Appeal held that the relocation 
restriction statute applied even in the absence of the designation of a primary residential parent. 
It further held that the retroactive child support and mother's imputed income were correct. 
 
The relocation statute, which sets out geographical restrictions for parental relocation of a child, 
applies even in the absence of designation of a primary residential parent. 
 
Vaelizadeh v. Hossaini, 174 So. 3d 579 (Fla. 4th DCA 2015) 
 
A paternity judgment was entered in Nebraska, which included a parenting plan that provided the 
mother with residential custody, subject to the father’s time-sharing (who lived in Florida). In 
2013 the mother moved to Florida to live with the father and in 2015 the father filed a petition in 
Florida to domesticate and modify the Nebraska order, requesting residential custody. In March, 
2015, the mother field a petition to permit relocation to Nebraska, and due to the father’s failure 
to file a timely objection, the trial court granted the relocation. A relocation determination is 
reviewed under an abuse of discretion standard and the question of whether the court property 
applied the relocation statute is reviewed de novo. Therefore, a mixed standard of review is 
employed.  On appeal, the Court found that good cause existed to preclude entry of the relocation 
judgment despite the father’s untimely response. This finding was based on the following: (1) the 
fact that the father filed a petition to domesticate and modify the Nebraska order and seek 
residential custody, which remained pending when the court entered the final judgment, (2) 
although the father missed the 20 day deadline for filing his response, he did file a motion to set 
aside/strike and/or dismiss the petition 8 days after that deadline, (3) the record reflects that his 
untimely response was not due to willful inaction, but due to his original attorney’s 
unavailability, (4) case law admonishes defaults which do not consider the child’s best interests, 
and (5) the relocation judgment is inconsistent with the court’s oral ruling stating that the father 
could set a best interests evidentiary hearing.  The Court reversed the relocation judgment, 
treated the judgment as a temporary order granting relocation and remanded for a best interest of 
the child evidentiary hearing.  
 
T.B. v. Dep’t of Children and Families, 189 So. 3d 150 (Fla. 4th DCA 2015) 
 
The Department of Children and Families (“DCF”) filed a Petition for Shelter for the father’s 
two children based upon allegations of neglect by the mother and abandonment by the father (for 
failing to take action to prevent the mother’s neglect). The children were ultimately placed in 
permanent guardianship with a relative, providing the father with a visitation schedule. The trial 
court later modified the visitation schedule based upon the permanent guardian’s relocation out 
of state, holding that the relocation statute did not apply in permanent guardianship situations. 
On appeal, the court found that the provisions of §61.13001, Fla. Stat. regarding relocation of a 
child, is required, even in a permanent guardianship situation. The Parental Relocation with a 
Child statute applies to any child to which the UCCJEA is applicable. Reversed and remanded to 
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the trial court to conduct a hearing regarding the best interest of the child with respect to the 
guardian’s relocation.  
 
Krift v. Obenour, 152 So. 3d 645 (Fla. 4th DCA 2014), affirmed by 2016 Fla. App. LEXIS 
1124 (Fla. 4th DCA, January 28, 2016). 
 
The trial court entered an order requiring the child to move between the mother’s and father’s 
homes every two months and ordering that once the child enters kindergarten, the father would 
become the residential parent and the model time-sharing schedule would be in place. The trial 
court erred in entering this rotating time-sharing schedule because neither party pled for or 
requested it. The former wife argued that the order also impermissibly granted a prospective 
relocation by ordering that the child would live with the father when she reaches kindergarten. In 
this case, however, the trial court’s decision regarding the child’s residence upon reaching 
kindergarten age was not a ruling on a prospective relocation request because neither parent 
sought to move from his/her principal place of residence, and, under the parenting plan, neither 
parent would be changing his/her residence. The court reversed and remanded for further 
proceedings on the time-sharing schedule.  
 


FIFTH DISTRICT COURT OF APPEAL 
 


Dickson v. Dickson, 169 So. 3d 287 (Fla. 5th DCA 2015) 
 
The parties’ Final Judgment incorporated a Marital Settlement agreement which included a time-
sharing schedule providing that the child would primarily reside with the mother, but would stay 
with the father on Wednesday nights and alternating weekends. The Final Judgment also 
provided for shared parental responsibility, but did not prohibit relocation or include a school 
designation. Thereafter, the mother moved to a different county (49 miles away) and enrolled the 
child in a new school. The father filed an emergency motion and the Court entered an order 
determining that the mother violated the Marital Settlement Agreement by relocating and 
unilaterally enrolling the child in a different school. The Fifth District found that the mother was 
not required to file a petition to relocate, because the proper method to measure the distance 
between two points is the straight-line or “as the crow flies” measure. Utilizing this test, the 
mother only moved 49 miles away, not 50 miles as required under the relocation statute. The 
Court did find, however, that the mother was required to obtain court approval before unilaterally 
enrolling the child in a different school. Reversed and remanded for the trial court to take 
evidence and use the best interest of the child standard to determine if modification is in the 
child’s best interests in light of the parents’ inability to agree which school the minor child will 
attend.  
 
Maguire v. Wright, 157 So. 3d 493 (Fla. 5th DCA 2015) 
 
The former husband filed a petition to relocate to the United Kingdom with both children (where 
the parties’ lived during their marriage). The trial court granted the petition on a temporary basis, 
allowing the former husband to take the children to the United Kingdom for the summer, but 
ordered that the youngest child be returned to the United States to start school on August 7, 2014 
and setting the final hearing on the relocation for August 14, 2014. The child did not return to the 
United States on August 7, 2014 because the child was unwilling to board the plane (which the 
child told the mother over the phone while at the airport). The mother filed an emergency Motion 
for Immediate Return and Custody of Minor Child. The trial court granted the mother’s motion 
and awarded custody to the former wife due to the former husband’s failure to return the minor 
child by August 7, 2014, without addressing the best interest of the child. On appeal, the Court 
held that although separate findings as to each factor in section 61.13(3), Florida Statutes are not 
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required to sustain a temporary award, the record must reflect that the custody determination was 
made in the best interest of the child. The trial court’s order granting temporary custody to the 
former wife was affirmed, and remanded for the trial court to hold an evidentiary hearing on 
temporary shared parental responsibility and temporary time-sharing.  
 
Albanese v. Albanese, 135 So. 3d 532 (Fla. 5th DCA 2014) 
 
The husband sought permission to relocate with the parties’ children from Brevard County to the 
New York City area, stating that he would better provide for the children as he would be able to 
return to pharmacy school and that his mother (who lived with him in Brevard County) would 
relocate with him in order to assist with the children.  The children had resided their entire lives 
in Brevard County. 
 
The appellate court concluded that trial court’s granting of temporary relocation was error as 
there was a lack of competent substantial evidence to support a finding that relocation was in the 
children’s best interests and that the relocation statute directs court to consider best interests of 
children not just the petitioning parent. 
 
Johnson v. Johnson, 161 So. 3d 485 (Fla. 5th DCA 2014) 
 
The former wife sought attorney’s fees relating to her Petition to Relocate and in defense of 
former husband’s supplemental counter-petition for modification of child custody where former 
wife had been granted relocation to Pennsylvania after unsuccessfully seeking employment in 
Florida and obtaining a job provided by her parents in Pennsylvania. The trial court had 
jurisdiction to award the former wife fees for the motion she filed relating to her Petition to 
Relocate, and was entitled to further consideration of her request for such fees. The former wife 
claimed a 5 to 1 income disparity. 
 
Fetzer v. Evans, 123 So. 3d 124 (Fla. 5th DCA 2013) 
 
The former wife filed a Petition to Relocate with the minor child and her current husband to 
Indiana after moving from California where the parties were divorced to the Central Florida area. 
The former husband had moved from California to Orlando in order to be closer to their child. 
The court found the former wife came to court with unclean hands and after consideration of the 
factors denied the relocation request.  
On appeal, the Court stated that the trial court correctly applied section 61.13001, Florida 
Statutes to the case and that the former husband was not required to prove a substantial change in 
circumstances because he was not seeking a modification of the time-sharing schedule. The 
former husband merely sought to enforce the time-sharing schedule set forth in the California 
judgment which provided for equal time-sharing once he moved to Florida.  
 
Tucker v. Liebknecht, 86 So. 3d 1240 (Fla. 5th DCA 2012) 
 
The parties had entered into a Mediated Paternity Agreement with a 50 mile relocation 
restriction. The method of calculating this distance was in dispute. The appellate court held the 
appropriate measurement for distance in determining whether consent was required, is a straight-
line radius method or “as the crow flies” measure not one based on roads and driving distances. 
 
Cole v. Cole, 86 So. 3d 1175 (Fla. 5th DCA 2012) 
 
The trial court entered an order that the minor child was to reside with the father and relocate 
with the father to the State of Washington where the father had received orders from the Army to 
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report to Washington. There were allegations of drug use in the mother’s home as well as 
allegations of the mother exposing the minor child to an unsafe environment, including exposure 
to a domestic abusive relationship between the mother and her boyfriend. Over the mother’s 
objection, the father’s wife appeared telephonically and gave harmful testimony concerning the 
mother. The appellate court held the trial court erred by overruling the mother’s objection to the 
telephonic testimony and reversed and remanded for a new hearing. 
 
Wraight v. Wraight, 71 So. 3d 139 (Fla. 5th DCA 2011) 
 
The trial court awarded the wife primary residential custody of the parties’ minor child and 
allowed permanent relocation to the United Kingdom, and awarded the husband visitation. The 
husband appealed.  
 
The parties were married in the United Kingdom (“U.K.”) in February 1999. In April 2000, the 
parties emigrated from the U.K. to Canada, where they resided for seven years. Both parties 
worked in Canada earning roughly the same amount of money. Their only child, a daughter, was 
born in 2003, making her around six years old at the time the parties filed for divorce. In 2007, 
the husband was offered a job with the City of Orlando through a special visa, and the parties 
moved to Florida. The wife, however, was unable to work in the United States because of the 
type of visa she had. In July 2008, Wife scheduled a trip to the U.K. with the minor child to visit 
her family. A week after the wife returned, the husband arrived at work to find an e-mail from 
the wife announcing that she had taken the minor child and gone back to the U .K.  
 
In the final judgment, the trial court made detailed findings based on the statutory factors 
relevant to the parties’ dissolution under section 61.13, Florida Statutes, and the factors relevant 
to relocation under section 61.13001, Florida Statutes. Here, the trial court considered the factors 
under sections 61.13(3) and 61.13001(7) and made written findings concerning those factors. 
The husband takes issue with the trial court's findings, but this Court cannot reweigh the 
evidence considered by the trial court. We can only decide whether substantial competent 
evidence exists to support the trial court's decision.  The appellate court found that the trial court 
did not misapply the law, and, accordingly, affirmed the relocation decision. 
 
Porras v. Porras, 29 So. 3d 1189 (Fla. 5th DCA 2010) 
 
The mother filed her Notice of Intent to Relocate children out of state, in response to which the 
father filed no objection. The trial court entered order allowing relocation and the father 
appealed. 
 
The father's failure to lodge timely objection to the mother's notice of intent to relocate children 
out of state served to waive any objections to the relocation and required the trial court to enter 
an order allowing relocation pursuant to relocation statute. The father's failure to lodge an 
objection resulted from a combination of his own delay in retaining counsel and counsel's 
subsequent failure to take action or communicate with the father during the approximately two 
weeks prior to the court's entry of order. The purpose of an appellate court is to correct errors of 
the trial court and, on this record, no error has been demonstrated. 
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APPENDIX “A” 
 


FLORIDA STATUTE 61. 13001:  PARENTAL RELOCATION WITH A CHILD 
 
(1)  Definitions:  As used in this section, the term: 
 
 (a) “Child” means any person who is under the jurisdiction of a state court  pursuant to the 
 Uniform Child Custody Jurisdiction and Enforcement Act or is the  subject of any order 
 granting to a parent or other person any right to time-sharing, residential care, 
 kinship, or custody, as provided under state law. 
 
 (b) “Court” means the circuit court in an original proceeding which has proper venue 
 and jurisdiction in accordance with the Uniform Child Custody Jurisdiction and 
 Enforcement Act, the circuit court in the county in which either parent and the child 
 reside, or the circuit court in which the original action was adjudicated. 
 
 (c) “Other person” means an individual who is not the parent, but with whom the  child 
 resides pursuant to court order, or who has the right of access to, time-sharing with, 
 or visitation with the child. 
 
 (d) “Parent” means any person so named by court order or express written  agreement 
 who is subject to court enforcement or a person reflected as a parent on a birth 
 certificate and who is entitled to access to or time-sharing with the  child. 
 
 (e) “Relocation” means a change in the location of the principal residence of a parent or 


other person from his or her principal place of residence at the time of the last order 
establishing or modifying time-sharing, or at the time of filing the  pending action to 
establish or modify time-sharing. The change of location must be at least 50 miles from 
that residence, and for at least 60 consecutive days not including a temporary absence 
from the principal residence for purposes of  vacation, education, or the provision of 
health care for the child. 


 
(2)  Relocation by Agreement: 
 
 (a) If the parents and every other person entitled to access to or time-sharing with  the 
 child agree to the relocation of the child, they may satisfy the requirements of this section 
 by signing a written agreement that: 
 
  1.  Reflects consent to the relocation; 
 
  2.  Defines an access or time-sharing schedule for the nonrelocating   
  parent and any other persons who are entitled to access or time-   
  sharing; and 
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  3.  Describes, if necessary, any transportation arrangements related to   
  access or time-sharing. 
 
 (b) If there is an existing cause of action, judgment, or decree of record pertaining to 
 the child's residence or a time-sharing schedule, the parties shall seek ratification of the 
 agreement by court order without the necessity of an evidentiary hearing unless a  hearing 
 is requested, in writing, by one or more of  the parties to the agreement within 10 days 
 after the date the agreement is filed with the court. If a hearing is not timely 
 requested, it shall be presumed that the relocation is in the best interest of the child 
 and the court may ratify the agreement without an evidentiary hearing. 
 
(3)  Petition to Relocate:   
 


Unless an agreement has been entered as described in subsection (2), a parent or other 
person seeking relocation must file a petition to relocate and serve it upon the other 
parent, and every other person entitled to access to or time-sharing with the child. The 
pleadings must be in accordance with this section: 


 
 (a) The petition to relocate must be signed under oath or affirmation under penalty of 
 perjury and include: 
 
  1. A description of the location of the intended new residence, including   
  the state, city, and specific physical address, if known. 
 
  2. The mailing address of the intended new residence, if not the same as   
  the physical address, if known. 
 
  3. The home telephone number of the intended new residence, if known. 
 
  4. The date of the intended move or proposed relocation. 
 
  5. A detailed statement of the specific reasons for the proposed relocation.   
  If one of the reasons is based upon a job offer that has been reduced to   
  writing, the written job offer must be attached to the petition. 
 
  6. A proposal for the revised postrelocation schedule for access and time-  
  sharing together with a proposal for the postrelocation transportation   
  arrangements necessary to effectuate time-sharing with the child. Absent   
  the existence of a current, valid order abating, terminating, or restricting   
  access or time-sharing or other good cause predating the petition, failure   
  to comply with this provision renders the petition to relocate legally   
  insufficient. 
 
  7. Substantially the following statement, in all capital letters and in the   
  same size type, or larger, as the type in the remainder of the petition: 
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 A RESPONSE TO THE PETITION OBJECTING TO RELOCATION MUST  
 BE MADE IN WRITING, FILED WITH THE COURT, AND SERVED ON   
 THE PARENT OR OTHER PERSON SEEKING TO RELOCATE WITHIN   
 20 DAYS AFTER SERVICE OF THIS PETITION TO RELOCATE. IF YOU   
 FAIL TO TIMELY OBJECT TO THE RELOCATION, THE RELOCATION   
 WILL BE ALLOWED, UNLESS IT IS NOT IN THE BEST INTERESTS OF   
 THE CHILD, WITHOUT FURTHER NOTICE AND WITHOUT A HEARING. 
 
 (b) The petition to relocate must be served on the other parent and on every other  person 
 entitled to access to and time-sharing with the child. If there is a pending court action 
 regarding the child, service of process may be according to  court rule. Otherwise, service 
 of process shall be according to chapters 48 and 49 or via certified mail, restricted 
 delivery, return receipt requested. 
 
 (c) A parent or other person seeking to relocate has a continuing duty to provide current 
 and updated information required by this section when that information becomes known. 
 
 (d) If the other parent and any other person entitled to access to or time-sharing with the 


child fails to timely file a response objecting to the petition to relocate, it is presumed that 
the relocation is in the best interest of the child and that the relocation should be allowed, 
and the court shall, absent good cause, enter an order specifying that the order is entered 
as a result of the failure to respond to the petition and adopting the access and time-
sharing schedule and  transportation arrangements contained in the petition. The order 
may be issued  in an expedited manner without the necessity of an evidentiary hearing. If 
a response is timely filed, the parent or other person may not relocate, and must proceed 
to a temporary hearing or trial and obtain court permission to relocate. 


 
 (e) Relocating the child without complying with the requirements of this subsection 


subjects the party in violation to contempt and other proceedings to compel the return of 
the child and may be taken into account by the court in any  initial or postjudgment action 
seeking a determination or modification of the parenting plan or the access or time-
sharing schedule as: 


 
  1. A factor in making a determination regarding the relocation of a child. 
 
  2. A factor in determining whether the parenting plan or the access or   
  time-sharing schedule should be modified. 
 
  3. A basis for ordering the temporary or permanent return of the child. 
 
  4. Sufficient cause to order the parent or other person seeking to relocate   
  the child to pay reasonable expenses and attorney's fees incurred by the   
  party objecting to the relocation. 
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  5. Sufficient cause for the award of reasonable attorney's fees and costs,   
  including interim travel expenses incident to access or time-sharing or   
  securing the return of the child. 
 
(4) Applicability of Public Records Law:  
 


If the parent or other person seeking to relocate a child, or the child, is entitled to prevent 
disclosure of location information under a public records exemption, the court may enter 
any order necessary to modify the disclosure requirements of this section in compliance 
with the public records exemption. 


 
(5) Objection to Relocation:  
 


An answer objecting to a proposed relocation must be verified and include the specific 
factual basis supporting the reasons for seeking a prohibition of the relocation, including 
a statement of the amount of participation or involvement the objecting party currently 
has or has had in the life of the child. 


 
(6) Temporary Order: 
 
 (a) The court may grant a temporary order restraining the relocation of a   
 child, order the return of the child, if a relocation has previously taken   
 place,  or order other appropriate remedial relief, if the court finds: 
 
  1. That the petition to relocate does not comply with subsection (3); 
 
  2. That the child has been relocated without a written agreement of the   
  parties or without court approval; or 
 
  3. From an examination of the evidence presented at the preliminary   
  hearing that there is a likelihood that upon final hearing the court will not   
  approve the relocation of the child. 
 
 (b) The court may grant a temporary order permitting the relocation of the child 
 pending final hearing, if the court finds: 
 
  1. That the petition to relocate was properly filed and is otherwise in   
  compliance with subsection (3); and 
 
  2. From an examination of the evidence presented at the preliminary   
  hearing, that there is a likelihood that on final hearing the court will   
  approve the relocation of the child, which findings must be supported by   
  the same factual basis as would be necessary to support approving the   
  relocation in a final judgment. 
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 (c)  If the court has issued a temporary order authorizing a party seeking to 
 relocate or move a child before a final judgment is rendered, the court may not give 
 any weight to the temporary relocation as a factor in reaching its final decision. 
 
 (d) If temporary relocation of a child is approved, the court may require the person 
 relocating the child to provide reasonable security, financial or otherwise,  and guarantee 
 that the court-ordered contact with the child will not be interrupted  or interfered with by 
 the relocating party. 
 
(7) No Presumption; Factors to Determine Contested Relocation:  
 


A presumption in favor of or against a request to relocate with the child does not arise if a 
parent or other person seeks to relocate and the move will materially affect the current 
schedule of contact, access, and time-sharing with the nonrelocating parent or other 
person. In reaching its decision regarding a proposed temporary or permanent relocation, 
the court shall evaluate all of the following: 


 
(a) The nature, quality, extent of involvement, and duration of the child's relationship 
with the parent or other person proposing to relocate with the child and with the 
nonrelocating parent, other persons, siblings, half-siblings, and other significant persons 
in the child's life. 


 
 (b) The age and developmental stage of the child, the needs of the child, and the likely 
 impact the relocation will have on the child's physical, educational, and emotional 
 development, taking into consideration any special needs of the child. 
 


(c) The feasibility of preserving the relationship between the nonrelocating parent or 
other person and the child through substitute arrangements that take into consideration 
the logistics of contact, access, and time-sharing, as well as the financial circumstances of 
the parties; whether those factors are sufficient to foster a continuing meaningful 
relationship between the child and the nonrelocating parent or other person; and the 
likelihood of compliance with the substitute arrangements by the relocating parent or 
other person once he or she is out of the jurisdiction of the court. 
 
(d) The child's preference, taking into consideration the age and maturity of the child. 
 
(e) Whether the relocation will enhance the general quality of life for both the parent or 
other person seeking the relocation and the child, including, but not limited to, financial 
or emotional benefits or educational opportunities. 
 
(f) The reasons each parent or other person is seeking or opposing the relocation. 
 
(g) The current employment and economic circumstances of each parent or other person 
and whether the proposed relocation is necessary to improve the economic circumstances 
of the parent or other person seeking relocation of the child. 
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(h) That the relocation is sought in good faith and the extent to which the objecting parent 
has fulfilled his or her financial obligations to the parent or other person seeking 
relocation, including child support, spousal support, and marital property and marital debt 
obligations. 
 
(i) The career and other opportunities available to the objecting parent or other person if 
the relocation occurs. 
 
(j) A history of substance abuse or domestic violence as defined in s.741.28 or which 
meets the criteria of s.39.806(1)(d) by either parent, including a consideration of the 
severity of such conduct and the failure or success of any attempts at rehabilitation. 
 
(k) Any other factor affecting the best interest of the child or as set forth in s. 61.13. 


 
(8) Burden of Proof:  
 


The parent or other person wishing to relocate has the burden of proving by a 
preponderance of the evidence that relocation is in the best interest of the child. If that 
burden of proof is met, the burden shifts to the nonrelocating parent or other person to 
show by a preponderance of the evidence that the proposed relocation is not in the best 
interest of the child. 


 
(9) Order Regarding Relocation: If relocation is approved: 
 


(a) The court may, in its discretion, order contact with the nonrelocating parent or other 
person, including access, time-sharing, telephone, Internet, webcam, and other 
arrangements sufficient to ensure that the child has frequent, continuing, and meaningful 
contact with the nonrelocating parent or other person, if contact is financially affordable 
and in the best interest of the child. 
 
(b) If applicable, the court shall specify how the transportation costs are to be allocated 
between the parents and other persons entitled to contact, access, and time-sharing and 
may adjust the child support award, as appropriate, considering the costs of transportation 
and the respective net incomes of the parents in accordance with the state child support 
guidelines schedule. 


 
(10) Priority for Hearing or Trial: 
 


 An evidentiary hearing or nonjury trial on a pleading seeking temporary or permanent 
relief filed under this section shall be accorded priority on the court's calendar. If a 
motion seeking a temporary relocation is filed, absent good cause, the hearing must occur 
no later than 30 days after the motion for a temporary relocation is filed. If a notice to set 
the matter for a nonjury trial is filed, absent good cause, the nonjury trial must occur no 
later than 90 days after the notice is filed. 
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(11) Applicability: 
 
 (a) This section applies: 
 


1. To orders entered before October 1, 2009, if the existing order defining 
custody, primary residence, the parenting plan, time-sharing, or access to or with 
the child does not expressly govern the relocation of the child. 
 
2. To an order, whether temporary or permanent, regarding the parenting plan, 
custody, primary residence, time-sharing, or access to the child entered on or after 
October 1, 2009. 


 
3. To any relocation or proposed relocation, whether permanent or temporary, of a 
child during any proceeding pending on October 1, 2009, wherein the parenting 
plan, custody, primary residence, time-sharing, or access to the child is an issue. 


 
(b) To the extent that a provision of this section conflicts with an order existing on 
October 1, 2009, this section does not apply to the terms of that order which expressly 
govern relocation of the child or a change in the principal residence address of a parent or 
other person. 
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